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INTRODUCTION 


Tue following is a brief analysis of the contents 
of Books VIII and IX, based on the summary in 
Stein’s edition -— 


BOOK VIII 


Ch. 1-5. The Greek fleet at Artemisium ; question 
of supreme command; bribery of Themistocles by 
the Euboeans, 

Ch. 6-14. Despatch of a Persian squadron to 
sail round Euboea, and its destruction by a storm. 
Effect of the storm on the rest of the Persian fleet ; 
first encounter between the two flects. 

Ch. 15~17. Second battle off Artemisium. 

Ch, 18~23. Retreat of the Greeks; Themistocles’ 
attempt to tamper with the Ionians; Persian 
occupation of Euboea. 

Ch 24-33. Visit of Persian sailors to the field of 
Thermopylae. Olympic festival (26). Feuds of 
Thessalians and Phocians; Persian advance through 
Phocis (27-38). 

Ch. 34-39. Persian march through Boeotia, and 
unsuccessful attempt upon Delphi. 

Ch. 40-48. Abandonment of Attica by the 
Athenians; the Greek fleet at Salamis. 

Ch, 49-55. Greek council of war; Persian invasion 
of Attica and occupation of Athens. 
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Ch, 56-61. Greek design to withdraw the flect to 
the Isthmus of Corinth. Decision to remain at 
Salamis, by Themistocles’ advice. 

Ch. 65. Dicacus’ vision near Eleusis, 

Ch. 66-69. Persian fleet at Phalerum; advice 
given by Artemisia in a council of war. 
wh. 70-73. Greck fortification of the Isthmus. 


pel them; his message to Xerxes, and Persian 
movement to encircle the Greeks. Announcement 
of this by Aristides, 

Ch. 83-96. Battle of Salamis. 

Ch, 97-99. Xerxes’ intention to retreat; news at 
Susa of the capture of Athens and the battle of 
Salamis. 

Ch. 100-102. Advice given to Xerxes by Mardonius 
and Artemisia. ᾿ 

Ch. 108-106. Story of the revenge of Hermotimus. 

Ch. 107~110. Flight of Persidn fleet, and Greek 
pursuit as far as Andros; Themistocles’ message 
to Xerxes. 

Ch. 111, 112. Siege of Andros, and demands made 
by Themistocles on yarious islands, 

Ch. 113. Mardonius’ selection of his army. 

Ch, 114-120. Incidents in Xerxes’ retreat. 

Ch, 121-125. Greek division of spoil and assign- 
ment of honours; Themistocles’ reception at Sparta. 

Ch, 126-129. Artabazus’ capture of Olynthus and 
siege of Potidaea, during the winter, 

Ch. 180-182, Greek and Persian fleets at Aegina 
and Samos respectively (spring of 479). Leutychides’ 
command, Message to the Greeks from the Jonians, 
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Ch. 133-135, Mardonius’ consultation of Greck 
oracles. 

Ch. 136-139. Mission to Athens of Alexander of 
Macedonia; origin of his dynasty. 

Ch. 1{0-1|1. Speeches at Athens of Alexander 
and the Spirtan envoys; Athenian answer to both, 


BOOK IX 


Ch, 1-5. Mardonius in Attica; his fresh proposals 
to the Athenians, 

Ch. 6-11. Hesitation of the Spartans to send 
troops; appeals made by the Athenians; eventual 
despatch of a force. 

Ch. 12-15. Argive warning to Mardonius; his 
march to Megara and withdrawal thence to Bocotia, 

Ch. 16-18. Story of a banquet at Thebes, and 
Mardonius’ test of a Phocian contingent. 

Ch. 19-25. The Greeks at Erythrae; repulse of 
Persian cavalry attack, and death of its leader; 
Greck change of position. 

Ch, 26-27. Rival claim of Tegeans and Athenians 
for the post of honour. 

Ch, 28-32. Battle array of Greek and Persian 
armies, 

Ch. 33-37. Stories of the diviners in the two 
armies, 

Ch. 38-43, Persian attack on a Greek convoy; 
Mardonius’ council of war and determination to 
fight. 

Teh. 44-51. Alexander's warning to the Athenians; 
attempted change of Greek and Persian formation ; 
Mardonius’ challenge to the Spartans, and retreat 
of Greeks to a new position. 
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Ch. 562-57. Flight of the Greck centre; Amom- 
pharetus’ refusal to change his ground. 

Ch. 68-G5. Battle of Plataea; initial success of 
Spartans and ‘Tegeans. 

Ch. 66-69. Flight of Artabazus; Athenian success 
against the Bocotians; disaster to part of the Greek 
army, 

Ch, 70-75. Assault and capture of the Persian 
fortified camp, Distinctions of various Greek 
fighters. 

Ch, 76-79. Pausanias’ reception of the Coan 
femate suppliant; the Mantineans and Eleaus after 
the battle; Lampon's proposal to Pausanias and 
his reply. 

Ch, 80-85. Greek division of the spoil and burial 
of the dead. 

Ch. 86~89. Siege of Thebes and punishment of 
Theban leaders; retreat of Artabazus. 

Ch, 90-95. Envoys from Samos with the Greek 
flect. Story of the diviner Enenius. 

Ch. 96-105. Movements preliminary to the battle 
of Mycale, and Greek victory there. 

Ch. 106, 107. Greek deliberation at Samos; 

uarrel between Persian leaders. 

Ch. 108-113. Story of Xerxes’ adultery and cruelty, 
and the fate of his brother Masistes. 

Ch. 114-121. Capture of Sestus by the Greeks; 
sacrilege of Artayctes, and his execution. 

Ch. 122. Cyrus’ advice to the Persians to prefer 
hardship to comfort. 


In the eighth and ninth books the central subjects 
are the battles of Salamis and Plataea respectively. 
Herodotus describes the preliminaries of Salamis, 
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and both the operations prior to Plataca and the 
actual battle, with much detail; and his narrative 
has given rise toa good deal of controversy. Some- 
times it is difficult to reconcile his story with the 
facts of geogmphy. Sometimes, it is alleged, he is 
contradicted by the only other real authority for the 
Sea fight at Salamis, Acschylus. More often, he is 
said to sin against the Jaws of probability. He 
makes generals and armies do things which are 
Surprising; and this is alleged to detract from his 
credit; for a historian, who allows generals and 
armies to disregard known rules of war, is plainly 
Suspect, and at best the dupe of camp gossip, if not 
animated by partiality or even malice. 

As to the battle of Salamis, a mere translator has 
no desire to add greatly to the literature of contro- 
versy. But it is worth while to review Herodotus’ 
account, On the day before the battle, the Persian 
fleet, apparently, lay along the coast of Attica, its 
eastern wing being near Munychia; the Greeks 
being at Salamis, opposite to and rather less than 
a mile distant from Xerxes’ ships. During the 
night, Persian ships were detached to close the two 
entrances of the straits between the mainland and 
Salamis. At dawn of the following day, the Greeks 
rowed out and made a frontal attack on the Persians 
facing them. 

This account is questioned by the learned, mainly 
on two grounds; firstly, because (it is alleged) the 
Persians, if they originally lay along the Attic coast, 
could not have closed the two entrances of the 
straits without the knowledge of the Greeks; 
secondly, because Herodotus’ narrative differs from 
that given by Aeschylus, in the Persae, a play 
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produced only cight years after the battle. As 
to the first objection, the Persian manoeuvre was 
executed in darkness, and hy small vessels, not 
modern battleships: it is surcly not incredible that 
the Greeks should have been unaware of its full 
execution, As to the second ground of criticism,— 
that Herodotus and Aeschylus do not agree, and 
that Aeschylus must be held the better authority,— 
it still remains to be shown in what the alleged 
discrepaucy consists, It is a fact which appears to 
escape the observation of the learned that v\eschylus 
is writing a poctic drama, and not a despatch. His 
manner of telling the story certainly differs from 
that of Herodotus; but the facts which he relates 
appear to be the same: and in all humility I cannot 
but suggest that if commentators would re-read their 
Herodotus and their Aeschylus in parallel columns, 
without (if this be not too much to ask) an a priori 
desire to catch Herodotus tripping, some of them, 
at least, would eventually be able to reconcile the 
historian with the tragedian. For Aeschylus no- 

where contradicts what is apparently the view of 
Herodotus,—that the Persians, or their main body, 
lay along the Attic coast opposite Salamis when the 

Greeks sailed out to attack them. Messrs, How 

and Wells (quos honoris causa nomino) say that this 

was probably not so, because, according to Aeschylus, 

“some time" elapsed before the Rersians could see 

the Greek advance, and the strait is only one 

thousand five hundred yards wide. But as a matter 

of fact, Aeschylus does not say that some time 

elapsed. His expression is θοῶς δὲ πάντες ἦσαν 

ἐκφανεῖς Betr—“ quickly they were all plain to 

view.” 
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Herodotus’ narrative of the mancuvres of Mar- 
donius’ and Pausanias’ armies near Plataea is, like 
most descriptions of battles, not always very clear. 
It is full of detail; but as some of the localities 
mentioned cannot be quite certainly identified, the 
details are not always easy to understand; and it 
must be confessed that there are gaps in the story. 
For instance, we must presume (though meritorious 
efforts are made to explain the statement away) 
that Herodotus means what he says when he asserts 
in Ch, 15 that Mardonius’ army occupied the 
ground “from Erythrae past Hysiae”’ ; the Persians, 
therefore, were then on the right bank of the 
Asopus; yet soon afterwards they are, according 
to the historian’s equally plain statement, on the 
left bank, Hence there are real obscurities; and 
the narrative is not without picturesque and per- 
haps rather surprising incidents; which some 
commentators (being rather like M. About’s 
gendarme, persons whose business it is to see that 
nothing unusual happens in the locality) promptly 
dismiss as “camp gossip.” Altogether, what with 
obscurity and camp gossip, scholars have given 
themselves a fairly free hand to reconstruct the 
Operations before Plataea as they must have hap- 
pened—unless indeed “someone had blundered,” 
an hypothesis which, apparently, ought only to be 
accepted in the very last resort, and hardly then 
if its acceptance implies Herodotus’ veracity. Re- 
construction of history is an amusing game, and has 
its uses, especially in places of education, where it 
is played with distinguished success; yet one may 
still doubt whether rejection of what after all is our 
only real authority brings the public any nearer to 
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knowing what did actually happen. Strategists and 
tacticians do make mistakes; thus, generally, are 
battles Jast and won; and unreasonable incidents 
do occur, However, it is fair to say that most of 
the reconstruction of Salamis and Piatsea was done 
before August, 1914. 

But here, as elsewhere in his history, Herodotus’ 
authority is much impaired by the presumption, 
popular since Plutarch, of a pro-Athenian bins which 
leads him to falsify history by exaggerating the merit 
of Athens at the expense of other states, especially 
Sparta, Now we may readily believe that if 
Herodotus lived for some time at Athens, he was 
willing enough to do ample justice to her achieve- 
ments; but if he is to be charged with undue and 
unjust partiality, and consequent falsification, then 
it must be shown that the conduct which he 
attributes to Athens and to Sparta is somehow not 
consistent with what one would -natorally expect, 
fram the circumstances of the case, and from what 
we know, aliuude, about those two states. Scholars 
who criticise Herodotus on grounds of probability 
ought to be guided by their own canon. If a 
historian is to be discredited where his narrative 
does not accord with what is antecedently probable, 
then he must be allowed to gain credit where ante- 
cedent probability is on his side; and there is no- 
thing in Herodotus’ account of Athenian and Spartan 
actions during the campaigns of 480 and 479 which 
disagrees with the known character of cither people. 
Pace the socialistic conception of an unrelieved 
similarity among all states and individuals, the 
Athenians of the fifth century, B.c., were an excep- 
tional people; their record is not precisely the 
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record of Bocotia or Arcadia; it seems fair to say, 
without appealing to Herodotus’ testimony, that 
they were more gifted, and more enterprising, than 
most. The spirit of the Hellenic world is general,— 
intense local patriotism, intense fear and hatred of 
Oriental absolutism and strange worships,—was more 
alive among the Athenians, probably, than in any 
other Greek state. Sparta also had her share of 
these qualities; she too would make no terms with 
the Persian; only her methods of resistance were 
different. Primarily, cach state was interested in 
its ownsafety, ΤῸ Spartans —disinclined to methods 
other than traditional, and as yet unaccustomed to 
naval warfare—it seemed that Sparta could be 
best defended by blocking the land access to the 
Peloponnese; they would defend the Isthmus suc- 
cessfully, as they had tried and failed to defend 
Thermopylae. This meant, of course, the sacrifice 
of Attica; and naturally that was a sacrifice not 
to be made willingly by Athenians, Their only 
chance of saving or recovering Attica lay in fighting 
a naval action close to its coasts; nay, the abandon- 
ment of Salamis meant the exposure of their de- 
pendents to fresh dangers; therefore, they pressed 
for the policy of meeting and defeating the Persian 
where he Jay by the Attic coast. This policy was 
to prove successful; and thereby, the Athenians 
incidentally accomplished what was undoubtedly 
also their object, the salvation of Hellas; but the 
primary purpose of both Sparta and Athens, both 
before Salamis and before Plataea (when the 
Athenians were naturally displeased by a plan 
which left Attica a prey to the enemy) was un- 
doubtedly to do the best they could for themselves. 
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\thenfan bias" is one which is bound to appeal to 
eaders who are laudably afraid of being led away 
vy hero-worship; but it has one fault—it lacks 
vidence. 3 

With the crowning victory of Mycale, where for 
the first time a Persian army was defeated by a 
Greek within the boundaries of the Persian empire, 
the history of the war comes to an end. But the 
chapters which conclude Book IX are no anti- 
climax; they are congruous with the whole, part 
and parcel of the narrative, and as striking an 
example of Herodotus’ supreme art as any passage 
in his history. What was it after all (a reader might 
be supposed to ask) that nerved most of the Greeks 
to resist Darius’ and Xerxes’ powerful armaments? 
The answer is plain; it was fear of the caprice and 
cruelty of Oriental despots, and desire to protect 
Greek temples from sacrilege. These concluding 
chapters illustrate and justify the Greek temper. 
The methods of Persian absolutism are vividly por- 
trayed in the gruesome story of Xerxes’ love and 
Masistes’ death; and the crucified body of Artayctes, 
the defiler of temples, hangs by the Hellespontian 
shore, overlooking the scene of Xerxes’ proudest 
achievement and display, as a warning to all sacn- 
legious invaders ; so perish all who lay impious hands 
on the religion of Hellas! ... The story is now 
complete. The play is played; and in the last 
chapter of the book, Cyrus the great protagonist 
of the drama is called before the curtain to speak 
its epilogue, 


[Besides the authorities enumerated at the begin- 
ning of Vol, I of this translation, the following 
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1. Οἱ δὲ “Ἑλλήνων ἐς τὸν ναυτικὸν στρατὸν 
ταχθέντες ἧσαν οἵδε, ᾿Δ θηναῖοι μὲν νέας παρεχό- 
μενοι ἑκατὸν καὶ εἴκοσι καὶ ἑπτώ: ὑπὸ δὲ ἀρετῆς 
γε καὶ προθυμίης Πλαταιέες ἄπειροι τῆς ναντικῆς 
ἐόντες συνεπλήρουν τοῖσι ᾿Αθηναίοισε τὰς νέας. 
ἹΚορίνθιοι δὲ τεσσεράκοντα νέας παρείχοντο, 
Meyapées δὲ εἴκοσι. καὶ Χαλκιδέες ἐπλήρουν 
εἴκοσι, ᾿Αθηιαίων oft παρεχόντων τὰς νέας, 
Αἰγινῆται δὲ ὀκτωκαίδεκα, Σικυώνιοι δὲ δυοκαί- 
δεκα, Λακεδαιμόνιοι δὲ δέκα, ᾿Ππιδαύριοι δὲ ἀκτώ, 
"Eperpiées δὲ ἑπτά, Τροιξήνιοι δὲ πέντε, Στυρέες 
δὲ δύο, καὶ Κήιοι δύο τε νέας καὶ πεντηκοντέρους 
δύο' Λοκροὶ δέ σφι οἱ Ὀπούντιοι ἐπεβοήθεον 
πεντηκοντέρους ἔχοντες ἑπτά. 

- 2. "Hoar μὲν οὗτοι of στρατευόμενοι ἐπ᾽ Apte- 
μίσιον, εἴρηται δέ μοι καὶ ὡς τὸ πλῆθος ἕκαστοι 
τῶν νεῶν παρείχοντο. ἀριθμὸς δὲ τῶν συλλεχθει- 
σέων νεῶν ἐπ᾽ ᾿Αρτεμίσιον ἦν, πάρεξ τῶν πεντη" 
κοντόρων, διηκόσιαι καὶ ἑβδομήκοντα καὶ μία. 
τὸν δὲ στρατηγὸν τὸν τὸ μέγιστον κράτος ἔχοντα 
παρείχοντο Σπαρτιῆται ὐρυβιάδην Πὐρυκλείδεω" 
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BOOK VIII 


1. Tur Greeks appointed to serve in the flect 
were these: the Athenians furnished a hundred 
and twenty-seven ships; the Platacans manned 
these ships with the Athenians, not that they had 
any knowledge of seamanship, but of mere valour 
and zeal. The Corinthians furnished forty ships, 
and the Megarians twenty; and the Chaleidians 
manned twenty, the Athenians furnishing the ships; 
the Aeginetans cighteen, the Sicyonians twelve, the 
Lacedacmonians ten, the Epidaurians eight, the 
Eretrians seven, the Troezenians five, the Styrians 
two, and the Ceans two, and two fifty-oared barks; 
and the Opuntian Locrians brought seven fifty-oared 
barks to their aid. 

2. These were they who came to Artemisium for 
battle; and I have now shown how they severally 
furnished the whole sum. The number of ships 
that mustered at Artemisium was two hundred and 
seventy one, besides the fifty-oared barks, But the 
admiral who had the chief command was of the 
Spartans’ providing, Eurybiades, son of Euryclides; 
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οἱ γὰρ σύμμαχοι οὐκ ἔφασαν, ἣν μὴ ὁ Λάκων 
ἡγεμονεύῃ, ᾿Αθηναίοισι ἕψεσθαι ἡγεομένοισι, ἀλλὰ 
λύσειν τὸ μέλλον ἔσεσθαι στράτευμα. 

3. ᾿Βγένετο γὰρ κατ᾽ ἀρχὰς λόγος, πρὶν ἢ καὶ 
ἐς Σικελίην πέμπειν ἐπὶ συμμαχίὴν, ὡς τὸ ναυτι- 
κὸν ᾿Αθηναίοισι χρεὸν εἴη ἐπιτράπειν. ἀντιβάντων 
δὲ τῶν συμμάχων εἶκον οἱ ᾿Αθηναῖοι μέγα πεποιη- 
pivoe περιεῖναι τὴν “Ελλάδα καὶ γνόντες, εἰ στα- 
σιάσουσι περὶ τῆς ἡγεμονίης, ὡς ἀπολέεται ἡ 
Ἑλλάς, ᾿ὀρθὰ νοεῦντες" στάσις γὰρ ἔμφυλος 
“πολέμου ὁμοφρονέοντος τοσούτῳ κάκιον ἐστὶ ὅσῳ 
πόλεμος εἰρήνης. ἐπιστάμενοι ὧν αὐτὸ τοῦτο 
οὐκ ἀντέτεινον ἀλλ᾽ εἶκον, μέχρι ὅσου κάρτα ἐδέ- 
οντο αὐτῶν, ὡς Seay ὡς yap δὴ ὠσάμενοι τὸν 
Πέρσην περὶ τῆς ἐκείνου ἤδη τὸν ἀγῶνα ἐποιεῦντο, 
πρόφασιν τὴν Παυσανίεω ὕβριν προϊσχόμενοι 
ἀπείχοντο τὴν ἡγεμονίην τοὺς Λακεδαιμονίους, 
ἀλλὰ ταῦτα μὲν ὕστερον ἐγένετο. 

4. Τότε δὲ οὗτοι οἱ καὶ ἐπ᾽ ᾿Αρτεμίσιον “EX- 
λήνων ἀπικόμενοι ὡς εἶδον νέας τε πολλὰς κατα- 
χθείσας ἐς τὰς ᾿Αφέτας καὶ στρατιῆς ἅπαντα 
πλέα, ἐπεὶ αὐτοῖσι παρὰ δόξαν τὰ πρήγματα τῶν 
βαρβάρων ἀπέβαινε ἡ ὡς αὐτοὶ κατεδόκεον, κα- 
ταρρωδήσαντες δρησμὸν ἐβουλεύοντο ἀπὸ τοῦ 
"Αρτεμισίου ἔσω ἐς τὴν Ἑλλάδα. γνόντες δὲ 
σφέας οἱ Εὐβοέες ταῦτα βουλευομένους᾽ ἐδέοντο 
Ἑὐρυβιάδεω προσμεῖναι χρόνον ὀλίγον, ἔστ᾽ ἂν 
αὐτοὶ τέκνα τε καὶ τοὺς οἰκέτας ὑπεκθέωνται. ὡς 
δ᾽ οὐκ ἔπειθον, μεταβάντες τὸν ᾿Αθηναίων στρατη- 
ὗν πείθουσι Θεμιστοκλέα ἐπὶ μισθῷ τριήκοντα 


τ After the capture of Byzantium in 476 Ec, 
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for the allics said, that if the Laconian were not 
their leader they would rather make an end of the 
flect that was preparing than be Ied by the 
Athenians. 

3. For in the first days, before the sending to 
Sicily for alliance there, there had been talk of 
entrusting the command at sea to the Athenians, 
But when the allies withstood this, the Athenians 
waived their claim, deeming the safety of Hellas 
of prime moment, and secing that if they quarrelled 
over the leadership Hellas must perish; wherein 
they judged rightly; for civil strife is as much 
worse than united war as war is worse than peace. 
Knowing that, they gave ground and waived their 
claim, but only so long as they had great need of 
the others, as was shown; for when they had driven 
the Persian back and the battle was no longer for 
their territory but for his, they made a pretext of 
Pausanias’ highhandedness and took the command 
away from the Lacedaemonians. But all that befel 
later.t 

4, But now, the Greeks who had at last come to 
Artemisium saw a multitude of ships launched at 
Aphetae, and armaments everywhere, and contrary 
to all expectation the foreigner was shown to be 
in far other case than they had supposed ; wherefore 
they lost heart and began to take counsel for flight 
from Artemisium homewards into Hellas. Then 
the Euboeans, secing them to be thus planning, 
entreated Eurybiades to wait a little while, till they 
themselves should have brought away their children 
and households. But when they could not prevail 
with him, they essayed another way, and gave 
Themistocles, the Athenian admiral, a bribe of 


5 


HERODOTUS 


ταλάντοισι, ἐπ᾿ ᾧ τε καταμείναντες πρὸ τῆς 
Εὐβοίης ποιήσονται τὴν ναυμαχίην. 

5. Ὁ δὲ Θεμιστοκλέης τοὺς “Ἕλληνας & ἐπισχεῖν 
ὧδε ποιέει" ,Ἐὐρυβιάδῃ τούτων τῶν χρημάτων 
μεταδιδοῖ πέντε “τάλαντα ὡς παρ᾽ ἑωυτοῦ δῆθεν 
διδούς, ὡς δέ οἱ οὗτος ἀνεπέπειστο, ᾿Αδείμαντος 
γὰρ ὁ ᾿Ὥκύτου ὃ Κορένθιος στρατηγὸς τῶν λοιπῶν 
ἤσπαιρε μοῦνος, φάμενος ἀποπλεύσεσθαί τε ἀπὸ 
τοῦ ᾿Αρτεμισίον καὶ οὐ ᾿παραμενέειν, πρὸς δὴ τοῦτον 
εἶπε ὁ Θεμιστοκλέης é ἐπομόσας “Οὐ σύ γε ἡμέας 

ἀπολείψεις, ἐ ἐπεί τοι ἐγὼ μέζω δῶρα δώσω ἢ βα- 
σιλεὺς ἄν τοι oM ἡδων πέμψειε ἀπολιπόντι τοὺς 
συμμεχους." ταῦτά τε ἅμα ἠγόρενε καὶ πέμπει 
ἐπὶ τὴν νέα τὴν ᾿Αδειμάντου τάλαντα ἀργυρίου 
τρία. οὗτοΐ τε δὴ πάντες δώροισε ἀναπεπειομέ- 
vat ἦσαν καὶ τοῖσε Εὐβοεῦσι ἐκεχάριστο, αὐτός 
τε ὁ Θεμιστοκλέης ἐκέρδηνε, ἐλάνθανε δὲ τὰ λοιπὰ 
ἔχων, ἀλλ᾽ ἠπιστέατο οἱ μεταλαβόντες τούτων 
τῶν χρημάτων ἐκ stay ᾿Αθηνέων ἐλθεῖν ἐπὶ τῷ 
λόγῳ τούτῳ τὰ χρήματα. 

6, Οὕτω δὴ κατέμεινάν τε ἐν τῇ Εὐβοίῃ καὶ 
ἐναυμάχησαν, ἐγένετο δὲ ὧδε. ἐπείτε δὴ ἐς τὰς 
᾿Αφέτας περὶ δείλην πρωΐην γινομένην ἀπίκατο 
οἱ βάρβαροι, πυθόμενοι μὲν ὁ ἔτι καὶ πρότερον περὶ 
τὸ ᾿Αρτεμίσιον ναυλοχέειν νέας Ἑλληνίδας ὀλίγας, 
τότε δὲ αὐτοὶ ἐδόντες, πρόθυμοι ἦσαν ἐπιχειρέειν, 
εἴ κως ἕλοιεν αὐτάς. ἐκ μὲν δὴ τῆς ἀντίης προσ- 
πλέειν οὔ κώ σφι ἐδόκεε τῶνδε εἵνεκα, μή κως 
ἰδόντες οἱ "“EXAnves προσπλέοντας ἐς φυγὴν 
ὁρμήσειαν φεύγοι τάς τε εὐφρόνη καταλαμβάνῃ: 
καὶ ἔμελλον δῆθεν ἐκφεύξεσθαι, ἔδει δὲ μηδὲ 
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thirty talents on the condition that the Grech feet 
should remain there and fight, when they fought, 
to defend Euboca, 

6. This was the way whereby Themistocles made 
the Greeks to stay where they were: he gave 
Eurybiades for his share five talents of that moncy, 
as though it were of his own that he gave it. 
Eurybiades being thus won over, none of the rest 
was of arcsisting temper save only Adimantus, son 
of Ocytus, the Corinthian admiral, who said that 
he would not remain but sail away from Artemisium ; 
to him said Themistocles, adding an oath thercto: 
“Nay, you of all men will not desert us; fer E will 
give you a greater gift than the king of the Medes 
would send you for deserting your allies"; aud 
with that saying he sent withal three talents of 
silver to Adimantus’ ship. So these two were won 
over by gifts, the Eubocans got thar desire, and 
Themistocles himself was the gainer; he kept the 
rest of the money, none knowing, but they that 
had received a part of it supposing that it had 
been sent for that intent by the Athenians. 

6. So the Greeks abode off Euboea and there 
fought; and it came about as 1 shall show — Having 
arrived at Aphetae in the early part of the after- 
noon, the foreigners saw for themselves the few 
Greek ships that they had already heard were 
stationed off Artemisium, and they were eager to 
attack, that so they might take them. Now they 
were not yet minded to make an onfall front 
to front, for fear lest the Greeks should see them 
coming and take to flight, and night close upon 
them as they fled; it was their belief that the 
Greeks would save themselves by flight, and by the 
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πυρφόρον τῷ ἐκείνων ᾿χόγῳ ἐκφυγόντα περι- 
γενέσθαι. 

τ. Upos παῦτα ὧν τάξε ἐμηχανῶντσ' τῶν νεῶν 
ἁπασέων ἀποκρίναντες διηκοσίας περιέπεμπον 
ἔξωθεν Σκιάθου, ὡς ἂν μὴ ὀφθείησαν ὑπὸ τῶν 
πολεμίων περιπλέουσαι Εύβοιαν κατά τε Καφηρέα 
καὶ περὶ Ἰϊεραιστὸν ἐς τὸν ἔὔριπον, ἵνα δὴ περι- 
λάβοιεν οἵ μὲν ταύτῃ ἀπικόμενοι καὶ φράξαντες 
αὐτῶν τὴν ὀπίσω φέρουσαν ὁδόν, σφεῖς δὲ ἐπι" 
σπόμενοι ἐξ evar tins. ταῦτα βουλευσάμενοι 
ἀπέπεμπ' τον τῶν νεῶν τὰς παχθείσας, αὐτοὶ οὐκ 
ἐν νόῳ ἔχουτες ταύτης τῆς ἡμέρης τοῖσι “ὥλλησι 
ἐπιθήσεσθαι, οὐδὲ πρότερον ἢ τὸ σύνθημά σφι 
ἔμελλε φανήσεσθαι παρὰ τῶν περιπλεόντων ὡς 
ἡκόντων, ταύτας μὲν δὴ περιέπεμπον, τῶν δὲ 
λοιπέων νεῶν ἐν τῇσι ᾿Αφέτῃσι é ἐποιεῦντο ἀριθμόν. 

8. Ἔν δὲ τούτῳ τῷ ρόνῳ ἐν ὦ οὗτοι ἀριθμὸν 
ἐποιεῦντο τῶν νεῶν, ἣν γὰρ ἐν τῷ στρατοπέδῳ 
τούτῳ Σκυλλίης Σκιωναῖος δύτης τῶν τότε 
ἀνθρώπων ὁ ἄριστον, ὃς καὶ ἐν τῇ ναυηγίῃ τῇ κατὰ 
Πήλιον ψενομένῃ πολλὰ ψὲν ἔσωσε τῶν χρημάτων 
τοῖσι Πέρσῃσι, πολλὰ δὲ καὶ αὐτὸς περιεβάλετο" 
οὗτος ὁ “Σκυλλίης ἐν νόῳ μὲν εἶχε ἄρα καὶ πρό- 
τερον αὐτομολήσειν ἐς τοὺς “Ἑλληνας, aX οὐ 
γάρ οἱ παρέσχε ὡς τότε. ὅτεῳ μὲν δὴ τρόπῳ 
τὸ ἐνθεῦτεν ἔτι ἀπίκετο ἐς τοὺς “Ῥλληνας, οὐκ 
ἔχω εἰπεῖν ἀτρεκέως, θωμάξω δὲ εἰ τὰ λεγόμενα 
ἐστὶ ἀληθέα" λέγεται γὰρ ὡς ἐξ *Ageréor δὺς 
ἐς τὴν Cree οὐ πρότερον ἀνέσχε πρὶν 4 
ἀπίκετο ἐπὶ τὸ Ἀρτεμίσιον, σταδίους μάλιστά 
kn τούτους ἐς ὀγδώκοντα διὰ τῆς θαλάσσης 
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Persian purpose not so much as a firebcarer! of them 
must be saved alive. 

7. Wherefore this was the plan that they devised. 
Separating two hundred ships from the whole 
number, they sent them to cruise outside Sciathus 
(that so the enemies might not see them sailing 
round Euboea) and by way of Caphereus round 
Geraestus to the Euripus, so that they might catch 
the Greeks between them, the one part holding 
that course and barring the retreat, and they them- 
selves attacking in front. Thus planning, they sent 
the appointed ships on their way, purposing for 
themselves to make no attack upon the Greeks that 
day, nor before the signal should be seen whereby 
the ships that sailed round were to declare their 
coming. So they sent those slips to sail round, and 
set about numbering the rest at Aphetae. 

8. Now at the time of their numbering the ships, 
there was in the fleet one Scyllias, a man of Scione; 
he was the best diver of the time, and in the ship- 
wreck at Pelion he had saved for the Persians 
much of their possessions and won much withal for 
himself; this Scyllias had ere now, it would scem, 
purposed to desert to the Greeks, but he never 
had had so fair an occasion as now. By what 
means he did thereafter at last make his way to 
the Greeks, I cannot with exactness say; but if 
the story be true it is marvellous indeed; for it 
is said that he dived into the sea at Aphetac and 
never rose above it till he came to Artemisium, thus 
passing underneath the sea for about eighty furlongs. 

1 The πιρράρος carried the ercred fire which was always 


kept alight for the sxcrifices of the army; his person was 
supposed to he inviolable, 
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διεξελθών. λέγεται μέν νυν καὶ ἄλλα ψευδέσι 
εἴκελα περὶ τοῦ ἀνδρὸς τούτου, τὰ δὲ μετεξέτερα 
ἀληθέα' περὶ μέντοι τούτου γνώμη μοι ἀποδεδέχθω 
πλοίῳ μιν ἀπικέσθαι ἐπὶ τὸ ᾽Λρτεμίσιον. ὡς δὲ 
ἀπίκετο, αὐτίκα ἐσήμηνε τοῖσι στρατηγοῖσι τήν 
τε νανηγίην ὡς γένοιτο, καὶ τὰς περιπεμφθείσας 
τῶν νεῶν περὶ Evforav. 

9. Τοῦτο δὲ ἀκούσαντες οἱ “EAAnves λόγον 
σφίσι αὐτοῖσι ἐδίδοσαν. πολλῶν δὲ λεχθέντων 
ἐνίκα τὴν ἡμέρην ἐκείνην αὐτοῦ μείναντάς τε καὶ 
αὐλισθέντας, μετέπειτα νύκτα μέσην παρέντας 
πορεύςσθαι καὶ ἀπαντᾶν τῇσι περιπλεούσῃσι 
τῶν νεῶν, μετὰ δὲ τοῦτο, ὡς οὐδείς σφι ἐπέπλεε, 
δείλην. ὀψίην γινομένην τῆς ἡμέρης φυλάξαντες 
αὐτοὶ ἐπανέπλεον ἐπὶ τοὺς βαρβάρους, ἀπόπειραν 
αὐτῶν ποιήσασθαι βουλόμενοι τῆς τε μάχης καὶ 
τοῦ διεκπλόου. 

10. 'Ωρῶντες δὲ σφέας οἵ τε ἄλλοι στρατιῶται 
οἱ Ἐξέρξεω καὶ οἱ στρατηγοὶ ἐπιπλέοντας νηυσὶ 
ὀλίγῃσι, πάγχυ σφι μανίην ἐπενείκαντες ἀνῆγον 
καὶ αὐτοὶ τὰς νέας, ἐλπίσαντες σφέας εὐπετέως 
αἱρήσειν, οἰκότα κάρτα ἐλπίσαντες, τὰς μέν γε 
τῶν λήνων ὁρῶντες ὀλίγας νέας, τὰς δὲ ἑωυτῶν 
πλήθεϊ τε πολλαπλησίας καὶ ἄμεινον πλεούσας. 
καταφρονήσαντες ταῦτα ἐκυκλοῦντο αὐτοὺς ἐς 
μέσον. ὅσοι μέν νυν τῶν ᾿Ιώνων ἦσαν εὔνοοι 
τοῖσε"Ἰύλλησι, ἀέκοντές τε ἐστρατεύοντο συμφορήν 
τε ἐποιεῦντο μεγάλην ὁρῶντες περιεχομένους 
αὐτοὺς καὶ ἐπιατάμενοι ὡς οὐδεὶς αὐτῶν ἀπο- 
νοστήσει' οὕτω ἀσθενέα σφι ἐφαίνετο εἶναι τὰ" 
τῶν ᾿Ελλήνων πρήγματα. ὅσοισι δὲ καὶ ἡδομέ- 
νοισι ἣν τὸ γινόμενον, ἄμίλλαν ἐποιεῦντο ὅκως 
το 
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There are many tales of this man, some like lics 
and some truc; but as concerning the present 
husiness it is my opinion, which I hereby declare, 
that he came to Artemisium in a boat. Having 
then come, he straightway told the admirals the 
story of the shipwreck, and of the ships that had 
been sent round Euboea. 

9, Hearing that, the Greeks took counsel together ; 
there was much speaking, but the opinion prevailed 
that tlicy should abide and encamp where they were 
for that day, and thereafter when it should be past 
midnight put to sea and meet the ships that were 
sailing round. But presently, none attacking them, 
they waited for the late afternoon of the day and 
themselves advanced their ships against the foreigner, 
desiring to put to the proof his fashion of fighting 
and the art of breaking the line. 

10. When Xerxes’ men and their generals saw 
the Greeks bearing down on them with but a few 
ships, they deemed them assuredly mad, and them- 
selves put out to sea, thinking to win an easy 
victory ; which expectation was very reasonable, as 
they saw the Greek ships so few, and their own 
many times more numerous and more seaworthy. 
With this assurance, they hemmed in the Grecks in 
their midst. Now as many Iomans as were friendly 
to the Greeks came unwillingly to the war, and 
were sore distressed to see the Greeks surrounded, 
supposing that not one of them would return home; 
so powerless did the Greeks seem to them to be. 
But those who were glad of the business vied each 
with each that he might be the first to take an 


1 For the διέκπλους see Bk. VI. ch, 12. 
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αὐτὸς ἕκαστος πρῶτος νέα "Λττικὴν ἑλὼν “παρὰ 
βασιλέος δῶρα λάμψεται" ᾿Αθηναίων yap αὐτοῖσι 
λόγος ἦν πλεῖστος dra τὰ ot pater πεδα. 

11. Totor δὲ "λλησι ὡς ἐσήμηνε, πρῶτα μὲν 
ἀντίπρωροι τοῖσι βαρβάροισι γενόμενοι ἐς τὸ 
μέσον τὰς πρύμνας συνἤγαγον", δεύτερα δὲ 
σημήναντος ἔργου εἴχοντο ἐν ὀλίγῳ περ ἀπο- 
λαμφθέντες καὶ κατὰ στόμα. ἐνθαῦτα τριήκοντα 
νέας αἱρέουσι τῶν βαρβάρων καὶ τὸν ΤῸ opyou τοῦ 
Σαλαμινίων βασιλέος “ἀδελφεὸν Φιλάονα τὸν 
Χέρσιος, λόγιμον ἐόντα ἐν τῷ στρατοπέδρ ἄνδρα. 

πρῶτος δὲ ᾿Ελλήνων νέα τῶν πολεμίων εἷλε 
ἀνὴρ ᾿Αθηναῖος Λυκομήδης Αἰσχραίου, καὶ τὸ 
ἀριστήιον ἔλαβε οὗτος. τοὺς δ᾽ ἐν τῇ ναυμαχίῃ 
ταύτῃ ἑτεραλκέως ἀγωνιξομένους roe ἐπελθοῦσα 
διέλυσε. οἱ μὲν δὴ " “Βλληνες ἐπὶ τὸ ᾿Αρτεμίσιον 
ὀπέτχεον, οἱ δὲ βάρβαροι ἐς τὰς "Adéras, πολλὸν 
παρὰ δόξαν ἀγωνισάμενοι. ἐν ταύτῃ τῇ ναυ-- 
paxin ᾿Αντίδωρος ΔΛήμνιος μοῦνος τῶν σὺν βασιλέι 
Ελλήνων ἐόντων αὐτομολέει ἐς τοὺς “Ἑλληνας, 
καὶ οἱ ᾿Αθηναῖοι διὰ τοῦτο τὸ ἔργον ἔδοσαν αὐτῷ 

ὥρον ἐν Σαλαμῖνι. 

12. Ὡς δὲ εὐφρόνη ἐγεγόνεε, ἣν μὲν τῆς ὥρης 
μέσον θέρος, ἐγίνετο δὲ ὕδωρ τε ἄπλετον διὰ 
πάσης τῆς νυκτὸς καὶ σκληραὶ βρονταὶ ἀπὸ 
τοῦ Πηλίου: οἱ δὲ vexpol καὶ τὰ ναυήγια ἐξε- 
φέροντο ἐς τὰς ᾿Αφέτας, καὶ περί τε τὰς πρώρας 
τῶν νεῶν εἱλέοντο καὶ ἐτάρασσον τοὺς ταρσοὺς 
τῶν κωπέων. οἱ δὲ στρατιῶται οἱ ταύτῃ ἀκούοντες 
ταῦτα ἐς φόβον κατιστέατο, ἐλπίζοντες πάγχυ 
ἀπολέεσθαι ἐς dla κακὰ ἧκον. πρὶν γὰρ 4 καὶ 
ἀναπνεῦσαι σφέας ἔκ τε τῆς ναυηγίης καὶ τοῦ 
12 
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Attic ship and receive gifts from the king; for it 
was the Athenians of whom there was most talk in 
the fleet. 

11. But the Greeks, when the signal was given 
them, first drew the sterns of their ships together, 
their prows turned towards the foreigners; then at 
the second signal they put their hands to the work, 
albeit they were hemmed in within a narrow space 
and fought front to front. There they took thirty 
of the foreigners’ ships and the brother of Gorgus 
king of Salamis withal, even Philaon son of Chersis, 
aman of note in the flect. The first Greek to take 
an enemy ship was an Athenian, Lycomedes, son 
of Aeschraeus, and he it was who received the 
prize for valour. They fought that seafight with 
doubtful issue, and nightfall ended the battle; the 
Greeks sailed back to Artemisium, and the foreigners 
to Aphetae, after faring far below their hopes in 
the fight. In that battle Antidorus of Lemnos 
deserted to the Greeks, alone of all the Greeks 
that were with the king; and for that the Athenians 
gave him lands in Salamis. 

12, When darkness came on, the season being 
then midsummer, there was abundance of rain all 
through the night and violent thunderings from 
Pelion; and the dead and the wrecks were driven 
towards Aphetae, where they were entangled with 
the ships’ prows and fouled the blades of the oars, 
The ships’ companies that were there were dismayed 
by the noise of this, and looked in their present evil 
case for utter destruction; for before they were 
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χειμῶνος τοῦ γενομένου κατὰ Πήλεον, ὑπέλαβε 
ναυμαχίη καρτερή, ἐκ δὲ τῆς ναυμαχίης ὄμβρος 
τε λάβρος καὶ ῥεύματα ἰσχυρὰ ἐς θάλασσαν 
ὁρμημένα βρονταί τε σκληραί. 

18, Καὶ τούτοισι μὲν τοιαύτη ἡ νὺξ ἐγίνετυ, 
τοῖσι δὲ ταχθεῖσι αὐτῶν περιπλέειν Εὔβοιαν ἡ 
αὐτή περ ἐοῦσα νὺξ πολλὸν ἦν ἔτι ἀγριωτέρη, 
τοσούτῳ ὅσῳ ἐν πελάγεϊ φερομένοισι ἐπέπιπτε, 
καὶ τὸ τέλος age ἐγίνετο ἄχαρι. ὡς γὰρ δὴ 
πλέουσι αὐτοῖσι χειμών τε καὶ τὸ ὕδωρ ἐπεγίνετο 
ἐοῦσι κατὰ τὰ Κοῖλα τῆς Τὐὐβοίης, φερόμενοι τῷ 
πνεύματι καὶ οὐκ εἰδότες πῇ ἐφέροντο ἐξέπιπτον 
πρὸς τὰς πέτρας" ἐποιέετό τε πᾶν ὑπὸ τοῦ θεοῦ 
ὅκως ἂν ἐξισωθείη τῷ Ἑλληνικῷ τὸ Περσικὸν 
μηδὲ πολλῷ πλέον εἴη. 

14. Οὗτοι μέν νυν περὶ τὰ Κοῖλα τῆς Εὐβοίης 
διεφθείροντο! οἱ δ᾽ ἐν ᾿Αφέτῃσι βάρβαροι, ὥς 
σφι ἀσμένοισι ἡμέρη ἐπέλαμψε, ἀτρέμας τε 
εἶχον τὰς νέας καί oft ἀπεχρᾶτο κακῶς πρήσ- 
cover ἡσυχίην ἄγειν ἐν τῷ παρεόντι. τοῖσε δὲ 
“λλησι ἐπεβοήθεον νέες τρεῖς καὶ πεντήκοντα 
᾿Αττικαί, αὗταί re δή σῴεας ἐπέρρωσαν ἀπι- 
κόμεναι καὶ dpa ἀγγελίη ἐλθοῖσα, ὡς τῶν βαρ- 
βάρων οἱ περιπελέοντες τὴν Εὔβοιαν πάντες εἴησαν 
διεφθαρμένοι ὑπὸ τοῦ γενομένου χειμῶνος. φυλά- 
Eavres δὴ τὴν αὐτὴν ὥρην, πλέοντες ἐπέπεσον 
νηυσὶ Κιλίσσῃσι" ταύτας δὲ διαφθείραντες, ὡς 
εὐφρόνη ἐγίνετο, ἀπέπλεον ὀπίσω ἐπὶ τὸ 
*Aptepictov. 

15. Τρίτῃ δὲ ἡμέρῃ δεινόν τι πτοιησάμενοι ot 
στρατηγοὶ τῶν βαρβάρων νέας οὕτω σῴι ὀλίγας 
λυμαίνεσθαι, καὶ τὸ ἀπὸ ἘΞέρξεω δειμαένοντες, 
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recovered after the shipwreck and the storm off 
Pelion, they next must abide a stubborn sea-fight, and 
after the sca-fight rushing rain and mighty torrents 
pouring scaward and violent thundcrings. 

13, Thus did the night deal with them; but to 
those that were appointed to sail round Euboea that 
same night was much crueller yet, inasmuch as it 
caught them on the open sea; and an evil end they 
had. For the storm and the rain coming on them 
in their course off the Hollows of Euboea, they 
were driven by the wind they knew not whither, 
and were cast upon the rocks, All this was the 
work of heaven's providence, that so the Persian 
power might be more equally matched with the 
Greek, and not much greater than it. 

14. So these perished at the Hollows of Enboea. 
But the foreigners at Aphetae, when to their great 
comfort the day dawned, hept their ships unmoved, 
being in their evil plight well content to do nothing 
for the nonce; and fifty-three Attic ships came to 
aid the Greeks, who were heartened by the ships’ 
commg and the news brought withal that the 
foreigners sailing round Euboea had all perished 
in the late storm. They waited then for the same 
hour as before, and putting to sea fell upon certain 
Cilician ships; which having destroyed, when dark- 
ness came on, they returned back to Artemisium. 

16. But on the third day, the foreign admirals, ill 
brooking that so few ships should do them hurt, 
and fearing Xerxes’ anger, waited no longer for the 
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οὐκ ἀνέμειναν ἴτι τοὺς “EXAyras μάχης ἄρξαι, 
ἀλλὰ παρακελευσάμενοι κατὰ μέσον ἡμέρης 
ἀνῆγον τὰς νέας. συνέπιπτε δὲ ὥστε τὰς αὐτὰς 
ἡμέρας tds τε ναυμαχίας ίνεσθαι ταύτας καὶ 
τὰς πεζομαχίας τὰς ἐν Θερμοπύλῃσι. ἦν δὲ 
πᾶς 6 ἀγὼν τοῖσι κατὰ θάλασσαν περὶ τοῦ 
᾿ὐὐρίπου, ὥσπερ τοῖσι ἀμφὶ Λεωνίδην τὴν ἐσβολὴν 
φυλάσσειν. ot μὲν δὴ τ παρεκελεύοντο ὅκως μὴ 
παρήσουσι ἐς τὴν "Ἑλλάδα ποὺς βαρβιίρους, οἵ 
δ᾽ ὅκως τὸ ᾿Ἑλληνικὸν στράτευμα διαφθείραντες 
τοῦ πόρου κρατήσουσι. ὡς δὲ ταξάμενοι οἱ 
Ξέρξεω, ἐπέπλεον, οἱ “Ἕλληνες ἀτρέμας εἶχον 
πρὸς τῷ ᾿Αρτεμισίῳ. οἱ δὲ βάρβαροι μηνοειδὲς 
ποιήσαντες τῶν νεῶν ἐκυκλοῦντο, ὡς περιλάβοιεν 
αὐτούς. 

10. ᾿Ενθεῦτεν οἱ “Ἕλληνες ἐπανέπλεόν τε καὶ 
συνέμισγον. ἐν ταύτῃ, τῇ ψαυμαχίῃ παραπλήσιοι 
ἀλλήλοισι ἐγίνοντο. ὁ γὰρ Ξέρξεω στρατὸς ὑπὸ 
μεγάθεός τε καὶ πλήθεος αὐτὸς ὑπ᾽ ἑωυτοῦ 
ἔπιπτε, ταρασσομενέων τε τῶν νεῶν καὶ rept 
πυπτουσέων “περὶ ἀνλήλας" ὅμως μέντοι ἀντεῖχε 
καὶ οὐκ εἶκε" δεινὸν γὰρ χρῆμα ἐποιεῦντο ὑπὸ 
νεῶν ὀλιγέων ἐς φυγὴν τράπεσθαι. πολλαὶ μὲν 
δὴ τῶν ᾿Βλλήνων νέες διεφθείροντο πολλοὶ δὲ 
ἄνδρες, πολλῷ δ᾽ ἔτι πλεῦνες νέες τε τῶν βαρ- 
βάρων καὶ ἄνδρες. οὕτω δὲ ἀγωνιξόμενοι διέστησαν 
χωρὶς é ἑκάτεροι. 

11. Ἔν ταύτῃ τῇ ναυμαχίῃ Αἰγύπτιοι μὲν τῶν 
Ἐέρξεω στρατιωτέων ἠρίστευσαν, of ἄλλα τε 
μεγάλα ἔργα ἀπεδέξαντο καὶ νέας αὐτοῖσι ἀνδράσι 
εἷλον Ἑλληνίδας πέντε. τῶν δὲ Ἑλλήνων κατὰ 
ταύτην τὴν ἡμέρην ἠρίστευσαν ᾿Αθηναῖοι καὶ 
16 
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Greeks to hegin the fight, but gave the word and 
put out to sea about midday. And it so fell out 
that these sea-battles were fought through the same 
days as the land-battles at Thermopylae; the sea- 
men’s whole endeavour was to hold the Euripus, as 
Leonidas’ men strove to guard the passage; the 
Greek battle word was to give the foreigner no 
entry into Hellas, and the Persian to destroy the 
Greek host and win the strait. So when Xerxes’ 
men ordered their battle and came on, the Greeks 
abode in their place off Artemisium; and the foreigners 
made a half circle of their ships, and strove to encircle 
and enclose them round. 

16. At that the Greeks charged and joined 
battle. In that sea-fight both had equal success. 
For Xerxes’ fleet wrought itself harm by its numbers 
and multitude: the ships were thrown into con- 
fusion and ran foul of each other; nevertheless they 
held fast, nor yielded, for they could not bear to 
be put to flight by a few ships. Many were the 
Greek ships and men that there perished, and far 
more yet of the foreigners’ ships and men; thus 
they battled, till they drew off and parted each 
from other. 

17. In that sea-fight of all Nerxes’ fighters the 
Egyptians bore themselves best; besides other great 
feats of arms that they achieved, they took five 
Grech ships and their crews withal, Of the Greeks 
on that day the Athenians bore themselyes best: 
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᾿Αθηναίων Κλεινίης 6 ὁ ᾿λλχιβιάξδεω, ὃς δαπάνην 
οἰκηίην cape) ὄμενος ἐστρατεύετο ἀνδράσι τέ 
διηκοσίοισι καὶ οἰκηίη νηΐ. 

18, Ὡς δὲ διέστησαν, ἄσμενοι ἑκάτεροι ἐς 
ὅρμον ἠπείγοντο. οἱ δὲ “ὕλληνες ὡς διακριθέντες 
ἐκ τῆς ναυμαχίης ἀπηχλάχθησαν, τῶν μὲν νεκρῶν 
καὶ τῶν νανηγίων ἐπεκράτεον, τρηχέως δὲ περιεν 
φθέντες, καὶ οὐκ ἥκιστα ᾿Αθηναῖοι τῶν αἱ ἡμίσεαι 
τῶν νεῶν τετρωμέναι ἧσαν, δρησμὸν δὴ ἐβούλενον 
ἔσω ἐς τὴν Ελλάδα. 

19, Now δὲ “λαβὼν ὁ Θεμιστοκλέης ὡς εἰ 
ἀπορραγείη ἀπὸ τοῦ βαρβάρου τὸ τε Ἰωνικὸν 
φῦλον καὶ τὸ Καρικὸν, οἷοί τε εἴησαν ἂν τῶν 
λοιπῶν κατύπερθε γενέσθαι, ἐλαυνόντων τῶν 
Εὐβοέων πρόβατα ἐπὶ τὴν, θάλασσαν͵ ταύτην, 
συλλέξας. τοὺς στρατηγοὺς ἔλεγέ σφι ὡς δοκέοι 
ἔχειν τινὰ παλάμην, τῇ ἐλπίζοι τῶν βασιλέος 
συμμάχων ἀποστήσειν τοὺς ἀρίστους. ταῦτα 
μέν pee ἐς τοσοῦτο παρεγύμτου, ἐπὶ δὲ τοῖσι 
κατήκουσι πρήγμασι rade ποιητέα oft εἶναι 
ἔλεγε, τῶν τε προβάτων τῶν Ἐὐβοϊκῶν καταθύειν 
ὅσα τις ἐθέλοι" κρέσσον γὰρ εἶναι “τὴν στρατιὴν 
ἔχειν 4 τοὺς πολεμίους" παραίνεέ πε προειπεῖν 
τοῖσι ἑωυτῶν, ἑκάστους πῦρ ἀνακαίειν" κομιδῆς 
δὲ πέρι τὴν ὥρην αὐτῷ μελήσειν, ὥστε ἀσινέας 
ἀπικέσθαι ἐς τὴν Ἑλλάδα. ταῦτα ἤρεσέ σφι 
ποιέειν, καὶ αὐτίκα πῦρ ἀνακανσάμενοι ἐτράποντο 
πρὸς τὰ πρόβατα. 

20. Οἱ γὰρ Εὐβοέες, παραχρησάμενοι τὸν 
Βάκιδος χρησμὸν ὡς οὐδὲν λέγοντα, οὔτε τι 
ἐξεκομίσαντο οὐδὲν οὔτε πρυσεσάξαντο ὡς παρε- 
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and of the Athenians Clinias son of Alcibiades; he 
brought to the war two hundred men and a ship 
of his own, all at his private charges. 

18. So they parted and each right gladly made 
haste to his own anchoraye. When the Greeks 
had drawn of and come out of the battle, they 
were left masters of the dead and the wrecks; but 
they had had rough handling, and chiefly the 
Athenians, half of whose ships had suffered hurt; 
and now their counsel was to flee to the inner 
waters of Hellas.} 

19, Themistocles bethonght him that if the Ionian 
and Carian nations were rent away from the 
foreigners, the Greeks might be strong enough to 
get the upper hand of the rest. Now it was the 
wont of the Euboeans to drive their flocks down 
to the sea there. Wherefore gathering the admirals 
together he told them that he thought he had a 
device whereby he hoped to draw away the best 
of the king's allies. So much he revealed for the 
Nonce; but in the present turn of affairs this (he 
snid) they must do: let everyone slay as many as 
he would from the Euboean flocks; it was better 
that the fleet should have them, than the enemy. 
Moreover he counselled them each to bid his men 
to light a fire; as for the time of their going thence, 
he would take such thought for that as should 
bring them scathless to Hellas. All this they 
agreed to do; and forthwith they lit fires and then 
lad hands on the flocks. 

20. For the Euboeans had neglected the oracle 
of Bacis, deeming it void of meaning, and neither 
Uy carrying away nor by bringing in anything had 

1 Tins means, I suppose, to the seas nearer their at 
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σομένου σφι πολέμου, ,“περιπετέα τε ἐποιήσαντο 
σφίσι αὐτοῖσι τὰ πρήγματα, Βάκιδι γὰρ ὧδε 
ἔχει περὶ τούτων ὁ χρησμός, 
φράξεο, βαρβαρόφωνος ὅταν ζυγὸν εἰς ἅλα 
βάλλῃ 
βύβλινον, Ἐὐβοίης ἀπέχειν πολυμηκάδας 
αἶγας. 


τούτοισι οὐδὲν ποῖσι ἔπεσι χρησαμένοισι ἐν τοῖσι 
τότε παρεοῦσί τε καὶ προσδοκίμοισι κακοῖσι 
παρῆν σφι συμφορῇ “χρᾶσθαι πρὸς τὰ μέγιστα. 

21. Οἱ μὲν δὴ ταῦτα ἔπρησσον, παρῆν δὲ ὁ 
ἐκ Ῥρηχῖνος κατάσκοπος. ἦν μὲν γὰρ én’ "Apte 
μισίῳ κατάσκοπος Πολύας, γένος ᾿Αντικυρεύς, 
τῷ προσετέτακτο, καὶ εἶχε πλοῖον κατῆρες ἔτοι- 
μον, εἰ ᾿παλήσειε ὁ ναυτικὸς στρατός, σημαίνειν 
τοῖσι ἐν Θερμοπύλῃσι ἐοῦσι' ὡς δ᾽ αὕτως ἣν 
᾿Αβρώνιχος ὁ Δυσικλέος ᾿Αθηναῖος καὶ παρὰ 
Λεωνίδῃ ἕτοιμος τοῖσι, ἐπὶ ᾿Αρτεμισίῳ ἐοῦσε 
ἀγγέλλειν τριηκοντέρῳ, ἤν. τι καταλαμβάνῃ νεώ- 
τερον τὸν πεζόν. οὗτος ὧν ὁ ᾿Αβρώνιχος ἀπι- 
κὀμενός σφι ἐ ἐσήμαινε πὰ γεγονότα περὶ Λεωνίδην 
καὶ τὸν στρατὸν αὐτοῦ. of δὲ ὡς ἐπύθοντο 
ταῦτα, οὐκέτι ἐς ἀνα βολὰς ἐποιεῦντο τὴν ἀπο- 
χώρησιν, ἐκομίξοντο δὲ ὡς ἕκαστοι ἐτάχθησαν, 
Ἐορίνθιοι πρῶτοι, ὕστατοι δὲ ᾿Αθηναῖοι. 

22, ᾿Αθηναίων δὲ νέας τὰς ἄριστα πλεούσας 
ἐπιλεξάμενος Θεμιστοκλέης ἐπορεύετο περὶ τὰ 
πότιμα ὕδατα, ἐντάμνων ἐν τοῖσι λίθοισι ράμ- 
ματα, τὰ Ἴωνες ἐπελθόντες τῇ ὑστεραίῃ, ἡμέρῃ 
ἐπὶ τὸ ᾿Αρτεμίσιον ἐπελέξαντο, πὰ δὲ γράμματα 
τάδε ἔλεγε. ““ἌΑνδρες ἴωνες, οὐ ποιέετε δίκαια 
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they chown that they feared an enemy's coming; 
whereby thes were the cauce of their own destruc. 
tions for Baicis’ oracle concerning this matter runs 
thus: 


“Whenso a strange-tongued man on the waves 
casts yoke of papyrus, 
Then let bleating goats from coasts Eubocan be 
banished.” 


To these verses the Bubocans gave no heed; but 
in the evils then present and soon to come they 
could not but heed their dire calamity. 

21, While the Greeks were doing as I have said, 
there came to them the watcher from Trachis. For 
there was a watcher at Artemisium, one volves, a 
native of Anticyra, who was charged (and had a 
rowing boat standing ready therefor), if the tlect 
should he at grips, to declare it to the men at 
Thermopylae; and in like manner, if any ill should 
befall the Jand army, Abronichus son of Lysicles, 
an Athenian, was with Leonidas, ready for his part 
to bring the news in a thirty-oared bak to the 
Greeks at Artemisium. So this Abronichus came 
and declared to them the fate of Leonidas and his 
army; which when the Greeks learnt, they no 
longer delayed their departure, but went their ways 
in their appointed order, the Corinthians first, and 
last of all the Athenians. 

22. But Themistocles picked out the seaworthiest 
Athenian ships and went about to the places of 
drinking water, where he engraved on the rocks 
writing which the Ionians read on the next day 
when they came to Artemisium, This was what 
the writing said: ‘Men of Ionia, you do wrongly 
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ἐπὶ τοὺς πατέρας στρατευόμενοι καὶ τὴν ᾿Πλλάξα 
καταδουλούμενοι. ἀλλὰ μάλιστα μὲν πρὸς ἡμέων 
γίνεσθε" εἰ δὲ ὑμῖν ἐστι τοῦτο μὴ δυνατὸν ποιῆσαι, 
ὑμεῖς δὲ ἔτι καὶ νῦν ἐκ τοῦ μέσου ἡμῖν ἔζεσθε καὶ 
αὐτοὶ καὶ τῶν Ἰζαρῶν δέεσθε τὰ αὑτὰ ὑμῖν ποιέειν. 
» Sy fi fs 4 : Pies eats 
ef δὲ μηδέτερον τούτων οἷόν τε γίνεσθαι, GAN bv 
ἀναγκαίης μέζονος κατέξευγθε ἢ ὥστε ἀπίστασθαι, 
ὑμεῖς δὲ ἐν τῷ ἔργῳ, ἐπεὰν συμμίσγωμεν, ἐθελο- 
κακέετε μεμνημένοι ὅτε ἀπ᾽ ἡμέων γεγόνατε κπὶ 
ὅτι ἀρχῆθεν ἡ ἔχθρη πρὸς τὸν βάρβαρον ἀπ᾿ 
ὑμέων ἡμῖν γέγονε." Θεμιστοκλέης δὲ ταῦτα 
ἔγραφε, δοκέει» ἐμοί, ἐπ᾿ ἀμφότερα νοέων, ἵνα ἢ 
λαθόντα τὰ ἡράμματα βασιλέα Ἴωνας ποιήσῃ 
μεταβαλεῖν καὶ γενέσθαι πρὸς ἑωντῶν, ἡ ἐπείτε 
ἀνενειχθῇ καὶ διαβληθῇ πρὸς Ξέρξην, ἀπίστους 
ποιήσῃ τοὺς Ἴωνας καὶ τῶν ναυμαχιέων αὐτοὺς 
ἀπόσχῃ. 

23, Θεμιστοκλέης μὲν ταῦτα ἐνέγραψε" τοῖσι δὲ 
βαρβάροισι αὐτίκα μετὰ ταῦτα πλοίῳ ἦλθε ἀνὴρ 
ἹἹστιαιεὺς ἀγγέλλω» τὸν δρησμὸν» τὸν ἀπ᾽ "Apte- 
Μμισίου τῶν “Ελλήνων. οἵ δ᾽ ὑπὶ ἀπιστίης τὸν 
μὲν͵ ἀγγέλλοντα εἶχον ἐν υλακῇ, νέας δὲ ταχέας 
ἀπέστειλαν προκατοψομένας" ἀπαγγειλάντων δὲ 
τούτων τὰ ἣν, οὕτω δὴ ἅμα ἡλίῳ σκιδναμένῳ 
πᾶσα ἡ στρατιὴ ἐπέπλεε ἁλὴς ἐπὶ τὸ ᾿Αρτεμίσιον. 
ἐπισχόντες δὲ ἐν τούτῳ τῷ χώρῳ μέχρι μέσου 
ἡμέρης, τὸ ἀπὸ τούτου ἔπλεον ἐς Ἱστιαίην' ἀπί- 
κόμενοι δὲ τὴν πόλιν ἔσχον τῶν ᾿Ιστιαιέων, καὶ 
τῆς ᾿ΠΑλοπίης μοίρης γῆς δὲ τῆς “Ἱστιαιώτιδος 
ras παραθαλασσίας χώρας πάσας ἐπέδραμον. 

24. ᾿Ενθαῦτα δὲ τούτων ἐόντων, Ξέρξης ἕτοι- 
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to fight against the land of your fathers and bring 
slavery upon Hellas. It were best of all that you 
should join yourselves to us; but if that be im- 
possible for you, then do you even now withdraw 
yourselves from the war, and entreat the Carians 
to do the same as you. If neither of these things 
may be, and you are fast bound by such constraint 
that you cannot rebel, yet we pray you not to use 
your full strength in the day of battle; be mindful 
that you are our sons and that our quarrel with the 
foreigner was of your making in the beginning.” 
To my thinking Themistocles thus wrote with a 
double intent, that if the king knew nought of the 
Writing it might make the Jonians to change sides 
and join with the Greeks, and that if the writing 
Were maliciously reported to Xerxes he might thereby 
be led to mistrust the Ionians, and keep them out 
of the sea-fights. 

23. Such was Themistocles’ writing. Immediately 
after this there came to the foreigners a man of 
Histiaea in a boat, telling them of the flight of the 
Greeks from Artemisium. Not believing this, they 
kept the bringer of the news in ward, and sent 
swift ships to spy out the matter; and when the 
crews of these brought word of the truth, on learning 
that, the whole armada at the first spreading of sun- 
light sailed all together to Artemisium, where having 
Waited till midday, they next sailed to Histiaca, and 
on their coming took possession of the Histiaeans 
city, and overran all the villages on the seaboard of 
the Ellopian 1 region, which is the land of Histiaea. 

24. While they were there, Xerxes sent a herald 


Ὁ The northern half of Euboea, including the district of 
Histiaea, 
23 
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S oreepars ἔπεμπε ἐς τὸν 


μασίμειος τὸ περὶ τ 
ween, πριτιμήσατο Fe 


"αὐυτικὸνρ στρατὸν κ 


tale: bam τοῦ στρατοῦ τοῖν gertel ἧταν reeyat 
ἐν Θερμυπύλησι (ἦσαν. be καὶ ξύν prpuites), 
ὑπολιπύμενος τούτων ὡς χιλίοις, τοὺς λειποὺνς 
τάφρους ὀμυξάμενος aye du Wadia te ἐπι αλὼν 


καὶ γἣν ἐπαμησάμενος, tsa μὴ bb βείησαν ἱπὸ τοῦ 
ταυτικοῦ στρατοῦ, ὡς ξὲ διξοίη ἐς tin “loreal 
ὁ κῆρυξ, σύλλογον ποιηπσείμκιος παντὸς τοῦ στραν 
πτοπέδον ἔλεγε τίξε. "Nab pes σύμμαχοι, Race 
Rebs Ξέρξης τῷ βουλομένων, ὑμέων παραξίξωσι 
ἐκλιπόντα τὴν τάξιν καὶ ἐλθόντα θεήσασθαι ὅκως 
μάχεται πρὸς τοὺς ἀνοήτους τῶν ἀνθρώπων, οἵ 
ν t pe . > τε 
ἤλπισαν τὴν βασιλέος δύιαρμεν ὑπερϑαλέεσθαι, 

25. Ταῦτα ἐπαγμιλαμέίνου, μετὰ ταῦτα οὐξὲν 
ἐγίνετο πλοίων σπανιώτερου" οὕτω πολλοὶ ἤθελον 
θεήσασθαι. διαπεραιωθέντες δὲ ἐβηεῦντο διεξιόιτες 
τοὺς νεκρούς" πάντες δὲ ἡπιστίατο τοὺς κειμένους 
εἶναι πάντας Λακεδαιμονίους καὶ (λεσπείας, opine 
τες καὶ τοὺς εἵλωτας. οὐ μὲν οὐδ᾽ ἐλάνθανε τοὺς 
διαβεβηκότας Ξέρξης ταῦτα πρήξας περὶ τοὺς 
νεκροὺς τοὺς ἑωντοῦ" καὶ γὰρ δὴ καὶ γελοῖον ἣν» 
τῶν μὲν χίλιοι ἐφαίνοντο νεκροὶ κείμενοι, οἵ δὲ 
πείντες ἐκέατο Ades συγκεκομισμένοι ἐς τὠυτὸ 
χωρίον, πέσσερες χιλιάδες. ταύτη» per τὴν 
ἡμέρην πρὸς θέην ἐτράποντο, τῇ δ᾽ ὑστεραίῃ οἵ 
μὲν ἀπέπλεον ἐς “ἱστιαίη» ἐπὶ τὰς νέας, οἱ δὲ 
ἀμφὶ Ἐέρξην ἐς ὁδὸν ὁρμέατο, 

26. Ἧκον δέ σφε αὐτόμολοι ἄνδρες ἀπ᾿ ᾿Άρκα- 
Sins ὀλίγοι τινές, βίου τε δεόμενοι καὶ ἐνεργοὶ 
βουλόμενοι εἶνας. ἄγοντες δὲ τούτους ἐς ὄψιν 
τὴν βασιλέος ἐπυνθάνοντο οἱ Πέρσαι περὶ τῶν 
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to the flect, having first bestowed the fallen men as 
Eshall show, Of all his own soldiers who had fallen 
at Thermopylac (that is, as many as twenty thousand) 
he Ieft about a thousand, and the rest he buried in 
digged trenches, which he covered with leaves and 
heaped earth, that the men of the fleet might not 
see them. So when the herald had crossed over 
lo Histiaea, he assembled all the men of the fleet 
and thus spoke: “Men of our allies, King Xerxes 
suffers any one of you that will to leave his place 
and come to see how he fights against those foolish 
men who thought to overcome the king’s power.” 
25. After this proclamation, there was nought so 
hard to get as a boat, so many were they who would 
see the sight. They crossed over and went about 
Viewing the dead; and all of them supposed that 
the fallen Greeks were all Lacedaemonians and 
Thespians, though there were the helots also for 
them to see. Yet for all that they that crossed 
over were not deceived by what Xeraes had done 
with his own dead; for indeed the thing was 
laughable; of the Persians a thousand lay dead 
before their eyes, but the Greeks lay all together 
assembled in one place, to the number of four thou- 
sand, All that day they spent in secing the sight; 
on the next the shipmen returned to their fleet at 
Histiaea, and Xerxes’ army set forth on its march. 
26. There had come to them some few deserters, 
men of Arcadia, lacking a livelihood and desirous 
to find some service. Bringing these men into the 


king's presence, the Persians inquired of them what 
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᾿βλλήνων τί ποιέοιεν". εἷς δέ τις πρὸ πάντων ἦν 
ὁ εἰρωτῶν αὐτοὺς ταῦτα. of δέ σφι ἔλεγον ὡς 
Ολύμπια ἄγουσι καὶ θεωρέοιεν ἀγῶνα γυμνικὸν 
καὶ ἱππικόν. ὃ δὲ ἐπείρετο ὅ τι τὸ ἄεθλον εἴη" 
σφι κείμενον περὶ ὅτευ ἀγωνίζονται" of δ᾽ εἶπον 
τῆς ἐλαίης τὸν διδόμενον στέφανον. ἐνθαῦτα 
εἴπας γνώμην γενναιοτέτην Τιγρίνης ὁ ᾿Αρτα- 
βάνου δειλίην ὦφλε πρὸς βασιλέος. πυνθανό- 
μενος γὰρ τὸ ἄεθλον ἐὸν στέφανον ἀλλ᾽ οὐ 
χρήματα, οὔτε ἠνέσχετο σιγῶν εἶπέ τε ἐς πάντας 
τάδε. “Παπαῖ Μαρδόνιε, κοίους ἐπ᾽ ἄνδρας 
ἤγαγες μαχησομένους ἡμέας, οἱ οὐ περὶ χρημάτων 
τὸν ἀγῶνα ποιεῦνται ἀλλὰ περὶ ἀρετῆς. τούτῳ 
μὲν δὴ ταῦτα εἴρητο. : 
21. "Ev δὲ τῷ διὰ μέσον χρόνῳ, ἐπείτε τὸ ἐν 
Θερμοπύλῃσι τρῶμα ἐγεγόνεε, αὐτίκα Θεσσαλοὶ 
πέμπουσι κήρυκα ἐς Φωκέας, ἅτε σφι ἔχοντες 
αἰεὶ χόλον, ἀπὸ δὲ τοῦ ὑστάτου τρώματος καὶ 
τὸ κάρτα. ἐσβαλόντες γὰρ πανοτρατιῇ αὐτοί 
τε οἱ Θεσσαλοὶ καὶ οἱ σύμμαχοι αὐτῶν ἐς τοὺς 
Φωκέας, οὐ πολλοῖσι ἔτεσε πρότερον ταύτης τῆς 
βασιλέος στρατηλασίης, ἑσσώθησαν ὑπὸ τῶν 
Φωκέων καὶ περιέφθησαν τρηχέως. ἐπείτε γὰρ 
κατειλήθησαν ἐς τὸν Παρνησὸν οἱ Φωκέες ἔχοντες 
μάντιν Τελλίην τὸν Ἤλεϊον, ἐνθαῦτα ὁ Τελλίης 
οὗτος δοφίζεται αὐτοῖσι τοιόνδε. γυψώσας ἄνδρας 
ἑξακοσίους τῶν Φωκέων τοὺς ἀρίστους, αὐτούς τε 
τούτους καὶ τὰ ὅπλα αὐτῶν, νυκτὸς ἐπεθήκατο 
τοῖσι Θεσσαλοῖσι, προείπας αὐτοῖσι, τὸν ἂν μὴ 


1 On the hypothesis, usually received till lately, that the 
games took place at the first full moon after the summer 
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the Greeks were doing, there being one who put 
this question in the name of all. The Areadians 
telling them that the Greeks were keeping the 
Olympic? festival and viewing sports and horse- 
races, the Persian asked what was the prize offered, 
wherefor they contended ; and they told him of the 
crown of olive that was given to the victor. Then 
Tigranes son of Artabanus uttered a most noble 
saying (but the king deemed him a coward for it); 
when he heard that the prize was not money but a 
crown, he could not hold his peace, but cried, 
“Zounds, Mardonius, what manner of men are these 
that you have brought us to ight withal? ‘tis not for 
money they contend but for glory of achievement!” 
Such was Tigranes’ saying. 

27, In the meantime, immediately after the mis- 
fortune at Thermopylae, the Thessalians sent a 
herald to the Phocians, inasmuch as they bore an 
old grudge against them, and more than ever by 
reason of their latest disaster. For a few years 
before the king’s expedition the Thessalians and 
their allies had invaded Phocis with their whole 
army, but had been worsted and roughly handled 
by the Phocians. For the Phocians being beleaguered 
on Parnassus and having with them the diviner 
Tellias of Elis, Tellias devised a stratagem for them: 
Ne covered six hundred of the bravest Phocians with 
gypsum, themselves and their armour, and Ted them 
to attack the Thessalians by night, bidding them 


Folstice, we should have to adopt some theory such as 
Stein’s, that the conversation here recorded took place in 
late June, while Nerxes was οἵ Therma; for Therinopyhe 
was fought in fate August, But Macan says that the above 
hy pothesis about the date of the games 15 exploded. 
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λευκαυθίξζοντα ἴδωνται, τοῦτον κτείνειν, τούτους 
ὧν αἴ τε φυλακαὶ τῶν Θεσσαλῶν πρῶται ἰξοῦσαι 
ἐφοβήθησαν, δύξασαι ἄλλο: τι εἶναι τέρας, καὶ 
μετὰ τὰς φυλακὰς αὐτὴ ἡ στρατιὴ οὔτιον ὥστε 
τετρακισχιλίων κρατῆσαι reepov καὶ ἀαπίδον 
Daxéas, τῶν τὰς μὲν ἡμισέας ὡς “ABas ἀνέθεσαν 
τὰς δὲ ἐς Δελφοί" ἡ δὲ δεκάτη ἐγένετο τῶν 
χρημάτων ἐκ ταύτης" τῆς μάχης οἱ μεγάλοι 
ἀνδριάντες οἱ περὶ τὸν» τρίποδα συνεστεῶτες 
ἔμπροσθε τοῦ νηοῦ τοῦ ἐν Δελφοῖσι, καὶ ἕτεροι 
τοιοῦτοι ἐν ΓΛβησι ἀνακέαται. 

28, Tatra μέν νυν τὸν πεζὸν ἐργάσαντο τῶν 
Θεσσαλῶν οἱ Φωκέες πολιορκέοντας ἑωνυτούς' 
ἐσβαλοῦσαν δὲ ἐς τὴν χώρην τὴν ἵππον αὐτῶν 
ἐλυμήναντο ἀνηκέστως. ἐν γὰρ τῇ ἐσβολὴ ἣ 
ἐστὶ κατὰ Ὕἀμπολιν, ἐν ταύτῃ τάφρον μεγάλην 
ὀρύξαντες ἀμφορέας κενεοὺς ἐς αὐτὴν κατέθηκαν, 
χοῦν δὲ ἐπιφορήσαντες καὶ ὁμοιώσαντες τῷ ἄλλῳ 
χώρῳ ἐδέκοντο τοὺς Θεσσαλοὺς ἐσβάλλοντας. 
οἱ δὲ ὡς ἀναρπασόμενοι τοὺς Φωκέας φερόμενοι 
ἐσέπεσον ἐς τοὺς ἀμφορέας. ἐνθαῦτα οἱ ἵπποι 
τὰ σκέλεα διεφθάρησαν. 

29. Totror δή σφι ἀμφοτέρων ἔχοντες ἔγκοτον 
οἱ Θεσσαλοὶ πέμψαντες κήρυκα ἠγόρευον τάξε. 
‘OE Φωκέες, ἤδη τὶ μᾶλλον γνωσιμαχέετε μὴ 
εἶναι ὅμοιοι ἡμῖν. πρόσθε τε γὰρ ἐν τοῖσι" Ελλησι, 
ὅσον χρόνον ἐκεῖνα ἡμῖν ἥνδανε, πλέον αἰεί κοτε 
ὑμέων ἐφερόμεθα": νῦν τε παρὰ τῷ βαρβάρῳ το- 
σοῦτο δυνάμεθα ὥστε ἐπ᾽ ἡμῖν ἐστι τῆς γῆς ἐστε- 
ρῆσθαι καὶ πρὸς ἠνδραποξίσθαι ὑμέας. ἡμεῖς 
μέντοι τὸ πᾶν ἔχοντες οὐ μνησικακέομεν, aX 
ἡμῖν γενέσθω ἀντ' αὐτῶν πεντήκοντα τάλαντα 
28 
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slay whomwerer they should see not whitened. 
The Thesalhan sentinels were the first to sce these 
men and to flee for fear, supposing falsely that it 
Was something beyond nature, and next after the 
sentinels the whole anny fied likewise; insomuch 
that the Phocians made themselves masters of four 
thousand dead, and their shields, whereof they 
dedicated half at Abae and the rest at Delphi; a 
tithe of what they won in that fight went to the 
making of the great statues that stand round the 
tripod before the shrine at Delplu, and there are 
others like them dedicated at Abac. 

28. Thus had the beleaguered Phocians dealt with 
the Thessalian foot; and when the Thessalian horse- 
men rode into their country the Phocians did them 
mortal harm ; they dug a great pit in the pass near 
Hyampohs and put empty jars therein, covering 
which with earth, till all was like the rest of the 
fround, they awaited the onset of the Thessahans, 

hese rode on thinking to sweep the Phocians before 
them, and fell in among the jars; whereby their 
horses’ legs were broken. 

29. These two deeds had never been forgiven by 
the Thessalians; and now they sent a herald with 
this message: “ Men of Phocis, it is time now that 
you confess yourselves to be no match for us, 
We were ever formerly preferred hefore you by the 
Greeks, as long as we were on their aide; and now 
We are of such weight with the foreigner that it "es 
in our power to have you deprived of your lands, 
ay, and yourselves enslaved withal. Nevertheless, 
though all rests with ns, we bear youn ne ΠῚ will for 
the past; pay us fifty talents of nie for what yon 
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᾿ , ene A Loe : 
ἀργυρίον, καὶ ὑμῖν ὑποδεκόμεθα τὰ ἐπιόντα ἐπὶ 
τὴν χώρην ἀποτρέψειν." 

30. Tatra σφι ἐπαγγέλλοντο οἱ Θεσσαλοί, οἱ 
γὰρ Φωκέες μοῦνοι τῶ» ταύτῃ ἀνθρώπων οὐκ 
ἐμήδιζον, κατ' ἄλλο μὲν οὐδέν, ὡς ἐγὼ συμβαλ- 
λόμενος εὑρίσκω, κατὰ δὲ τὸ ἔχθος τὸ Θεσσαλῶν' 
εἰ δὲ Θεσσαλοὶ τὰ “Ἑλλήνων ηὗξον, ὡς ἐμοὶ δο- 
κέειν, ἐμήδιζον ἂν οἱ Φωκέες. ταῦτα ἐπαγγελ- 
λομένων Θεσσαλῶν, οὔτε δώσειν ἔφασαν χρήματα, 
παρέχειν τε σφίσι Θεσσαλοῖσι ὁμοίως μηδίζειν, 
εἰ ἄλλως βουλοίατο' ἀλλ᾽ οὐκ ἔσεσθαι ἑκόντες 
εἶναι προδόται τῆς ᾿λλάδος. 

31. ᾿Επειδὴ δὲ ἀνηνείχθησαν οὗτοι of λόγοι, 
οὕτω δὴ οἱ Θεσσαλοὶ κεχολωμένοι τοῖσι Φωκεῦσι 

᾿ ἐγένοντο ἡγεμόνες τῷ βαρβάρῳ τῆς ὁδοῦ. ἐκ μὲν 
δὴ τῆς Τρηχινίης ἐς τὴν Δωρίδα ἐσέβαλον" τῆς 
γὰρ Δωρίδος χώρης ποδεὼν στεινὸς ταύτῃ κατα- 
τείνει, ὡς τριήκοντα σταδίων μάλιστά κῃ εὗρος, 
κείμενος μεταξὺ τῆς τε Μηλίδος καὶ Φωκίδος 
χώρης, ἢ περ ἦν τὸ παλαιὸν Δρυοπίς" ἡ δὲ χώρη 
αὕτη ἐστὶ μητρόπολις Δωριέων τῶν ἐν ΠΕελο- 
ποννήσῳ,. ταύτην ὧν τὴν Δωρίδα γῆν οὐκ ἐσίναντο 
ἐσβαλόντες οἱ βάρβαροι" ἐμήδιζόν τε γὰρ καὶ οὐκ 
ἐδόκες Θεσσαλοῖσι. 

32, Ὥς δὲ ἐκ τῆς Δωρίδος ἐς τὴν Φωκίδα ἐσέ- 
βαλον, αὐτοὺς μὲν τσὺς Φωκέας οὐκ αἱρέουσι. 
of μὲν γὰρ τῶν Φωκέων ἐς τὰ ἄκρα τοῦ Ταρνησοῦ 
ἀνέβησαν. ἔστι δὲ καὶ ἐπιτηδέη δέξασθαι ὅμιλον 
τοῦ Παριησοῦ ἡ κορυφή, κατὰ Νέωνα πόλιν 
κειμένη ἐπ᾽ ἑωυτῆς" Τιθορέα οὔνομα αὐτῇ" ἐς τὴν 
δὴ ἀνηνείκαντο καὶ αὐτοὶ ἀνέβησαν. of δὲ πλεῦνες 
αὐτῶν ἐς τοὺς Οξόλας Λοκροὺς ἐξεκομίσσντο, ἐᾷ 
3. 
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did, and we promise to turn aside what threatens 
your land.” 

30. This was the Thessalians’ offer, The Phocians, 
and they alone of all that region, would not take the 
Persians’ part, and that for no other reason (if I 
argue aright) than their hatred of the Thessalians ; 
had the Thessalians aded the Greck side, then 
methinks: the Phocians would have stood for the 
Persians. They replied to the offer of the Thes- 
salians that they would give no money; that they 
could do like the Thessahans and take the Persian 
part, if for any cause they so wished, but they would 
not willingly betray the cause of Hellas. 

31. This answer being returned to them, thereat 
the Thessalians in their wrath against the Phociains 
began to guide the foreigner on his way. From the 
lands of Trachis they broke into Doris; for there is 
a narrow tongue of Dorian land stretching that way, 
about thirty furlongs wide, between the Malian 
territory and the Phocian, which in old time was 
Dryopian; this region is the motherland of the 
Dorians of the Peloponnese. Τὸ tins Dorian territory 
the foreigners did no harm at their invasion; for 
the people took the Persian part, and the Thessalians 
would not have them harmed. 

32. When they entered Phocis from Doris, the 
Phocians themselves they could not catch ; for some 
of the Phocians ascended to the heights of Parnassus; 
and the peak of Parnassus called Tithorea, which 
rises by itself near the town Neon, has room enough 
for a multitude of people; thither they carried up 
their goods and themselves ascended to it, but the 
most of them made their way out of the country to 
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1ΠΕΘΠΟΤΟΌΒ 
ἡλλιφισσαν oe τὴν ὑπὲρ τοῦ Kpianine πεδίον 
οἰκημέρην. i δὲ βιίρβαροι τὴν χρὶν πᾶσαν 
πέδραμον τὴν ᾿φιωκέδα! Θεσσαλοὶ ap οὕτω ἤτον 
τὸν στρατόν" ὀκύσα Re ἐπίσχον, πάντα ἐπ ἐῴλεγον 
καὶ ¢ ἄκειρον, καὶ ἐς τὰς πόλις ἐνμέντες πῦρ καὶ ἐς 
τὰ ipa. 

88. ΠΟρευύμενοι γὰρ ταύτῃ τ παρὰ τὸν Κηφισὸν 
ποταμὸν ἐδηίουν + πάντα, καὶ κατὰ μὲν ἕκαυσαν 
Δρυμὸν τ πόλι" κατὰ δὲ Χαράδραν καὶ “Epwyor 
Kat TeOpariov καὶ “Apdixatar καὶ Νέωνα καὶ 
Uedidas καὶ Ῥριτέας καὶ EXdreray καὶ Ὑάμπολιν 
καὶ Τ]αραποταμίους καὶ “ABas, ἔνθα ἣν ἱρὸν 
᾿Απόλλωνος πλούσιον, θησανροῖσί τε καὶ dva- 
θήμασι πολλοῖσι κατεσκευασμένοι» ἦν δὲ καὶ 
τότε καὶ νῦν ἔτι χρηστήριον a αὐτόθι. καὶ τοῦτο 
τὸ ἱρὸν συλήσαντες ἐνέπρησαν, καί τινας διώ- 
κοντες εἷλον τῶν «Φωκέων πρὸς τοῖσι ὄρεσι, καὶ 
γυναῖκας τινὰς διέφθειραν μιαγόμενοι ὑπὸ 
πλήθεος. 

34, Παραποταμίους δὲ παραμειβύμενοι οἱ βάρ- 
βαροι ἀπίκοντο ἐς Πανοπέας. ἐνθεῦτεν δὲ ἤδη 
διακρινομένη 4 στρατιὴ αὐτῶν ἐσχίξετο. τὸ μὲν 
πλεῖστον καὶ δυνατώτατον τοῦ στρατοῦ ἅμα 
αὐτῷ Ξέρξῃ πορευόμενον ἐπ᾽ ᾿Αθήνας ἐσέβαλε 
ἐς Borwrovs, ἐ ἐς γῆν τὴν ᾿Ορχομενίων. Βοιωτῶν 
δὲ πᾶν τὸ πλῆθος ἐμήδιξε, τὰς δὲ πόλις αὐτῶν 
ἄνδρες Μακεδόνες διατεταγμένοι ἔσωζον, ὑπὸ 
᾿Αλεξάνδρου, ἀποπεμφθέντες" ἔσωξον δὲ τῇδε, 
δῆλον βουλόμενοι ποιέειν ἘΞέρξῃ! ὅτε τὰ Μήδων 
Βοιωτοὶ φρονέοιεν. 

35, Οὗτοι μὲν δὴ τῶν βα βάρων ταύτῃ ἐτρά- 
“ποντο, ἄχλοι δὲ αὐτῶν ἡγεμόνας ἔχοντες ὁρμέατο 
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the Ozolian Locrians, where is the town of Amphissa 
above the Crisaecan plain. The foreigners overran 
the whole of Phocis, the Thessalians so guiding their 
army; and all that came within their power they 
burnt and wasted, setting fire to towns and temples. 
33, Marching this way down the river Cephisus 
they ravaged all before them, burning the towns of 
Drymus, Charadra, Erochus, Tethronium, Amphi- 
caea, Neon, Pediea, Tritea, Elatea, Hyampolis, 
Parapotamii, and Abae, where was a richly endowed 
temple of Apollo, provided with wealth of treasure 
and offerings; and there was then as now a place of 
divination there. This temple, too, they plundered 
and burnt; and they pursued and caught some of 
the Phocians near the mountains, and did certain 
women to death by the multitude of their violators. 
84. Passing Parapotamii the foreigners came to 
Panopea; and there their army parted asunder into 
two companies, The greater and stronger part of 
the host marched with Xerxes himself towards 
Athens and broke into the territory of Orchomenus 
in Boeotia. Now the whole people of Boeotia took 
the Persian part, and men of Macedonia sent by 
Alexander safeguarded their towns, each in his 
appointed place; the reason of the safeguarding 
being, that Xerxes might understand the Bocotians 
to be on the Persian side. 
35. So this part of the foreign army marched as 
aforesaid, and others set forth with guides for the 
33 
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ἐπὶ τὸ ἱρὸν τὸ ἐν Δελφοῖσι, ἐν δεξιῇ τὸν Παρνησὸν 
ἀπέργοντες. ὅσα δὲ καὶ οὗτοι ἐπέσχον τῆς 
Φωκίδος, πάντα ἐσιναμώρεον' καὶ γὰρ τῶν Tlavo- 
πέων τὴν πόλιν ἐνέπρησαν καὶ Δαυλίων καὶ 
Αἰολιδέων. ἐπορεύοντο δὲ ταύτῃ ἀποσχισθέντες 
τῆς ἄλλης στρατιῆς τῶνδε εἵνεκα, ὅκως συλήσαντες 
τὸ ἱρὸν τὸ ἐν Δελφοῖσι βασιλέι Ξέρξῃ ἀποδέξαιεν 
τὰ χρήματα. πάντα 8 ἠπίστατο τὰ ἐν τῷ tp? 
ὅσα λόγον ἣν ἄξια Ἐέρξης, ὡς ἐγὼ πυνθάνομαι, 
ἄμεινον ἢ πὰ ἂν τοῖσι οἰκίοισι ἔλιπε, TOAAOY 
αἰεὶ λεγόντων, καὶ μάλιστα τὰ ἹΚροίσου τοῦ 
᾿Αλυάττεω ἀναθήματα. 

36. Οἱ Δελφοὶ δὲ πυνθανομενοῖ, ταῦτα ἐς πᾶσαν 
ἀρρωδίην ἀπίκατο, ἐν δείματι δὲ μεγάλῳ Kate 
στεῶτες ἐμαντεύοντο περὶ τῶν ἱρῶν χρημάτων, 
εἴτε σφέα κατὰ γῆς κατορύξωσι εἴτε ἐκκομίσωσι 
ἐς ἄλλην χώρην. ὁ δὲ θεός σφεας οὐκ ἔα κινέειν 
φὰς αὐτὸς ἱκανὸς εἶναι τῶν ἑωυτοῦ προκατῆσθαι 
Δελφοὶ δὲ ταῦτα ἀκούσαντες σφέων αὐτῶν περ 
ἐφρόντιξον. πέκνα μέν νυν καὶ γυναῖκας πέρ 
ἐς τὴν ᾿Αχαιίην διέπεμψαν, αὐτῶν δὲ οἱ μὲ 
πλεῖστοι ἀνέβησαν ἐς τοῦ Παρνησοῦ τὰς κορυφῇ 
καὶ ἐς τὸ ἹΚωρύκιον ἄντρον ἀνηινείκαντο, ot δὲ ὁ 
“Apdicaay τὴν Λοκρίδα ὑπεξῆλθον. πάντες 
ὧν οἱ Δελφοὶ ἐξέλιπον τὴν πόλιν, πλὴν ἑξήκοντ 
ἀνδρῶν καὶ τοῦ προφήτεω. 

37, ᾿Επεὶ δὲ ἀγχοῦ ἦσαν οἱ βάρβαροι ἐπιόντ 
καὶ ἀπώρων τὸ ἱρύν, ἂν τούτῳ ὁ προφήτης, 7 
οὔνομα ἦν ᾽Ακήρατος, ὁρᾷ πρὸ τοῦ νηοῦ ὅπ) 
προκείμει α ἔσωθεν ἐκ τοῦ μεγάρον ἐξενηνειγμε 
ἱρά, τῶν οὐκ ὅσιον ἦν ἅπτεσθαι ἀνθρώπων οὐδε! 
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temple at Delphi, keeping Parnassus on their right. 
These, too, laid waste whatsoever part of Phocis 
they occupied, burning the towns of the Panopcans 
and Daulii and Acolidac. The purpose of their 
parting from the rest of the army and marching this 
way was, that they might plunder the temple at 
Delphi and lay its wealth before Xerxes; who (as 
I have been told) knew of all the most notable 
possessions in the temple better than of what he 
liad left in his own palace, and chiefly the offerings 
of Croesus son of Alyattes ; so many had ever spoken 
of them. 

36. When the Delphians learnt all this they were 
sore afraid ; and in their great fear they inquired of 
the oracle whether they should bury the sacred 
treasure in the ground or convey it away to another 
country. But the god bade them move nothing, 
saying that he was able to protect his own. On 
that hearing, the Delphians took thought for 
themselves. They sent their children and women 
oversea to Achaia; of the men, the most went up 
to the peaks of Parnassus and carried their goods 
into the Corycian cave,! and some escaped to Am- 
phissa in Locris; in brief, all the Delphians left the 
town save sixty men and the prophet. 

37, Now when the foreigners drew nigh in their 
coming and could see the temple, the prophet, whose 
name was Aceratus, saw certain sacred arms, that no 
man might touch without sacrilege, brought out of 
the chamber within and laid before the shrine. So 


1 In the heights above Delphi and some three hours 
distant from it, adjacent to Painassus. The cave is ‘*some 
200 feet long, 90 feet broad at the widest point, and 20 to 
40 feet high” (How and Wells). 
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did, and we promise to turn aside what threatens 
your land.” . 

80, This was the Thessalians’ offer, The Phocians, 
and they alone of all that region, would not take the 
Persians’ part, and that for no other reason (if I 
argue aright) than their hatred of the Thessalians ; 
had the Thessalians aided the Greek side, then 
methinks: the Phocians would have stood for the 
Persians. They replied to the offer of the Thes- 
salians that they would give no money; that they 
could do like the Thessalians and take the Persian 
part, if for any cause they so wished, but they would 
not willingly betray the cause of Hellas. 

31. This answer being returned to them, thereat 
the Thessalians in their wrath against the Phocia.s 
began to guide the foreigner on his way. From the 
lands of Trachis they broke into Doris; for there is 
a narrow tongue of Dorian land stretching that way, 
about thirty furlongs wide, between the Malian 
territory and the Phocian, which in old time was 
Dryopian; this region is the motherland of the 
Dorians of the Peloponnese. ‘To this Dorian territory 
the foreigners did no harm at their invasion; for 
the people took the Persian part, and the Thessalians 
would not have them harmed. 

32. When they entered Phocis from Doris, the 
Phocians themselves they could not catel; for some 
of the Phocians ascended to the heights of Parnassus; 
and the peak of Parnassus called Tithorea, which 
rises by itself near the town Neon, has room enough 
for a multitude of people; thither they carried up 
their goods and themselves ascended to it, but the 
roost of them made their way out of the country ta 
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᾿λμφιίσσαν πόλιν τὴν ὑπὲρ τοῦ Κρισαίον πεδίου 
οἰκημένην. οἱ δὲ βάρβαροι τὴν χώρην πᾶσαν 
ἐπέδραμον τὴν Φωκίδα" Θεσσαλοὶ γὰρ οὕτω ἦγον 
τὸν στρατόν' ὁκόσα δὲ ἐπέσχον, πάντα ἐπέφλεγον 
καὶ Exetpov, καὶ ἐς τὰς πόλις ἐνιέντες πῦρ καὶ ἐς 
τὰ ipa. 

33, ἸΠορευόμενοι γὰρ ταύτῃ παρὰ τὸν Κηφισὸν 
ποταμὸν ἐδηίουν πάντα, καὶ κατὰ μὲν ἔκαυσαν 
Δρυμὸν πόλιν κατὰ δὲ Χαράδραν καὶ “Epwyor 
καὶ Τεθρώνιον καὶ ᾿Αμφίκαιαν καὶ Νέωνα καὶ 
Ἰπεδιέας καὶ Ῥριτέας καὶ ᾿Ελάτειαν καὶ Ὑάμπολιν 
καὶ Παραποταμίους καὶ “ABas, ἔνθα ἣν ἱρὸν 
᾽᾿Απόχλωνος πλούσιον, θησαυροῖσί τε καὶ ἀνα- 
θήμασι πολλοῖσι κατεσκευασμένον" ἦν δὲ καὶ 
τότε καὶ νῦν ἔτι χρηστήριον αὐτόθι. καὶ τοῦτο 
τὸ ἱρὸν συλήσαντες ἐνέπρησαν. καί τινας διώ- 
κοντες εἷλον τῶν Φωκέων πρὸς τοῖσι ὄρεσε, καὶ 
γυναῖκας τινὰς διέφθειραν μισγόμενοι ὑπὸ 
πλήθεος. 

84, Ταραποταμίους δὲ παραμειβόμενοι οἱ βάρ- 
βαροι ἀπίκοντο ἐς Πανοπέας. ἐνθεῦτεν δὲ ἠδ᾽; 
διακρινομένη ἡ στρατεὴ αὐτῶν ἐσχίξετο. τὸ μὲν 
πλεῖστον καὶ δυνατώτατον τοῦ στρατοῦ ἅμα 

an TZ , tm? AS an 
αὐτῷ HépEn πορενόμενον én’ ᾿Αθήνας ἐσέβαλε 
ἐς Βοιωτούς, ἐς γῆν τὴν Ὀρχομενίων. Βοιωτῶν 
δὲ πᾶν τὸ πλῆθος ἐμήδιξε, τὰς δὲ πόλις αὐτῶν 
ἄνδρες Μακεδόνες διατεταγμένοι ἔσωξον, ὑπὸ 
᾿Αλεξάνδρου, ἀποπεμφθέντες" ἔσωξον δὲ τῇδε, 
δῆλον βονλόμενοι ποιέειν Ἐξέρξῃ ὅτε τὰ Μήδων 
Βοιωτοὶ φρονέοιεν. ; 

35. Οὗτοι μὲν δὴ τῶν βαρβάρων ταύτῃ ἐτρά- 
πουτο, ἄλλοι δὲ αὐτῶν ἡγεμόνας ἔχοντες ὁρμέατο 
32 
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the Ovolian Locrians, where is the town of Amphissa 
above the Crisacan plain, ‘The foreigners overran 
the whole of Phocis, the Thessalians so guiding their 
army; and all that came within their power they 
burnt and wasted, setting fire to towns and temples, 

33, Marching this way down the river Cephisus 
they ravaged all before them, burning the towns of 
Drymus, Charadra, Erochus, Tethronium, Amphi- 
caea, Neon, Pedieca, ‘Tntea, Elatea, Hyampolis, 
Parapotamii, and Abae, where was a richly endowed 
temple of Apollo, provided with wealth of treasure 
and offerings; and there was then as now a place of 
divination there, This temple, too, they plundered 
and burnt; and they pursued and caught some of 
the Phocians near the mountains, and did certain 
women to death by the multitude of their violators. 

34. Passing Parapotamii the foreigners came to 
Panopea; and there their army parted asunder into 
two companies. The greater and stronger part of 
the host marched with Xerxes himself towards 
Athens and broke into the territory of Orchomenus 
in Boeotia. Now the whole people of Boeotia took 
the Persian part, and men of Macedonia sent by 
Alexander safeguarded their towns, each in his 
appointed place; the reason of the safeguarding 
being, that Xerxes might understand the Boeotians 
to be on the Persian side. 

δῦ. So this part of the foreign army marched as 
aforesaid, and others set forth with guides for the 
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ἐπὶ τ τὸ ἱρὸν τὸ ἐν Αιλϑοῖσι, ¢ ἐν δεξιῇ ἢ τὰν ᾿Παρνησὸν 
ἀπέργοντες. ὅσα δε καὶ οὗτοι ἐπέσχον τῆς 
«Ῥωκίδος, πώντα ἐσιναμώρτον" καὶ γὰρ τῶν [Τανο- 
πέων τὴν τ τοῖν ἐν ἔπρησαν καὶ Δαυλίων καὶ 
Αἰολιδίων, πορεύοντο δὲ ταύτῃ ἀπσαχισθέρτες 
- iis, ays στρατιῆς τῶνξδεεΐνεκα, εὔκως οὐλησαντς 
τὸ ἱρὸν τ τὸ ἐν “ελφοῖσι βασιλέι 5 Ξέρξῃ ἐποδέξαιεν 
τὰ χρήματα. πάντα δ' ἠπίστατο wa ἐν τῷ ἱρῷ 
ὅσα λόγον ἣν ἄξια Ξέρξης, ὡς ἐγὼ σπτυν θάνομαι, 
ἄμεινον ἡ τὰ ἐν τοῖσι οἰκίοισι ἔλιπε, πολλῶν 
αἰεὶ λεγόντων, καὶ μάλιστα τὰ Κροίσου τοῦ 
᾿Λλλυάττεω ἀναθήματα. 

30. Οἱ Δελφοὶ δὲ πυνθανομενοι ταῦτα ἐς πᾶσαν 
ἀρρωδίην ἀπίκατο, ἐν δείματι δὲ μεγάλῳ κατε- 
στεῶτες ἐμαντ' εύοντο περὶ τῶν ἱρῶν χρημάτων, 
εἴτε σφέα κατὰ γῆς κατορύξωσι εἴτε ἑκκομίσωσι 
ἐς ἄχλην χώρην. ὁ δὲ θεός σφεας οὐκ ἕα κινέειν, 
φὰς αὐτὸς ἱκανὸς εἶναι τῶν ἑωυτοῦ πρσοκατῆσθαι. 
Δελφοὶ δὲ ταῦτα ἀκούσαντες σφέων αὐτῶν πέρι 
ἐφρόντιξον. τέκνα μέν νῦν καὶ “γυναῖκας πέρην 
ἐς τὴν ᾿Αχαιίην διέπεμψαν, αὐτῶν δὲ οἱ μὲν 
πλεῖστοι. ἀνέβησαν ἐ ἐς" τοῦ apr ησοῦ τὰς κορυφὰς 
καὶ ἐς τὸ Κωρύκιον ἄντρον ἀνηιείκαντο, οἵ δὲ ἐς 
ὑλμῴφισσαν τὴν Λοκρίδα ὑπεξῆλθον. πάντες δὲ 
ὧν οἱ Δελφοὶ ἐξέλιπον τὴν πόλιν, πλὴν ἑξήκοντα 
ἀνδρῶν καὶ τοῦ προφήτεω. 

81. ᾿Επεὶ δὲ a ἀγχοῦ ἦσαν οἱ βάρβαροι ἐπιόντες 
καὶ ἀπώρων. τὸ ἱρόν, ἐν τούτῳ ὁ προφήτης, τῷ 
οὔνομα ἣν ᾿Ακήρατος, ὁρᾷ πρὸ τοῦ νηοῦ ὅπλα 
προκείμενα ἔσωθεν ἐκ τοῦ μεγάρου ἐξενηνειγμένα 
ipd, τῶν οὐκ ὅσιον ἦν ἅπτεσθαι ἀνθρώπων οὐδενί. 
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temple at Delphi, keeping Parnassus on their right. 
These, too, Jaid waste whatsoever part of Phocis 
they occupied, burning the towns of the Panopeans 
and Daulii and Aeolidae. The purpose of their 
parting from the rest of the army and marching this 
way was, that they might plunder the temple at 
Delphi and Jay its wealth before Xerxes; who (as 
I have been told) knew of all the most notable 
possessions in the temple better than of what he 
had left in his own palace, and chiefly the offerings 
of Croesus son of Alyattes ; so many had ever spoken 
of them. 

36. When the Delphians learnt all this they were 
sore afraid ; and in their great fear they inquired of 
the oracle whether they should bury the sacred 
treasure in the ground or convey it away to another 
country. But the god bade them move nothing, 
saying that he was able to protect his own. On 
that hearing, the Delphians took thought for 
themselves. They sent their children and women 
oversea to Achaia; of the men, the most went up 
to the peaks of Parnassus and carried their goods 
into the Corycian cave,! and some escaped to Aim- 
phissa in Locris; in brief, all the Delphians left the 
town save sixty men and the prophet. 

37. Now when the foreigners drew nigh in their 
coming and could see the temple, the proplict, whose 
name was Aceratus, saw certain sacred arms, that no 
man might touch without sacrilege, brought out of 
the chamber within and laid before the shrine. So 


1 1ὴ the heights above Delphi and some three hours 
diatant from it, adjacent to Parnassus, The cave is ‘*some 
200 feet long, 90 fect broad at the widest point, and 20 to 
40 feet high ” (How and Wells). 
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a gs αὶ Be Shes 2 boas 
ὃ μὲν δὴ je Δελφῶν τοῖσι παρεοῦσε σημανέων τὸ 
πέρας" οἱ δὲ βάρβαροι ἐπειδὴ ἐγίνοντο ἐπειγόμενοι 
κατὰ τὸ ἱρὸν τῆς Upovains ᾿Αθηναίης, ἐπεγίνεταί 
σῴι τέρεα ἔτε μέζονα τοῦ πρὶν γενομένου τέρεος. 
θῶμα μὲν γὰρ καὶ τοῦτο κάρτα ἐστί, ὅπλα ἀρήτα 
αὐτόματα φανῆναι ἔξω προκείμενα τοῦ νηοῦ" τὰ 
δὲ δὴ ἐπὶ τούτῳ δεύτερα ἐπιγενόμενα καὶ διὰ 
πάντων φασμάτων ἄξια θωμάσαι μάλιστα. ἐπεὶ 
γὰρ δὴ ἧσαν ἐπιόντες οἱ βάρβαροι κατὰ τὸ ἱρὸν 
τῆς Upovains ᾿Αθηναίης, ἐν τούτῳ ἐκ μὲν τοῦ 
οὐρανοῦ κεραυνοὶ αὐτοῖσι ἐνέπιπτον, ἀπὸ δὲ τοῦ 
Παρνησοῦ ἀπορραγεῖσαι δύο κορυφαὶ ἐφέροντο 
πολλῷ πατάγῳ ἐς αὐτοὺς καὶ κατέβαλον συχνούς 
σφεων, ἐκ δὲ τοῦ ἱροῦ τῆς Προναίης βοή τε καὶ 
ἀλαλαγμὸς ἐγένετο. 

38. Συμμιγέντων δὲ τούτων πάντων, φόβος 
τοῖσε βαρβάροισε ἐνεπειττώκεε. μαθάντες δὲ οἱ 
Δελφοὶ φεύγοντας σφέας, ἐπικαταβάντες ἀπέ- 
κτειναν πλῆθός τι αὐτῶν. οἱ δὲ περιεόντες ἰθὺ 
Βοιωτῶν ἔφευγον. ἔλεγον δὲ οἱ ἀπονοστήσαντες 
οὗτοι τῶν βαρβάρων, ὡς ἐγὼ πυνθάνομαι, ὡς 
πρὸς τούτοισε καὶ ἄλλα ὥρων θεῖα" δύο yap 
ὁπλίτας μέζονας ἢ κατ᾽ ἀνθρώπων φύσιν ἔχοντας 
ἕπεσθαί σῴι κτείνοντας καὶ διώκοντας, 

89, Τούτους δὲ τοὺς δύο Δελφοὶ λέγουσι εἶναι 
ἐπιχωρίους Sipvas, Φύλακόν Te καὶ Αὐτόνοον, 
τῶν τὰ τεμένεα ἐστὶ περὶ τὸ ἱρόν, Φυλάκον μὲν 
παρ᾽ αὐτὴν τὴν ὁδὸν κατύπερθε τοῦ ἱροῦ τῆς 
Προναίης, Αὐτονόου δὲ πέλας τῆς Κασταλίης 
ὑπὸ τῇ Ὑαμπείῃ κσρυφῇ. οἱ δὲ πεαόντες ἀπὸ 
τοῦ Παρνησοῦ λίθοι ἔτε καὶ ἐς ἡμέας ἦσαν σάοι, 
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he went to tell the Delphians of this miracle; but 
when the foreigners came with all speed near to the 
temple of Athene Pronaca, they were visited hy 
miracles yet greater than the aforesaid. Marvellous 
indeed it is, that weapons of war should of their own 
motion appear lying outside before the shrine; but 
the visitation which followed upon that was more 
wondrous than aught else ever seen. For when the 
foreigners were near in their coming to the temple 
of Athene Pronaca, there were they smitten by 
thunderbolts from heaven, and two peaks brake off 
from Parnassus and came rushing among them with 
a mighty noise and overwhelmed many of them; 
and from the templé of Athene there was heard a 
shout and a cry of triumph. 

38. All this joining together struck panic into 
the foreigners; and the Delphians, perceiving that 
they fled, descended upon them and slew a great 
number, The survivors fled straight to Boeotia. 
Those of the foreigners who returned said (as I 
have been told) that they had seen other signs of 
heaven's working besides the aforesaid: two men- 
at-arms of stature greater than human (they said) 
had followed hard after them, slaying and pursuing. 

39. These two, say the Delphians, were the native 
heroes Phylacus and Autonous, whose precincts are 
near the temple, Phylacus’ by the road itself above 
the shrine of Athene Pronaea, and Autonous’ near 
the Castalian spring, under the Hyampean peak. 
The rocks that fell! from Parnassus were yet to be 


1“ Among the olives in the glen below” the remains 
of the temple of Athene Pronaea ‘‘are some large masscs 
of reddish-grey rock, which might be those said to have 
come hurtling from the chffs above” (How and Wells). 
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seen in my day, lying in the precinct of Athene 
Pronaca, whither their descent through the for- 
eigners’ ranks had hurled them. Such, then, was 
the manner of those men’s departure from the 
temple. 

40. The Greek ficct, after it had left Artemisinm 
came by the Athenians’ entreaty to land at Salamis ; 
the reason why the Athenians entreated them to put 
in there being, that they themselves might convey 
their children and women safe out of Attica, and 
moreover take counsel as to what they should do, 
For inasmuch as the present turn of affairs liad 
disappointed their judgment they were now to hold 
a council; they had thought to find the whole 
Peloponnesian force awaiting the foreigners’ attack 
in Bocotia, but now of that they found no whit, 
but learnt contrariwise that the Peloponnesins were 
fortifying the Isthmus, and letting all else go, as 
deeming the defence of the Peloponnese to be of 
greatest moment. Learning this, they therefore 
entreated the fleet to put in at Salamis. 

41, Sothe rest made sail thither, and the Athenians 
to their own country. Being there arrived they made 
a proclamation that every Athenian should save his 
children and servants as he best could. Thereat 
most of them sent their households to Treezen, and 
some to Aegina and Salamis. They made haste to 
convey all out of harm because they desired to be 
guided by the oracle, and for another reason, too, 
which was this: it is said by the Athenians that 
a great snake lives in their temple, to guard the 
acropolis; in proof whereof they do ever duly set 
out a honey-cake as a monthly offering for it; this 
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μελιτόισσα ev τῷ πρόσθς αἰεὶ χρόνον ἀναισιμου- 
μένη Tote: ἢ" ἄψαυστος, σημηνιίσης ξὲ ταῦτα 
τὴς ἱρείης, μᾶλλόν τὶ οἱ ᾿Αθηναῖοι καὶ προθὺυ- 
μότερον ἐξέλιπον τὴν πόλιν, ὡς καὶ τῆς θεοῦ 
ἀπολελοιπυίης τὴν ἀκρόπολιν», ὡς δέ σῴι πάντα 
ὑπεξέκειτο, ἔπλεον ἐς τὸ στρατόπεξον. 

45, πὲ & οἱ ἀπ᾿ ᾽᾿Αρτεμισίον ἐς Σαλαμῖνα 
κατέσχον τὰς νέας, συνέρρεε καὶ ὁ λοιπὸς πυρθα- 
voperos ὁ τῶν ᾿Ελλήνω» ναυτικὸς στρατὸς ἐκ 
Vpoitnvos: ἐς yap ώγωνα τὸν Τροιξηνίων λιμένα 
προείρητο συλλέγεσθαι. συνελέχθησαν τε δὴ 
πολλῷ πλεῦνες νέες ἡ ἐπ' 'Αρτεμισίῳ ἐναυμέχεον 
καὶ ἀπὸ πολίων πλεύνων. ναύαρχος μέν rev 
ἐπὴν ὡυτὸς ὃς wep ἐπ᾽ ᾿Αρτεμισίῳ, Εὐρυβιάδης 
ὁ Ἐὐρυκλείδεω ἀνὴρ Σπαρτιήτης, οὐ μέντοι γένεος 
τοῦ βασιληΐου ἐών" νξας δὲ πολλῷ πλείστας τε 
καὶ ἄριστα πλεούσας παρείχοντο ᾿Αθηναῖοι. 

48. ᾿Εστρατεύοντο δὲ οἵδε' ἐκ μὲν Πελοπον- 
νήσον Λακεδαιμόνιοι ἑκκαίδεκα νέας παρεχόμενοι, 
Κορίνθιοι δὲ τὸ αὐτὸ πλήρωμα παρεχόμενοι κα 
ἐπ᾽ ᾿Αρτεμισίῳ" Σικυώνιοι δὲ mealies παρεί- 
χοντο νέας, ᾿Επιδαύριοι δὲ δέκα, Τροιξήνιοι δὲ 
πέντε, “Eppiovées δὲ τρεῖς, ἐόντες οὗτοι πλὴν 
“Ἑρμιονέων Δωρικόν τε καὶ Μακεδιὸν ἔθνος, ἐξ 
᾿Ερινεοῦ τε καὶ ἸΠίνδον καὶ τῆς Δρυοπίδος ὕστατα 
ὁρμηθέντες. οἱ δὲ “Epptovdes εἰσὶ Δρύοπες, ὑπὸ 
"Ἡρακλέος τε καὶ Δίηλεέων ἐκ τῆς νῦν Δωρίδος 
καλεομένης χώρης ἐξαναστάντες. 

44, Οὗτοι μέν νυν Uerorovvyciov ἐστρατεύ- 
ovto, οἱ δὲ ἐκ τῆς ἔξω ἠπείρου, ᾿Αθηναῖοι μὲν 
πρὸς πάντας τοὺς ἄλλους παρεχόμενοι νέας ὀγδώ- 
κοντα καὶ ἑκατόν, μοῦνοι" ἐν Σαλαμῖνι γὰρ οὐ 
40 
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eake had ever before been consumed, but was now 
left untouched, When the priestess made that 
known, the Athenians were the readier to leave 
their city, deeming their goddess, too, to have de- 
serted the acropolis. When they had conveyed all 
away, they returned to the fleet. 

42. When the Greeks from Artemisium had put 
in at Salamis, the rest of their fleet also heard of it 
and gathered in from Troezen, the port of which, 
Pogon, had been named for their place of mustering , 
and the ships that mustered there were more by far 
than had fought at Artemisium, and came from more 
cities. Their admiral-in-chief was the same as at 
Artemisium, Eurybiades son of Euryclides, a Spar- 
tan, yet not of the royal blood; but it was the 
Athenians who furnished by far the most and the 
sea-worthiest ships. 

43. The Peloponnesians that were with the fleet 
were, firstly, the Lacedaemonians, with sixteen 
ships, and the Corinthians with the same number of 
ships as at Artemisium ; the Sicyonians furnished 
fifteen, the Epidaurians ten, the Troezenians five, 
the people of Hermione three; all these, except 
the people of Hermione, were of Dorian and Mace- 
donian stock, and had last come from Erineus and 
Pindus and the Dryopian region. The people of 
Hermione are Dryopians, driven by Heracles and 
the Malians from the country now called Doris. 

41. These were the Peloponnesians in the fleet. 
Of those that came from the mainland outside the 
Peloponnese, the Athenians furnished more ships 
than any of the rest, namely, a hundred and eighty, 
of thir own sending; for the Platacans did not 
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συνεναυμάχησαν Πλαταιέες ᾿Αθηναίοισι διὰ τοῖ- 
onde τι πρῆγμα! ἀπαλλασσομένων τῶν 'Πλλήνων 
ἀπὸ τοῦ ᾿Αρτεμισίου, ὡς ἐγίνοντο κατὰ Χαλκίδα, 

ἱ Πλαταιέες ἀποβάντες ἐς τὴν περαίην τῆς 
οιώτίης χώρης πρὸς ἐκκομιδὴν ἐτράποντο τῶν 
οἰκετέων. οὗτοι μέν voy τούτους σώξοντες ened 
φθησαν. ᾿Αθηναῖοι δὲ ἐπὶ μὲν Πελασγῶν ἐ ἐχόντων 
τὴν νῦν ‘Eddrd&a καλεομένην ἦσαν Πελασγοί, 
ὀνομαζόμενοι Kpavaol, ἐπὶ δὲ Κέκροπος βασιλέος 
ἐκλήθησαν ἹΚεκροπίδαι, ἐκδεξαμένου δὲ ᾿[ξρεχθέος 
τὴν ἀρχὴν ᾿Αθηναῖοι μετωνομάσθησαν, Ἴωνος δὲ 
τοῦ Ἐξούθον στρατάρχεω γενομένου ᾿Αθηναίοισι 
ἐκλήθησαν ἀπὸ τούτον Ἴωνες. 

45. Meyapées δὲ τὠυτὸ πλήρωμα παρεΐχοντο 
καὶ ἐπ᾽ ᾿Αρτεμισίῳ, ᾿Δμπρακιῶται δὲ ἑπτὰ νέας 
ἔχοντες ἐπεβοήθησαν, Λευκάδιοι δὲ τρεῖς, ἔθνος 
ἐόντες οὗτοι Δωρικὸν ἀπὸ Κορίνθον. 

40. Νησιωτέων δὲ Αἰγινῆται τριήκοντα “αρεί- 
χοντο. ἦσαν μέν ope καὶ ἄλλαι πεπληρωμέναι 
νέες, ἀλλὰ τῇσι μὲν τὴν ἑωυτῶν ἐφύλασαον, 
τριήκοντα δὲ τῇσι ἄριστα πλεούσῃσι ἐν Σαλαμῖνι 
ἐναυμάχησαν. Αἰγινῆται δὲ εἰσὲ Δωριέες ἀπὸ 
Ἐπιδαύρου" τῇ δὲ νήσῳ πρότερον οὔνομα ἦν 
Οἰνώνη. μετὰ δὲ Αἰγινήτας Χαλκιδέες τὰς ἐπ᾽ 
᾿Αρτεμισίῳ εἴκοσι παρεχόμενοι καὶ 'Ερετριέες τὰς 
ἑπτά" οὗτοι δὲ Ἴωνες εἰσί. μετὰ δὲ Κήιοι τὰς 
αὐτὰς παρεχόμενοι, ἔθνος ἐὸν ᾿Ιωνικὰν ἀπὸ 
᾿Αϑθηνέων. Νάξιοι δὲ παρείχοντο, τέσσερας, d ἀπο- 
πεμφθέντες μὲν ἐς τοὺς Μήδους ὑπὸ τῶν πολίη- 
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fight beside the Athenians at Salamis, whereof the 
reason was that when the Grechs sailed from Arte- 
misium, and had arrived off Chalcis, the Platacans 
landed on the opposite Bocotian shore and sct about 
conveying their households away. So they were 
left behind bringing these tosafety. The Athenians, 
while the Pelasgians ruled what is now called Hellas, 
were Pelasgians, bearing the name of Cranai?; in 
the time of their king Cecrops they came to be 
called Cecropidac, and when the kingship fell to 
Erechtheus they changed their name and became 
Athenians, but when Ion son of Xuthus was made 
leader of their armies they were called after him 
Tonians, 

45. The Megarians furnished the same complement 
as at Artemisium; the Ampraciots brought seven 
ships to the fleet, and the Leucadians (who are of 
Dorian stock from Corinth) brought three. 

46. Of the islanders, the Aeginetans furnished 
thirty. They had other ships, too, manned; but 
they used them to guard their own coasts, and 
fought at Salamis with the thirty that were most 
seaworthy. The Aeginetans are Dorians from Epi- 
daurus; their island was formerly called Oenone. 
After the Aeginetans came the Chalcidians with 
the twenty, and the Erctrians with the seven which 
had fought at Artemisium; they are Ionians; and 
next the Ceans, furnishing the same ships as before ; 
they are of Ionian stock, from Athens. The Naxians 
furnished four ships; they had been sent by their 
townsmen to the Persians, like the rest of the 


1That is, probably, ‘‘dwellets on the heights.” All 
re-Dorian inhabitanta of Hellas are ‘Pelasgian” to 
Herodotus. 
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" , ἘΠΕῚ B ἜΤ 
τέων κατά περ οἱ ἄλλοι νησιῶται, ἀλογήσαντες 
δὲ τῶν ἐντολέων ἀπίκατο ἐς τοὺς "“ἴάλληνας 
Δημοκρίτου σπεύσαντος, ἀνδρὸς τῶν ἀστῶν δοκί- 
pov καὶ τότε τριηραρχέοντος. Νάξιοι δὲ εἰσὶ 
Ἴωνες ἀπὸ ᾿Αθηνέων ἡψεγονότες. Στυρέες δὲ τὰς 
αὑτὰς παρείχοντο νέας τιίς περ ἐπ᾽ ᾿Δρτεμισίῳ, 
Κύθνιοι δὲ μίαν καὶ πεντηκόντερον, ἐόντες συναμ- 
φύτεροι οὗτοι Δρύοπες. καὶ Σερίφιοί τε καὶ 
Σίφνιοι καὶ Μήλιος ἐστρατεύοντο: οὗτοι γὰρ οὐκ 
ἔδοσαν μοῦνοι νησιωτέων τῷ βαρβάρῳ γῆν τε καὶ 
ὕδωρ. 

47, Οὗτοι μὲν ἅπαντες ἐντὸς οἰκημένοι Θεσ- 
πρωτῶν καὶ ᾿Αχέροντος ποταμοῦ ἐστρατεύοντο' 
Θεσπρωτοὶ γὰρ εἰσὶ ὁμουρέουτες ᾿Αμπρακιώτῃσι 
καὶ Λευκαδίοισι, of ἐξ ἐσχατέων χωρέων ἐστρα- 
τεύοντο. tay δὲ ἐκτὸς τούτων οἰκημένων Kpo- 
τωνιῆται μοῦνοι ἦσαν of ἐβοήθησαν τῇ “Ἑλλάδι 
κινδυνευούσῃ μιῇ νηΐ, τῆς ἦρχε ἀνὴρ τρὶς mY 
θιονίκης Φάνλλος: Κροτωνιῆται δὲ γένος εἰσὶ 
᾿Αχαιοί. 

48, Οἱ μέν νυν ἄλλοι τριήρεας παρεχόμενοι 
ἐστρατεύοντο, Μήλιοι δὲ καὶ Σίφνιοι καὶ Σερίφιοι 
πεντηκοντέρους: Μήλιοι μὲν γένος ἐόντες ἀπὸ 
Λακεδαίμονος δύο παρείχοντο, Σίφνιοι δὲ καὶ 
Σερίφιοι Ἴωνες ἐόντες an’ ᾿Αθηνέων μίαν ἑκάτεροι. 
ἀριθμὸς δὲ ἐγένετο ὃ πᾶς τῶν νεῶν, πάρεξ τῶν 
πεντηκοντέρων, τριηκόσιαι καὶ ἑβδομήκοντα καὶ 
ΌὌΚΤΩ. 

49, 'Ως δὲ ἐς τὴν Σαλαμῖνα συνῆλθον of στρα" 
τηγοὶ ἀπὸ τῶν εἰρημενέων πολίων, ἐβουλεύοντο, 
προθέντος EtpuBiddew γνώμην ἀποφαίνεσθαι τὸν 
βουλόμενον, ὅκον δοκέοι ἐπιτηδεότατον εἶναι ναῦ- 
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islanders; but they paid no heed to the command 
and joined themselves to the Grecks, being invited 
thereto by Democritus, a man of note in their town, 
who was then captain of a tnreme. The Naxians 
are lonians, of Athenian lineage. The Styrians 
furnished the same number as at Artemisium, and 
the Cythnians one trireme and a fifty-oared bark ; 
both these peoples are Dryopians. There were also 
in the flect men of Seriphos and Siphnos and Melos, 
these being the only islanders who had not given the 
foreigner earth and water. 

47, All these aforesaid came to the war from 
countries nearer than Thesprotia and the river 
Acheron ; for Thesprotia marches with the Am- 
praciots and Leucadians, who came from the lands 
farthest distant. ΟΥ̓ those that dwell farther off 
than these, the men of Croton alone came to aid 
Hellas in its peril, and they with one slip, whereof 
the captain was Phafilus, a victor in the Pythian 
games. ‘These Crotoniats are of Achaean blood. 

48. All these furnished triremes for the fleet save 
the Melians and Siphnians and Seriphians, who 
brought fifty-oared barks, the Melians (who are of 
Lacedaemonian stock) two, and the Siphnians and 
Seriphians (who are Ionians of Athenian lineage) 
one each, The whole number of the ships, besides 
the fifty-oared barks, was three hundred and seventy 
eight. 

ἴοι When the leaders from the cities aforenamed 
met at Salamis, they held a council; Eurybiades laid 
the matter before them, bidding whosoever would, 
to declare what waters in his judgment were fittest 
for a sea-fight, among all places whereof the Greeks 
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μαχίην ποιέεσθαι τῶν αὐτοὶ χωρέων ἐγκρατέες 
εἰσί» ἡ γὰρ ᾿Αττικὴ ἀπεῖτο ἤδη, τῶν δὲ λοιπέων 
πέρε προετίθεε. αἱ γνῶμαι δὲ τῶν λεγόντων αἱ 
πλεῖσται συνεξέπιπτον πρὸς τὸν ᾿Ισθμὸν πλώ- 
cavras ναυμαχέειν πρὸ τῆς Πελοποννήσον, ἐπι- 
λέγοντες τὸν λόγον τόνδε, ὡς εἰ νικηθέωσι τῇ 
ναυμαχίῃ, ἐν Σαλαμῖνι μὲν ἐόντες πολιορκήσονται 
ἐν νήσῳ, ἵνα age τιμωρίη οὐδεμία ἐπιφανήσεται 
πρὸς δὲ τῷ Ἰσθμῷ ἐς τοὺς ἑωυτῶν ἐξοίσονται. 

50. Ταῦτα τῶν ἀπὸ Πελοποννήσου στρατηγῶ 
ἐπιλεγομένων, ἐληλύθεε ἀνὴρ ᾿Αθηναῖος ἀγγέλλω 
ἥκειν τὸν βάρβαρον ἐς τὴν ᾿Αττικὴν καὶ πᾶσα 
αὐτὴν πυρπολέεσθαι. ὁ γὰρ διὰ Βοιωτῶν τραπὶ 
μενος στρατὸς ἅμα Ἐέρξη, ἐμπρήσας (Θεαπιέυ 
τὴν πόλιν, αὐτῶν ἐκλελοιπότων ἐς Πελοπόννησε 
καὶ τὴν Τίλαταιέων ἀσαύτως, ἧκέ τε ἐς τ 
᾿Αϑήνας καὶ πάντα ἐκεῖνα ἐδηίον. ἐνέπρησε 
Θέσπειάν τε καὶ Πλάταιαν πυθόμενος Θηβαΐ 
ὅτι οὐκ ἐμήδιζον. 

Bl. ᾿Απὸ δὲ τῆς διαβάσιος τοῦ “ AX Ἰσπόντ 
ἔνθεν πορεύεσθαι ἤρξαντο οἱ βάρβαροι, ἕνα αὖ: 
διατρίψαντες μῆνα ἐν τῷ διέβαινον ἐς ' 
Εὐρώπην, ἐν τρισὶ ἑτέροισι μησὶ ἐγένοντο 
τῇ ᾿Αττικῇ, Καλλιάδεω ἄρχοντος ᾿Αθηναΐο 
καὶ αἱρέουσι ἔρημον τὸ ἄστυ, καί τινας ὁλίη 
εὑρίσκουσι τῶν ᾿Αθηναίων ἐν τῷ ἱρῷ ἐόντας, 
ταμίας τε τοῦ ἱροῦ καὶ πένητας ἀνθρώπους, οἵ 
φραξάμενοι τὴν ἀκρόπσλιν θύρῃσί τε καὶ ξύλοισι 
ἡμύνοντο τοὺς ἐπιόντας, ἅμα μὲν ὑπ᾽ ἀσθενείηι 
βίον οὐκ ἐκχωρήσαντες ἐς Ξαλαμῖνα, πρὸς - δὶ 
αὐτοὶ δοκέοντες ἐξευρηκέναε τὸ μαντήιον τὸ ᾽ 
Πυθίη σφε ἔχρησε, τὰ ξύλινον τεῖχος ἀνάλωτο 
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were masters; of Attica they had no more hope; it 
was among other places that he bade thei judge. 
Then the opinion of most of the speakers tended to 
the same conclusion, that they should sail to the 
Isthmus and do battle by sea for the safety of the 
Peloponnese, the reason which they alleged being 
this, that if they were defeated in the fight at 
Salamis they would be beleaguered in an island, 
where no help could come to them; but off the 
Isthmus they could win to their own coasts. 

60. While the Peloponnesian captains held this 
argument, there came a man of Athens, bringing 
news that the foreigner was arrived in Attica, and 
was wasting it all with fire. For the army which 
followed Xerxes through Boeotia had burnt the 
town of the Thespians (who had themselves left 
it and gone tothe Peloponnese) and Plataea likewise, 
and was arrived at Athens, laying waste all the 
country round. They burnt Thespia and Plataea 
because they learnt from the Thebans that those 
towns had not taken the Persian part. 

51. Now after the crossing of the Hellespont 
whence they began their march, the foreigners had 
spent one month in their passage into Europe, 
and in three more months they arrived in Attica, 
Calliades being then archon at Athens, There they 
took the city, then left desolate; but they found in 
the temple some few Athenians, temple-stewards 
and needy men, who defended themselves against 
the assault by fencing the acropolis with doors and 
logs; these had not withdrawn to Salamis, partly 
by reason of poverty, and also because they supposed 
themselves to have found out the meaning of the 
Delphic oracle that the wooden wall should be 
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ἔσεσθαι" αὐτὸ δὴ τοῦτο εἶναι τὸ κρησφύγετον 
κατὰ τὸ μαντήιον καὶ οὐ τὰς νέας, 

52. OF δὲ Πέρσαι ἱζόμενοι ἐπὶ τὸν καταντίον 
τῆς ἀκροπόλιος ὄχθον, τὸν ᾿Αθηναῖοι καλέουσι 
"Apreav πάγον," ἐπολιόρκεον. τρόπον τοιόνδε" ὅκως 
στυπτ εἴον περὶ τοὺς ὀιστοὺς περιθέντες & ἅψειαν, 
ἐτόξευον ἐς τὸ φράγμα. « ἐνθαῦτα ᾿Αθηναίων οἱ 
πολιορκεόμενοι, ὅμως ἠμύνοντο, καΐπερ ἐς τὸ 
ἔσχατον κακοῦ ἀπιγμένοι καὶ τοῦ φράγματος 
προδεδωκύτος" οὐδὲ λόγους τῶν Πεισιστρατιδέων 
προσφερύντων περὶ ὁμολο γίης ἐνεδέκοντο, ἀμυνό- 
μενοι δὲ ἄλλα Te ἀντεμηχανῶντο καὶ δὴ καὶ 
προσιόντων. τῶν βαρβάρων πρὸς τὰς πύλας ὅλοι- 
τρόχαυς ἀπίσαν, ὥστε Ξέρξην ἐπὶ χρόναν συχνὸν 
ἀπορίῃσι ἐνέχεσθαι οὐ δυνάμενον αφέας ἑλεῖν. 

53, Χρόνῳ δ᾽ ἐκ τῶν ἀπόρων ἐφάνη δή τις 
ἔξοδος τοῖσι βαρβάροισι" ἔδεε γὰρ κατὰ τὸ θεο- 
πρόπιον πᾶσαν τὴν ᾿Αττικὴν τὴν ἐν τῇ ye τείρῳ 
γενέσθαι ὑπὸ Πέρσῃσι. ἔμπρασθς͵ ὧν πρὸ τῆς 
ἀκροπόλιος, ὄπισθε δὲ τῶν πυλέων καὶ τῆς 
ἀνόδου, τῇ δὴ οὔτ. € τὸς ἐφύλασσε οὔτ᾽ ἂν ἤλπισε 
μή κοτέ τις κατὰ ταῦτα ἀναβαίη ἀνθρώπων, 
ταύτῃ ἀνέβησαν τινὲς κατὰ τὸ ἱρὸν τῆς Κέκροπος 
θυγατρὸς ᾿Αγλαύρου, καΐτοι wep ἀποκρήμνου 
ἐόντος τοῦ χώρον. ὡς δὲ εἶδον αὐτοὺς ἀναβε- 
βηκότας οἱ ᾿Αθηναῖοι ἐπὶ τὴν ἀκρόπολιν, οἱ μὲν 
ἐρρίπτεον ἑωυτοὺς κατὰ τοῦ , τείχεος κάτω καὶ 
διεφθείροντο, at δὲ ἐς τὸ μέγαρον κατέφευγον. 
τῶν δὲ Περσέων οἱ ἀναβεβηκότες πρῶτον μὲν 
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impregnable, and believed that this, and not the 
ships, was the refuge signified by the prophecy.} 

52. The Persians sat down on the hill over against 
the acropolis, which is called by the Athenians the 
Hill of Ares, and besieged them by shooting arrows 
wrapped in lighted tow at the barricade. There 
the Athenians defended themselves against their 
besiegers, albeit they were in extremity and their 
barricade had failed them; nor would they listen 
to the terms of surrender proposed to them by the 
Pisistratids, but defended themselves by counter- 
devices, chiefly by rolling great stones down on the 
foreigners when they assaulted the gates ; msomuch 
that for a long while Xerxes could not take the 
place, and knew not what to do. 

53. Butat the last in their quandary the foreigners 
found an entrance; for the oracle must needs be 
fulfilled, and all the mainland of Attica be made 
subject to the Persians. In front of the acropolis, 
and belund the gates and the ascent thereto, there 
was a place where none was on guard and none 
would have thought that any man would ascend 
that way, here certain men mounted near the shrine 
of Cecrops’ daughter Aglaurus, though the way led 
up a sheer cliff?) When the Athenians saw that 
they had ascended to the acropolis, some of them 
east themselves down from the wall and so perished, 
and others fled into the inner chamber, Those 
Persians who had come up first betook themselves 

2 Hadt.’s description (say How and Wells) 1s accurate and 
obsious. The ascent was probably made by a steep cleft 
running under or within the N, wall of the Acropolis; the 
Western entrance of this cleft is ‘in front,’ facing the esme 


Way as the main entrance of the Acropohie. μέγαρον here = 
ἱρόν 
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ἐτράποντα πρὸς τὰς πύλας, ταύτας δὲ ἀνοίξαντες 
τοὺς ἱκέτας ἐφόνενον" ἐπεὶ δέ ade πάντες κατέ: 
στρωντο, τὸ ἱρὺν συλήσαντες ἐνέπρησαν πᾶσαν 
τὴν ἀκρόπολιυ. ᾿ 

δ4. Σχὼν δὲ παντελέως τὰς ᾿Αθήνας Ξέρξη; 
ἀπέπεμψε ἐς Σοῦσα ἄγγελον ἱππέα ᾿Λρταβάνῳ 
ἀγγελέοντα τὴν παρεοῦσά» σφι εὐπρηξίην. ἀπὸ 
δὲ τῆς πέμψιος τοῦ κήρυκος δευτέρῃ ἡμέρῃ 
συγκαλέσας ᾿Αθηναίων τοὺς φυγάδας, ἑωυτῷ δὲ 
ἑπομένους, ἐκέλενε τρόπῳ τῷ σφετέρῳ θῦσαι τὰ 
ἱρὰ ἀναβάντας ἐς τὴν ἀκρόπολιν, εἴτε δὴ ὧν ὄψιν 
τινὰ ἰδὼν ἐνυπνίου ἐνετέλλετο ταῦτα, εἴτε καὶ 
ἐνθύμιόν οἱ ἐγένετο ἐμπρήσαντι τὸ ἱρόν. οἱ δὲ 
φυγάδες τῶν ᾿Αθηναίων ἐποίησαν τὰ ἐντεταλμένα, 

BB. Tod δὲ εἵνεκεν τούτων ἐπεμνήσθην, φράσω. 
ἔστι ἐν τῇ ἀκροπόλι ταύτῃ '"Βρεχθέος τοῦ Tre 
νέος Aeyoudvou εἶναι νηός, ἐν τῷ ἐλαίη τε καὶ 
θάλασσα ἕνι, τὰ λόγος παρὰ ᾿Αϑηναίων Πσσει- 
δέωνά τε καὶ ᾿Αθηναίην ἐρίσαντας περὶ τῆς χώρηϊ 
μαρτύρια θέσθαι. ταύτην ὧν τὴν ἐλαίην ἅμα τῷ 
ἄλλῳ ἱρῷ κατέλαβε ἐμπρησθῆναι ὑπὸ τῶν βαρ- 
βάρων.: δευτέρῃ δὲ ἡμέρῃ ἀπὸ τῆς ἐμπρήσιος 
᾿Αθηναίων οἱ θύειν ὑπὸ βασιλέος κελευόμενοι 
ὡς ἀνέβησαν ἐς τὸ ἱρόν, ὥρων βλαστὸν ἐκ ποῦ 
στελέχεος ὅσον τε πηχυαῖον ἀναδεδραμηκότα. 
οὗτοι μέν νυν ταῦτα ἔφρασαν. 

56. Οἱ δὲ ἐν Σαλαμῖνι "Edanves, ὥς σφι ἐξηγ" 
γέλθη ὡς ἔσχε τὰ περὶ τὴν ᾿Αθηναίων ἀκρόπολιν, 
ἐς τοσοῦτον θόρυβον ἀπίκοντο ὡς ἔνιοι τῶν στρα“ 
τηγῶν οὐδὲ κυρωθῆναι ἔμενον τὸ προκείμενον 
πρῆγμα, ἀλλ᾽ ἔς τε τὰς νέας ἐσέπιπτον καὶ ἱστία 
ἀείροντο ὡς ἀποθευσόμενοι" τοῖσί τε ὑπολειπο- 
5Ξ0 
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to the gxtes, which they opened, and slew the 
suppliants; and when they had laid all the Athe- 
nians low, they plundered the temple and burnt the 
whole of the acropolis. 

54. Being now wholly master of Athens, Xerxes 
sent a horseman to Susa to announce his present 
success to Artabanus. On the next day after the 
messenger was sent he called together the Athenian 
exiles who followed in his train, and bade them go 
np to the acropolis and offer sacrifice after their 
manner, whether it was some vision seen of him 
in sleep that led him to give this charge, or that 
he repented of his burning of the temple. The 
Athenian exiles did as they were bidden. 

55. I will now show wherefore I make mention of 
this : on that acropolis there is a shrine of Erech- 
theus the Earthborn (as he is called), wherein is an 
olive tree, and a salt-pool, which (as the Athenians 
say) were set there by Poseidon and Athene as 
tokens of their contention for the land.1_ Now it 
was so, that the olive tree was burnt with the 
temple by the foreigners; but on the day after its 
burning, when the Athenians bidden by the king 
to sacrifice went up to the temple, they saw a shoot 
of about a cubit’s length sprung from the trunk ; 
which thing they reported. 

56. When it was told to the Greeks at Salamis 
what had befallen the Athenian acropolis, they were 
so panic-struck that some of their captains would not 
wait till the matter whereon they debated should be 
resolved, but threw themselves aboard their ships 
and hoisted their sails for flight. Those that were 


' Athene created the olive, Poseidon the salt pool ; Cecrops 
adjudged the land to Athene, 
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μένοισι αὐτῶν ἐκυρώθη πρὸ τοῦ ᾿Ισθμοῦ ναυμα- 
χέειν, νύξ τὲ ἐγίνετο καὶ of διαλυθέντες ἐκ τοῦ 
συνεδρίον ἐσέβαινον ὃς τὰς νέας. ᾿ 

57. ᾿Ιδυθαῦτα δὴ Θεμιστοκλέα ἀπικόμενον ἐπὶ 
τὴν νέα εἴρετο Mrnaidsdos ἀνὴρ ᾿Αθηναῖος ὃ τι 
ode εἴη βεβουλευμένον. πυϑόμενος δὲ πρὸς 
αὐτοῦ ὡς εἴη δεδογμένον» ἀνάγειν τὰς νέας πρὸς 
τὸν ᾿Ισθμὸν καὶ πρὸ τῆς Ἰἱελοποννήσον vay 
μαχέειν, etre “Οὔτ᾽ dpa, ἦν dracipwot τὰς νέας 
ἀπὸ Σαλαμῖνος, περὶ οὐδεμιῆς ἔτι πατρίδος vav- 
μα oes κατὰ γὰρ πόλις ἕκαστοι τρέψονται, 
καὶ οὔτε σφέας Εὺρυθιάδης κατέχειν δυνήσεται 
οὔτε τις ἀνθρώπων ἄλλος ὥστε μὴ οὐ διασκε- 
δασθῆναι τὴν στρατιήν: ἀπολέεταί τε ἡ ᾿Ἑλλὰς 
ἀβουλίῃσι. ἀλλ᾽ εἴ τις ἐστὶ μηχανή, ἴθι καὶ 
πειρῶ διαχέαι τὰ βεβονλευμένα, ἣν κως δύνη 
ἀναγνῶσας ᾿ὐρυβιάδην μεταβουλεύσασθαι ὥστε 
αὐτοῦ μένειν." 

58. Kdpra τε τῷ Θεμιστοκλέι ἤρεσε ἡ ὑπο- 
θήκη, καὶ οὐδὲν πρὸς ταῦτα ἀμειψάμενος ἤιε ἐπὶ 
τὴν νέα τὴν Ἐὐρυβιάδεω, ἀπικόμενος δὲ ἔφη 
ἐθέλειν οἱ κοινόν τι πρῆγμα συμμῖξαι" ὃ δ᾽ αὐτὸν 
ἐς τὴν νέα ἐκέλευε ἐσβάντα λέγειν, εἴ τι θέλει. 
ἐνθαῦτα ὁ Θεμιστοκλέης παριζόμενός οἱ καταλέγει 
ἐκεῖνά τε πάντα τὰ ἤκουσε Δίνησιφίλου, ἑωυτοῦ 
ποιεύμενος, καὶ ἄλλα πολλὰ προστιθείς, ἐς ὃ 
ἀνέγνωσε χρηΐξων ἔκ τε τῆς νεὸς ἐκβῆναι συλλέξαι 
τέ τοὺς στρατηγοὺς ἐς τὸ συνέδριον. : 

59. Ὡς δὲ dpa συνελέχθησαν, πρὶν ἡ τὸν 
Εὐρυβιάδην προθεῖναι τὸν λόγον τῶν εἵνεκα 
συνήγαγε τοὺς στρατηγούς, πολλὸς ἣν ὁ Θεμι- 
στοκλέης ἐν τοῖσι λόγοισι ofa κάρτα δεόμενος" 
52 
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left behind resolved that the fleet should fight to 
guard the Isthmus; and at nightfall they broke up 
from the assembly and embarked. 

67. Themistocles then being returned to his ship, 
Mnesiphilus, an Athenian, asked him what was the 
issue of their counsels. Learning from him that their 
plan was to sail to the Isthmus and fight in defence 
of the Peloponnese, “Then,” said Mnesiphilus, « if 
they put out to sea from Salamis, your ships will 
have no country left wherefor to fight; for every- 
one will betake himself to his own city, and neither 
Eurybiades, nor any other man, will be able to 
hold them, but the armament will be scattered 
abroad ; and Fellas will perish by unwisdom. Nay, 
if there be any means thereto, go now and strive to 
undo this plan, if haply you may be able to persuade 
Haryuindes to change his purpose and so abide 
here.” : 

58. This advice pleased Themistocles well ; making 
no answer to Mnesiphilus, he went to Eurybiades’ 
ship, and said that he would confer with him on a 
matter of their common interest, Eurybiades bid- 
ding him come aboard and say what he would, 
Themistocles sat by him and told him all that he 
had heard from Mnesiphilus, as it were of his own 
devising, and added much thereto, till he prevailed 
with the Spartan by entreaty to come out of his 
ship and assemble the admirals in their place of 
meeting. 

69. They being assembled (so it is said), before 
Eurybiades had laid before them the matter wherefor 
the generals were brought together, Themistocles 
spoke long and vehemently in the earnestness of his 
entreaty ; and while he yet spoke, Adimantus son 


53 


REERSELL STE ASAE 


λέγοντος δὲ αὐτοῦ, ὁ Κορίνθιος στρατηγὸς ᾿Λδεί- 
μᾶντος ὁ ᾿Ὠκύτου εἶπε “Ὦ Θεμιστόκλεες, ἐν τοῖσι 
ἀγῶσι οἱ προεξανιστίμενοι ῥαπίζονται." ὃ δὲ 
ἀπολνυόμενος ἔφη “Οἱ δέ γε ἐγκαταλειπόμενοι ov 
στεφανοῦνται." te 

60. Τότε μὲν ἠπίως πρὸς τὸν Ἰζορίνθιοαν ἀμεί- 

ατο, πρὸς δὲ τὸν Εὐρυβιάδην ἔλεγε ἐκείνων μὲν 
ἔτι οὐδὲν τῶν πρότερον λεχθέντων, ὡς ἐπεὰν 
ἀπαείρωσι ἀπὸ Σαλαμῖνος διαδρήσονται' | wa 
ρεόντων γὰρ τῶν συμμάχων οὐκ ἔφερέ οἱ κόσμον 
οὐδένα κατηγορέειν: ὃ δὲ ἄλλου λόγον εἴχετο, 
λέγων τάδε. "᾿Εν σοὶ νῦν ἐστὶ σῶσαι τὴν Ελλάδα, 
ἣν ἐμοὶ πείθῃ ναυμαχίην αὐτοῦ μένων ποιξεσθαι, 
μηδὲ πειθόμενος τούτων τοῖσι λόγοισε ἀναζεύξῃς 
πρὸς τὸν ᾿Ισθμὸν τὰς νέας. ἀντίθες γὰρ ἑκάτερον 
ἀκούσας. πρὸς μὲν τῷ ᾿Ισϑμῷ συμβάλλων ἐν 
πελάγεϊ ἀναπεπταμένῳ νανμαχήσεις, ἐς τὸ ἥκιστα 
ἡμῖν σύμφορον ἐστὶ νέας ἔχουσι βαρυτέρας καὶ 
ἀριθμὸν ἐλάσσονας" τοῦτο δὲ ἀπσλέεις Σαλαμῖνα 
τε καὶ Μέγαρα καὶ Αἴγιναν, ἢν περ καὶ τὰ ἄλλα 
εὐτυχήσωμεν. ἅμα δὲ τῷ ναυτικῷ αὐτῶν ἔψεται 
καὶ ὁ πεξὸς στρατός, καὶ οὕτω σφέας αὐτὸς ἄξεις 
ἐπὶ τὴν Πελοπόννησον, κινδυνεύσεις τε ἁπάσῃ Τῇ 
'Ἑλλάδι, ἣν δὲ τὰ ἐγὼ λέγω ποιήσῃς, τοσάδε ἐν 
αὐτοῖσι χρηστὰ εὑρήσεις" πρῶτα μὲν ἐν στεινῷ 
συμβάλλοντες νηυσὶ ὀλέγῃσε πρὸς πολλάς, ἣν TH 
οἰκότα ἐκ τοῦ πολέμου ἐκβαίνῃ, πολλὸν κρατὴ" 
σομεν" τὸ γὰρ ἐν στεινῷ ναυμαχέειν πρὸς ἡμέων 
ἐστι, ἐν εὐρυχωριῃ δὲ προς ἐκείνω». αὖτις ὁἐ 
Σαλαμὶς περιγίνεται, ἐς τὴν ἡμῖν ὑπέκκειται 
τέκνα τε καὶ γυναῖκες. καὶ μὲν καὶ τόδε ἐν 
αὐτοῖσε ἔνεστι, τοῦ καὶ περιέχεσθε μάλιστα" 
[ 
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of Ocytus, the Corinthian admiral, «id, “At the 
games, Themistocles, they that come forward before 
their time are beaten with rods.” “Ay,” said 
Themistocles, justifying himself, “but they that 
wait too long win no crown.” 

60. Thus for the nonce he made the Corinthian 
asoft answer; then turning to Eurybiades, he said 
now nonght of what he had said before, how that 
if they set sail from Salamis they would scatter and 
flee; for it would have iH become him to bring 
railing accusations against the allies in their 
presence ; he trusted to another plea instead. «It 
lies in your hand,” said he, “to save Hellas, if you 
will be guided by me and fight here at sea, and not 
be won by the words of these others to remove your 
ships over to the Isthmus. Hear me now, and judge 
between two plans. If you engage off the Isthmus 
you will fight in open waters, where it is least for 
our advantage, our ships being the heavier and the 
fewer in number; and moreover you will lose 
Salamis and Megara and Aegina, even if victory 
attend us otherwise ; and their land army will follow 
with their flect, and so you will lead them to the 
Peloponnese, and imperil all Hellas. But if you do 
as I counsel you, you will thereby profit as I shall 
show: firstly, by engaging their many ships with 
our few in narrow seas, we shall win a great victory, 
if the war have its rightful issue; for it is for our 
advantage to fight in a strait as it is theirs to have 
wide sea-room. Secondly, we save Salamis, whither 
we have conveyed away our children and our women. 
Moreover, there is this, too, in my plan, and it is 
your chiefest desire: you will be defending the 
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ὁμοίως αὐτοῦ τε μένων περοναυμαχήσεις Hedo- 
ποννήσου καὶ πρὸς τῷ ᾿Ισθμῷ, οὐδὲ σφέας, εἶ 
περ εὖ Φρονέεις, gas ἐπὶ Ἐν 1ϊΠελοπόρνησοι, 
ἦν δέ ye καὶ τὰ ὲ γὼ ἐλπίζω, “ένηται καὶ νικήσωμεν 
τῇσι νηυσί, οὔτε ὑμῖν ἐς τὸν ᾿Ισϑμὸν τ παρέσονται 
οἱ βάρβαροι οὗτε προβήσονται ἑκαστέρω sis 
"Αυτικῆς, ἀπίασί τε οὐδενὶ κόσμι», λιεγώροιαί, τε 
κερδανέομεν περικοῦσι καὶ Αἰγίνῃ καὶ Sadapivs, 
ἐν τῇ ἡμῖν καὶ λό for ἐστὶ τῶν ἐχθρῶν κατύπερθε 
γενέσθαι. οἰκότα μέν νυν βονλευομένοισι ἀνθρώ- 
rotor ὡς τὸ ἐπίπαν ἐθέλει γίνεσθαι" μὴ δὲ οἰκότα 
βουλενομένοισι σὺκ ἐθέλει οὐδὲ ὁ ὁ θεὸς ττροσχωρέειν 
πρὸς τὰς ἀνθρωπηΐας γνώμας," 

ΟἹ, Ταῦτα Χέγοντος Θεμιστοκλέος αὗτις ὁ 
Kopivétos ᾿Αδείμαντος ἐπεφέρετο, σιγᾶν τέ 
κελεύων τῷ μὴ ἐστὶ πατρὶς καὶ Τὐρυβιάδην οὐκ 
ἐῶν ἐπιψηφίζειν ἀπόλι ἀνδρί" πόλιν γὰρ, τὸν 
Θεμιστοκλέα παρεχόμενον οὕτω ἐκέλενε, γνώμας 
συμβάλλεσθαι. ταῦτα δέ οἱ προέφερε ὅτι ἡλώ; 
κεσάν τε καὶ κατείχοντο αἱ ᾿Αθῆναι. τότε δὴ 0 
Θεμεστοκλέης κεῖνόν τε καὶ τοὺς Κορινθίους 
πολλά τε καὶ κακὰ “ἔλεγεν ἑωυτοῖσι τε ἐδήλουν 
λόγῳ ὡς εἴη καὶ πόλις καὶ γῆ μέζων ἢ TP 
ἐκείνοισι, ἔστ᾽ ἂν διηκόσιαι νέες σῴν ἔωσι 
πεπληρωμέναι" οὐδαμοὺς γὰρ Ἑλλήνων αὐτοὺς 
ἐπιόντας ἀποκρούσεσθαι. 

62. Σ Σημαίνων δὲ ταῦτα τῷ λόγῳ διέβαινε ἐς 
Εὐρυβιάδην, “λέγων μᾶλλον ἐπεστραμμένα. “Σὺ 
εἰ pevders αὐτοῦ καὶ μένων ἔσεαι ἀνὴρ ἀγαθός" 
εἰ δὲ μή, ἀνατρέψεις rip Ἑλλάδα’ τὸ πᾶν γὰρ 
ἡμῖν τοῦ πολέμου φέρουσι αἱ νέες. ἀλλ᾽ ἐμοὶ 
πείθεο. εἰ δὲ ταῦτα μὴ ποιήσῃς, ἡμεῖς μὲν ὡς 
56 
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Peloponnese as well by abiding here as you would by 
fighting off the Isthmus, and you will not lead our 
enemies (if you be wise) to the Isthmus. And if 
that happen which I expect, you will never have 
the foreigners upon you at the Isthmus; they will 
advance no further than Attica, but depart in dis- 
orderly fashion ; and we shall gain by the saving 
of Megara and Aegina and Salamis, where it is told 
us by an oracle that we shall have the upper hand 
of our enemies. Success comes oftenest to men 
when they make reasonable designs ; but if they do 
not so, neither will heaven for its part side with 
human devices.” 

61. Thus said Themistocles; but Adimantus the 
Corinthian attacked him again, saying that a landless 
man should hold his peace, and that Eurybiades 
must not suffer one that had no city to vote; let 
Themistocles (said he) have a city at his back ere 
he took part in council,—taunting him thus be- 
cause Athens was taken and held by the enemy. 
Thereupon Themistocles spoke long and _ bitterly 
against Adimantus and the Corinthians, giving them 
plainly to understand that the Athenians had a city 
and country greater than theirs, as long as they had 
two hundred ships fully manned ; for there were no 
Greeks that could beat them off. 

62, Thus declaring, he passed over to Eurybiades, 
and spoke more vehemently than before. “If you 
abide here, by so abiding you will be a right good 
man; but if you will not, you will overthrow Hellas; 
for all our strength for war is in our ships. Nay, 
be guided by me. But if you do not so, we then 
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κομισρτὸν χωρέοντα ἀπ᾽ Ἐλευσῖνος ὡς ἀνδρῶν 
μάλιστα κῃ τρισμυρίων, ἀποθωμάξειν τε σφέας 
τὸν κονιορτὸν ὅτεων κοτὲ εἴη ἀνθρώπων, καὶ 
πρόκατε φωνὴς ἀκούειν, καί of φαίνεσθαι τὴν 
φωνὴν εἶναι τὸν μυστικὸν ἴακχον. εἶναι 
ἀδαήμονα τῶν ἱρῶν τῶν ἐν ᾿λευσῖνε ψινομένων 
τὸν Δημάρητον, εἰρέσθαί τε αὐτὸν ὃ τι τὸ bey 
γόμενον εἴη τοῦτο. αὐτὸς δὲ εἰπεῖν “ Δημάρητε, 
οὐκ ἔατι ὅκως οὐ μέγα τι σίνος ἔσται τῇ βασιλέος 
στρατιῇ" τάδε γὰρ ἀρίδηλα, ἐρήμου ἐούσης τῆς 
᾿Αττικῆς, ὅτι θεῖον τὸ φθεγγόμενον, ἀπ᾽ Ἐλευσῖνος 
ἰὸν ἐς τιμωρίην ᾿Αθηναίοισί τε καὶ τοῖσι συμ- 
μάχοισι. καὶ ἣν μέν γε κατασκήψῃ ἐς τὴν 
Πελοπόννησον, κίνδυνος αὐτῷ τε βασιλέι καὶ 
τῇ στρατιῇ τῇ ἐν τῇ ἠπείρῳ ἔσται, ἣν δὲ ἐπὶ 
τὰς νέας τράπηται τὰς ἐν Σαλαμῖνι, τὸν ναυτικὸν 
στρατὸν κινδυνεύσει βασιλεὺς ἀποβαλεῖν. τὴν 
δὲ ὁρτὴν ταύτην ἄγουσι ᾿Αϑηναῖοι ἀνὰ πάντα 
ἔτεα τῇ Μητρὶ καὶ τῇ Kovpy, καὶ αὐτῶν τε ὁ 
βουλόμενος καὶ τῶν ἄλλων Βλλήνων μυεῖται" 
καὶ τὴν φωνὴν τῆς ἀκούεις ἐν ταύτῃ τῇ ὁρτῇ 
ἰακχάξουσι." πρὸς ταῦτα εἰπεῖν Δημάρητον 
“Σίγα τε καὶ μηδενὶ ἄλλῳ τὸν λόγον τοῦτον 
εἴπῃς" ἢν γάρ τοι ἐς βασιλέα ἀνενειχθῇ τὰ ἔπεα 
ταῦτα, ἀποβαλέεις τὴν κεφαλήν, καί σε οὔτε ἐγὼ 
δυνήσομαι ῥύσασθαι οὔτ᾽ ἄλχος ἀνθρώπων οὐδὲ 
εἷς. ἀλλ’ ἔχ᾽ ἥσυχος, περὶ δὲ στρατιῆς τῆσδε 
θεοῖσι μελήσει." τὸν μὲν δὴ ταῦτα παραινέειν, 
ἐκ δὲ τοῦ κονιορτοῦ καὶ τῆς φωνῆς γεν. 
νέφος καὶ μεταρσιωθὲν φέρεσθαι ἐπὶ Sa 

ἐπὶ τὸ στρατόπεδον τὸ τ΄ 'Ῥλλήνων. δ᾽ 
αὐτοὺς μαθεῖν ὅτι τὰ τὸ Ξέρξεω 
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from Eleusis as it were raised by the fect of about 
thirly thousand men ; and as they marvelled greatly 
what men they should be whence the dust came, 
immediately they heard a cry, which ery seemed 
to him to be the facchtus-song of the mysteries. 
Demaratus, not being conversant with the rites of 
Eleusis, asked him what this voice might be; and 
Dicacus said, “Without doubt, Demaratus, some 
great harm will befall the king's host, for Attica 
being unpeopled, it is plain hereby that the voice 
we hear is of heaven’s sending, and comes from 
Eleusis to the aid of the Athenians and their allies. 
And if the vision descend upon the Peloponnese, 
the king himself and his army on land will be 
endangered ; but if it turn towards the ships at 
Salamis, the king will be in peril of losing his fleet. 
As for this feast, it is kept by the Athenians 
every year for the honour of the Mother and the 
Maid,! and whatever Greek will, be he Athenian or 
other, is then initiated ; and the ery which you hear 
is the ‘Iacchus’ which is uttered at this feast.” 
Demaratus replied thereto, “Keep silence, and 
speak to none other thus; for if these words of 
yours be reported to the king, you will lose your 
head, and neither 1 nor any other man will avail 
to save you. Hold your peace ; and for this host, 
the gods shall look to it.” Such was Demaratus’ 
counsel ; and after the dust and the cry came a 
cloud, which rose aloft and floated away towards 
Salamis, to the Greek fleet. By this they under- 
stood, that Xerxes’ ships must perish.—This was 
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λέεσθαι μέλλοι. ταῦτα μὲν Δίκαιος ὁ Θεοκύδεος 
ἔλεγε, Δημαρήτου τε καὶ ἄλλων μαρτύρων 
καταπτόμενος. : 
06. Οἱ δὲ ἐς τὸν Ξέρξεω ναντικὸν στρατὸν 
ταχθέντες, ἐπειδὴ ἐκ Τρηχῖνος θεησάμενοι τὸ 
τρῶμα τὸ Λακωνικὸν διέβησαν ἐς τὴν ἹἹστιαίην, 
᾿ . pan are, ve Σ 
ἐπίσχοντες ἡμέρας τρεῖς ἔπλεον δὲ Evpizrou, κα 
ἐν ἑτέρῃσι τρισὶ ἡμέρῃσι ἐγίνοντο ἐν Φαλήρῳ. 
ὡς μὲ»᾽ ἐμοὶ δοκέειν, οὐκ ἐλάσσονες ἐόντες spr 
θμὸν ἐσέβαλον ἐς τὰς ᾿Αθήνας, κατά τε ἤπειρον 
καὶ τῇσι νηυσὶ ἀπικόμενοι, ἡ ἐπί τε Συπιάδα 
ἀπίκοντο καὶ ἐς Θερμοπόχας» ἀντιθήσω γὰρ 
τοῖσί τε ὑπὸ τοῦ χειμῶνος αὑτῶν ἀπολομένοισι 
ἘΠῊΝ : ἐδ κι 
καὶ τοῖσι ἐν Θερμοπύλησι καὶ τῇσι ἐπ᾽ ᾿Λρτεμισὶῳ 
ναυμαχίῃσι τούσδε τοὺς τότε οὔκω ἑπομένους 
βασιλέι, Myrdtkas καὶ Δωριέας καὶ Λοκροὺς καὶ 
Botwtovs πανστρατιῇ ἑπομένους πλὴν Θεσπιέων 
καὶ Ἰϊχαταιίων, καὶ μάλᾳ ἹΚαρυστίους τε aat 
᾿Ανδρίους καὶ Τηνίους τε καὶ τοὺς λοιποὺς 
νησιώτας πάντας, πλὴν τῶν πέντε πολίων τῶν 
ἐπεμνήσθημεν πρότερον τὰ οὐνόματα. ὅσῳ yop 
} προέβαινε ἐσωτέρω τῆς Ἕλλάδος ὁ Πέρσης, 
τοσούτῳ πλέω ἔϑνεά οἱ εἵπετο. Υ 
67. "Exel ὧν ἀπίκατο ἐς τὰς ᾿Αθήνας πάντες 
οὗτοι πλὴν Παρίων (Πάριοι δὲ ὑπολειφθέντες ἐν 
Κύθνῳ ἐκαραδόκεον τὸν πόλεμον κἢ ἀποβήσεται), 
of δὲ λοιποὶ ὡς ἀπίκοντο ἐς τὸ Φάληρον, ἐνθαῦτα 
κατέβη αὐτὸς Ξέρξης ἐπὶ τὰς νέας, ἐθέλων σφι 
συμμῖξαΐ τε καὶ πυθέσθαι τῶν ἐπιπλεόντων τὰν 
γνώμας, ἐπεὶ δὲ ἀπικόμενος προΐζετο, παρῆσαν 
μετάπεμπτοι of τῶν ἐθνέων τῶν σφετέρων TH 
parvo: καὶ ταξίαρχοι ἀπὸ τῶν νεῶν, καὶ ἵζοντο 
62 
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the tale told by Dicacus, son of Theocydes; and 
Demaratus and others (he said) could prove it 
true, 

66. They that were appointed to serve in Xerxes’ 
fleet, when they had viewed the hurt done to the 
Laconians and crossed over from Trachis to Histiaea, 
after three days’ waiting sailed through the Euripus, 
and in three more days they arrived at Phalerum. 
To my thinking, the forces both of Iand and sea 
were no fewer in number when they brake into 
Athens than when they came to Sepias and Ther- 
mopylae; for against those that were lost in the 
storm, and at Thermopylae, and in the sea-fights 
off Artemisium, I set these, who at that time were 
not yet in the king’s following—namely, the Melians, 
the Dorians, the Locrians, and the whole force of 
Boeotia (save only the Thespians and Plataeans), yea, 
and the men of Carystus and Andros and Tenos and 
the rest of the islands, save the five states of which 
I have before made mention. For the farther the 
Persian pressed on into Hellas the more were the 
peoples that followed in his train. 

67. So when all these were come to Athens, 
except the Parians (who had been left behind in 
Cythnus watching to see which way the war should 
incline)—the rest, I say, being come to Phalerum, 
Xerxes then came himself down to the fleet, that 
he might consort with the shipmen and hear their 
opinions. When he was come, and sat enthroned, 
there appeared before him at his summons the 
despots of their cities and the leaders of companies 
from the ships, and they sat according to the 
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ὥς ade βασιλεὺς ἑκέίστῳ τιμὴν ἐδεδώκεε, πρῶτος 
μὲν ὁ Σιδώνιος βασιλεύς, μετὰ δὲ ὁ “Εύριος, ἐπὶ 
δὲ ὦλλοι. ὡς δὲ κύσμι» ἐπεξῆς ἴξοντο, πέμψας 
Ξέρξης Mapdorior εἰρώτα ἀποπειρώμενος ἑκάστου 
εἰ ναυμαχέην ποιέοιτο. , 
68, ‘Exel δὲ περιὼν» εἰρώτα ὁ δ᾽ αρδόνιος ἀρξά- 
βοὸς bese ἘΝ Τα 
μενος ἀπὸ τοῦ διδωνίσυ, of μὲν ἄλλοι κατὰ 
τὠντὸ γνώμην ἐξεφέρουτο κελεύοντες ναυμαχίην 
ποιέεσθαι, ᾿Δρτεμισίη δὲ τάδε ἔφη. “Ἐἰπεῖν μοὶ 
πρὸς βασιλέα, Mapdorte, ὡς ἐγὼ τάδε λέγω, οὔτε 
κακίστη γενομένη ἐν τῇσι ναυμαχίησι τῇσε TPs 
Εὐβοίῃ οὔτε ἐλάχιστα ἀποδεξαμένη. δέσποτα, 
τὴν δὲ ἐοῦσαν γνώμη» μὲ δίκαιον ἐστὶ ἀποδεί- 
κνυσϑαι, τὰ τυγχάνω φρονέουσα ἄριστα ἐς KPI 
para τὰ σά. καί τοι τάδε λέγω, φείδεο τῶν νεῶν 
μηδὲ ναυμαχίην ποιέο. οἱ γὰρ ἄνδρες τῶν σῶν 
ἀνδρῶν κρέσσονες τοσοῦτο εἰσὶ κατὰ θάλασσαν 
ὅσον ἄνδρες γυναικῶν. τί δὲ πάντως δέει σε 
ναυμαχίῃσι ἀνακινδυνεύειν ; οὐκ ἔχεις μὲν TAS 
᾿Αθήνας, τῶν περ εἵνεκα ὁρμήθης στρατεύεσθαι, 
ἔχεις δὲ τὴν ἄλλην Ελλάδα; ἐμποδὼν δέ τοὶ 
ἵσταται οὐδείς" οἱ δέ τοὶ ἀντέστησαν, ἀπήλλαξαν 
οὕτω ὡς κείνους ἔπρεπε. τῇ δὲ ἐγὼ δοκέω ἀπο- 
βήσεσθαι τὰ τῶν ἀντιπολέμων πρήγματα, μ ἢ 
φράσω. ἦν μὲν μὴ ἐπειχθῇς ναυμηχίην Γ΄ 
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honourable rank which the king had granted them 
severally, first in place the king of Sidon, and next 
he of Tyre, and then the rest. When they had sat 
down in order one after another, Xerxes sent Mar- 
donius and put“each to the test by questioning him 
if the Persian ships should offer battle. 

68. Mardonius went about questioning them, from 
the Sidonian onwards; and all the rest gave their 
united voice for offering battle at sea; but Arte- 
misia said: “Tell the king, I pray you, Mardonius, 
that I who say this have not been the hindmost in 
courage or in feats of arms in the fights near Euboea. 
Nay, master, but it is right that I should declare my 
opinion, even that which I deem best for your cause. 
And this I say to you—Spare your ships, and offer 
no battle at sea ; for their men are as much stronger 
by sea than yours, as men are stronger than women, 
And why must you at all costs imperil yourself by 
fighting battles on the sea? have you not possession 
of Athens, for the sake of which you set out on this 
march, and of the rest of Hellas? no man stands 1n 
your path ; they that resisted you have come off in 
such plight as beseemed them. I will show you now 
what I think will be the course of your enemies’ 
doings. If you make no haste to fight at sea, but 
keep your ships here and abide near the Jand, or 
even go forward into the Peloponnese, then, my 
master, you will easily gain that end wherefor you 
have come. For the Greeks are not able to hold 
out against you for a long time, but you will scatter 
them, and they will flee each to his city; they have 
no food in this island, as I am informed, nor, if you 
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: 
οἰκός, ἢν σὺ ἐπὶ τὴν Πελοπόννησον ἐλαύνῃς τὸν 
πεζὸν στρατάν, ἀτρεμιεῖν τοὺς ἐκεῖθεν αὐτῶν 
ἥκοντας, οὐδέ σφι μελήσει πρὸ τῶν ᾿Αθηνέων 
ναυμαχέειν. ἣν δὲ αὐτίκα ἐπειχᾷῇς νανμαχῆσαι, 
δειμαίνω μὴ ὁ ναντικὸς στρατὸς κακωθεὶς τὸν 
πεζὸν προσδηλήσηται. πρὸς δὲ, ὦ βασιλεῦ, καὶ 
τόδε ἐς θυμὸν βάλευ, ὡς τοῖσε μὲν χρηστοῖσι 
τῶν ἀνθρώπων κακοὶ δοῦλοι φιλέουσι γίνεσθαι, 
τοῖσι δὲ κακοῖσι χρηστοί. σοὶ δὲ ἐόντε ἀρίστῳ 
ἀνδρῶν πάντων κακοὶ δοῦλοι εἰσί, οἱ ἐν συμμάχων 
λόγῳ λέγονται εἶναι ἐόντες Αἰγύπτιοί τε κα 
Κύπριοι καὶ Κίλικες καὶ Πάμφυλοι, τῶν ὄφελον, 
ἐστὶ οὐδέν." 3 

69. Ταῦτα λεγούσης πρὸς Μαρδόνιον, ὅσοι μὲν 
ἦσαν εὔνοοι τῇ ᾿Αρτεμισίῃ, συμφορὴν ἐποιεῦντο 
τοὺς λόγους ὡς κακόν τε πεισσμένης πρὸς βασι 
λέος, ὅτι οὐκ ἔα ναυμαχίην ποιέεσθαι’ οἵ 
ἀγεόμενοί τε καὶ φθονέοντες αὐτῇ, ἅτε ἐν πρώτοισι 
τετιμημένης διὰ πάντων τῶν συμμάχων, ἐτέρτι ‘ovo 
τῇ ἀνακρίσει ὡς ἀπολεομένης αὐτῆς. ἐπεὶ 
ἀνηνείχθησαν αἱ γνῶμαι ἐς Ξέρξην, κάρτα τέ 
ἥσθη τῇ γνώμῃ τῇ ᾿Αρτεμισίης, καὶ νομίζων et 
πρότερον σπονδαίην εἶναι τότε πολλῷ μᾶλλον 
αἴνεε. ὅμως δὲ τοῖσι πλέοσε πείθεσθαι ἐκέλενέ 
τάδε καταδόξας, πρὸς μὲν Εὐβοίῃ σφέας ἐθελο" 
κακέειν ὡς οὐ παρεόντος αὐτοῦ, τότε δὲ αὐτὸξ 
παρεσκεύαστο θεήσασθαι ναυμαχέοντας. | 

70. ᾿Επεὶ δὲ παρήγγελλον ἀναπλέειν, ἀνῆγον 
τὰς νέας ἐπὶ τὴν Σαλαμῖνα καὶ παρεκρίθησαν 
διαταχθέντες κατ᾿ ἡσυχίη». τότε μὲν νυν ἢ 
ἐξέχρησέ-σφι ἡ ἡμέρη ναυμαχίην ποιήσασθα 
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lead your army into the Peloponnese, is it likely 
that those of them who have come from thence will 
abide unmoved ; they will have no mind to fight 
sea-battles for Athens. But if you make haste to 
fight at once on sea, I fear lest your fleet take some 
hurt and thereby harm your army likewise. More- 
over, O king, call this to mind—good men’s slaves 
are wont to be evil and bad men’s slaves good; and 
you, who are the best of all men, have evil slaves, 
that pass for your allies, men of Egypt and Cyprus 
and Cilicia and Pamphylia, in whom is no usefulness,” 

69. When Artemisia spoke thus to Mardonius, all 
that were her friends were sorry for her words, 
thinking that the king would do her some hurt for 
counselling him against a sea-fight; but they that 
had ill-will and jealousy against her for the honour 
in which she was held above all the allies were glad 
at her answer, thinking it would be her undoing. 
But when the opinions were reported to Xerxes he 
was greatly pleased by the opimon of Artemisia; he 
had ever deemed her a woman of worth and now 
held her in much higher esteem. Nevertheless he 
bade the counsel of the more part to be followed ; 
for he thought that off Euboea his men had been 
slack fighters by reason of his absence, and now he 
purposed to watch the battle himself. 

70. When the command to set sail was given, they 
put out to Salamis and arrayed their line in order 
at their ease, That day there was not time enough 
left to offer battle, for the night came; and they 
made preparation for the next day instead. But the 
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Υ 
ὑστεραίην. ποὺς ξὲ “ἄλληνας εἶχε δέος τε Καὶ 
dppwbin, οὐκ ἥκιστα δὲ τοὺς ἀπὸ ΠΠελοποννησοῦ" 
ἀρρώδεον δὲ ὅτι αὐτοὶ μὲν ἐν Sadapive κατημεοι 
ὑπὲρ γῆς τῆς ᾿Αθηναίων ναυμαχέειν μέλλοιεν, 
»ἱκηθέντες τε ἐν νήσῳ ἀπολαμφθέντες πολίορ’ 
κήσουται, ἀπέντες τὴν ἑωυτῶν ἀφύλακτον τῶν 
δὲ βαρβιίρων ὁ πεζὸς ὑπὸ τὴν παρεοῦσαν γυκτα 
ἐπορεύετο ἐπὶ τὴν Πελοπόννησον. i 
71. Καίτοι τὰ δυνατὰ πάντα ἐμεμηχάνητο 
ὅκως κατ᾽ ἤπειρον μὴ ἐσβιίλσιεν οἱ βάρβαροι. 
ὡς γὰρ ἐπύθοντο τάχιστα ἸΠελοπονυνήσισι 700 
ἀμφὶ Λεωνίδην ἐν Θερμοπύλῃσι τετελεντηκεναί, 
συνδραμόντες ἐκ τῶν πολίων ἐς τὸν ᾿Ισθμὸν ἵξοντο, 
καί σῴι ἐπὴν στρατηγὸς Κλεόμβροτος 9 ae 
ξανδρίδεω, Λεωνίδεω δὲ ἀδελφεός. ἱξόμενοι͵ 
ἐν τῷ ᾿Ισθμῷ καὶ συγχώσαντες τὴν Σκιρωνίθα 
ὁδόν, μετὰ τοῦτο ὥς σῴι ἔδοξε βουλευομένοισι, 
οἰκοδόμεον διὰ τοῦ ᾿Ισθμοῦ τεῖχος. ᾿ are 
ἐουσέων μυριάδων πολλέων καὶ παντὸς dvd pos 
ἐργαζομένου, ἤνετο τὸ ἔργον: καὶ γὰρ λίθοι Κα, 
πλίνθοι καὶ ξύλα καὶ φορμοὶ ψάμμου πληρεεῖ 
ἐσεφέροντο, καὶ ἐλίνυον οὐδένα χρόνον σὶ (Pov 
θήσαντες ἐργαζόμενοι, οὔτε νυκτὸς οὔτε WLEPI™, 
72. Οἱ δὲ βοηθήσαντες ἐς τὸν Tobpov πανδὴμ 7 
οἵδε ἦσαν “Ελλήνων, Λακεδαιμόνιοί τε καὶ Λρκατ 
δὲς πάντες καὶ ᾿Ηλεῖοι καὶ ἸΚορίνθισι καὶ Bmw 
δαύριοι καὶ Φλιάσιοι καὶ Τροιξήνιοι καὶ ‘Eppeovees 
οὗτοι μὲν ἦσαν οἱ βοηθήσαντες καὶ ὑπεραρβθ᾽ 
δέοντες τῇ “Ελλάδι κινδυνενούσῃ" τοῖσι δὲ ἄλλοισι 
θέουτες ΤῊ ence at ek eae το τ 
1.Α track (later made inta a regular road) Jeadling to the 


Isthmus slong the face of Geraneia: narrow and ever 
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Greeks were in fear and dread, and especially they 
that were from the Peloponnese; and the cause of 
their fear was, that they themselves were about to 
fight for the Athenians’ country where they lay at 
Salamis, and if they were overcome they must be 
shut up and beleaguered in an island, leaving their 
own land unguarded. At the next nightfall, the 
land army of the foreigners began its marcli to the 
Peloponnese. 

71. Nathless the Greeks had used every device 
possible to prevent the foreigners from breaking in 
upon them by land. Forassoonas the Peloponnesians 
heard that Leonidas’ men at Thermopylae were dead, 
they hasted together from their cities and encamped 
on the Isthmus, their general being the brother of 
Leonidas, Cleombrotus son of Anaxandrides., Being 
there encamped they broke up the Scironian road,! 
and thereafter built a wall across the Isthmus, 
having resolved in council so to do, As there were 
many tens of thousands there and all men wrought, 
the work was brought to accomplishment; for they 
carried stones to it and bricks and logs and crates 
full of sand, and they that mustered there never 
rested from their work by night or by day. 

72. Those Greeks that mustered all their people 
at the Isthmus were the Lacedaemonians and all 
the Arcadians, the Eleans, Corinthians, Sicyonians, 
Epidaurians, Phliasians, Troezenians, and men of 
Hermione. These were they who mustered there, 
and were moved by great fear for Hellas in her 
peril; but the rest of the Peloponnesians cared 


dlangerous for some six miles, and very casly made 
impassable. 
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οἱ μὲν ὡς ἐς τὴν Πελοπόννησον χρεὸν εἴη ἀπο- 
πλέειν καὶ περὶ ἐκείνης κινδυνεύειν μηδὲ πρὸ 
χώρης δοριαλώτον μένοντας μάχεσθαι, ᾿Αθηναῖοι 
S$ καὶ Αἰγινῆται καὶ Μεγαρέες αὐτοῦ μένοντα 
ἀμύνεσθαι. « 

15. ‘ExOaira Θεμιστοκλέης ὡς ἐσσοῦτο τῇ 
“νώμῃ ὑπὸ τῶν Πελοποννησίων, λαθὼν ἐξέρχεται 
ἐκ τοῦ συνεδρίου, ἐξελθὼν δὲ πέμπει ἐς τὸ στρα" 
τόπεδον τὸ Μήδων ἄνδρα πλοίῳ ἐντειλάμενος τὰ 
λέγειν χρεόν, τῷ οὔνομα μὲν ἦν Σίκιννος, οἰκέτης 
δὲ καὶ παιδαγωγὸς ἦν τῶν Θεμιστοκλέος παίδων" 
τὸν δὴ ὕστερον τούτων τῶν πρηγμάτων Cent, 
στοκλέης Θεσπιέα τε ἐποίησε, ὡς ἐπεδέκοντο δὶ 
Θεσπιέες πολιήτας, καὶ χρήμασι ὄλβιον. ὃς rare 
πλοίῳ ἀπικόμενος ἔλεγε πρὸς τοὺς στρατηγοῦς 
τῶν βαρβάρων τάδε. ““Ἐπεμψέ με στρατηγῦς ὃ 
᾿Αθηναίων λάθρῃ τῶν ἄλλων Ἑλλήνων (τνγχάγει 
γὰρ φρονέων τὰ βασιλέος καὶ βουλόμενος μᾶλλον 
τὰ ὑμέτερα κατύπερθε γίνεσθαι ἡ τὰ τῶν Ἑλληνων 
πρήγματα) φράσοντα ὅτι οἱ “Ἑλλητες δρησμὸν 
βουλεύονται καταρρωδηκότες, καὶ νῦν παρέχει 
κάλλιστον ὑμέας ἔργων ἁπάντων ἐξεργάσασθαι, 
ἣν μὴ περιίδητε διαδράντας αὐτούς. οὔτε YP 
ἀλλήλοισι ὁμοφρονέουσι οὔτε ἀντιστήσονται ὑμῖν, 
πρὸς ἑωυτούς τε σφέας ὄψεσθεναυμαχέοντας τοῦς 
τὰ ὑμέτερα φρονέοντας καὶ τοὺς μή." 

16. "Ὃ μὲν ταῦτά σφι σημήνας ἐκποδὼν aman 
Adaceto: τοῖσι δὲ ὡς πιστὰ ἐγίνετο τὰ aye 
θέντα, τοῦτο μὲν ἐς τὴν νησῖδα τὴν Ψυττάλειαν, 
μεταξὺ Σαλαμῖνός τε κειμένην καὶ τῆς ἠπείρου, 
πολλοὺς τῶν Περσέων ἀπεβιβάσαντο" τοῦτο θέ, 
ἐπειδὴ ἐγίνοντο μέσαι νύκτες, ἀνῆγον μὲν τὸ OT 
72 
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that they must sail away to the Peloponnese and face 
danger for that country, rather than abide and fight 
for a land won from them by the spear; but the 
Athenians and Aeginetans and Megarians pleading 
that they should remain and defend themselves 
where they were, 

75. Then Themistocles, when the Peloponnesians 
were outvoting him, went privily out of the assembly, 
and sent to the Median fleet a man ina boat, charged 
with a message that he must deliver. This man’s 
name was Sicinnus, and he was of Themistocles’ 
household and attendant on his children; at a later 
day, when the Thespians were receiving men to be 
their citizens, Themistocles made him a Thespian, 
and a wealthy man withal, He now came in a boat 
and spoke thus to the foreigners’ admirals: “I am 
sent by the admiral of the Athemuans without the 
knowledge of the other Grecks (he being a friend 
to the king's cause and desiring that you rather than 
the Greeks should have the mastery) to tell you that 
the Greeks have lost heart and are planning flight, 
and that now is the hour for you to achieve an 
incomparable feat of arms, if you suffer them not to 
escape. Yor there is no union in their counsels, nor 
will they withstand you any more, and you will see 
them battling against each other, your friends against 
your foes.” 

τὸ. With that declaration he departed away, The 
Persians put faith in the message; and first they 
landed many of their men on the islet Psyttslea, 
which lies between Salamisand the mainland; then, 
at midnight, they advanced their western wing 
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torépys κέρας κυκλούμενοι πρὸς τὴν Σαλαμῖνα, 
ἀνῆγον δὲ οἱ ἀμφὶ τὴν Κέον τε καὶ τὴν Κυνόσουραν 
τεταγμένοι, κατεῖχόν τε μέχρι ΔΙουνυχίης πάντα 
τὸν πορθμὸν τῆσι νηυσί. τῶνδε δὲ εἵνεκα ἀνῆγον 
τὰς νέας, ἵνα δὴ τοῖσι “Ἔλλησε μηδὲ φυγεῖν ἐξβ, 
ἀλλ᾽ ἀπολαμφθέντες ἐν τῇ Σαλαμῖνε δοῖεν τίσιν 
τῶν ἐπ᾽ ᾿Αρτεμισίῳ ἀγωνισμάτων. ἐς δὲ τὴν 
νησῖδα τὴν Ψυττάλειαν καλεομένην ἀπεβίβαζον 
τῶν Περσέων τῶνδε εἵνεκεν, ὡς ἐπεὰν γίνηται 
ναυμαχίη, ἐνθαῦτα μάλιστα ἐξοισομένων τῶν τε 
ἀνδρῶν καὶ τῶν νανηγίων (ἐν γὰρ δὴ πόρῳ τὴ 
ναυμαχίης τῆς μελλούσης ἔσεσθαι ἔκειτο ἢ 
νῆσος), ἵνα τοὺς μὲν περιποιέωσι τοὺς δὲ δια- 
φθείρωσι. ἐποίευν δὲ σιγῇ ταῦτα, ὡς μὴ TPA 
νοΐατο οἱ ἐναντίοι. οἱ μὲν δὴ ταῦτα τῆς vURTO 
οὐδὲν ἀποκοιμηθέντες παραρτέοντο. τς εὶς 

7%. Χρησμοῖσι δὲ οὐκ ἔχω ἀντιλέγειν ὡς οὐκ 
εἰσὶ ἀληθέες, οὐ βουλόμενος ἐναργέως λέγοντας 
πειρῆσθαι καταβάλλειν, ἐς τοιάδε πρήγματα 
ἐσβλέψας. 


ἀλλ᾽ ὅταν ᾿Αρτέμιδος χρυσαόρου ἱερὸν ἀκτήν 
νηυσὶ γεφυρώσωσι καὶ εἰναλίην Κυνόσονραν 
ἐλπίδι μαινομένῃ, λιππαρὰς πέρσαντες ᾿Αθήναϑν 
δῖα δίκη σβέσσει κρατερὸν κόρον, ὕβριος νιον, 
δεινὸν μαιμώοντα, δοκεῦντ᾽ ἀνὰ πάντα πίεσθαι.» 


+ ῥήματα is suggested, and would certainly be more natoral. 
Oe eh ee heh ee ee 


: ὃ sate re ting the operations 
sneoting rye localit? 
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towards Salamis for encirclement, and they too put 
ont togea that were stationed off Ceos and Cynostra ; 
and they held all the passage with their ships as far 
as Munyehia.! The purpose of their putting out to 
sea was, that the Greeks might have no liberty even 
to flee, but should be hemmed in at Salamis and 
punished for their fighting of Artemisium. And 
the purpose of their landing Persians on the islet 
called Psyttalea was this, that as it was here in 
especial that in the sea fight men and wrecks would 
be washed ashore (for the island lay in the very path 
of the battle that was to be), they might thus save 
their friends and slay their foes. All this they did in 
silence, lest their enemies should know of it. So they 
made these preparations in the night, taking no rest, 

77. But, for oracles, I have no way of guinsaying 
their truth; for they speak clearly, and I would 
not essay to overthrow them, when I look into such 
matter as this: 


“When that with lines of ships thy sacred coasts 
they have feneéd, 
Artemis? golden-sworded, and thine, sea-washed 
Cynosura, 
All in the madness of hope, having ravished the 
lory of Athens, 
Then shall desire full fed, by pride o’erweening 
engendered, 
Raging in dreadful wrath and athirst for the 
nations’ destruction, 
Utterly perish and fall; for the justice of heaven 
shall quench it ; 


2 Thero were temples of Artemis both at Salamis and at 
Munychia on the Attic shore. 
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χαλκὸς γὰρ χαλκῷ συμμίξεται, αἵματι δ' "Apys 
πόντον φοινίξει. τότ᾽ ἐλεύθερον Ελλάδος ἥμαρ 
εὐρύοπα Kpovidns ἐπώγει καὶ πότνια Νίκη. 


ἐς τοιαῦτα μὲν καὶ οὕτω ἐναργέως λέγοντι Βάκιδι 
ἀντιλογίης χρησμῶν πέρι οὔτε αὐτὸς λέγειν 
τολμέω οὔτε παρ᾽ ἄλλων ἐνδέκομαι. 

78. Τῶν δὲ ἐν Σαλαμῖνι στρατηγῶν ἐγίνετο 
ὠθισμὸς λόγων πολλός" ἥδεσαν δὲ οὔκω ὅτι 
σφέας περιεκυκλοῦντο τῇσι νηυσὶ οἱ βάρβαροι, 
ἀλλ᾽ ὥσπερ τῆς ἡμέρης ὥρων αὐτοὺς τεταγμένους, 
ἐδόκεον κατὰ χώρην εἶναι. 

19, Συνεστηκότων δὲ τῶν στρατηγῶν, ἐξ Αἰγίνης 
διέβη ᾿Λριστείδης ὁ Λυσιμάχου, ἀνὴρ ᾿Αθηναῖον 
μὲν ἐξωστρακισμένος δὲ ὑπὸ τοῦ δήμον" τὸν ἐγὼ 
νενόμικα, πυνθανόμενος αὐτοῦ τὸν τρόπον, ἄριστον 
ἄνδρα γενέσθαι ἐν ᾿Αθήνῃσι καὶ δικαιότατον. 
οὗτος ὡνὴρ στὰς ἐπὶ τὸ συνέδριον ἐξεκαλέετο 
Θεμιστοκλέα, ἐόντα μὲν ἑωυτῷ οὐ φίλον ἐχθρὸν 
δὲ τὰ μάλιστα" ὑπὸ δὲ μεγάθεος τῶν παρεόντων 
κακῶν λήθην ἐκείνων ποιεύμενος ἐξεκαλέετο, θέλων 
αὐτῷ συμμῖξαι" προακηκόεε δὲ ὅτι σπεύδοιεν οἱ 
ἀπὸ Πελοποννήσου ἀνάγειν τὰς νέας πρὸς τὸν 
᾿Ισθμόν. ὡς δὲ ἐξῆλθέ οἱ Θεμιστοκλέης, ἔλεγε 
᾿Λριστείδης τάδε, ““Πμέας στασεάξειν χρεόν ἐστι 
ἔν τε τῷ ἄλλῳ καιρῷ καὶ δὴ καὶ ἐν τῷξε περὶ τον 
ὁκότερος ἡμέων πλέω ἀγαθὰ τὴν πατρίδα ἐργά- 
σεται, λέγω δὲ tor ὅτι ἴσον ἐστὶ πολλά τε καὶ 
ὀλίγα Ἀξγειν περὶ ἀποτλόον τοῦ ἐνθεῦτεν Hedo- 
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Bremze upen bronze shall elach, and the tenable 
lidding of Ares 

Redden the eeas with blood Mut Zeus Gr-cceing, 
and hallowed 

Victory then aball grant that Precdom dawn upon 
Vella.” 


Looking at such matter and recing how clear is 
the utterance of Hacis, 1 neither ventare myself to 
grainy him as touching eracles nor suffer such 
rainsiying by others. 

78 Bat among the adimurals at Salamis there was 
ahot bout of argunent; and they knew not as yet 
that the foreigners had drawn their ships round 
them, but supposed the enemy to be stl where they 
had seet hin stattoned in the daylight. 

79. Butas they contended, there crossed over from 
Aegina Aristides son of Lysimachus, an Athenian, 
but one that had been ostracised by the commonalty ; 
from that which I have learnt of his way of life 1 am 
myself well persuaded that he was the best and the 
justest man at Athens, He then came and stood in 
the place of council and called Themistocles out of 
it, albeit Themistocles was no friend of his but his 
chiefest enenty ; but in the stress of the present 
danger he put that old feud from his mind, and so 
called Themistocles out, that he might converse 
with him. Now he had heard already, that the 
Peloponnesians desired to sail to the Isthmus. So 
when Themistocles came out, Aristides said, “ Let 
the rivalry between us be now as it has been before, 
to see which of us two shall do his country more 
good. I tell you now, that it is all one tor the 

Peloponnesians to talk much or little about sailing 
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τοῖσιδε. 
80. “Κάρτα τέ xP’ στὰ διακελεύεαι καὶ εὖ 
: ᾿ 


ἤγγειλαφ' τῷ ap ἐγὼ ἐδεόμην πενέσθαι, αὖτος 


aan , ΜΝ μῆς ἡὰρ ἐ ee 

αὐτόπτης χενόμενος ἥκεις. ἔσδι yap € ep €0 

ποιεύμενα ὑπὸ Μήδων" ἔδεε γάρ, ὅτε οὐκ ἑκόντες 
: 

ἤθελον ἐς μάχην κατίστι οἱ “ERAN 


5 δὲ ἐπεί TEP ἥκεις 


᾿ 
γὰρ ἐ ὼ αὐτὰ λέγω, δόξω πλάσας λέ καὶ 
πείσω, ὦ οὐ ποιεύντων τῶν βαρβάρων ταῦτα. 


ἀκλά σφι σήμηνον αὐτὸς παρελθὼν ὡς ἔχει; 
ἐπεὰν δὲ σημήνῃ» ἦν μὲ ὃ 
τὰ κάνλιστα, ἣν δὲ αὐτοῖσι μὴ πιστ' 

ἡμῖν ἔσται" οὐ γὰρ ἔτι διαδρ 
περ περιεχόμεθα πανταχόθεν, ὡς σὺ 


λαθὼν τοὺς ἐπορμέοντας" περιέχεσθαι Ύ 
ὑ ὧν 


τὸ στ ατόπεδον τὸ «πλληνικὸν UT 

wae ΄ ΄ »- δ - 

Ξέρξεω" παραρτέεσθαί τε συνεβούχευε ὡς ὦ 

σομένους ὺ ὃ μὲν ταῦτα εἴπας μὲ eo TIRES 
ἣ 


Ὑηνίων αὐτομολέουσα, 775 ὥρχε ἀνὴρ τὶ 
ὁ Ξωσιμένεος, ἢ περ δὴ ἔφερε τὴν ἀχηθείην πᾶσα! 
5 
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away from hence; for I say from that which my 
eyes have seen that now even if the Corinthians and 
Eurybiades himself desire to sail out, they cannot; 
we are hemmed in on all sides by our enemies. Do 
you go in now, and tell them this.” 

80. “Your exhortation is right useful,” Themis- 
tocles answered, “and your news is good; for you 
have come with your own cyes for witnesses of that 
which I desired might happen. Know that what 
the Medes do is of my contriving; for when the 
Greeks would not of their own accord prepare for 
battle, it was needful to force them to it willy-nilly. 
But now since you have come with this good news, 
give your message to them yourself. If I tell it, 
they will think it is of my own devising, and they 
will never take my word for it that the foreigners 
are doing as you say; nay, go before them yourself 
and tell them how it stands. When you have told 
them, if they believe you, that is best; but if they 
will not believe you, it will be the same thing to us; 
for if we are hemmed in on every side, as you say, 
they will no longer be able to take to flight.” 

81. Aristides then came forward and told them; 
he was come, he said, from Aegina, and had been 
hard put to it to slip unseen through the blockade; 
for all the Greek fleet was compassed round by 
Xerxes’ ships, and they had best (he said) prepare 
to defend themselves. Thus he spoke, and took his 
departure. They fell a-wrangling again; for the 

' more part of the admirals would not believe that the 
news was true. 

82. But while they yet disbelieved, there came a 
trireme with Tenian deserters, whose captain was 
one Panaetius son of Sosimenes, and this brought 


79 


HERODOTUS 


διὰ δὲ τοῦτο τὸ ἔργον ἐνεγράφησον φήνιοι ἐν 
Δελφοῖσι ἐς τὸν τρίποδα ἐν τοῖσι τὸν βάρβαρον 


κατελοῦσίι. σὺν δὲ ὧν ταύτῃ τῇ YM τῇ AUTO 

΄-. « ͵ x 
ολησάσῃ ἐς Σαλαμῖνα Κα τῇ πρότερον ἐπ' 
Ἄρτεμὶ μίσιον τῇ Λημνίῃ ἐξεπληροῦτο τὸ ναυτικὸν 


τοῖσι “Ῥλλησι ἐς τὰς OY δώκοντα καὶ αἱ τριηκοσίας 
νέας" δύο yap δὴ ν νεῶν τότε κατέδεε ἐξ τὸν 
ἀριθμόν. 
"Τοῖσι δὲ “Ἔλλησι ὡς πιστὰ δὴ τὰ χεγόμενῶ 
ἣν ἡ Ὲ Ῥηνίων. ῥήματα, τ' παρεσκευάζοντο ο ὡς vau- 


ἢ ἐν ἀνθρώπου φύσι καὶ καταστάσι ere 
A 
παραινέσας δὲ τούτων τὰ κρέσσω αἱ ἐεσθαι 
καταπλέξας τὴν ῥῆσιν, ἐσβαίνειν ἐκέλευε ἐξ τὸς 
ς 


νέας. καὶ οὗτοι μὲν ἐσέβαινον, καὶ ἧκε 
ἀπ’ Αἰγίνης «ριήρης» ἣ κατὰ Αἰακίδας 
ἀπεδήμμῃ σε. 

a ENS? 


ἃ βρνθαῦτα ὁ ἀνῆγον τὰς, νέας ἁπάσας 
ἀνα Νομένοισε, δέ σφι αὐτίκα ἐπε εκέατο οἱ βάρ 
βαροι. οἱ μὲν δὴ ἄλλοι “Ἑλληνες ἐπὶ πρύμνην 
ἢ νέκρούοντο, καὶ ὥκενλλον τὰς νέας» > Apewtns δὶ 
παλληνεὺς ἀνὴρ ᾿Αθηναῖος ἐξαναχί χθεὶς νηὶ μβῶν 
λει" συμπλακείσης δὲ τῆς νεὺς κα 
ἀπαλλαγῆναι, οὕτω δὴ οἱ ἄλλοι. Ἄμεινῇ βοη 
θέοντες συνέμισγον; ᾿Αθηναῖοι μὲν οὕτω λέγους 
τῆς ναυμαχίη ns γενέσθαι͵ τὴν ἀρχήν ᾿ ἰγινῆ 
τὴν κατὰ τοὺς Ata δας ἀποδημήσασας" ἐς Αἴγυ 

ταύτην εἶναι τὴν ἄρξασαν. λέγεται ὶ τά 
ὡς φάσμα σφι υναικὸς ἐφάνη, φανεῖσαν δὲ διακ 
80 
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them the whole truth, For that deed the men of 
Tenos were engraved on the tripod at Delphi 
among those that had vanquished the foreigner. 
With this ship that deserted to Salamis and the 
Lemnian which had already deserted to Artemisium, 
the Greek fleet, which had fallen short by two of 
three hundred and eighty, now attained to that full 
number, 

83. The Greeks, believing at last the tale of the 
Tenians, made ready for battle, It was now earliest 
dawn, and they called the fighting men to an 
assembly, wherein Themistocles made an harangue 
in which he excelled all others; the tenor of his 
words was to array all the good in man’s nature 
and estate against the evil; and having exhorted 
them to choose the better, he made an end of 
speaking and bade them embark. Even as they so 
did, came the trireme from Aegina which had been 
sent away for the Sons of Acacus.* 

84. With that the Greeks stood out to sea in full 
foree, and as they stood out the foreigners straight- 
way fell upon them. The rest of the Greeks began 
to back water and beach their ships; but Aminias of 
Pallene, an Athenian, pushed out to the front and 
charged a ship; which being entangled with his, 
and the two not able to be parted, the others did 
now come to Aminias’ ad and joined battle. This 
is the Athenian story of the beginning of the fight; 
but the Acginctans say that the ship which began 
ft was that one which had been sent away to 
Acgina for the Sons of Acacus, This story abo is 
told,—that they saw the vision of a woman, who 
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διὰ δὲ τοῦτο τὸ ἔργον» ἐνεγράφησαι Ὑήνιοι ἐν 
Δελφοῖσι ἐς τὸν τρίποδα ἐν τοῖσι τὸν βάρβαρον 
κατελοῦσι. σὺν & ὧν ταύτῃ τῇ νηὶ τῇ αὐτο; 
μολησάσῃ ἐς Σαλαμῖνα καὶ τῇ πρότερον ἐπ 
Δρτεμίσιον τῇ Δημνίῃ ἐξεπληροῦτο τὸ ναυτικὸν 
ποῖσε “λλησε ἐς τὰς ὀγδώκοντα καὶ τριηκοσίας 
νέας δύο γὰρ δὴ νεῶν τότε κατέδεε ἐς τὸν 
ἀριθμόν. : 

83, Τοῖσι δὲ “Ἑλλησι ὡς πιστὰ δὴ τὰ λεγόμενα 
ἦν τῶν Ῥηνίων ῥήματα, παρεσκενήξοντο ὡς ναν" 
μαχήσοντες, ἠώς τε διέφαινε καὶ of σύλλογον 
τῶν ἐπιβατέων ποιησάμενοι, προηγόρενε εὖ ἔχοντα 
μὲν ἐκ πάντων Θεμιστοκλέης, τὰ δὲ ἔπεα ἪΡ 
πάντα κρέσσω τοῖσι ἥσσοσι ἀντιτεθέμενα, ὅσα 
δὴ ἐν ἀνθρώπου φύσι καὶ καταστάσι ἐγγίνεται, 
παραινέσας δὲ τούτων τὰ κρέσσω αἰρέεσθαι Ka 
καταπλέξας τὴν ῥῆσιν, ἐσβαίνειν ἐκέλευε ἐς τὰ 

΄ . sy A [eed ἐὰν ᾿ 
νέας. καὶ οὗτοι μὲν δὴ ἐσέβαινον, καὶ Ke 
ἀπ’ Αἰγίνης τριήρης, ὃ κατὰ τοὺς Αἰακίδα 
ἀπεδήμησς. 

84. ᾿Ενθαῦτα ἀνῆγον τὰς νέας ἁἀπίσας “Ἔχληνε 
ἀναγομένοισι δέ σφι αὐτίκα ἐπεκέατο οἱ Bi 
βαροι. οἱ μὲν δὴ ἄλλοι Ἕλληνες ἐπὶ πρύμν' 
ἁνεκρσύοντο καὶ ὠκελλον τὰς νέας, ᾿Αμεινίης, 
ΤΙαλληνεὺς ἀνὴρ ᾿Αθηναῖος ἐξαναχθεὶς νηὶ ἐμβά 
λει" συμπλακείσης δὲ τῆς νεὸς καὶ οὐ δυναμὲν 
ἀπαλλαγῆναι, οὕτω δὴ οἱ ἄλλοι ᾿Αμεινίῃ βι 
θέοντες συνέμισγον. ᾿Αθηναῖοι μὲν οὕτω λέγοι 
τῆς ναυμαχίης γενέσθαι τὴν ἀρχήν, Αὐγενῆται 
τὴν κατὰ τοὺς Αἰακέδας ἀποδημήσασαν ἐς Alyy 
ταύτην εἶναι τὴν ἄρξασαν. λέγεται δὲ καὶ τι 
ὡς φάσμα σῴι γυναικὸς ἐφάνη, φανεῖσαν δὲ δια 
80 
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them the whole truth. For that deed the men of 
Tenos were engraved on the tripod at Delphi 
among those that had vanquished the foreigner. 
With this ship that deserted to Salamis and the 
Lemnian which had already deserted to Artemisium, 
the Greek fleet, which had fallen short by two of 
three hundred and eighty, now attained to that full 
number, 

83. The Greeks, believing at Iast the tale of the 
Tenians, made ready for battle. It was now carliest 
dawn, and they called the fighting men to an 
assembly, wherein Themistocles made an harangue 
in which he excelled all others; the tenor of his 
words was to array all the good in man’s nature 
and estate against the evil; and having exhorted 
them to choose the better, he made an end of 
speaking and bade them embark. Even as they so 
did, came the trireme from Aegina which had been 
sent away for the Sons of Aeacus.? 

84. With that the Greeks stood ont to sea in full 
force, and as they stood out the foreigners straight- 
way fell upon them. The rest of the Greeks began 
to back water and beach their ships; but Aminias of 
Pallene, an Athenian, pushed out to the front and 
charged a ship; which being entangled with his, 
and the two not able to be parted, the others did 
now come to Aminias’ aid and joined battle. This 
is the Athenian story of the beginning of the fight ; 
but the Aeginetans say that the ship which began 
it was that one which had been sent away to 
Aegina for the Sons of Aeacus. This story also is 
toeld,—that they saw the vision of a woman, who 
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λεύσασθαι ὥστε καὶ ἅπαν ἀκοῦσαι τὸ τῶν 
Ἑλλήνων στρατόπεδον, ὀνειδίσασαν πρότερον 
τάδε, ""Ὦ δαιμόριοι, μέγρε κόσον ἔτι πρύμνην 
ἀνακρούεσθε; " : 

85, Κατὰ μὲν δὴ ᾿Αθηναίους ἐτετάχατο Patrice 
(αὗτοι γὰρ εἶχον τὸ πρὸς 'Ελευσῖνός τε καὶ 
ἑσπέρης κέρας), κατὰ δὲ Δακεξαιμονίους “Ἵωνεν' 
οὗτοι δ' εἶχον τὸ πρὸς τὴν ἠῶ τε καὶ τὸν Πειραιέα. 
ἐθελοκάκεον μέντοι αὐτῶν κατὰ τὰς Θεμιστοκλέος 
ἐντολὴς ὀλίγοι, οἱ δὲ πλεῦνες οὔ, ἔχω μέν vv 
συχνῶν οὐνόματα τριηράρχων καταλέξαι τῶν 
νέας ‘EXAnvidas ἑλόντων, χρήσομαι δὲ αὐτοῖσι 
οὐδὲν πλὴν Θεομήστορός τε τοῦ ᾿Ανδροδάμαντον 
καὶ Φυλάκον τοῦ Ἱστιαίου, Σαμίων ἀμφοτέρων. 
τοῦδε δὲ εἵνεκα μέμνημαι τούτων μούνων, ὅτι 
Θεομήστωρ μὲν διὰ τοῦτο τὸ ἔργον Σάμου tv 
ράννευσε καταστησάντων τῶν Τερσέων, Φύλακος 
δὲ εὐεργέτης βασιλέος ἀνεγρίφη καὶ χώρῃ ἐδω- 
ρήθη πολλῇ, of δ' εὐεργέται βασιλέος ὁροσιιγγαὶ 
καλέονται περσιατί, 

86, Περὶ μέν νυν τούτους οὕτω εἶχε' 
πλῆθος τῶν νεῶν ἐν τῇ Σαλαμῖνι ἐκεραίξετο, 
ad μὲν ὑπ ᾿Αθηναίων διαφθειρόμεναι at δὲ UT 
Αἰγινητέων. ἅτε γὰρ τῶν μὲν ᾿Ἑλλήνον σὺν 
κόσμῳ ναυμαχεόντων καὶ κατὰ τάξιν, τῶν oF 
βαρβάρων οὔτε τεταγμένων ἔτι οὔτε σὺν νῦῷ 
ποιεόντων οὐδέν, ἔμελλε τοιοῦτό αφι συνοίσεσθαι 
οἵἷάν περ ἀπέβη. καίτοι ἦσάν γε καὶ ἐγένοντο 
ταύτην τὴν ἡμέρην μακρῷ ἀμείνονες αὐτοὶ ἑωντῶν 
ἢ πρὸς Εἰὐβοίη, πᾶς τις προθυμεόμενος Καὶ 
δειμαίνων" Ἐέρξην, ἐδόκεέ τε ἕκαστος ἑωυτῶν 
θεήσασθαι βασιλέα. 
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eried commands loud enough for all the Greek fleet 
to hear, uttering first this reproach, “Sirs, what 
madness is this? how long will you still be backing 
water?” 

85. The Phoenicians (for they had the western 
wing, towards Eleusis) were arrayed opposite to the 
Athenians, and to the Lacedaemonians the Ionians, 
on the eastern wing, nearest to Piraeus. Yet but 
few of them fought slackly, as Themistocles had 
bidden them, and the more part did not so. Many 
names I could record of ships’ captains that took 
Greek ships; but I will speak of none save Theomestor 
son of Androdamas and Phylacus son of Histiacus, 
Samians both; and I make mention of these alone, 
because Theomestor was for this feat of arms made 
by the Persians despot of Samos, and Phylacus was 
recorded among the king’s benefactors and given 
much land, These benefactors of the hing are called 
in the Persian language, orosangae.? 

86. Thus it was with these two; but the great 
multitude of the ships were shattered at Salamis, 
some destroyed by the Athenians and some by the 
Aeginetans. For since the Greeks fought orderly and 
in array, but the foreigners were by now disordered 
and did nought of set purpose, it was but reason 
that they should come to such an end as befel 
them, Yet on that day they were and approved 
themselves by far better men than off Euboea ; all 
were zealous, and feared Xerxes, each man thinking 
that the hing’s eye was on him. 


2 Perhaps from old Persian rar, to guard, and Kat nats, 
ing; or, as Rawlinson sugsests, from Khwe καρφ᾽: (Zen?) 
= worthy of praise or reconl, (How and Wells’ note.) 


fe 


HERODOTUS 


87, Kara μὲν δὴ τοὺς ἄλλους οὐκ ἔχω pete 
ξετέρους εἰπεῖν ἀτρεκέως ὡς ἕκαστοι τῶν βαρ. 
βάρων ἡ τῶν ᾿χλήνων ἠγωνίζοντο’ κατὰ δὲ 
*A, ί δε ἐγένετο, ἀπ᾿ ὧν εὐδοκίμησε 

ρτεμισίην τά ry Ἢ K 
μᾶλλον ἔτι παρὰ βασιλέι. ἐπειδὴ yap ἐς θόρυβον 
πολλὸν ἀπίκετο τὰ βασιλέος πρήγματα, ἐν τοῦτῷ 
τῷ καιρῷ ἡ νηῦς ἡ ᾿Αρτεμισίης ἐδιώκετο ὑπὸ YES 
᾿Αττικῆς" καὶ ἣ οὐκ ἔχουσα διαφυγεῖν, ἔμπροσθε 
γὰρ αὐτῆς ἦσαν ἄλλαι νέες φίλιαι, ἡ δὲ αὐτῆς 
πρὸς τῶν πολεμίων μάλιστα ἐτύγχανε ἐοῦσαι 
ἔδοξέ οἱ τόδε ποιῆσαι, τὸ καὶ συνήνεικε ποιησασῇ. 
διωκομένη γὰρ ὑπὸ τῆς ᾿Αττικῆς φέρουσα ἐνέβαλε 
νηὶ φιλίῃ ἀνδρῶν τε Καλυνδέων καὶ αὐτοῦ ἐπι- 
πλέοντος τοῦ Καλυνδέων βασιλέος Δαμασιθύμου. 
εἰ μὲν καί τι νεῖκος πρὸς αὐτὸν ἐγεγόνεε ἔτε περὶ 
Ἑλλήσποντον ἐόντων, οὐ μέντοι ἔχω γε, εἰπεῖ» 
οὔτε εἰ ἐκ προνοίης αὐτὰ ἐποίησε, οὔτε εἰ συνέ- 
κύρησε ἡ τῶν Καλυνδέων κατὰ τύχην Tapa 
πεσοῦσα νηῦς. ὡς δὲ ἐνέβαλέ τε καὶ κατέδυσε, 
εὐτυχίῃ χρησαμένη διπλᾶ ἑωυτὴν ἀγαθὰ ἐργάν 
σατο. ὅ τε γὰρ τῆς ᾿Αττικῆς νεὸς τριήραρχος 
ὡς εἶδέ μιν ἐμβάλλουσαν νηὶ ἀνδρῶν βαρβάρων, 

ΐ hy νέα τὴν ᾿Αρτεμισίης ἢ Ῥλληνίδα 
νομίσας τὴν νέα τὴν ᾿Αρτεμισίης ἢ ᾿Βλληνίς 
εἶναι ἡ αὐτομολέειν ἐκ τῶν βαρβάρων καὶ αὐτοῖσι 
ἀμύνειν, ἀποστρέψας πρὸς ἄλλας ἐτρέπετο. 

88. Τοῦτο μὲν τοιοῦτο αὐτῇ συνήνεικε γενέσθαι 
διαφυγεῖν τε καὶ μὴ ἀπολέσθαι, τοῦτο δὲ συνέβη 
ὥστε κακὸν ἐργασαμένην ἀπὸ τούτων αὐτὴν 
μάλιστα εὐδοκιμῆσαι παρὰ Ξέρξῃ. λέγεται γὰρ 
βασιλέα θηεύμενον μαθεῖν τὴν νέα ἐμβαλοῦσαν, 
καὶ δή τινα εἰπεῖν τῶν παρεόντων “ Δέσποτα, ὡρᾷς 
᾿Αρτεμιαίην ὡς εὖ ἀγωνίξεται καὶ νέα τῶν πολέ, 
ὃς 
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87. Now as touching some of the others I cannot 
with exactness say how they fought severally, 
foreigners or Greeks; but what befel Artemisia 
made her to be esteemed by the king even more 
than before. The king’s side being now in dire 
confusion, Artemisia’s ship was at this time being 
pursued by a ship of Attica; and she could not 
escape, for other friendly ships were in her way, and 
it chanced that she was the nearest to the enemy; 
wherefore she resolved that she would do that which 
afterwards tended to her advantage, and as she fled 
pursued by the Athenian she charged a friendly ship 
that bore men of Calyndus and the king himself of 
that place, Damasithymus. It may be that she had 
had some quarrel with him while they were still at 
the Hellespont, but if her deed was done of set 
purpose, or if the Calyndian met her by crossing 
her path at haphazard, I cannot say. But having 
charged and sunk the ship, she had the good luck 
to work for herself 2 double advantage. For when 
the Attic captain saw her chargea ship of foreigners, 
he supposed that Artemisia’s ship was Greek or a 
deserter from the foreigners fighting for the Greeks, 
and he turned aside to deal with others. 

88. By this happy chance it came about that she 
escaped and avoided destruction ; and moreover the 
upshot was that the very harm which she had done 
won her great favour in Xerxes’ eyes. For the 
hing (it is said) saw her charge the ship as he 
‘viewed the battle, and one of the bystanders said, 
“Sire, see you Artemisia, how well she fights, Ba 
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how she has sunk an enemy ship?” Xerxes then 
asking if it were truly Artemisia that had done the 
deed, they affirmed it, knowing well the ensign of 
her ship ; and they supposed that the ship she had 
sunk was an enemy ; for the luckiest chance of all 
which had (as I have said) befallen her was, that not 
one from the Calyndian ship was saved alive to be 
her accuser. Hearing what they told him, Xerxes 
is reported to have said, “ My men have become 
Women, and my women men"; such, they say, were 
his words, 

89. In that hard fighting Xerxes’ brother the 
admiral Ariabignes, son of Darius, was slain, and 
withal many other Persians and Medes and allies of 
Tenown, and some Greeks, but few; for since they 
could swim, they who lost their ships, yet were not 
slain in hand-to-hand fight, swam across to Salamis ; 
but the greater part of the foreigners were drowned 
in the sea, not being able to swim. When the 
foremost ships were turned to flight, it was then 
that the most of them were destroyed ; for the men 
of the rearmost ranks, pressing forward in their ships 
that they too might display their valour to the 
ngs ran foul of their friends’ ships that were in 

ight. 

90. It happened also amid this disorder that 
certain Phoenicians whose ships had been destroyed 
came to the king and accused the Ionians of treason, 
Saying that it was by their doing that the ships had 

een lost; the end of which matter was, that the 
Tonian captains were not put to death, and those 

hoenicians who accused them were rewarded as 
I will show. While they yet spoke as aforesaid, 
a Samothracian ship charged an Attic; and while 
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Η ; 
jis. ἥ τε δὴ "Ἀττικὴ κατεδύετο καὶ ἐπιφερομενι 
+ - “" 4 
ἰγιναίη νηῦς κατέδυσε τῶν Ξαμοθρηίκων τὴν 
4 
fa. ἅτε δὲ ἐόντες ἀκοντισταὶ οἱ Sapol pins 
4 Ss 4 


οὺς ἐπιβάτας ἀπὸ τῆς καταδυσάσης νεὸς | 
LOUTES ἀπήραξαν καὶ ἐπέβησάν τέ κα 
μι vey 


μένους, ἐτράπετο πρὸς ποὺς Φοίνικας οἷα ὑπερ" 
͵ ᾿ 

πεόμενός TE καὶ πάντας αἰτιώμενος, Καὶ "αὐ » 
ἐκέλευσε «ἃς κεφαλᾶς ᾿ἀποταμεῖν, ἵνα μὴ͵ 


κακοὶ πενόμενοι οὺς ἀμείνονας βάχλωσι 
an tale 
ὅκως ἀρ τινα ἴδοι Ἐέρξης τ Ὁ ἔργον 
᾿ 
τι ἀποδεικνύμενον ἐν τῇ ναυμαχίὮ» ατήμενος 
τι ἀποδεκννς ἀντίον = ἐᾷ ἐκ λέεται 
ὑπὸ τῷ ὄρει ἀντίον Ξαλαμῖνος αλεξ 
Αἰγάλεως, ἀνεπυνθάνετο τὸν ποιήσαντον καὶ οἱ 
ὙΠ 4θεν τὸ ή ov 
ypa ατισται aveypapo mat y τὸν TPENPCT 
A / δέ | Bi ETO 
καὶ τὴν ga. πρὸς : καὶ . 
Ἢ ᾿ eo? 


τούτου τοῦ Φοινικηίΐου πάθεος. οἱ μὲν 
τοὺς Φοίνικας ἐτράποντο. 


gi, Τῶν δὲ βαρβάρων ἐς φυγὴν τραπομέ! 
é 6 as, τὸ Φάληρον Αἰγινῆται 


τῶν νεῶν, οἱ δὲ Αἰγινῆται τὰς ἐκπλεούσαξ 

δὲ τινὲς τοὺς "Αθηναίους διαφύγοιεν» 

ἐσέπιπτον ἐς τοὺς Αἰγινήτας. 

92. ᾿Ενθαῦτα συνεκύρεον νέες ἥ τε Θεμιστοκὰε ος 

διώκουσα νέα καὶ 7 τιολυκρίτου τοῦ ῦ 

Αἰγινήτεω νηὶ ἐμβαλοῦσα Ξιδωνίῃ; yt t 
pan 


τὴν προφυλάσσουσαν ἐπὶ Ξκιάθῳ τὴν 
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the Attic ship was sinking, a ship of Aegina bore 
down and sank the Samothracian; but the Samo- 
thracians, being javelin throwers, swept the fighting 
men with a shower of javelins off from the ship that 
had sunk theirs, and boarded and scized her them- 
selves. Thereby the Jonians were saved; for when 
Xeraes saw this great feat of their arms, he turned 
on the Phoenicians (being moved to blame all in the 
bitterness of his heart) and commanded that their 
heads be cut off, that so they might not accuse 
better men, being themselves cowards. For when- 
ever Xerxes, from his seat under the hill over against 
Salamis called Acgalcos, saw any feat achieved by 
his own men in the battle, he inquired who was 
the doer of it, and his scribes wrote down the names 
of the ship’s captain and his father and his city. 
Moreover it tended somewhat to the doom of the 
Phoenicians that Ariaramnes, a Persian, was there, 
who was a friend of the Ionians. So Xerxes’ men 
dealt with the Phoenicians. 

91. The foreigners being routed and striving to 
win out to Phalerum, the Aeginetans lay in wait 
for them in the passage and then achieved notable 
deeds; for the Athenians amid the disorder made 
havoe of all ships that would resist or fly, and so did 
the Aeginetans with those that were sailing out of 
the strait; and all that escaped from the Athenians 
fell in their course among the Aeginetans, 7 

92. Two ships met there, Themistocles’ ship 
pursuing another, and one that bore Polycritus 
son of Crius of Aegina; this latter had charged ἃ 
Sidonian, the same which had taken the Aeginetan 
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ἐπὶ ἧς ἔπλεε Nudes ὁ ᾿Ισχενόου, τὸν οἱ Πέρσαι 
κατακοπέντα ἀρετῆς εἵνεκα εἶχον ἐν τῇ νηὶ ἐκπα- 
γλεόμενοι" τὸν δὴ περιάγουσα ἅμα τοῖσι Πέρσῃσι 
ot a * e - , LA 2, Se 
ἥλω ἡ νηῦς ἡ Σιδωνίη, ὥστε Πυθέην οὕτω 
σωθῆναι ἐς Αἴγιναν. ὡς δὲ ἐσεῖδε τὴν νέα τὴν 
"Αττικὴν ὁ Πολύκριτος, ἔγνω τὸ σημήϊον ἰδὼν 
τῆς στρατηγίδος, καὶ βώσας τὸν Θεμιστοκλέα 
ἐπεκερτόμησε ἐς τῶν Αἰγινητέων τὸν μηδισμον 
ὀνειδίζων. ταῦτα μέν νυν νηὶ ἐμβαλὼν ὁ Πολυ- 
κριτὸς ἀπέρριψε ἐς Θεμιστοκλέα’ of δὲ βάρβαροι 
τῶν αἱ νέες περιεγένοντο, φεύγοντες ἀπίκοντο ες 
Φάληρον ὑπὸ τὸν πεζὸν στρατόν. : 
93. ’Ev δὲ τῇ ναυμαχίῃ ταύτῃ ἤκουσαν BA- 
λήνων ἄριστα Αἰγινῆται, ἐπὶ δὲ ᾿Αθηναῖοι, 
ἀνδρῶν & Ἡολύκριτός τε ὁ Αἰγινήτης καὶ 
᾿Αθηναῖοι Ἰδὐμένης τε δ᾽ Ἀναγυράσιος καὶ ᾿Δμειν"ῆ5 
Παλληνεύς, ὃς καὶ ᾿Αρτεμισίην ἐπεδίωξε. εἰ pe 
νιν ἔμαθε ὅτε ἐν ταύτῃ πλέοι ᾿Αρτεμισίῆ, uk 
ἂν ἐπαύσατο πρότερον ἣ εἷλέ μὲν ἢ καὶ αὐτὸς 
ἥλω. τοῖσι γὰρ ᾿Αθηναίων τριηράρχοισε TAPE 
κεκέλευστο, πρὸς δὲ καὶ ἄεθλον ἔκειτο μύριαι 
Spaypal, ὃς ἄν μὲν ζωὴν ἕλῃ" δεινὸν γάρ τι 
ἐποιεῦντο γυναῖκα ἐπὶ τὰς ᾿Αθήνας στὶ ατεύεσι ate 
αὕτη μὲν δή, ὡς πρότερον εἴρηται, διέφυγε" 170” 
δὲ καὶ οἱ ἄλλοι, τῶν αἱ νέες περιεγεγόνεσαν, ἐν 
τῷ Φαλήρῳ. ‘i 
94. ᾿Αδεΐμαντον δὲ τὸν Κορίνθιον στρατηγθν 
λέγουσε ᾿Αθηναῖος αὐτίκα κατ᾽ ἀρχάς, ὡς Tre 
μισγον ai νέες, ἐκπλαγέντα τε καὶ ὑπερδείσανταν 
Oe eae er Oe de cael es ee 


1 Polycritus cries to Themistocles, ‘‘See how friendly ν8 
are to the Persians!” Polycritus and his father had beet 
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ship that watched off Sciathus, wherein was Pytheas 
son of Ischenous, that Pytheas whom when gashed 
with wounds the Persians kept aboard their ship 
and made much of for his valour; this Sidonian ship 
was carrying Pytheas among the Persians when she 
was now taken, so that thereby he came safe back 
to Aegina. When Polycritus saw the Attic ship, 
he knew it by seeing the admiral’s ship’s ensign, 
and cried out to Themistocles with bitter taunt 
and reproach as to the friendship of Aegina with 
the Persians.) Such taunts did Polycritus hurl at 
Themistocles, after that he had charged an enemy 
ship. As for the foreigners whose ships were yet 
undestroyed, they fled to Phalerum and took refuge 
with the Jand army. 

93. In that sea-fight the nations that won most 
renown were the Aeginetans, and next to them the 
Athenians; among men the most renowned were 
Polycritus of Aegina and two Athenians, Eumenes 
of Anagyrus and Aminias of Pallene, he who pur- 
sued after Artemisia. Had he known that she was 
in that ship, he had never been stayed ere he took 
hers or lost his own; such was the bidding given to 
the Athenian captain, and there was a prize withal 
of ten thousand drachmae for whoever should take 
her alive; for there was great wrath that a woman 
should come to attack Athens. She, then, escaped 
as I have already said; and the rest also whose ships 
were undestroyed were at Phalerum. 

94. As for the Corinthian admiral Adimantus, the 
Athenians say that at the very moment when the 
ships joined battle he was struck .with terror and 


taken as hostages by the Athenians ἡ hen Aegina was charged 
With favouring the Persians (vi. 49, 73). 
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πὰ ἱστία ἀειράμενον οἴχεσθαι φεύγοντα, ἰδόντας 
δὲ τοὺς Ἱζορινθίους τὴν στρατηγίδα φεύγουσαν 
ὡσαύτως οἴχεσθαι. ὡς δὲ ἄρα φεύγοντας ηίνεσθαι 
τῆς Σαλαμμίης κατὰ ἱρὸν ᾿Αθηναίης Σκιράδον, 
περιπίπτειν σῴι κέλητα θείῃ πομπῇ, τὸν οὔτε 
πέμψαντα φανῆναι οὐδένα, οὔτε τε τῶν ἀπὸ τῆς 
στρατιῆς εἰδόσι προσφέρεσθαι τοῖσι Ἐορινθίοισι, 
τῇδε δὲ συμβάλλονται εἶναι θεῖον τὸ πρῆγμα. 
ὡς γὰρ ἀγχοῦ γενέσθαι τῶν νεῶν, τοὺς ἀπὸ τοῦ 
κέλητος λέγειν τάδε. “᾿Αδείμαντε, σὺ μὲν ἀπο- 
στρέψας τὰς νέας ἐς φυγὴν ὅρμησαι καταπροδοὺς 
τοὺς “Ελληνας" of δὲ καὶ δὴ νικῶσι ὅσον αὐτὸ! 
ἠρῶντο ἐπικρατήσαντες τῶν ἐχθρῶν." ταῦτα 
λεγόντων ἀπιστέειν γὰρ τὸν ᾿Αδείμαντον, αὐτί 
τάδε λέγειν, ὡς αὐτοὶ οἷοί τε εἶεν ἀγόμενοι ὅμηρσὶ 
ἀποθνήσκειν, ἣν μὴ νικῶντες φαίνωνται οἱ “Eh 
Ayves. οὕτω δὴ ἀποστρέψαντα τὴν νέα αὐτὸν 
τε καὶ τοὺς ἄλλους ἐπ᾽ ἐξεργασμένοισι ἐλθεῖν ἐφ 
τὸ στρατόπεδον, τούτους μὲν τοιαύτη φάτις ἔχει 
ὑπὸ ᾿Αθηναίων, οὐ μέντοι αὐτοί γε Κορίνθιοι 
ὁμολογέουσι, ἀλλ᾽ ἐν πρώτοισι σφέας αὐτοὺς τῆς 
ναυμαχίης νομίζουσι γενέσθαι" μαρτυρέει δέ σφι 
καὶ ἡ ἄλλη “Ελλάς. 

95. ᾿Αριστείδης δὲ ὁ Λυσιμάχου ἀνὴρ Αθηναῖσς, 
τοῦ καὶ ὀλίγῳ re πρότερον τούτων ἐπεμνήσθην ὡς 
ἀνδρὰς ἀρίστον, οὗτος ἐν τῷ θορύβῳ τούτῳ τῷ 
περὶ Σαλαμῖνα γενομένῳ τάδε ἐποίεε" παραλαβὼν 
πολλοὺς τῶν ὁπλιτέων of παρατετέχατο παρὰ 
τὴν ἀκτὴν τῆς Ξαλαμινίης χώρης, γένος ἐόντες 
y2 
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panic, and hoisting his sails fled away; and when 
the Corinthians saw their admiral’s ship (lccing they 
were off and away likewise. But when (so the story 
goes) they came in their flight near that part of 
Salamis where is the temple of Athene Sciras,1 
there by heaven's providence a boat met them 
which none was known to have sent, nor had the 
Corinthians, ere it drew nigh to them, known aught 
of the doings of the fleet ; and this is how they infer 
heaven's hand in the matter: when the boat came 
nigh the ships, those that were in it cried, “ Adi- 
mantus, you have turned back with your ships in 
flight, and betrayed the Greeks; but even now 
they are winning the day as fully as they ever 
prayed that they might vanquish their enemies.” 
Thus they spoke, and when Adimantus would not 
believe they said further that they were ready to 
be taken for hostages and slain if the Greeks were 
not victorious for all to see. Thereupon Adimantus 
and the rest did turn their ships about and came 
to the fleet when all was now over and done. 
Thus the Athenians report of the Corinthians ; but 
the Corinthians deny it, and hold that they were 
among the foremost in the battle; and all Hellas 
bears them witness likewise. 

95. But Aristides son of Lysimachus, that Athenian 
of whose great merit I have lately made mention, did 
in this rout at Salamis as I will show: taking many 
of the Athenian men-at-arms who stood arrayed on 
the shores of Salamis, he carried them across to 


χ πε νὰ . tow AY we pgtecm tee nf Malamis, 
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'λδηναῖοι, ἐς τὴν Ψυττάλειαν rigor ἀπέβησε 
dyer, οἱ τοῖς Wipaas τοῖς ἐν τῇ νησῖδε ταύτῃ 
xarthovevaar πάνταςι " 

96. "Ὡς ξὲ ἡ ναυμαχίη ξδιελέλυτο, κατειρύσαιτεῖ 
ἧς the Σαλαμῖνα of ΓΈΛληνες τῶν »ανηγίῶν 0σα 
ταύτῃ ἐτύγχανε ἔτι ξάντα, ἕτοιμοι ἦσαν ἐς ἄλλην 
ναυμαχίην, ἐλτίζουτες show περιεούσησι νηυσὶ 
ἔτι χρήσεσθαι βασιλέα. τῶν δὲ νανηγΐων πολλά 
ὑπολαβὼν ἄνεμος ζέφυρος iad τῆς ᾿Αττικῆς ἐπὶ 
THY ἡιόνα τὴν καλεομένην Κωλιάξα" ὥστε “noe 
πλησθῆναι τὸ» χρησμὸν τὸν τέ ἄλλον πάντα τὸν 


: 
“περὶ τῆς ναυμαχίης ταύτης εἰρημένον ney νο 
ταῦτ 


Διουσαίον, καὶ δὴ καὶ κατὰ τὰ ναυήγια τὰ τ 
ἐξενειχθέντα τὸ εἰρημένον πολλοῖσι Crest πρότεον 
τούτων ἐν χρησμῷ Δυσιστρίτῳ ᾿Αθηναίῳ ade 
Μ Η͂ Ψ per * "PRAHA 
χρησμολόγῳ, τὸ ἐλελήύθεε πάντας τοὺς 
KonredSes δὲ γυναῖκες ἐρετμοῖσι φρύξουσι 


τοῦτο δὲ ἔμελλε ἀπελάσαντος βασιλέος ἔσεσθαι. 
91. Ἐξέρξης δὲ ὡς ἔμαθε τὸ γε, νὸς πάθος, 
δείσας μὴ τις τῶν Ἰώνων ὑποθῆται τοῖσι “Ἑλλησι 
ἢ αὐτοὶ νοήσωσι πλέειν ἐς τὸν “Ἑλλήσποντον 
λύσοντες Xe --ταῦν-- νον το ας On ἐν τῇ 
, Εὐρώπῃ 
θέλων δι Ε “ ; 
μήτε τοῖσι ἑωυτοῦ, és τὴν Σαλαμῖνα, χῶμα me 
βᾶτο διαχοῦν, γαύλους τε Φοινικηίους σννέδεε, 
ἵνα ἀντί τε σχεδίης ἔωσε καὶ τείχεος, ἀρτέετό ζι 
ἐς πόλεμον ὡς ναυμαχίην ἄλλην ποιησόμενος: 
Pace i SOREN a UN ας τσ τὸν 
+ A narrow headland 24 miles south of Phaleram} jnst 
where ships would be driven from the battle by a west wind 
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the island Psyttalea, and they slaughtercd all the 
Persians who were on that islet. 

96. The sea-fight being broken off, the Greeks 
towed to Salamis all the wrecks that were still 
afloat in those waters, and held themselves ready 
for another battle, thinking that the king would 
yet again use his ships that were left. But many 
of the wrecks were caught by a west wind and 
carried to the strand in Attica called Colias;! so 
that not only was the rest of the prophecy fulfilled 
which had been uttered by Bacis and Musaeus 
concerning that sea-fight, but also that which had 
been prophesied many years ago by an Athenian 
oracle-monger named Lysistratus, about the wrecks 
that were here cast ashore (the import of which 
prophecy no Greek had noted) : 


“Also the Colian dames shall roast their barley 
with oar-blades.” 


But this was to happen after the king's departure. 
91. When Xerxes was aware of the calamity that 
had befallen him, he feared lest the Greeks (by 
Ionian counsel or their own devising) might sail 
to the Hellespont to break his bridges, and he might 
be cut off in Europe and in peril of his life; and so 
he planned flight. But that neither the Greeks nor 
his own men might discover his intent, he essayed 
to build a mole across to Salamis,* and made fast a 
line of Phoenician barges to be a floating bridge and 
a wall; and he made preparation for war, as though 
he would fight at sea again. The rest who saw him 


ee ered roy 


~ ‘i “. “νων. 


95 


HERODOTUS 


ὁρῶντες δέ μὲν» πάντες of ἄλλοι ταῦτα πρήσσοντα 
εὖ ἠπιστέατο ὡς ἐκ παντὸς νόου παρεσκεύασται 
μένων πολεμήσει»" Μαρδόνιον δ᾽ οὐδὲν τούτων 
ἐλάνθανε ὡς μάλιστα ἔμτειρον ἐόντα τῆς ἐκείνον 
διαυνοίης 

98. Ταῦτά τε ἅμα Ξέρξης ἐποίεε καὶ ἔπεμπε ἐξ 
Πέρσας ἀγγελέοντα τὴν παρεοῦσιν σφι συμφορὴ» 
τούτων δὲ τῶν ἀγγέλων ἐστὶ οὐδὲν ὅ τι θᾶσσον 
παραγίνεται θνητὸν ἐόν: οὕτω τοῖσι Πέρσῃσι 
ἐξεύρηται τοῦτος λέγουσι γὰρ ὡς ὑσέων ἂν 
ἡμερέων ἢ ἡ πᾶσα ὁδός, τοσοῦτοι ἵπποι τέ κα 
ἄνδρες διεστᾶσι κατὰ ἡμερησίην ὁδὸν ἑκάστην 
ἵππος τε καὶ ἀνὴρ τεταγμένος" τοὺς οὔτε νιφετόδ, 
οὐκ ὄμβρος, οὐ καῦμα, ob νὺξ ἔργει μὴ οὐ κατα: 
νύσαε τὸν προκείμενον αὐτῷ δρόμον τὴν ταχίστην, 
ὁ μὲν δὴ πρῶτος δραμὼν παραδιδοῖ τὰ ἐντεταλμένα 
τῷ δευτέρῳ, ὁ δὲ δεύτερος τῷ τρίτῳ" τὸ δὲ ἐνθεῦτεν 
ἤδη κατ' ἄλλον καὶ ἄλλον διεξέρχεται παραδιδύ- 
μενα, κατά περ ἐν “ἤλλησι ἡ λαμπαδηφορίη τὴν 
τῷ Ἡφαίστῳ ἐπιτελέουσι. τοῦτο τὸ δράμημα 
τῶν ἵππων καλέουσι ἸΙέρσαι ἀγγαρήιον. 

99. Ἧ μὲν δὴ πρώτη ἐς Σοῦσα ἀγγελίη ἀπὲ 
κομένη, ὡς ἔχοι ᾿Αθήνας Ἐέρξης, ἔτερψε οὕτῶ 
δή τι Περσέων τοὺς ὑπολειφθέντας ὡς τάς τέ 
ὁδοὺς μυρσίνῃ πάσας ἐστόρεσαν καὶ ἐθυμίων 
θυμιήματα καὶ αὐτοὶ ἧσαν ἐν ϑυσίῃσί τε καὶ 
εὐπαθείῃσε. ἡ δὲ δευτέρη σφι ἀγγελίη emer eX” 
θοῦσα συνέχεε οὕτω ὥστε τοὺς κιθῶνας κατερβῆ᾽ 


Peete eee ete aa a ΥΩ ΑΕ ΦΎΕΙΝ τος 


3 Torch-races were run at certain Athenian festivals 
They were of various kinds One was ‘‘a relay or team race 
There were several lines of runners; the first man in ἐᾷ 
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so doing were fully persuaded that he was in all 
earnestness prepared to remain there and carry on 
the war; but none of this deceived Mardonius, who 
had best experience of Xerxes’ purposes. 

98. While Xerxes did thus, he sent a messenger 
to Persia with news of his present misfortune. Now 
there is nothing mortal that accomplishes a course 
more swiftly than do these messengers, by the 
Persians’ skilful contrivance. It is said that as many 
days as there are in the whole journey, so many are 
the men and horses that stand along the road, each 
horse and man at the interval of a day's journey ; 
and these are stayed neither by snow nor rain nor 
heat nor darkness from accomplishing their appointed 
course with all speed. The first rider delivers his 
charge to the second, the second to the third, and 
thence it passes on from hand to hand, even as in the 
Greek torch-bearers’ race? in honour of Hephaestus, 
This riding-post is called in Persia, angareion,? 

99. When the first message came to Susa, telling 
that Xerxes had taken Athens, it gave such delight 
to the Persians who were left at home that they 
strewed all the roads with myrtle boughs and burnt 
incense and gave themselves up to sacrificial feasts 
and jollity; but the second, coming on the heels 
of the first, so confounded them that they all rent 


Nine had his torch lighted at the altar and ran with it at full 
thee to the second, to whom he passed it on, the second to 
the third, and so on till the last man carried it to the goal. 
The line of runners which first passed its torch alight to the 
Goal was the winning team " (How and Wells). ‘ 
&yyopos is apparently a Babylonian word, the Persian 
Word for a post-rider being in Greek ἀστάνδης (How and 
Welle), &yyapes passed into Greek usage; ep. Aesch. Ag. 
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their tunics, and cried and lamented without ceasing, 
holding Mardonius to blame; and it was not xo much 
in grief for their ships that they did this as because 
they feared for Xerxes himself. 

100. Such was the plight of the Persians for all 
the time until the coming of Xerxes himself ended 
it. But Mardonius, secing that Xerxes was greatly 
distressed by reason of the sca-fight, and suspecting 
that he planned flight from Athens, considered 
with himself that he would be punished for over- 
persuading the king to march against Hellas, and 
that it was better for him to risk the chance of 
either subduing Hellas or dying honourably by flying 
at a noble quarry; yet his hope rather inclined 
to the subduing of Hellas; wherefore taking all 
this into account he made this proposal : “Sire, be 
not grieved nor greatly distressed by reason of this 
that has befallen us. “It is not on things of wood 
that all the issue hangs for us, but on men and 
horses; and there is not one of these men, who 
think that they have now won a crowning victory, 
that will disembark from his ship and essay to 
withstand you, no, nor anyone from this mainland ; 

_ they that have withstood us have paid the penalty. 
If then it so please you, let us straightway attack 
the Peloponnese; or if it please you to wait, that 
also we can do. Be not cast down; for the Greeks 
have no way of escape from being accountable for 
their former and their latter deeds, and becoming 
your slaves. Itis best then that you should do as 
T have said; but if you are resolved that you will 
lead your army away, even then I have another 
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Πέρσας, βασιλεῦ, μὴ ποιήσῃς καταγελάστονξ 
«μκυέσθαι “ὕλλησι οὐδὲ γὰρ ἐν Πέρσῃσί τοῦ τ 
δεδήληται τῶν πρηγμάτων, οὐδ᾽ ἐρέεις ὅκου eye 
νόμεθα ἄνδρες κακοί. 2 δὲ Φοίνικές τέ καὶ 
Διηύπτιοι καὶ Κύπριοί τέ αἱ Κίλικες, κακὸ 


ἐγένοντο, οὐδὲν πρὸς {lépaas τοῦτο προσῆκε, τὸ 


πάθος. ἤδη OF» ἐπειδὴ οὐ Πέρσ' τιο σι 
ἐμοὶ πείθεο" εἴ τοι ἐδοκται μὴ ταραμένειν, σὺ 
ἐν ἐς ἤθεα TA GEO? ὃ ἀπέλαυνε στρατὴν 
ἀπάγων τὸ πολλόν» ἐμὲ δὲ σοὶ XP? τὴν ἢ aod 

υριάδας τοῦ 


παρασχεῖν δεδουλωμένην» τριήκοντ' 
στρατοῦ ἀποχεξάμενον." 
᾿ 


101. Ταῦτα ἀκούσας Ξέρξης ὡς 


1 
σάμενος ἔφη ὑποκρινέεσθαι ὁκότερον͵ noe 


+ 
τούτων. ὡς δὲ ἐβουλεύετο ἅμα Tepes ἢ 
: ν OF ἐΡτ τνν - 
ἐπικλήτοισι, ἔδοξέ οἱ Kat ᾿Αρτεμισίην 4 Bes 

ὅ ὁ ver 


οὐδενὸς μεταίτιον πάθεος εἰσί, ἀ βον μὲ a 
σφι ἡένουτ᾽ ἂν ἀπόδεξι»ς- ἐμὲ ὧν ἡ ταῦτα κελενεὶ 
ποιέειν, ἢ αὐτὸς ἐθέλει τριήκοντα pup ας aoe 
μενος ποῦ στρατοῦ mapac, ety ob ip EAN ᾿ 
δεδονλωμένην, αὐτὸν δέ μὲ κελεύει ὦ MM wwe 
σὺν τῷ χοιπῷ στρατῷ ἐς ἤθεα τὰ ἐμά. σὺ ; 
ὶ τῇ ίης εὖ υνεβοῦ 


BOOK VIII. 100-101 


plan. Do not, O king, make the Persians a Jaugh- 
ing-stock to the Greeks; for if you have suffered 
harn, it is by no fault of the Persians, nor can you 
say that we have anywhere done Jess than brave 
men should; and if Phoenicians and Egyptians 
and Cyprians and Cilicians have so done, it is not 
the Persians who have any part in this disaster. 
Wherefore since the Persians are nowise to blame, 
be guided by me; if you are resolved that you will 
not remain, do you march away homewards with 
the greater part of your army; but it is for me 
to enslave and deliver Hellas to you, with three 
hundred thousand of your host whom I will 
choose.” 

101. When Xerxes heard that, he was as glad 
and joyful as a man in his evil case might be, 
and said to Mardomus that he would answer him 
when he had first taken counsel which of the two 
plans he would follow; and as he consulted with 
those Persians whom he summoned, he was fain 
to bid Artemisia too to the council, because 
he saw that she alone at the former sitting had 
discerned what was best to do. When Artemisia 
came, Xerxes bade all others withdraw, both Persian 
councillors and guards, and said to her: “ It is Mar- 
donius’ counsel that I should abide here and attack 
the Peloponnese; for the Persians, he says, and the 
land army are nowise to blame for our disaster, and 
of that they would willingly give proof. Wherefore 
it is his counsel that I should do this; else he offers 
to choose out three hundred thousand men of the 
army and deliver Hellas to me enslaved, while I 
myself by his counsel march away homeward with 
the rest of the host. Now therefore I ask of you: 
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χευσας τῆς «ενομένης οὐκ ἐῶσα ποιέεσθαι, νῦν 
τε συμβούλευσον ὁκότερα ποιέων ἐπιτύχω © 
βουλευσάμενος" 

105. Ὃ μὲν ταῦτα συνεβουλεύετον ἡ δὲ δι 
τάδε. “ εἰασιλεῦ, χαλεπὸν μὲν στὶ συμβ 


σε ἀπελαύνειν ὀπίσω, ἃ αρδόνιον Θέ, 
ή “τοῦ κατὰ" 


: 
τὰ νοέων λέγειν σὸν τὸ ἔργον 5, δέσποτα νεται 
οἱ γὰρ σοὶ δοῦλο κατεργά οὔτ᾽ δὲ ἣν 
πὰ ἐναντία τῆς Μαρδονίου ἡμης γένητα!» ὖδε 
συμφορὴ BE an ἔ é pred? os Κ' 
ἐκείνων TO πρηγμάτων οἶκον τὸν ὄν" ἢ 

τύ τε περιῇς Καὶ οἶκος , οχλοὺς 
πολλάκις ἀγῶνας δραμέονται περὶ © gw αν 

é On, ΔΟῪ 


of “λληνέδ. Map: ονίου δέ, ἤν τι me fe 


. - “ 

οὐδεὶς γίνεται, οὐδέ τι νικῶντες δ᾽. pees 

νικῶσι», δοῦλον σὸν ἀπολέσαντεζ᾽ σν δέ, τὰ 
᾿ , ac id πυρώσας τὰς 


εἵνεκα τὸν στόλον ἐποιήσαο, 
᾿Αθήνας ἀπελᾷς." 


e ᾿ - 1. "πὶ Ens 
103. “Hoda τέ δὴ τῇ συμβουμῇ Na ΠΝ 
χέγουσα yap ἐπετύγχανξ τά ὺς ee 
οὐδὲ γὰ εἰ πά ὶ πᾶσαι σ' Bourn 
αὐτῷ μένε!»» ἔμενε ἂν δοκέει ep is of o καταρβ A 
2 3 " την μὲν 


νόθοι γὰρ eves παῖδές ἱ συνέσποντο. ν᾽ i 
104. ἔπεμπε δὲ τοῖσι παι Kov ae 
τιμον, YEVOS μὲν ἐόντα Tin ota, PEP μενον 
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as you did rightly in counselling me against the 
late sea-fight, so now counsel me as to which of 
these two things I shall be best advised to do.” 

102. Being thus asked for advice she replied: 
“It is difficult, O king, to answer your asking for 
advice by saying that which is best; but in the 
present turn of affairs I think it best that you 
march away back, and that Mardonius, if he wills 
and promises to do as he says, be left here with 
those whom he desires. For if he subdue all that 
he offers to subdue, and prosper in the purpose 
wherewith he speaks, the achievement, Sire, is yours; 
for it will be your servants that have wrought it. 
But if again the issue be contrary to Mardonius’ 
opinion, it is no -great misfortune so long as you 
and all that household of yours be safe; for while 
you and they of your house are safe, many a time 
and oft will the Greeks have to fight for their lives. 
As for Mardonius, if aught ill befall him, it is no 
matter for that; nor will any victory of the Greeks 
be a victory in truth, when they have but slain your 
servant; but as for you, you will be marching home 
after the burning of Athens, which thing was the 
whole purpose of your expedition.” 

103. Artemisia’s counsel pleased Xerxes; for it 
happened that she spoke his own purpose ; in truth 
I think that he would not have remained, though all 
men and women had counselled him so to do; so 
panie-stricken was he. Having then thanked Arte- 
misia, he sent her away to carry his sons to Ephesus; 
for he had some bastard sons with him. 

104. With these sons he sent Hermotimus as 
guardian; this man was by birth of Pedasa, and the 
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᾿ χύχων ἐτιμήθη άλιστα παρὰ Ξέρξῃ, 
Qs δὲ τὸ στράτευμα τὸ 

βασιλεὺς ἐπὶ τὰς ᾿Αθήνας EO” ἐν Σάρδισι, ©, 
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most honoured by Xerxes of all his cunuchs. The 
people of Pedasa dwell above Halicarnassus. This 
happens among these people: when aught untoward 
is about to befall within a certain time all those 
that dwell about their city, the priestess of Athene 
then growsa great beard. ‘This had already happened 
to them twice. 

105. Hermotimus, who came from this place 
Pedasa, had achieved a fuller vengeance for wrong 
done to him than had any man within my knowledge. 
Being taken captive by enemies and exposed for 
sale, he was bought by one Panionius of Chios, a 
man that had set lumself to earn a livelihood out of 
most wicked practices; he would procure beautiful 
boys and castrate and take them to Sardis and 
Ephesus, where he sold them for a great price; for 
the foreigners value eunuchs more than perfect men, 
by reason of the full trust that they have in them. 
Now among the many whom Panionius had castrated 
in the way of trade was Hermotimus, who was not in 
all things unfortunate; for he was brought from 
Sardis among other gifts to the king, and as time 
went on he stood higher in Xerxes’ favour than any 
other eunuch, 

106. Now while the king was at Sardis and there 
Preparing to lead his Persian armament against 
Athens, Hermotimus came for some business that he 
had in hand down to the part of Mysia which is 
inhabited by Chians and called Atarneus, and there 
he found Panionius, Perceiving who he was, he 
held long and friendly converse with him; “it is 
to you,” he said, “that I owe all this prosperity of 


* The words in brackets are probably an interpolation, 
from i. 175, where they occur more appropriately. 
105 


περιέκαβε, ἔλεγε Ὡρμότεμος 7 ε- “Ὦ πάντων 
ἀνδρῶν ἤδη μάλιστα ἀπ᾽ ἔργων ἀνοσιωτάτων τὸν 
φῆ 


ταὶ 

eee Cee nee! a 

ἐργάσατο, οἱ παῖδες ἀναγκαζόμενοι ἀπέταμνον. 
Τιανιώνιον μὲν νυν οὕτω περιῆλθε ἥ τε τίσις καὶ 


θῆναι ασίλέι. ἐπεὶ 
“τ-λέοντες εἱ βάρβαροι, ἀνατείνονσιε yap ἄκραι 
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mine; now if you will bring your houschold and 
dwell here, I will make you prosperous in return,” — 
promising this and that; Panionius accepted his 
offer gladly, and brought his children and his wife. 
But Hermotimus, having got the man and all his 
household in his power, said to him: ‘Tell me, 
you that have made a livelihood out of the wickedest 
trade on earth! what harm had I or any of my fore- 
fathers done to you, to you or yours, that you made 
me to be no man, but a thing of nought? ay, you 
thought that the gods would have no knowledge of 
your devices of old; but their just law has brought 
you for your wicked deeds into my hands, and now 
you shall be well content with the fulness of that 
Justice which I will execute upon you.” With these 
words of reproach, he brought Panionius’ sons before 
him and compelled him to castrate all four of them, 
his own children; this Panionius was tompelled to 
do; which done, the sons were compelled to castrate 
their father in turn. Thus was Panionius overtaken 
by vengeance and by Hermotimus. 

107. Having given his sons to Artemisia’s charge 
to be carried to Ephesus, Xerxes called Mardonius 
to him and bade him choose out whom he would 
from the army, and make his words good so far as 
endeavour availed. For that day matters went thus 
far; in the night, the admirals by the king’s com- 
mand. put out to sea from Phalerum and made for 
the Hellespont again with all speed, to guard the 
bridges for the king’s passage. When the foreigners 
came near to the “Girdle”! in their course, they 
thought that certain httle headlands, which here jut 

1 A promontory on the west coast of Attica, between 


Piraeus and Sunium. 
τοῦ 
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Neral τῆς ἠπείρου ταύτης, ἔδοξάν τε νέας εἶναι 
καὶ ἔφευγον ἐπὶ ποκχλόν" χρόνῳ δὲ μαθόντες ὅτι 
ob νέες εἶεν Arn’ ἄκραι, cA» Bévres ἐκομίζοντο. 

108. ‘Qs δὲ ἡμέρη ἐγίνετο, ὁρῶντες οἱ “Ἑλληνες 
κατὰ χώρην μένοντα τὸν στρατὸν τὸν πεζὸν 
ἤλπιζον καὶ τὰς νέας εἶναι περὶ Φάληρον, ἐδόκεόν 
τε ναυμαχήσειν σφέας παραρτέοντό τε ὡς ἀλεξη- 
σόμενοι. ἐπεὶ δὲ ἐπύθοντο τὰς νέας οἰχωκυίας, 

Ἢ 


νυν ναυτικὸν τὸν Ξέρξεω στρατο οὐκ ἐπεῖδον 
διώξαντες μέχρι »Ανδρου, ἐς δὲ τὴν “Avdpoy ἀπι- 
: 
€ 
quauny ἀπεδείκνυτο διὰ νήσων πραπομένους καὶ 
ἐπιδιώξαντας πὰς νέας πλέειν ἰθέως ἐπὶ τὸν 
«λλήσποντον λύσοντας τὰς γεφύρας" Εύρυ- 
βιάδης δὲ τὴν ἐναντίην ταύτῃ γνώμην ἐτίθετο, 
λέγων ὡς εἰ ύσουσι τὰς σχεδίας, τοῦτ ἂν μέγι" 
στον πάντων σφι κακῶν τὴν “Ἑλλάδα ἐργάσαιτο. 
i 


εἰ γὰρ ἀναγκασθείη ἁ Πέρσης, μένειν ἐν τῇ 
Εὐρώπῃ, πειρῷτο ἂν ἡσυχίην μὴ ἄγειν, ὡς ἄγοντι 


ἐν οἱ ἡσυχίην οὔτε τι προχωρέειν οἷόν τε ἔσται 
τῶν πρηγμάτων οὔτε τις κομιδὴ τὰ ὀπίσω φα- 
νήσεται, χιμῷ TE οἱ στρατιὴ διαφθερέεται, 
ἐπιχειρέοντι δὲ αὐτῷ καὶ ἔργου ἐχομενῷ πάντα 
τὰ κατὰ τὴν Βὐρώπην οἷά τε ἔσται “προσχωρῆσαι 
κατὰ πόλις TE "αἱ κατὰ ἔθνεα, ἤτοι ἁλισκομένων 
γε ἢ “πρὸ τούτου ὁμολογεόντῶων" τροφήν τε ἕξειν 
σφέας πὸν ἐπέτειον αἰεὶ τὸν τῶν «ελλήνων καρ΄ 
ma. ae δοκέειν YEP νἰκηθέντα τῇ ναυμαχίῃ 
οὗ μενέειν ἐν τῇ τὐρώπῃ τὸν Πέρσην' ἐατέον ὧν 
εἶναι φεύγειν, ὃς ὃ ἔλθοι φεύγων ἐς τὴν ἑωντοῦ' 


aes ἐς ene oxell , ayia’ 
τὸ ἐνθεῦτεν δὲ περὶ TS ἐκείνου ποιέεσθαι ἤδη τὸν 
“88 
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but from the mainland, were ships, and they fled for 
a long way; but learning at last that they were no 
ships but headlands they drew together and went 
on their way. 

108. When it was day, the Greeks saw the land 
army abiding where it had been and supposed the 
ships also to be at Phalerum; and thinking that 
there would be a sea-fight they prepared to defend 
themselves. But when they learnt that the ships 
were gone, they straightway resolved on pursuit ; so 
they pursued Xerxes’ fleet as far as Andtos, but had 
no sight of it; and when they came to Andros they 
held a council there. Themistocles declared his 
opinion that they should hold their course through 
the islands, and having pursued after the ships 
should sail forthwith to the Hellespont to break the 
bridges; but Eurybiades oflered a contrary opinion, 
saying that to break the bridges would be the 
greatest harm that they could do to Hellas.“ For,”” 
said he, “if the Persian be cut off and compelled to 
remain in Europe, he will essay not to be inactive, 
seeing that if he be inactive neither can his cause 
prosper nor can he find any way of return home, but 
his army will perish of hunger; but if he be ad- 
venturous and busy, it may well be that every town 
and nation in Europe may join itself to him severally, 
hy conquest or ere that by compact; and he will live 
on whatsoever yearly fruits of the carth Hellas 
produces. But, as I think that the Persian will not 
remain in Europe after his defeat in the sea-fight, 
let us suffer him to flee, till he come in his flight to 
his own country; and thereafter let it be that 
country and not ours that is at stake in the war.” 


rey 
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tie aren δ ν 
ἀγῶνα ἐκέλευε. ταύτης δὲ εἴχοντο τῆς γιώμης 
καὶ Πελοπουνησίων τῶν ἄχλων of στρατηγοί. 

109. Ὡς δὲ ἔμαθε ὅτι οὐ πείσει τούς γε πολλοὺς 
πλέειν ἐς τὸν ᾿Κλλήσποντον ὁ Θεμιστοκλέης, 
μεταβαλὼν πρὸς τοὺς ᾿Αθηναίους (οὗτοι yap 
μάλιστα ἐκπεφευγότων περιημέκτεου, ἁρμέατά τε 
ἐς τὸν ᾿δλλήσποντον πλέειν καὶ ἐπὶ σφέων αὐτῶν 
βαλόμενοι, εἰ οἱ ἄλλοι μὴ βουλοίατο) ἔλεγέ σφι 
τάδε. “ Καὶ αὐτὸς ἤδη πολλοῖσι παρεγενόμην 
καὶ πολλῷ πλέω ἀκήκοα τοιάδε γενέσθαι, ἄνδρας 
ἐς ἀναγκαίην» ἀπειληθέντας νενικημένους ἀναμά- 
χεσθαΐ τε καὶ ἀναλαμβάνειν τὴν προτέρην κακύ- 
τητα. ἡμεῖς δέ, εὕρημα γὰρ εὑρήκαμιεν, ἡμέας τε 
αὐτοὺς καὶ τὴν ᾿Ελλάδα, νέφος τοσοῦτο ἀνθρώπων 
ἀνωσέμενοι, μὴ διώκωμεν ἄνδρας φεύγοντας, τάδε 
γὰρ οὐκ ἡμεῖς κατεργασάμεθα, ἀλλὰ θεοί τε καὶ 
ἥρωες, οἱ ἐφθόνησαν ἄνδρα ἕνα τῆς τε ᾿Ασίης καὶ 
τῆς Βὐρώπης βασιλεῦσαι ἐόντα ἀνόσιόν τε καὶ 
ἀτάσθαλον! ὃς τά τε ἱρὰ καὶ τὰ ἴδια ἐν ὁμοίῳ 
ἐποιέετο, ἐμπιτράς τε καὶ καταβάλλων τῶν θεῶν 
τὰ ἀγάλματα" ὃς καὶ τὴν θάλασσαν ἀπεμα- 
στίγωσε πέδας τε κατῆκε. ἀλλ᾽ εὖ γὰρ ἔχει ἐς 
τὸ παρεὸν ἡμῖν, νῦν μὲν ἐν τῇ ᾿Ελλάδι καταμεί- 
ναντας ἡμέων τε αὐτῶν ἐπιμεληϑῆναι καὶ τῶν 
οἰκετέων, cal τις οἰκίην τε ἀναπλασάσθω καὶ 
σπόρου ἀνακῶς ἐχέτω, παντελέως ἀπελάσας τὸν 
βάρβαρον: ἅμα Ὦ τῷ ἔαρε καταπλέωμεν ἐπὶ 
“Ἑλλησπόντου καὶ ᾿Ιωνίης. ταῦτα ἔλεγε ἀπο- 
θήκην μέλλων ποιήσασθαι ἐς τὸν Πέρσην, ἵνα 
ἦν ἄρα τί pe καταλαμβάνῃ πρὸς ᾿Αθηναίων 
πάθος ἔχῃ ἀποστροφήν" τί περ ὧν καὶ ἐγένετο, 

110. Θεμιστοκλέης μὲν ταῦτα λέγων διέβαλλε, 
τιο 
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With that opinion the rest of the Peloponnesian 
admirals also agreed, 

109. When Themistocles perceived that he could 
not persuade the greater part of them to sail to the 
Hellespont, he turned to the Athenians (for they 
were the angriest at the Persians’ escape, and they 
were minded to sail to the Hellespont even by 
themselves, if the rest would not) and thus addressed 
them: “This 1 have often scen with my eyes, and 
much oftener heard, that beaten men when they be 
driven to bay will rally and retrieve their former 
mishap. Wherefore I say to you,—as it is to a 
fortunate chance that we owe ourselves and Hellas, 
and have driven away so mighty a cloud of enemies, 
let us not pursue after men that flee. For it is not 
we that have won this victory, but the gods and the 
heroes, who deemed Asia and Europe too great a 
realm for one man to rule, and that a wicked man 
and an impious; one that dealt alike with temples 
and homes, and burnt and overthrew the images οἱ 
the gods,—yea, that scourged the sea und threw 
fetters thereinto. But as it is well with us for the 
nonce, let us abide now in Hellas and take thought 
for ourselves and our households; let us build our 
houses again and be diligent in sowing, when we have 
driven the foreigner wholly away; and when the 
next spring comes let us set sail for the Hellespont 
and Ionia.” This he said with intent to put some- 
what to his credit with the Persian, so that he 
might have a place of refuge if ever (as might 
chance) he should suffer aught at the hands of the , 
Athenians; and indeed it did so happen. 

110. Thus spoke Themistocles with intent to 
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᾿Αθηναῖοι δὲ ἐπείθοντο" ἐπειδὴ γὰρ καὶ πρότερον 
δεδογμένος εἶναι σοφὸς ἐφάνη ἐὼν» ἀληθέως σοφός 
τε καὶ εὔβουλος, πάντως ἕτοιμοι Hear Ἀέγοντι 
πείθεσθαι. ὡς δὲ οὗτοί οἱ ἀνεγνωσμένοι ἧσαν, 
αὐτίκα μετὰ ταῦτα ὁ Θεμιστοκλέης ἄνδρας ἀπέ- 
πέμπε ἔχοντας πλοῖον, τοῖσε ἐπίστευε σιγᾶν ἐς 
πᾶσαν βάσανον ἀπικνεομένοισι τὰ αὐτὸς ἐνετεί- 
Rare βασιλέι φράσαι" τῶν καὶ Ξίκωνος 6 οἰκέτης 
αὗτις ἐγένετο" οἱ ἐπείτε ἀπίκοντο πρὸς τὴν ᾽Λττι- 
«ny, ob μὲν κατέμενον ἐπὶ τῷ πλοίῳ, Σίκιννος δὲ 
ἀναβὰς παρὰ Ἐέρξην ἔλεγε τάδε. “““Ὡπεμψέ pe 
Θεμιστοκλέης ὁ Νεοκλέος, στρατηγὸς μὲ» ᾿Αθη- 
ναίων ἀνὴρ δὲ τῶν συμμάχων πάντων ἄριστος 
καὶ σοφώτατος, een tot ὅτι Θεμιστοκλέης 
ὁ ᾿Αθηναῖος, σοὶ βουλόμενος ὑπουργέειν, ἔσχε 
τοὺς “Ελληνας τὰς νέας βουλομένους διώκειν καὶ 
τὰς ἐν Ἑλλησπόντῳ γεφύρας λύειν, καὶ νῦν 
κατ᾽ ἡσυχίην πολλὴν κομίξεο." οἱ μὲν ταῦτα 
σημήναντες ἀπέπλεον ὀπίσω. 

111. Οἱ δὲ “Ἑλληνες, ἐπείτε σφε ἀπέδοξε μήτ᾽ 
ἐπιδιώκειν ἔτι προσωτέρω τῶν βαρβάρων τὰς 
νέας μήτε τλέειν ἐς τὸν “Ἑλλήσποντον λύσοντας 
τὸν πόρον, τὴν ᾿Ανδρον περικατέατο ἐξελεῖν ἐθέ- 
λοντες. πρῶτος γὰρ "Ανδριοὲ νησιωτέων aity- 
θέντες πρὸς Θεμιστοκλέος χρήματα οὐκ ἔδοσαν, 
ἀλλὰ προϊσχομένον Θεμιστοκλέος λόγον τόνδε, 
ὡς ἥκοιεν ᾿Αθηναῖοι περὶ ἑωντοὺς ἔχοντες δύο 
θεοὺς μεγάλους, πειθώ τε καὶ ἀναγκαίην, οὕτω 
τέ oft κάρτα δοτέα εἶναι χρήματα, ὑπεκρίναντο 
πρὸς ταῦτα λέγοντες ὡς κατὰ λόγον ἦσαν ἄρα 
αἱ ᾿Αθῆῇναι μεγάλαν τε καὶ εὐδαίμονες, αἱ καὶ 
θεῶν χρηστῶν ἥκοιεν εὖ, ἐπεὶ ᾿Ανδρίους γε εἶναι 
ΤΙΣ 
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deceive, and the Athenians obeyed him; for since he 
had ever been esteemed wise and now had shown 
himself to be both wise and prudent, they were 
ready to obey whatsoever he said. Having won 
them over, Themistocles straightway sent men 
in a boat whom he could trust not to reveal under 
any question whatsoever the message which he 
charged them to deliver to the king; of whom one 
was again his servant Sicinnus. When these men 
came to Attica, the rest abode with the boat, and 
Sicinnus went up to Xerxes; “Themistocles son of 
Neocles,” he said, “who is the Athenian general, 
and of all the allies the worthiest and wisest, has 
sent me to tell you this: Themistocles the Athenian 
has out of his desire to do you a service stayed the 
Grecks when they would pursue your ships and 
break the bridges of the Hellespont; and now he 
bids you go your way, none hindering you.” With 
that message, the men returned in their boat. 

111. But the Greeks, now that they were no longer 
minded to pursue the foreigners’ ships farther or sail 
to the Hellespont and break the way of passage, 
beleaguered Andros that they might take it. For 
the men of that place, the first islanders of whom 
Themistecles demanded money, would not give it; 
but when Themistocles gave them to understand 
that the Athenians had come with two great gods to 
aid them, even Persuasion and Necessity, and that 
therefore the Andrians must assuredly give money, 
they answered and said, ‘(It is then but reasonable 
that Athens is great and prosperous, being blest with 
serviceable gods; as for us Andrians, we are but 
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στεὼς Mapdorios, δεικυὺς ἐς τοῦτον εἶπε “ Torytp 
σῴφι Δίαρδάνιος ὅδε δίκας δώσει τοιαύτας οἵας 
ἐκείνοισι πρέπει." 

110. "Ὃ μὲν δὴ δεξώμενος τὸ ῥηθὲν ἀπαλλάσ- 
cero, Ξέρξης δὲ Δίαρδόνεον ἐν Θεσσαλίῃ κατα- 
λιπὼν αὐτὸς ἐπορεύετο κατὰ τάχος ἐς τὸν 
Ῥαλήσποντον, καὶ ἀπικνέεται ἐς τὸν πόρον τῆς 
διαβάσιος ἐν πέντε καὶ τεσσεράκοντα ἡμέρησι, 
ἀπάγων τῆς στρατιῆς οὐδὲν μέρος ὡς εἰπεῖν, 
ὅκον δὲ πορευόμενοι γινοίατο καὶ κατ᾽ οὕστινας 
ἀνθρώπους, τὸν τούτων καρπὸν ἁρπάξοντες ἐσι- 
τέοντο' εἶ δὲ καρπὸν μηδένα εὕροιεν, of δὲ τὴν 
ποίην τὴν ἐκ τῆς γῆς ἀναφνομένην καὶ τῶν 
δενδρέων τὸν φλοιὸν περιλέποντες καὶ τὰ φύλλα 
καταδρέποντες κατήσθιον, ὁμοίως τῶν τε ἡμέρων 
καὶ τῶν ἀγρίων, καὶ ἔλειπον οὐδέν: ταῦτα δ᾽ 
ἐποίεον ὑπὸ λιμοῦ. ἐπιλαβὼν δὲ λοιμός τε τὸν 
στρατὸν καὶ δυσεντερίη κατ᾽ ὁδὸν ἔφθειρε. τοὺς 
δὲ καὶ νοσέοντας αὐτῶν κατέλειπε, ἐπιτήσσων 
τῇσι πόλισι, ἵνα ἑκάστοτε γίνοιτο ἐλαύνων, μέλε- 
δαίνειν τε καὶ τρέφειν, ἐν Θεσσαλίῃ τε τινὰς καὶ 
ἐν Sipe τῆς Παιονίης καὶ ἐν Διακεδονίῃ. ἔνθα 
καὶ τὸ ἱρὸν ἅρμα καταλιπὼν τοῦ Διός, ὅτε ἐπὶ 
τὴν Ἑλλάδα ἤλαυνε, ἀπιὼν οὐκ ἀπέλαβε, ἀλλὰ 
δόντες οἱ αΐονες τοῖσι Θρήιξι ἀπαιτέοντος 
Ἐέρξεω ἔφασαν νεμομένας ἁρπασθῆναι ὑπὸ τῶν 
ἄνω Θρηίκων τῶν περὶ τὰς πηγὰς τοῦ Στρυμόνος 
οἰκημένων, 

116, "Ἔνθα καὶ ὁ τῶν Βισαλτέων βασιλεὺς γῆς 
τε τῆς Κρηστωνικῆς Θρῆϊξ ἔργον ὑπερφυὲς ἐργά- 
gato: ὃς οὔτε αὐτὸς ἔφη τῷ Ξέρξῃ» ἑκὼν εἶναι 
δουλεύσειν, ἀλλ’ οἴχετα ἄνω ἐς τὸ ὄρος τὴν 
118 
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pointed to Mardonius, who chanced to be standing 
by him, and said, “Then here is Mardonius, who 
el pay those you speak of such penalty as befits 
them.” 

115. So the herald took that utterance and de- 
parted ; but Xerxes left Mardonius in Thessaly, and 
himself journeying with all speed to the Hellespont 
came in forty-five days to the passage for crossing, 
bringing back with him as good as none (if one may 
so say) of his host. Whithersoever and to whatso- 
ever people they came, they seized and devoured its 
produce ; and if they found none, they would take for 
their cating the grass of the field, and strip the bark 
and pluck the leaves of the trees, garden and wild 
alike, leaving nothing; so starved they were for 
hunger. Moreover a pestilence and a dysentery 
broke out among them on their way, whereby 
they died. Some that were sick Xerxes left be- 
hind, charging the cities whither he came in his 
march to care for them and nourish them, some in 
Thessaly and some in Siris of Paeonia and in Mace- 
donia; in Siris he had left the sacred chariot of 
Zeus when he was marching to Hellas, but in his 
return he received it not again ; for the Paeonians 
had given it to the Thracians, and when Xerxes 
demanded it back they said that the horses had 
been carried off from pasture by the Thracians of 
the hills who dwelt about the headwaters of the 
Strymon, 

116. It was then that a monstrous deed was done 
by the Thracian king of the Bisaltae and the Cres- 
tonian country. He had refused to be of his own 
free will Xerxes’ slave, and fled away to the 
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“Ῥοξόπην, τοῖσί τε παισὶ ἀπηγόρευε μὴ στρα" 
τεύεσθαι ἐπὶ τὴν “Ἑλλάξα. οἵ ξὲ ἀλογήσαυτες, 
ay a aoe ae , Akg 

ἡ ἄλλως ods θυμὸς ἐγώνετο θεήσασθαι τὸν πόλε- 
μον, ἐστρατεύοντο ἅμα τῷ [ἰέρσῃ. ἐπεὶ be 
ἀνεχώρησαν ἀσινέες πεντες ἐξ corres, ἐξώρυξε 
αὐτῶν» ὁ πατὴρ τοὺς ὀφθαλμοὺς διὰ τὴν αἰτίην 
ταύτην. 

111. Kai οὗτοι μὲν τοῦτον τὸν μισθὸν ἔλαβον", 
οἱ δὲ Πέρσαι ὡς ἐκ τῆς Θρηίκης πορευόμενοι 
ἀπίκοντο ἐπὶ τὸν πόρον, ἐπειγόμενοι τὸν ‘ENA 
arovror τῇσι νηυσὶ διέβησαν ἐς ΓΛβυδον: τὰς 
γὰρ σχεδίας οὐκ εὗρον ἔτι ἐντεταμένας ἀλλ᾽ ὑπὸ 
χειμῶνος διαλελυμένας. ἐνθαῦτα δὲ κατεχόμειοι 
σιτία τε πλέω ἡ κατ᾽ ὁξὸν ἐλάγχανο», καὶ οὐδένα 
τε κόσμον ἐμπιπλάμενοι καὶ ὕδατα μεταβάλλοντες 
ἀπέθνησκον τοῦ στρατοῦ τοῦ περιεόντος πολλοί, 
οἱ δὲ λοιποὶ ἅμα Ξέρξη ἀπικνέονται ἐς Σάρδις. 

118. Ἔστι δὲ καὶ ἄλλος ὅδε λόγος λεγόμενος, 
ὡς ἐπειδὴ Ξέρξης ἀπελαύνων ἐξ ᾿ Αθηνέων ἀπίκετο 
ἐπ᾽ ᾿Πιόνα τὴν ἐπὶ Στρυμόνι, ἐνθεῦτεν οὐκέτι 
ὁδοιπορίῃσι διεχρᾶτο, ἀλλὰ τὴν μὲν στρατιὴν 
Ὑδάρνεϊ ἐπιτράπει ἀπάγειν ἐς τὸν “Ελλήσποντον, 
αὐτὸς δ᾽ ἐπὶ νεὸς Φοινίσσης ἐπιβὰς ἐκομίξετο ἐς 
τὴν ᾿Ασίην. πλέοντα δέ μιν ἄνεμον Στρυμονίην 
ὑπολαβεῖν μέγαν καὶ κυματίην. καὶ δὴ μᾶλλον 
γάρ τε χειμαίνεσθαις γεμσύσης τῆς νεός, ὥστε ἐπὶ 
τοῦ καταστρώματος ἐπεόντων συχνῶν Περσέων 
τῶν σὺν Ἐέρξῃ κομιξομένων, ἐνθαῦτα ἐς δεῖμα 
πεσόντα τὸν βασιλέα εἰρέσθαι βώσαντα τὸν 
κυβερνήτην εἴ τις ἐστί σφι σωτηρίη, καὶ τὸν 
εἶπαι “ Δέσποτα, οὐκ ἔστι οὐδεμία, εἰ μὴ τούτων 
ἀπαλλαγή τις γένηται τῶν πολλῶν ἐπιβατέων." 
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mountains called Rhodope; and he forbade his 
sons to go with the army to Hellas; but they took 
no account of that, for they had ever a desire to see 
the war, and they followed the Persians’ march ; for 
which cause, when all the six of them returned back 
seatheless, their father tore out their eyes. 

117. This was their reward. But the Persians, 
journeying through Thrace to the passage, made 
haste to cross to Abydos in their ships; for they 
found the bridges no longer made fast but broken 
by astorm, ‘There their march was stayed, and more 
food was given them than on their way ; and by reason 
of their immoderate gorging and the change of the 
water which they drank, many of the army that yet 
remained died. The rest came with Xerxes to 
Sardis. 

118. But there is another tale, which is this :— 
When Xerxes came in his march from Athens to 
Eion on the Strymon, he travelled no farther than 
that by land, but committed his army to Hydarnes 
to be led to the Hellespont, and himself embarked 
and set sail for Asia in a Phoenician ship. In which 
voyage he was caught by a strong wind called 
Strymonian, that lifted up the waves. This storm 
bearing the harder upon him by reason of the heavy 
lading of the ship (for the Persians of his company 
that were on the deck were so many), the king was 
affrighted and cried to the ship’s pilot asking him if 
there were any way of deliverance ; whereat the man 
said, “ Sire, there is none, except there be a riddance 
of these many that are on board.” Hearing that, it 

121 


RNERODOTUS 


καὶ Ἐέμξην Adyerac ἀκούσαντα ταῦτα εἰπεῖν 
“"Avbdpes Πέρσαι, viv τις διαδεξάτω ὑμέων βασι- 
Mos κηδόμενοτ' ἐν ὑμῖν γὰρ οἶκε εἶναι ἐμοὶ ἡ 
σωτηρίη." τὸν μὲν ταῦτα λέγει», τοὺς δὲ προσκυ- 
véovras ἐκπηδᾶν ἐς τὴν θάλασσαν, καὶ τὴν νέα 
ἐπικουφισθεῖσαν οὕτω δὴ ἀποσωθῆναι ἐς τὴν 
'ΔΑσίην, ὡς δὲ ἐκβῆναι τάχιστα ἐς γῆν τὸν 
Ξέρξην, ποιῆσαι τοιύνδε" ὅτι μὲν ἔσωσε βασιλέος 
τὴν ψνχήν, δωρήσασθαι χρυσέῃ στεφάνῃ τὸν 
κυβερνήτην, ὅτι δὲ Περσέων πολλοὺς ἀπώλεσε, 
ἀποταμεῖν τὴν κεφαλὴν αὐτοῦ. 

119. Οὗτος δὲ ἄλλος λέγεται λόγος περὶ τοῦ 
Ἐξέρξεω νόστου, οὐδαμῶς ἔμοιγε πιστὸς οὔτε 
ἄλλως οὔτε τὸ Περσέων τοῦτο πάθος" εἰ γὰρ 
δὴ ταῦτα οὕτω εἰρέθη ἐκ τοῦ κυβερνήτεω πρὸς 
Ἐέρξην, ἐν μυρίῃσι γνώμῃσι μίαν οὐκ ἔχω 
ἀντίξοον μὴ οὐκ ἂν ποιῆσαι βασιλέα τοιόνδε, 
τοὺς μὲν ἐπὶ τοῦ καταστρώματος καταβιβάσαι 
ἐς κοίλην νέα ἐόντας Πέρσας καὶ Περσέων τοὺς 
πρώτους, τῶν δ᾽ ἐρετέων ἐόντων Φοινίκων ὅκως 
οὐκ av ἴσον πλῆθος τοῖσι Τέρσῃσι ἐξέβαλε ἐς 
τὴν θάλασσαν. ἀλλ᾽ ὃ μέν, ὡς καὶ πρότερόν μοι 
εἴρηται, ὁδῷ χρεώμενος ἅμα τῷ ἄλλῳ στρατῷ 
ἀπενόστησε ἐς τὴν ᾿Ασίην. 

120. Μέγα δὲ καὶ τόδε μαρτύριον" φαΐνεται 
γὰρ Ἐξέρξης ἐν τῇ ὀπίσω κομιδῇ ἀπικόμενος ἐς 
Αβδηρα καὶ ξεινίην τέ oft συνθέμενος καὶ 
δωρησάμενος αὐτοὺς ἀκινάκῃ τε χρυσέῳ καὶ τιήρῃ 
χρυσοπάστῳ. καὶ ὡς αὐτοὶ λέγουσι ᾿Α βδηρῖται, 
λέγοντες ἔμσυγε σὐδαμῶς πιστά, πρῶτον ἐλύσατο 
τὴν ζώνην φεύγων ἐξ ᾿Αθηνέων ὀπίσω, ὡς ἐν 
ἀδείῃ ἐών, τὰ δὲ “ABSypa ἵδρυται πρὸς τοῦ 
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is raid, Xerxes said to the Persians, “Now it is for 
you to prove sourselies careful for your king ; for 
it rcems that my deliverance rests with you"; 
whereat they did obcisance and leapt into the sea; 
and the ship, being thus lightened, came by these 
means safe to Asia. No sooner had Xerxes dis- 
embarked on land, than he made the pilot a gift 
of a golden crown for saving the king's life, but 
cut off his head for being the death of many 
Persians, 

119. This is the other tale of Xerxes’ return ; but 
I for my part believe neither the story of the Persians’ 
fatc, nor any other part of it. For if indeed the 
pilot had spoken to Xerxes as aforesaid, I think that 
there is not one in ten thousand but would say that 
the king would have bidden the men on deck (who 
were Persians and of the best blood of Persia) 
descend into the ship’s hold, and would have taken 
of the Phoenician rowers a number equal to the 
number of the Persians and cast them into the 
sea, Nay, the truth is that Xerxes did as I have 
already said, and returned to Asia with his army 
by road. 

120. And herein too lies a clear proof of it: it is 
known that when Xerxes came to Abdera in his 
return he entered into bonds of friendship with its 
people, and gave them a golden sword and a gilt 
tiara; and as the people of Abdera say (but for my 
part I wholly disbelieve them), it was here that 
Xerxes in his flight back from Athens first loosed 
his girdle,! as being here in safety. Now Abdera 


1 ep. perhaps v. 106, where Histiaeus swears to Darius 
that he will not take off his tunic till he reaches Ionia; or 
the reference may be to a man’s being εὔζωνος (with his 
‘loins girded up’) for swift travel. 
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“Ελλησπόντον μᾶλλον ἡ τοῦ Στρυμόνος καὶ τῆς 
᾿Ηιόνος, ὅθε» δὴ μιν φασὶ ἐπιβῆναι ἐπὶ τὴν νία, 

121. Οἱ δὲ λληνες ἐπείτε οὐκ οἷοΐ τε ἐγίνοντο 
ἐξελεῖν τὴν “AvSpor, τραπόμενοι ἐς Κάρυστον καὶ 
δηιώσαντες αὐτῶν τὴν χώρην ἀπαλλήσσοντο ἐξ 
Σαλαμῖνα. πρῶτα μὲν νυν τοῖσε θεοῖσι ἐξεῖλον 
ἀκροθίνια ἄλλα τε καὶ τριήρεας τρεῖς Porrioaas, 
chy μὲν ἐς ᾿Ισθμὸν ἀναθεῖναι, ἢ wep ἔτε καὶ ἐς 
Rae Se ey aces Πα KN cake Aaa 
ἐμὲ ἣν, τὴν δὲ ἐπὶ Σούνιον, τὴν δὲ τῷ Alavte 
αὑτοῦ ἐς Σαλαμῖνα. μετὰ δὲ τοῦτο διεδίσαντο 
τὴν ληΐη» καὶ τὰ ἀκροθίνια ἀπέπεμψαν ἐς 
Δελφούς, ἐκ τῶν ἐγένετο ἀνδριὰς ἔχων ἐν τῇ 
χειρὶ ἀκρωτήριον νεός, ἐὼν» μέγαθος δυώδεκα 
πηχέων" ἔστηκε δὲ οὗτος τῇ περ ὁ Μακεδὼν 
᾿Αλέξανδρος ὁ χρύσεος. 

122, Πέμψαντες δὲ ἀκροθίνια οἱ “Ἑλληνες ες 
Δελφοὺς ἐπειρώτων τὸν θεὸν κοινῇ εἰ λελάβηκε 
πλήρεα καὶ ἀρεστὰ τὰ ἀκροθίνια. ὃ δὲ παρ' 
Ῥλληήνων μὲν τῶν ἄχλων ἔφησε ἔχειν, παρὰ 
Αἰγινητέων δὲ οὔ, ἀλλὰ ὁπαίτεε αὐτοὺς τὰ 
ἀριστήια τῆς ἐν Σαλαμῖνι ναυμαχίης. Αἰγινῆτας 
δὲ πυθόμενοι ἀνέθεσαν ἀστέρας χρυσέους, οἱ ἐπὶ 
ἱστοῦ χαλκέου ἑστᾶσι τρεῖς ἐπὶ τῆς γωνίης, 
ἀγχοτάτω τοῦ Κροίσου κρητῆρος. 

1238, Mera δὲ τὴν διαίρεσιν τῆς ληΐης ἔπλεον 

<@ Paar ie aa , ῇ 
οἱ Ἕλληνες ἐς τὸν Ἰσθμὸν ἀριστήια δώσοντες 
τῷ ἀξιωτάτῳ γενομένῳ ᾿Βλλήνων ἀνὰ τὸν πόλεμοι 
τοῦτον. ὡς δὲ ἀπικόμενοι οἱ στρατηγοὶ διένεμο; 
τὰς ψήφους ἐπὶ τοῦ ἸΠοσειδέωνος τῷ βωμῷ, τὸ 
πρῶτον καὶ τὸν δεύτερον κρίνοντες ἐκ “τάντωϊ 
ἐνθαῦτα πᾶς τις αὐτῶν ἑωυτῷ ἐτίθετο τὴν ψῆφοι 
αὐτὸς ἕκαστος δοκέων ἄριστος γενέσθαι, δεύτερ 
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lics nearer to the Hellespont than the Strymon and 
Eion, where they say that he took ship. 

121. As for the Greeks, not being able to take 
Andros they betook themselves to Carystus, and 
having laid it waste they returned to Salamis, First 
of all they set apart for the gods, among other first- 
fruits, three Phoenician triremes, one to be dedicated 
at the Isthmus, where it was till my lifetime, the 
second at Sunium, and the third for Aias at Salamis 
where they were. After that, they divided the spoil 
and sent the firstfruits of it to Delphi; whereof was 
made a man’s image twelve cubits high, holding in 
his hand the figure-head of a ship; this stood in the 
same place as the golden statue of Alexander the 
Macedonian. 

122. Having sent the firstfruits to Delphi the 
Greeks inquired in common of the god, if the first- 
fruits that he had received were of full measure and 
if he was content therewith; whereat he said that 
this was so as touching what he received from all 
other Greeks, but not from the Aeginetans; of these 
he demanded the victor’s prize for the sea-fight of 
Salamis When the Aeginetans learnt that, they 
dedicated three golden stars that are set on a bronze 
mast, in the angle, nearest to Croesus’ bow]. 

128. After the division of the spoil, the Greeks 
sailed to the Isthmus, there to award the prize of 
excellence to him who had shown himself most 
worthy of it in that war. But when the admirals 
came and gave their divers votes at the altar of 
Poseidon, to judge who was first and who second 
among them, each of them there voted for himself, 
supposing himself to have done the best service, but 
the greater part of them united in giving the second 
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δὲ of πολλοὶ συνεξίπεπττον Θεμιστοκλέα κρίνοντες. 
of μὲν δὴ ἐμουνοῦντο, Θεμιστοκλέης δὲ δευτερείσισι 
ὑπερεβάλλετο πολλόν, 

124. Οὐ βονλομένων δὲ ταῦτα κρίνειν τῶν 
“Βλλήνων φθόνῳ, ἀλλ᾽ ἀποπλεύντων ἑκάστων 
ἐς τὴν ἑωντῶν ἀκρίτων», ὅμως Θεμιστοκλέης 
ἐβώσθη τε καὶ ἐδοξώθη εἶναι ἀνὴρ πολλὸν 
“"BAdjveor σαφώτατος ἀνὰ πᾶσαν τὴν ᾿Ελλάδα, 
ὅτε δὲ νικῶν οὐκ ἐτιμήθη πρὸς τῶν ἐν Σαλαμῖνι 
ναυμαχησάντων, αὐτίκα μετὰ ταῦτα ἐς Λακε- 
δαίμονα ἀπίκετο θέλων τιμηθῆναι" καί μὲν Λακε- 
δαιμόνιοε καλῶς μὲν ὑπεδέξαντο, μεγάλως δὲ 
ἐτίμησαν. ἀριστήια μέν νυν ἔδοσαν: . . Ἐ- 

ν ἢ at 4 
ρυβιάδῃ chains arépavor, σοφίης δὲ καὶ δεξιός 
τητὸς Θεμιστοκλέι καὶ τούτῳ στέφανον ἑλαΐης" 
ἐδωρήσαντό τέ μιν ὄχῳ τῷ ἐν Σπάρτῃ καλλιε- 
στεύσαντι. αἰνέσαντες δὲ πολλά, προέπεμψαν 
ἀπιόντα τριηκόσιοι Σπαρτιητέων λογάδες, οὗτοι 
ot περ ἱππέες καλέονται, μέχρε οὔρων τῶν Τεγεη- 
τικῶν. μοῦνον δὴ τοῦτον πάντων ἀνθρώπων τῶν 
ἡμεῖς ἴδμεν Σπαρτιῆται προέπεμψαν. 

125. ‘Qe δὲ ἐκ τῆς Λακεδαίμονος ἀπίκετο ἐς τὰς 
᾿Αθήνας, ἐνθαῦτα Τιμόδημος ᾿Αφιδναῖος τῶν 
ἐχθρῶν μὲν τῶν Θεμιστοκλέος ἐών, ἄλλως δὲ οὐ 
tov ἐπιφανέων ἀνδρῶν, φθόνῳ καταμαργέων ἐνεΐ- 
κεε τὸν Θεμιστοκλέα, τὴν ἐς Λακεδαίμονα ἄπιξιν 
προφέρων, ὡς διὰ πὰς ᾿Αθήνας ἔχοι τὰ γέρεα τὰ 
παρὰ Λακεδαιμονίων, ἀλλ᾽ οὐ δι ἑωυτόν. ὃ δέ, 
ἐπείτε οὐκ ἐπαύετο λέγων ταῦτα ὃ Τιμόδημος, 
εἶπε “ Οὕτω ἔχει tot οὔτ᾽ ἂν ἐγὼ ἐὼν Βελβινίτης 

1 Stein supposes that something is omitted before Etpy- 
Biddy, perhaps ἀνδραγαϑίης. 

126 


BOOK VII. 123-125 


place to Themistocles. Sothey cach gained but one 
vote, but Themistocles far outstripped them in votes 
for the second place. 

124. The Greehs were too jealous to adjudge the 
prize, and sailed away each to his own place, leaving 
the matter doubtful; nevertheless, Themistocles was 
cried up, and all Hellas glorified him for the wisest 
man by far of the Grechs. But because he iad not 
received from them that fought at Salamis the honour 
due to his pre-eminence, immediately afterwards he 
betook himself to Lacedacmon, that he might reccive 
honour there; and the Lacedaemonians made him 
welcome and paid him high honour. They bestowed 
on Eurybiades a crown of olive as the reward of 
excellence, and another such crown on Themistocles 
for his wisdom and cleverness; and they gave him 
the finest chariot in Sparta; and with many words 
of praise, they sent him on his homeward way with 
the three hundred picked men of Sparta who are 
called Knights to escort him as far as the borders 
of Tegea. Themistocles was the only man of whom 
I have heard to whom the Spartans gave this escort. 

125. But when Themistocles returned to Athens 
from Lacedaemon, Timodemus of Aphidnae, who 
was one of Themistocles’ enemies but a man in no- 
wise notable, was crazed with envy and spoke bitterly 
to Themistocles of his visit to Lacedaemon, saying 
that the honours he had from the Lacedaemonians 
were paid him for Athens’ sake and not for his own. 
This he would continually be saying; till Themis- 
tocles replied, “This is the truth of the matter— 
had I been of Belbina! I had not been thus honoured 

? An islet S. of Sunium ; a typical instance of an unim- 
portant place. 
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ἐτεμηθὴν vices τορὸς Σπαρτιητέων, ἃ 
Sidpere dur ᾿Λθηναΐος" τοῦτο pee γον 
ἐγένετο, 

136, ᾿Δλρτόδαζος te ἃ ϑαρνάκεος ἀνὴρ ἐν Mep- 

once λύγιμας καὶ πρόαθε ἐὸν, ἐς ὃς τῶν [χαταῖρ 
κῶν καὶ μᾶλλον τι yeroperos, ἔχων ἐξ μυριίδας 
στρατοῦ τοῦ Μιαρδόνιος ἐξελέξατο, προέπεμπ 
βασιλία μέχρι τοῦ πόρου. ὡς ξὲ ὃ μὲν ἣν ἐν τῇ 
Δσίῃ, ὃ δὲ ὀπίσω πορευόμενος κατὰ τὴν ΠΠαλλη- 
νην ὄμβιετο, dre Maptor fov τε χειμερίζοντος περὶ 
Θεσσαλίην» τε καὶ MaxeSoviny καὶ οὐδῷ" κω κατεν 
πείγοντος ἥκειν ἐς τὸ ἄλλο στρατόπεξον, οὐκ ἐξι- 
καίου ἐντυχὼν ἀπεστεῶσι [ἰοτιδαιήτησι μὴ οὐκ 
ἐξανδραποδίσασθαι σφέας. οἱ γὰρ [ἰοτιδαιῆται, 
ὡς βασιλεὺς παρεξεληλάκεε καὶ ὁ ναυτικὸς τοῖσι 
Πέρσῃσι οἰχώκεε φεύγων ἐκ Σαλαμῖνος, ἐκ τοῦ 
φανεροῦ ἁπέστασαν ἀπὸ τῶν βαρβιέίρων" ὡς δὲ 
καὶ οἱ ἄλλοι οἱ τὴν Παλλήνην ἔχοντες. 

127. ᾿νθαῦτα δὴ "ApraBalos ἐπολιόρκεε τὴν 
Ποτίδαιαν. ὑποπτεύσας δὲ καὶ τοὺς '᾿Ολννθίους 
ἀπίστασθαε ἀπὸ βασιλέος, καὶ ταύτην ἐπολιόρκεε" 
εἶχον δὲ αὐτὴν Βοττιαῖοι ἐκ τοῦ Θερμαίον κόλπου 
ἐξαναστάντες ὑπὸ Ἀϊακεδόνων, ἐπεὶ δὲ σφέας 
εἷλε πολιορκέων, κατέσφαξε ἐξαγαγὼν ἐς λίμνην, 
τὴν δὲ πόλιν παραδιδοῖ Ἰζριτοβούλῳ Τορωναίῳ 
ἐπιτροπεύειν καὶ τῷ Χαλκιδικῷ γένει, καὶ οὕτω 
Ολυνθον Χαλκιδέες ἔσχον. 

128. ᾿Βξελὼν δὲ ταύτην ὁ ᾿Αρτάβαζος τῇ Wort- 
Sain ἐντεταμένως προσεῖχε: προσέχοντι δὲ οἱ 
προθύμως συντίθεται ππροδοσίην Τιμόξεινος ὁ τῶν 
Σκιωναίων “στρατηγός, ὄντινα μὲν τρόπον ἀρχήν, 
ἔγωγε οὐκ ἔχω εἰπεῖν (οὐ γὰρ ὧν λέγεται), τέλος 
128 
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by the Spartans; nor had you, sirrah, for all 
you are of Athens.” Such was the end of that 
business. 

126. Artabazus son of Pharnaces, who was already 
a notable man among the Persians and grew to be 
yet more so by the Plataean business, escorted the 
king as far as the passage with sixty thousand men 
of the army that Mardonius had chosen. Xerxes 
being now in Asia, when Artabazus came near 
Pallene in his return (for Mardonius was wintering 
in Thessaly and Macedonia and making no haste to 
come to the rest of his army), he thought it right 
that he should enslave the people of Potidaea, whom 
he found in revolt. For the king having marched 
away past the town and the Persian fleet taken 
flight from Salamis, Potidaea had openly revolted 
from the foreigners; and so too had the rest of the 
people of Pallene. 

127. Thereupon Artabazus laid siege to Potidaea ; 
and suspecting that Olynthus too was plotting revolt 
from the king, he laid siege to it also, the town 
being held by Bottiaeans who had been driven from 
the Thermaic gulf by the Macedonians. Having 
besieged and taken Olynthus, he brought these 
men to a lake and there cut their throats, and 
delivered their city over to the charge of Critobulus 
of Toronz and the Chaleidian people; and thus the 
Chatcidians gained possession of Olynthus. 

128. Having taken Olynthus, Artabazus was 
instant in dealing with Potidaea; and his zeal 
was aided by Timoxenus the general of the Scio- 
naeans, who agreed to betray the place to him; 
I know not how the agreement was first made, 
nothing being told thereof; but the end was as ἃ 
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μέντοι τοιάδε ἐγίνετο᾽ ὕκως βυβλίον ἡράψειε ἢ 
'Τιμόξεινος ἐθέλων παρὰ ᾿Αρτάβαξον πέμψαι ἢ 
᾿Αρτάβαξος παρὰ Τιμόξεινον, τοξεύματος παρὰ 
τὰς γλυφίδας περιειλίξαντες καὶ πτερώσαντες τὸ 
βυβλίον ἐτόξενον ἐς συγκείμενον χωρίον, ἐπάι- 
atos δὲ ἐγένετο ὁ Τιμόξεινος προδιδοὺς τὴν Τ]οτί- 
δαια»" τοξεύων γὰρ ὁ ᾿Αρτάβαζος ἐς τὸ συγκεί- 
μενον, ἁμαρτὼν τοῦ χωρίου τούτου βάλλει ἀν- 
δρὸς Ποτιδαιήτεω τὸν ὦμον, τὸν δὲ βληθέντα 
περιέδραμε ὅμιλος, ola φιλέει γίνεσθαι ἐν πολέμῳ, 
of αὐτίκα τὸ τόξευμα λαβόντες ὡς ἔμαθον τὸ 
βυβλίον, ἔφερον ἐπὶ τοὺς στρατηγούς" παρῆν δὲ 
καὶ τῶν ἄλλων Παλληναίων συμμαχίη. τοῖσι δὲ 
στρατηγοῖσι ἐπιλεξαμένοισε τὸ βθυβλέον καὶ μα- 
θοῦσι τὸν αἴτιον τῆς προδοσίης ἔδοξε μὴ κατα- 
πλῆξαι Τιμόξεινον προδοσίῃ τῆς Σκιωναίων 
πόλιος εἵνεκα, μὴ νομιζοίατο εἶναι Σκιωναῖσι ἐς 
τὸν μετέπειτα χρόνον αἰεὶ προδόται. 

129. Ὃ μὲν δὴ τοιούτῳ τρύπῳ ἐπάιστος ἐγε- 
γόνεε" ᾿Αρταβάξῳ δὲ ἐπειδὴ πολιορκέοντε ἐγεγό- 
veoay τρεῖς μῆνες, γίνεταε ἄμπωτις τῆς θαλάσσης 
μεγάλη καὶ χρόνον ἐπὶ πολλόν. ἰδόντες δὲ of 
βάρβαροι τέναγος γενόμενον παρήισαν ἐς τὴν 
Παλλήνην. ὡς δὲ τὰς δύο μὲν μοίρας διοδουπο- 
ρήκεσαν, Ere δὲ τρεῖς ὑπόλοιποι ἦσαν, τὰς Sted~ 
θόντας χρὴν εἶναι ἔσω ἐν τῇ Παλλήνῃ, ἐπῆλθε 
πλημμυρὶς τῆς θαλάσσης μεγάλη, ὅση οὐδαμά 
aw, ὡς οἱ ἐπιχώριοι λέγουσι, πολλάκες γινομένη. 
οἱ μὲν δὴ νέειν αὐτῶν οὐκ ἐπιστάμενοι διεφθεί- 


1 Probably points on each side of the notch (where the 
arrow lies on the string) to give the fingers better grip. 
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will now show. Whenever Timoxenus wrote a 
letter for sending to Artabazus, or Artabazus to 
Timoxenus, they would wrap it round the shaft of 
an arrow at the notches! and put feathers to the 
letter, and shoot it to a place whereon they had 
agreed, But Timoxenus’ plot to betray Potidaea 
was discovered ; for Artabazus in shooting an arrow 
to the place agreed upon, missed it and hit the 
shoulder of a man of Potidaea; and a throng 
gathering quickly round the man when he was 
struck (which is a thing that ever happens in war), 
they straightway took the arrow and found the letter 
and carried it to their generals, the rest of their 
allies of Pallene being also there present. The 
generals read the letter and perceived who was 
the traitor, but they resolved for Scione’s sake that 
they would not smite Timoxenus to the earth with 
a charge of treason, lest so the people of Scione 
should ever after be called traitors. 

129, Thus was Timoxenus’ treachery brought to 
light. But when Artabazus had besieged Potidaea 
for three months, there was a great ebb-tide in the 
sea, lasting for a long while, and when the foreigners 
saw that the sea was turned to a marsh they made 
to pass over it into Pallene. But when they had 
made their way over two fifths of it and three yet 
remained to cross ere they could be in Pallene, 
there came a great flood-tide, higher, as the people 
of the place say, than any one of the many that had 
been before; and some of them that knew not how 


“The parchment was rolled round the butt end of the 
arrow and then feathers put over it to hide it” (How and 
Welle), 
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porto, ποὺς δὲ ἐπισταμένους οἱ Ποτιδαιῆται 
ἐπιπλώσαντες πλοίοισι ἀπώλεσαν» αἴτιον ὃὲ 
λέγουσι τοτιδαιῆται τῆς τέ paxens καὶ τῆς 


πλημμυρίδος καὶ τοῦ Tlepareey πάθεος «ενέσθαι 


τόδε, ὅτι τοῦ Ποσειδέωνος ἐξ τὸν νηὺν καὶ τῦ 

ε ᾿ 2 

ἄγαλμα τὸ ἐν τῷ προαστεῖῷ ἠσέβησαν οὗτοι τῶν 
᾿ : 


120. Ὁ δὲ vavTexos ὁ Ξέρξεω περιγενόμενος 
ὡς προσέμιξε τῇ ᾿Λσίῃ φεύγων Se Σαλαμῖνος καὶ 
ὶ τὴν στρατιὴν ἐκ Χερσονήσου 


a. 
διεπόρθμευσε ἐς “Αβυδον, ἐχειμέριζε ἐν Kopp. 
é os 


ἔαρος δὲ arena Ὁ τος συνελέγετο ἐς 
δάμον' αἱ my νεῶν καὶ ἐχειμέρισαν αὐτοῦ" 
ἧ A 
Περσέων δὲ καὶ Μήδων “πλεῦνες © βάτενον. 
ἧ 


ὶ ἐπῆλθον Ἰμαρδόντης τέ ὦ Βα- 
αἰον καὶ "Ἀρταύντης ὁ ᾿Δρταχαίεω" συνῆρχε δὲ 
τούτοισι καὶ ἀδελφιδέος αὐτοῦ ᾽Δ ρταὔντεω προσ- 
ελομένου ᾿᾿Ιθαμίτρη: ἅτε δὲ μεγάλως πλη- 


᾿ 


vor ἐφύλασσον τὴν ᾿Ιωνίην μὴ ἀποστῇ, νέας 
fs δ : 
ἔχοντες σὺν τῇσι Ἰάσι τριηκοσίας. οὐ μὲν οὐδὲ 
ἢ 
προσεδέκοντο τοὺς “Ἑλληνας ἐλεύσεσθαι ἐς τὴν 


"Ἰωνίην GAN ἀποχρήσειν σφι τὴν ἑωντῶν φυλάσ- 
σειν, σταθμεύμενοι ὅτι σφέας οὐκ ἐπεδίωξαν 


φεύγοντας ἐκ Σαλαμῖνος ἀλλ᾽ ἄσμενοι ἀπαλλᾶσ- 
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to swim were drowned, and those that knew were 
slain by the Potidaeans, who came among them in 
boats. The Potidaeans say that the cause of the 
high sea and flood and the Persian disaster lay here- 
in, that those same Persians who now perished in 
the sea had profaned the temple and the image of 
Poseidon that was in the suburb of the city; and 
I think that in saying that this was the cause they 
say rightly. They that escaped alive were led away 
by Artabazus to Mardonius in Thessaly. Thus fared 
these men, who had been the king's escort. 

130. All that was left of Xerxes’ fleet, having in 
its flight from Salamis touched the coast of Asia 
and ferried the king and his army over from the 
Chersonese to Abydos, wintered at Cyme. Then 
early in the first dawn of spring they mustered 
at Samos, where some of the ships had wintered ; 
the most of their fighting men were Persians and 
Medes. Mardontes son of Bagaeus and Artayntes 
son of Artachaees came to be their admirals, and 
Artajntes chose also his own nephew Ithamitres to 
have a share in the command. But by reason of 
the heavy blow dealt them they went no further out 
to sea westwards, nor was any man instant that they 
should so do, but they lay off Samos keeping watch 
against a revolt in Ionia, the whole number of their 
ships, Ionian and other, being three hundred; nor 
in truth did they expect that the Greeks would 
come to Ionia, but rather that they would be content 
to guard their own country; thus they inferred, 
because the Greeks had not pursued them when 
they fled from Salamis, but had been glad to be 
quit of them. In regard to the sea, the Persians 
were at heart beaten men, but they supposed that 
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τὸν ΔΙαρδόνιον, ἐόντες δὲ ἐν Σάμῳ ἅμα μὲν ἐβου- 
λεύοντο εἴ τι δυναίατο κακὸ» τοὺς πολεμίους 
ποιέειν, ἅμα δὲ καὶ ὠτακούστεον ὅκῃ πεσέεται τὰ 
Μαρδονίου πρήγματα. “ 

181. Tods δὲ “λληνας τό τε ἔαρ γινόμενον 
ἤγειρε καὶ Μαρδόνιος ἐν Θεσσαλίῃ ἐών. ὁ μὲν δὴ 
πεξὸς οὔκω συνελέγετο, ὁ δὲ ναντικὸς ἠπίκετο ἐς 
Αἴγιναν, νέες ἀριθμὸν δέκα καὶ ἑκατόν. στρατη- 
ros δὲ καὶ ναύαρχος ἣν Λευτυχίδης ὁ Mevdpeos 
τοῦ ‘Uynothew τοῦ ἀγρεροτίδεω τοῦ Λευτυχί- 
Sew τοῦ ᾿Αναξίλεω τοῦ ᾿Αρχιδήμου τοῦ ᾿Αναξαν- 
δρίδεω τοῦ Θεοπόμπον τοῦ Νικάνδρου τοῦ Χαρί- 
Rew τοῦ Εὐνόμου τοῦ Παλυδέκτεω τοῦ Τίρυτάνιος 
τοῦ υὐρυφῶντος τοῦ ἸΙροκλέος τοῦ ᾿Αριστοδήμου 
τοῦ ᾿ἈΔριστομάχον τοῦ Ἰζλεοδαίον τοῦ Ὕλλον τοῦ 
Ἥρακλέος, ἐὼν τῆς ἑτέρης οἰκίης τῶν βασιλέων. 
οὗτοι πάντες, πλὴν τῶν ἑπτὰ τῶν μετὰ Λευτυ- 
χίδεα πρώτων καταλεχϑέντων, οἱ ἄλλοι βασιλέες 
ἐγένοντο Σπάρτης. Αθηναίων δὲ ἐστρατήγεε 
ἙΞάνθιπητος 6 ᾿Αρίφρονος. 

132. Ὡς δὲ παρεγένοντο ἐς τὴν Αἴγιναν πῆσαι 
αἱ νέος, ἀπίκοντο ᾿Ιώνων ἄγγελοι ἐς τὸ στρατό- 
πεδὸν τῶν ᾿Βλλήνων, οἱ καὶ ἐς Σπάρτην ὀλίγῳ 
πρότερον τούτων ἀπικόμενοι ἐδέοντο Λακεδαιμο- 
view ἐλευθεροῦν τὴν ᾿Ιωνίην' τῶν καὶ ‘Hpddoros ὁ 
Βασιληΐδεω ἦν! οὗ στασιῶται σφίσι γενόμενοι 
ἐπεβούλενον θάνατον Στράττι τῷ Χίον τυράννῳ, 
ἐόντες ἀρχὴν ἑπτά" ἐπιβονλεύοντες δὲ ὡς φανεροὶ 
ἐγένοντο, ἐξενείκαντος τὴν ἐπιχείρησιν ἑνὸς τῶν 


1 The first royat house was the lino of Agis, from whom 
Leonidas was descended (vii. 204). The second was the line 
of Euryphon, In the present list “the first king among the 
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on land Mardonius would easily prevail. So the} 
were at Samos, and there planned to do what harm 
they could to their enemies, and to listen the while 
for tidings of how it went with Mardonius, 

181. But as for the Greeks, the coming of spring 
and Mardonius’ being in Thessaly moved them to 
action. They had not yet begun the mustering of 
their army, but their fleet, an hundred and ten 
ships, came to Aegina; and their general and 
admiral was Leutychides son of Menares, tracing 
his lineage from son to father through Hegesilaus, 
Hippoeratides, Leutychides, Anaxilaus, Archidemus, 
Anaxandrides, Theopompus, Nicandrus, Charilaus, 
Eunomus, Polydectes, Prytanis, Euryphon, Procles, 
Aristodemus, Aristomachus, Cleodaeus, to Hyllus 
who was the son of Heracles; he was of the second 
royal house.t_ All the aforesaid had been kings of 
Sparta, save the seven named first after Leutychides, 
The general of the Athenians was Xanthippus son 
of Ariphron. 

182. When all the ships were arrived at Aegina, 
there came to the Greek quarters messengers from 
the Ionians, the same who a little while before 
that had gone to Sparta and entreated the Lace- 
daemonians to free Ionia; of whom one was 
Herodotus the son of Basileides.2 These, who at 
first were seven, made a faction and conspired to 
slay Strattis, the despot of Chios; but when their 
conspiracy became known, one of the accomplices 


ancestors of Leutychides is Theopompus, the seven more 
immediate ancestors of L, belonging to a younger branch, 
which gained the throne by the deposition of Demaratus” 
(How and Wells). 

3 Otherwise unknown. 
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στήλας ἴσον ἀπέχειν. συνέπιπτε δὲ τοιούτοωστ 
ποὺς μὲν βαρβάρους τὸ πρὸς ἑσπέρης ἀνωτέρω 
Σάμου μὴ τολμᾶν καταπλῶσαι χαταρρωδηκόταξ, 
Τοὺς δὲ “Ελληνας, χρηιζόντων, Χίων, τὸ πρὸς τὴν 
ἠῶ κατωτέρω Δήλου" οὕτω δέος τὸ μέσον ἐφύ- 
λασσε σφέων. 

133. Οἱ μὲν $y“ Eaves ἔπλεον ἐς τὴν Δῆλον, 
Μαρδόνιος δὲ περὶ τὴν Θεσσαλίην ἐχείμαζε. ἂν: 


οὐκ ἔχω φράσαι οὐ 
4 ᾿ , A 
ἔγωγε περὶ τῶν παρεόντων πρηγμάτων καὶ οὐκ 


αι. 

134. Οὗτος ὁ Μῦς ἔς τε Λεβάδειαν φαίνεται 
αἱ μισθῷ πείσας τῶν ἐπιχωρίωι 
ν 3 Ν ἡ ax 
ἄνδρα κα αβῆναι παρᾶ ροφώνιον, καὶ ἐς “ABA 

jai ᾿ 

«πὰς ὦ ἔων ἀπικόμενος ἐπὶ τὸ χρηστήριον. κα 
δὴ καὶ ἐς Θ “βας πρῶτα ὡς ἀπίκετο, τοῦτο μὲν Τ' 


2 " 


Ἰσμηνίῳ χρήσατο" ἔστι δὲ κατά πε 


distance. 
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having revealed their enterprise, the six that 
remained got them privily out of Chios, whence 
they went to Sparta and now to Aegina, entreating 
the Greeks to sail to Ionia. The Grecks brought 
them as far as Delos, and that not readily ; for they 
feared all that lay beyond, hasing no knowledge 
of those parts, and thinking that armed men were 
everywhere; and they supposed that Samos was no 
nearer to them than the Pillars of Heracles.) So it 
fell out that the forcigners were too disheartened to 
dare to sail farther west than Samos, while at the 
same time the Grecks dared go at the Chians’ request 
no farther cast than Delos; thus fear kept the 
middle space between them. 

133. The Greeks, then, sailed to Delos, and 
Mardonius wintered in Thessaly. Having here his 
headquarters he sent thence a man of Europus 
called Mys to visit the places of divination, 
charging him to inquire of all the oracles whereof 
he could make trial. What it was that he desired 
to learn from the oracles when he gave this charge, 
I cannot say, for none tells of it; but I suppose that 
he sent to inquire concerning his present business, 
and that alone. - 

134. This man Mys is known to have gone to 
Lebadea and to have bribed a man of the country 
to go down into the cave of Trophonius,? and to 
have gone to the place of divination at Abae in 
Phocis; to Thebes too he first went, where he 
inquired of Ismenian Apollo (sacrifice is there the 


2 See How and Wells ad lor, for a full description of the 
method of consulting this subterranean deity: also on 
Amphiaraus and “Ptoan” Apollo. AJ} these shrines are in 
Boeotia, the home of early Greek superstitions, 
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70 δὲ ξεῖνον τινὰ καὶ οὐ Θηβαῖον χρήμασι πείσας 
κατεκοίμησε ἐς "Αμφιάρεω. αἰων δὲ οὐδενὶ 
ἔξεστι μαντεύεσθαι αὐτόθι διὰ τόδε ἐκέλενσε 
σφέας ὃ δ φιάρεως διὰ XP7 τηρίων πο εὐμενος 
ὁκότερα ὕλονται ἑλέσθαι τὸ ‘rea, ἑωυτῷ ἡ ἃ 

Fs Οὐ τον 


μάντι χρᾶσθαι ἡ ἅτε συμμ' ἀχῷ» ποῦ ἑτεροῦ ἀπεχος 
μένους" οἵ δὲ σὐμμαχόν μιν ἐΐχοντο εἶναι. τα 
᾿ bid ae ἢ +t 

ποῦτο μὲν οὐκ ἔξεστι Θηβαίων οὐδενὶ αὐτόθι 


ἐγκατακοιυμῆ ἣναι. 
135. Τότε δὲ θῶμά μοι μέ ενέσθαν 
λέγεται ὑπὸ ηβαίων" ἐχθεῖν ἄρ τὸν Βύρωπες 
Μῦν, Tepe ρωφώμε ἄντα τὰ ΧΡῚ τήρια, Καὶ 
: jars GOL . Ἢ 
; τοῦ Tree Ἀπόνλωνος πὸ τέμενος. ο δ 
3 ἱρὸν καὶ ἐεται μὲ τῷον, Σ Θηβαίων, 
κεῖται ὑπὲρ THS, ὡπαίδ λίμνης πρὸς ὄρεϊ 
: antec ν , ἔμνης δ πὸ ἱρὸ 
χοτάτ' Axparpt πόλιος. © Gro τὸ ἱρὸν 
ἐπείτε perdelv καλεόμενο) τοῦτον Μῦν, 
ἕπεσθαι δέ οἱ τῶ ἀστῶν αἱρετοὺ ἄνδρας TPES 
ἀπὸ τοῦ κοι . ὡς ἀπογραψ' evo ὰ θεσπιέειν 
ἔμενε, * πρόκατ τὸν ὁμαντιν βαρβάρῳ 
λώσσῃ ρᾶν. ἡ τοὺς μὲν ἑπομένους, τῶν On 
αἰων ἐν θώματι ἔχεσθαι ἀκούοντας βαρβάρου 
λώσσης ὶ λάδος, 2 οὐδεν ἔχεν ὅ τι ι χρήσων" 
ται τῷ τ εὖντί “πρήγ. δὲ Εὐρω women ‘a Mov 
ἐξαρπάσαν αὐτῶν τὴ ἐφέρι wae δέλτον, 
τὰ λεγόμεν ὑπὸ τοῦ τοφήτο 


ἣν τὰ χρηστήρια μετὰ ταῦτα ἔπεμψε ἄγγελον & 
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way of divination, even as at Olympia), and more- 
over bribed one that was no Theban but a stranger 
to lie down to sleep in the shrine of Amphiaraus. 
No Theban may seek a prophecy there; for 
Amphiaraus bade them by an oracle to choose 
which of the two they would and forgo the other, 
and take him either for their prophet or for their ally ; 
and they chose that he should be their ally ; wherefore 
no Theban may lay him down to sleep in that place. 

135. But at this time there happened, as the 
Thebans say, a thing at which I marvel greatly. It 
would seem that this man Mys of Europus came in 
his wanderings among the places of divination to 
the precinct of Ptoan Apollo. This temple is called 
Ptoum,! and belongs to the Thebans; it lies by a 
hill, above the lake Copais, very near to the town 
Acraephia, When the man called Mys entered into 
this temple, three men of the town following him 
that were chosen on the state’s behalf to write 
down the oracles that should be given, straightway 
the diviner prophesied in a foreign tongue. The 
Thebans that followed him stood astonied to hear a 
strange language instead of Greek, and knew not 
what this present matter might be; but Mys of 
Europus snatched from them the tablet that they 
carried and wrote on it that which was spoken by 
the prophet, saying that the words of the oracle 
were Carian; and having written all down he went 
away back to Thessaly. 

180. Mardonius read whatever was said in the 
oracles; and presently he sent a messenger to Athens, 

1 Called after Ptous, son of Athamas, according to 
Apollodorus, The story of Athamas, and his plot with Ino 
their stepmother against his children’s lives, was localised in 
Bocotia as well as Achaea, op. vii 197. 
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*AMras "Ἀλέξανδρον τὸν (Apter ἄνξρα δίακει 
Bora, ἅμα μὲν ὅτι οἱ προσκηξδέες οἱ Ἰϊέρσαι ἦσαν" 
τλλεξώνδρου ne ἀξελφεὴν Peyain's "Ἀμύντεω δὲ 
θυγατέρα, Βουβάρης ἀιὴρῖ ἐρσης ἔσχε. ἐκ τῆς 


ῇ 
οὔνομα τοῦ μητροπάτορος, τῷ δὴ ἐκ βασιλέος τῆς 
ae 
Φρυγίης ἐδόθη "ANd 5 
ἅμα ὃ ὁ πυθόμενος OTF πρόξεινος τε 


Mapsortes 
εἴη καὶ εὐεργέτης, ὃ ἐλλέξανδρος ἔπεμπε: τοὶς 


ν΄ ᾿ Α͂ 


ἄλκιμον, τὰ τε κατὰ τὴν θάλασσαν͵ συντυχοντᾶ 
ἢ ᾽ 

σφι παθήματα κατεργασαμένους μάλιστα A@n- 

ναίους ἐπίστατο. τούτων δὲ προσγενομένων κατ’ 


pT es 5 ἣ 
χεξάνδρον τούτου ἕβδομος EVE 
τωρ Τιερδίκκης ἐστὶ ὁ κτησάμενος τῶν Μακεδόνων 


ἐς Ἰλλυριοὺς τῶν τημένον ἀπογόνων τρεῖς aber 
φεοί, Τανάνης τε Καὶ ᾿Λέροπος Καὶ πιερδίκκης, és 
δὲ "Ἰλλυριῶν ὑ 

νίην ἀπίκοντο ἐς Ae 


1 Alabands arag not in Phrygia put in Caria ( 
Stein prefers to read Alabastra, & town which Fferodott 
according ἴθ Stephanus ‘of Byzantiam, places jn Phryst 
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Alexander, a Macedonian, son of Amyntas; him he 
sent, partly because the Persians were akin to him; 
for Bubares, a Persian, had taken to wife Gygaea 
Alexander's sister and Amyntas’ daughter, who had 
borne to him that Amyntas of Asia who was called 
by the name of his mother’s father, and to whom 
the king gave Alabanda! a great city in Phrygia 
for his dwelling ; and partly he sent him because he 
learnt that Alexander was a protector and benefactor 
to the Athenians. It was thus that he supposed he 
could best gain the Athenians for his allies, of whom 
he heard that they were a numerous and valiant 
people, and knew that they had been the chief 
authors of the calamities which had befallen the 
Persians at sea. If he gained their friendship he 
looked to be easily master of the seas, as truly he 
would have been; and on land he supposed himself 
to be by much the stronger; so he reckoned that 
thus he would have the upper hand of the Greeks. 
Peradventure this was the prediction of the oracles, 
counselling him to make the Athenian his ally, and 
it was in obedience to this that hesent his messenger. 

187. This Alexander was seventh in descent from 
Perdiceas, who got for himself the despotism of 
Macedonia in the way that I will show. Three 
brothers of the lineage of Temenus came as banished 
men from Argos? to Illyria, Gauanes and Acropus 
and Perdiceas; and from Illyria they crossed over 
into the highlands of Macedonia till they came to 
the town Lebaea. There they served for wages as 


2 The story of an Argive origin of the Macedonian dynasty 
appears to be mythical It resta probably on the einlarity 
οἱ the name Argeadac, the tribe to which the dynasty 
belonged. 
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ἐθήτευον ἐπὶ μισθῷ παρὰ τῷ βασιλέι, ὃ μὲν 
« oe 
ἵππους νέμων, ὃ δὲ βοῦς, ° δὲ νεώτατος αὖ 
, be 
Περδίκκης τὰ λεπτὰ τῶν προβάτων. ἡ δὲ que 
Ἔ A “has 
τοῦ βασίχεος αὐτὴ τὰ σιτία σφι ἔπεσσε' ἦσαν 


Η͂ . \ 


τὸ πάλαι καὶ αἱ τυραννίδες τῶν ἀνθρὼ 
᾿ 
ἀσθενέες χρήμασι, οὔ 
20 Ue 8 δὰ oe i 
ὀπτῴη, ὁ ἄρτος τοῦ παιδὸς τοῦ θητὸς τιερδίκκεῳ 
Α ‘ 
διπλήσιος ἐγίνετο αὐτὸς ἑωντοῦ. ἐπεὶ δὲ αἰέν 
Ἔ 5 
Ὁ 


ες ἢ rf, 5, δ 
τῶντο TOUT ἐγίνετο, εἶπε 7; ὃς τὸν av pa 
᾿ 


δ ‘ 
ὁ ᾿Δέροπ' οἱ πρεσβύτεροι ἕστασαν εκ" 
ὡς ἤκουσαν ταῦτα" ὁ δὲ παῖς, ἐτύγ' 


ς υ 

138. Οἱ μὲν δὴ ἀπήισαν, τῷ δὲ βασιλέι onpat- 

νει τις TOP παρέδρων οἷόν τε χρῆμα ποιήσειε ὁ 
: . 


Σιδόμενα. ὃ δὲ ταῦτα ἀκούσας καὶ ὀξυνθεὶς πέμ- 
ai δὲ ταῦτ,  ἀπολέ ΚΝ 
wel ἐπ᾽ ὑτοὺς ἱππέας ἀπολέοντας. ποταμὸς δὲ 


ἐστὶ ἐν τῇ χώρῃ ταύτῃ, τῷ θύουσι οἱ τούτων TH! 
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thralls in the hing’s household, one tending horses 
and another oxen, and Perdiceas, who was the 
youngest, the lesser flocks. Now the king's wife 
cooked their food for them; for in old times the 
raling houses among men, and not the commonalty 
alone, were lacking in wealth; and whenever she 
baked bread, the loaf of the thrall Perdiccas grew 
double in bigness. Seeing that this ever happened, 
she told her husband; and it seemed to him when 
he heard it that this was a portent, signifying some 
great matter. So he sent for his thralls and bade 
them depart out of his territory. They said it was 
but just that they should have their wages ere they 
departed ; whereupon the king, when they spoke 
of wages, was moved to foolishness, and sad, “-Phat 
is the wage you merit, and it is that I give you,” 
pointing to the sunlight that shone down the smoke- 
vent into the house. Gauanes and Aeropus, who 
were the elder, stood astonied when they heard 
that; but the boy said, “ We accept what you give, 
O king,” and with that he took a knife that he had 
upon him and drew a line with it on the floor of the 
house round the sunlight}; which done, he thrice 
gathered up the sunlight into the fold of his garment, 
and went his way with his companions. 

188. So they departed ; but one of them that sat 
by declared to the king what this was that the boy 
had done, and how it was of set purpose that the 
youngest of them had accepted the gift offered ; 
which when the king heard, he was angered, and 
sent riders after them to slay them. But there is 
in that land a river, whereto the descendants from 

2 The action is said to symbolise claiming possession of 
house and Jand, and also to call the sun to witness the claim, 
Ancient Germany, apparently, had a similar custom. 
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ἀνδρῶν an’ “Apyeos ἀπόγονοι σιοτῆρι" οὗτος, 
ἐπείτε διέβησαν: οἱ Typevibar, μέγας οὕτω ἐρρύη 
ὥστε τοὺς ἱππέας μὴ οἵους τε γενέσθαι διαβῆναι. 
of δὲ ἀπικόμενοι ἐς ἄλλην γὴν τῆς Μακεδονίης 
οἴκησαν πέλας τῶν κήπων τῶν λεγομένων εἶναι 
M&ea τοῦ Γορδίεω, ἐν τοῖσι φύεται αὐτόματα 
ῥόδα, ἕν ἕκαστον ἔχον ἑξήκοντα φύλλα, ὁδμῇ τε 
ὑπερφέροντα τῶν ἄλλων», ἐν τούτοισι καὶ ὁ Σιλη- 
νὸς τοῖσι κήποισι ἥλω, ὡς λέγεται ὑπὸ Maxebo- 
νων, ὑπὲρ δὲ τῶν κήπων ὄρος κέεται Βέρμιον 
οὔνομα, ἄβατον ὑπὸ χειμῶνος, ἐνθεῦτεν δὲ dp- 
μώμενοι, ὡς ταύτην ἔσχον, κατεστρέφοντο καὶ τὴν 
ἄλλην Μακεδονίην. 

139. ᾿Απὸ τούτου δὴ τοῦ Περδίκκεω' Αλέξανδρος 
ὧδε ἐγένετο’ ᾿Αμύντεω παῖς ἣν ᾿Αλέξανδρος, 
᾿Αμύντης δὲ ᾿Αλκέτεω, ᾿Αλκέτεω δὲ πατὴρ ἣν 
᾿Αέροπος, τοῦ δὲ Φίλυτπος, Φιλίππου δὲ ᾿Αργαῖος, 
τοῦ δὲ Περδίκκης ὁ κτησάμενος τὴν ἀρχήν. 

140. "Eyeydvee μὲν δὴ ὧδε ὁ ᾿Αλέξανδρος ὁ 
᾿Αμύντεω" ὡς δὲ ἀπίκετο ἐς τὰς ᾿Αθήνας ἀπο- 
πεμφθεὶς ὑπὸ Μαρδονίον, ἔλεγε τάδε, ““Ανδρες 
᾿Αϑηναῖοι͵ Μαρδόνιος τάδε λέγει, ἐμοὶ ἀγγελίη 
ἥκευ παρὰ βασιλέος λέγουσα οὕτω. “᾿Αθηναίοισε 
τὰς ἁμαρτάδας τὰς ἐς ἐμὲ ἐξ ἐκείνων γενομένας 
πάσας μετίημι. νῦν τε ὧδε Mapddvie ποίεε" 
τοῦτο μὲν τὴν γῆν ode ἀπόδος, τοῦτο δὲ ἄλλην 
πρὸς ταύτῃ ἑλέσθων αὐτοί, ἥντινα ἂν ἐθέλωσι, 
ἐόντες αὐτόνομοι" ἱρά τε πάντα σφι, ἣν δὴ βού- 


4 This was the fertile and beautiful valley in which atood 
Aegae or Edessa (modern Vodena), the ancient home of the 
Macedonian kings, 
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Argos of these men offer sacrifice, as their deliverer ; 
this river, when the sons of Temenus had crossed it, 
rose in such flood that the riders could not cross, 
So the brothers came to another part of Macedonia 
and settled near the place called the garden of 
Midas son of Gordias,) wherein roses grow of them- 
selves, each bearing sixty blossoms and of surpassing 
fragrance; in which garden, by the Macedonian 
story, Silenus? was taken captive ; above it rises the 
mountain called Bermius, which none can ascend 
for the wintry cold. Thence they issued forth 
when they had won that country, and presently 
subdued also the rest of Macedonia. 

189. From that Perdiccas Alexander was descended, 
being the son of Amyntas, who was the son of 
Alcetes; Alcetes’ father was Aeropus, and his was 
Philippus; Philippus’ father was Argaeus, and his 
again was Perdiccas, who won that lordship. 

140. Such was the lineage of Alexander son of 
Amyntas; who, when he came to Athens from 
Mardonius who had sent him, spoke on this wise. 
“This, Athenians, is what Mardonius says to you :-—— 
There is a message come to me from the king, 
saying, ‘I forgive the Athenians all the offences 
which they have committed against me; and now, 
Mardonius, I bid you do this:—Give them back 
their territory, and let them choose more for them- 
selves besides, wheresoever they will, and dwell 
under their own Jaws; and rebuild all their temples 

3 This is a Phrygian tale, transferred to Macedonia, 
Silenus was a ‘*natureeity,” inhabiting places of rich 
vegetation; if captured, he was fabled in the Creek version 
of the myth to give wise counsel to his captor, Qne may 


compare the story of Proteus captured by Meuelaus, in the 
Odyssey. 
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Awyral ye ἐμοὶ ὁμολογέειν, ἀνόρθωσον, ὅσα ἐγὼ 
ἐνέπρησα. τούτων δὲ ἀπεγμένων ἀναγκαίως ἔχεε 
μοι ποιξειν ταῦτα, ἣν μὴ τὸ ὑμέτερον αἴτιον 
γένηται. λέγω δὲ ὑμῖν τάδε, νῦν τί palvecde 
πόλεμον Bacth& ἀειρόμενοι ; οὔτε γὰρ ἂν ὑπερ- 
βάλοισθε οὔτε οἷοί τε ἐστὲ ἀντέχειν τὸν πάντα 
χρόνον. εἴδετε μὲν γὰρ τῆς Ξέρξεω στρατῆλα- 
σίης τὸ πλῆθος καὶ τὰ ἔργα, πυνθάνεσθε δὲ καὶ 
τὴν νῦν παρ᾽ ἐμοὶ ἐοῦσαν δύναμιν" ὥστε καὶ ἦν 
ἡμέας ὑπερβάλησθε καὶ νικήσητε, τοῦ wep ὑμῖν 
οὐδεμία ἐλπὶς εἴ περ εὖ φρονέετε, ἄλλη παρέσται 
ποχλλαπλησίη. μὴ ὧν βούλεσθε παρισούμενοι 
βασιλέι στέρεσθαι μὲν τὴς χώρης, θέειν δὲ αἰεὶ 
περὶ ὑμέων αὐτῶν, ἀλλὰ καταλύσασθε: παρέχει 
δὲ ὑμῖν κάλλιστα καταλύσασθαι, βασιλέος 
ratty ὁρμημένου. ἔστε ἐλεύθεροι, ἡμῖν ὁμαιχ- 
μίην συνθέμενοι dvev τε δόλου καὶ ἀπάτης. Μαρ- 
δόνιος μὲν ταῦτα ὦ ᾿Αθηναῖοι ἐνετείλατό μοι 
εἰπεῖν πρὸς ὑμέας" ἐγὼ δὲ περὶ μὲν εὐνοίης τῆς 
πρὸς ὑμέας ἐούσης ἐξ ἐμεῦ οὐδὲν λέξω, οὐ γὰρ ἂν 
νῦν πρῶτον ἐκμάθοιτε, προσχρηίζω δὲ ὑμέων 
“πείθεσθαι Μαρδονίῳ. ἑνορῶ γὰρ ὑμῖν οὐκ οἵοισί 
τε ἐσομένοισε τὸν πάντα χρόνον πολεμέειν ἘΞἐρξῃ" 
εἰ γὰρ ἐνώρων τοῦτο ἐν ὑμῖν, οὐκ ἄν κοτε ἐς ὑμέας 
ἦκθον ἔχων λόγους τούσδε: καὶ γὰρ δύναμις ὑπὲρ 
ἄνθρωπον ἡ βασιλέος ἐστὶ καὶ χεὶρ ὑπερμήκης. 
ἣν ὧν μὴ αὐτίκα ὁμολσγήσητε, μεγάλα προτεινόν- 
τῶν ἐπ᾽ οἷσε ὁμολογέειν ἐθέλουσι, δειμαίνω ὑπὲρ 
ὑμέων ἐν τρίβῳ τε μάλιστα οἰκημένων τῶν συμ" 
ἰάχων πάντων αἰεὶ τε θειρομένων μούνων, ἐξαί- 
perov μεταίχμιόν τε τὴν γῆν ἐκτημένων, ἀλλὰ 
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that I burnt, if they will make a covenant with me.” 
This being the message, needs must that I obey it 
(says Mardonius), unless you take it upon you to 
hinder me. And this I say to you:—Why are you 
so mad as to wage war against the king? you 
cannot overcome him, nor can you resist him for 
ever. For the multitude of Xerxes’ host, and what 
they did, you have seen, and you have heard of the 
power that I now have with me; so that even if you 
overcome and conquer us (whereof, if you be in your 
right minds, you can have no hope), yet there will 
come another host many times as great as this. Be 
not then minded to match yourselves against the 
king, and thereby lose your land and ever be your- 
selves in jeopardy, but make peace; which you can 
most honourably do, the king being that way 
inclined ; keep your freedom, and agree to be our 
brothers in arms in all faith and honesty —This, 
Athenians, is the message wluch Mardonius charges 
me to give you. For my own part I will say nothing 
of the goodwill that I have towards you, for it would 
not be the first that you have learnt of that; but I 
entreat you to follow Mardonius’ counsel. Well I 
see that you will not have power to wage war against 
Xerxes for ever; did I see such power in you, 1 had 
never come to you with such Junguage as this ; for 
the king’s might is greater than human, and his arm 
islong. If therefore you will not straightway agree 
with them, when the conditions which they offer 
you, whereon they are ready to agree, are so great, 
I fear what may befall you ; for of all the allies yor 
dwell most in the very path of the war, and you alone 
will never escape destruction, your country being 
marked out fora battlefield. Nay, follow his counsel , 


147 


μ' 

ἁμαρτάδα ἀπιεὶς ἐθέλει φίλος γενέσθα 
141. τἈλέξανδρος μὲν ταῦτα ἔλεξε. Aaxedai- 

ὀνιοι δὲ πυθόμενοι ἥκειν "ARE 


e 


qe ἔδεισαν μὴ ὁμολογήσω . τῷ 

ἐπὴν ἢ ¥ "Ἢ aoe: i 

αὐτίκα TE σφι ἔδοξε πέμπειν ἀγγέλους. καὶ δὴ 
ἢ 


συνέπιπτε ὥστε ὁμοῦ σ' ηίνεσθαι τὴν Kat! 
στασιν" ἐ ανέμεινα : ’Αθηναῖον διατρί- 
οντες, εὖ ἐπιστι 1 evo ὅτι ἔμ ᾿νακεδαιμόνιοι 
πεύσεσθα ἥκοντι τοῦ Bi άρου ἄγγελον 
π᾿ Opodo ἴῃ θόμενοί TE πέμψειν καὶ ἃ τάχος 
ἀγγέλους " ἵπηδὲς ὦ ἐποίευν, ἐνδεικνύμενοι 
τοῖσι Aaxed μονίοισι ἣν ἑωυτῶ νώμην" 
9g. Ὡς δὲ ἐ bo cor χέξανδρος, δια 
Se μενοι ἔ Υ οἱ ἀπὸ Ξ πάρτης ἄγγελον eo PT peas 
δὲ ἔπεμψα Δ κεδαιμόνιον εησομένουξ ὑμέων 
ἦτε νεῶτε ποιέειν δὲν κατὰ ἣν ᾿Ῥλλάδα 
ἦτε ὁγο ἐνδέκεσθα ρὰ τοῦ β ρβάρον. 
οὔτε τὰ δίκαιον οὖδα οὔτε κόσμον φέρον οὔτέ 
ε ἄλλ, «αλήνων οὐ οἷσι, Up δὲ δὴ καὶ 
διὰ πάντ ν ἥκιστα πὸ ὧν εἵνεκα- ἠ εἰρατε γὰρ 
τόνδε τὸν πόλεμο! ὑμεῖς οὐδὲν ἡμέων PO λομένων, 
καὶ περὶ πῆς ὑμετέρη ἀρχῆθε ὁ ἀγὼν ἐγένετο! 
νῦν δὲ φερε καὶ ἐς πᾶσα τὴν “Θλλάξα! ἄλλω" 
πε TOUT ἁπάντων αἰτίους sever Oat δουλοσὺνη 
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for it is not to be lightly regarded by you that you 
are the only men in Hellas whose offences the 
great king is ready to forgive and whose friend he 
would be.” 

141. Thus spoke Alexander. But the Lacedae- 
monians had heard that Alexander was come to 
Athens to bring the Athenians to an agreement with 
the foreigner; and remembering the oracles, how 
that they themselves with the rest of the Dorians 
must be driven out of the Peloponnese by the Medes 
and the Athenians, they were greatly afraid lest the 
Athenians should agree with the Persian, and they 
straightway resolved that they would send envoys. 
Moreover it so fell out for both, that they made their 
entry at one and the same time; for the Athenians 
delayed, and tarried for them, being well assured 
that the Lacedacmonians were like to hear that the 
messenger was come from the Persians for an agree- 
ment; and they had heard that the Lacedaemonians 
would send their envoys with all speed; therefore it 
was of set purpose that they did it, that they might 
make their will known to the Lacedaemonians, 

142. So when Alexander had made an end ot 
speaking, the envoys from Sparta took up the tale, 
and said, “ We on our part are sent by the Lace- 
daemonians to entreat you to do nought hurtful to 
Hellas and accept no offer from the foreigner. That 
were a thing unjust and dishonourable for any 
Greek, but for you most of all, on many counts; it 
was you who stirred up this war, by no desire of ours, 
and your territory was first the stake of that 
battle, wherein all Hellas is now engaged; and 
setting that apart, it is a thing not to be borne that 
not all this alone but slavery too should be brought 
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τοῖσι "ἕλλησι ᾿Αθηναίους οὐδαμῶς dvacyerar, 
οἵτινες αἰεὶ καὶ τὸ πάλαι φαίνεσθε πολλοὺς ἔλευ- 
θερώσαντες ἀνθρώπων. πιεξευμένοισι μέντοι ὑμῖν 
συναχθύμεθα, καὶ ὅτι καρπῶν ἐστερήθητε διξῶν 
ἤδη καὶ ὅτι οἰκοφθόρησθε χρόνον ἤδη πολλόν. 
ἀντὶ τούτων δὲ ὑμῖν Λακεδαιμόνιοί τε καὶ οἱ σύμ- 
payor ἐπαγγέλλονται γυναῖκάς τε καὶ τὰ ἐς 
πόλεμον ἄχρηστα σἱκετέων ἐχόμενα πάντα ἐπὶ- 
θρέψειν, ἔστ' ἂν ὁ πόλεμος ὅδε συνεστήκῃ. μηδὲ 
ὑμέας ᾿Αλέξανδρος ὁ Maxedhy ἀναγνώσῃ, Aejvas 
τὸν Μᾶαρδονίον λόγον. τούτῳ μὲν γὰρ ταῦτα 
ποιητέα ἐστί" τύραννος γὰρ ἐὼν τυράννῳ συγ- 
κατεργάζεταν" ὑμῖν δὲ οὐ ποιητέα, εἴ περ εὖ 
τυγχάνετε φρονέοντες, ἐπισταμένοισι ὡς βαρϑά- 
ροισι ἐστὶ οὔτε πιστὸν οὔτε ἀληθὲς οὐδέν," ταῦτα 
ἔλεξαν οἱ ἄγγελοι. 

148. ᾿Αθηναῖοι δὲ πρὸς μὲν ᾿Αλέξανδρον ὑπε- 
κρίναντο τάδε. “ Καὶ αὐτοὶ τοῦτό γε ἐπιστάμεθα 
ὅτε πολλαπλησίη ἐστὶ τῷ Μήδῳ δύναμις ἤ περ 
ἡμῖν, ὥστε οὐδὲν δέει τοῦτό γε ὀνειδίξειν, ἀλλ᾽ 
ὅμως ἐλευθερίης γλεχόμενον ἀμυνεύμεθα οὕτω 
ἄκως ἂν καὶ δυνώμεθα. ὁμολογῆσαι δὲ τῷ βαρ- 
βάρῳ μήτε σὺ ἡμέας πειρῶ ἀναπείθειν οὔτε ἡμεῖς 
πεισόμεθα, νῦν τε ἀπάγγελλε Δίαρδονίῳ ὡς 
᾿Αθηναῖοι λέγουσι, ἔστ᾽ ἂν ὁ ἥλιος τὴν αὐτὴν ὁδὸν 
ἴῃ τῇ περ καὶ νῦν ἔρχεται, μήκοτε ὁμολογήσειν 
ἡμέας Ξέρξῃ" ἀλλὰ θεοῖαξ τε συμμάχοισι πίσυνοί 
μὲν ἐπέξιμεν ἀμυνόμενοι καὶ τοῖσι ἥρωσι, τῶν 
ἐκεῖνος οὐδεμίαν ὅπιν ἔχων ἐνέπρησε τούς re 
οἴκους καὶ τὰ ἀγάλματα. σύ te τοῦ λοιποῦ 
λόγους ἔχων τοιούσδε μὴ ἐπεφαίνεο ᾿Αθηναίσισε, 
μηδὲ δοκέων χρηστὰ ὑπουργέειν ἀθέμιστα ἔρδειν 
150 
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upon the Greeks by you Athenians, who have ever 
of old been known for givers of freedom to many. 
Nevertheless we grieve with you in your afflictions, 
for that now you have lost two harvests and your 
substance has been for a long time wasted; in 
requital wherefor the Lacedaemonians and _ their 
allies declare that they will nourish your women and 
all of your households that are unserviceable for war, 
so long as this war shall last. But let not Alexander 
the Macedonian win you with his smooth-tongued 
praise of Mardonius’ counsel. It is his business to 
follow that counsel, for as he is a despot so must he 
be the despot’s fellow-worker; but it is not your 
business, if you be men rightly minded; for you 
know, that in foreigners there is no faith nor truth.” 
Thus spoke the envoys. 

148. But to Alexander the Athenians thus replied : 
“ We know of ourselves that the power of the Mede 
is many times greater than ours; there is no need to 
taunt us with that. Nevertheless in our zeal for 
freedom we will defend ourselves to the best of our 
ability. But as touching agreements with the 
foreigner, do not you essay to persuade us thereto, 
nor will we consent; and now carry this answer 
back to Mardonius from the Athenians, that as 
long as the sun holds the course whereby he now 
goes, we will make no agreement with Xerxes; but 
we will fight against him without ceasing, trusting 
in the aid of the gods and the heroes whom he has 
set at nought snd burnt their houses and their 
adornments. To you we say, come no more to 
Athenians with such a plea, nor under the semblance 
of rendering us a service counsel as to do wickedly; 
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wapairee: οὐ γὰρ ae βουλόμεθα οὐξὲν ἄχαρι 
πρὸς ᾿Αθηναίων παθεῖν ἐόντα πρόξεινόν τε καὶ 
φίλον" 

11. Πρὸς μὲν ᾿Αλέξανδρον ταῦτα ὑπεκρίναντο, 
πρὸς δὲ τοὺς ἀπὸ Σπάρτης ἀγγέλους τάδε. " Τὰ 
μὲν δεῖσαι Λακεδαιμονίους μὴ ὁμολογήσωμεν τῷ 
βαρβάρῳ, κάρτα ἀνθρωπήιϊον je ἀτὰρ αἰσχρῶς 
qe οἴκατε ἐξεπιστάμενοι τὸ ᾽Αθηνπίων φρόνημα 
ἀἁρρωδῆσαι, ὅτι οὔτε χρυσός ἐστι γῆς οὐδαμόθι 
τοσοῦτος οὔτε χώρη κάλλεϊ καὶ ἀρετῇ μέγα 
ὑπερφέρουσα, τὰ ἡμεῖς δεξάμενοι ἐθέλοιμεν ἂν 
μηδίσαντες καταδουλῶσαι τὴν Ἑλλάδα. πολλέ 
τε γὰρ καὶ μεγάλα ἐστὶ τὰ διακωλύοντα ταῦτα 
μὴ ποιέειν μηδ᾽ ἦν ἐθέλωμεν, πρῶτα μὲν καὶ 
μέγιστα τῶν θεῶν τὰ ἀγάλματα καὶ τὰ οἰκήματα 
ἐμπεπρησμένα τε καὶ συγκεχωσμένα, τοῖσι ἡμέας 
ἀναγκαίως ἔχει τιμωρέειν ἐς τὰ μέγιστα μᾶλλον 
ἢ περ ὁμολογέειν τῷ ταῦτα ἐργασαμένῳ, αὖτις δὲ 
τὸ “λληνικὸν ἐὸν ὅμαιμόν τε καὶ ὁμόγλωσσον καὶ 
θεῶν ἱδρύματά τε κοινὰ καὶ θυσίαι ἤθεά τε ὁμό- 
τροπα, τῶν προδότας γενέσθαι ᾿Αθηναίους οὐκ 
ἂν εὖ ἔχοι. ἐπίστασθέ τε οὕτω, εἰ μὴ πρότερον 
ἐτυγχάνετε ἐπιστάμενοι, ἔστ᾽ ἂν καὶ εἷς περιῇ 
᾿Αθηναίων, μηδαμὰ ὁμολογήσοντας ἡμέας Ξέρξῃ." 
ὑμέων μέντοι ἀγάμεθα τὴν προνοίην γὴν πρὸς 
ἡμέας ἐοῦσαν, ὅτι προείδετε ἡμέων οἰκοφθορη- 
Μένων οὕτω ὥστε ἐπιθρέψαι ἐθέλειν ἡμέων τοὺς 
οἰκέτας. καὶ ὑμῖν μὲν ἡ χάρις ἐκπεπλήρωται, 
ἡμεῖς μέντοι λιπαρήσομεν οὕτω ὅκως ἂν ἢ ωμεν, 
οὐδὲν λυττέοντες ὑμέας, viv δέ, ὡς οὕτω ἐχόντων, 
στρατιὴν ὡς τάχιστα ἐκπέμπετε, ὡς yap ἡμεῖς 
εἰκάζομεν, οὐκ ἑκὰς χρόνου παρέσται ὁ βάρβαρος 
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for we would not that you who are our friend and 
protector should suffer any harm at Athenian hands.” 
144, Such was their answer to Alexander; but to 
the Spartan envoys they said, “It was most human 
that the Lacedaemonians should fear our making an 
agreement with the foreigner; but we think you do 
basely to be afraid, knowing the Athenian temper to 
be such that there is nowhere on earth such store of 
gold or such territory of surpassing fairness and 
excellence that the gift of it should win us to take 
the Persian part and enslave Hellas. For there arc 
many great reasons why we should not do this, even 
if we so desired; first and chiefest, the burning and 
destruction of the adornments and temples of our 
gods, whom we are constrained to avenge to the 
uttermost rather than make covenants with the doer 
of these things, and next the kinship of all Greeks 
in blood and speech, and the shrines of gods and the 
sacrifices that we have in common, and the likeness 
of our way of life, to all which it would ill beseem 
Athenians to be false, Know this now, if you knew 
it not before, that as long as one Athenian is left 
alive we will make no agreement with Xerxes. 
Nevertheless we thank you for your forethought 
concerning us, in that you have so provided for our 
wasted state that you offer to nourish our households, 
For your part, you hsve given us full measure of 
Kindness; yet for ourselves, we will mike shift to 
endure as best we may, snd not be burdensome to 
you. But now, seeing that this is so, send your 
smity with all speed; for as we guess, the furcigner 
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ἐσβαλὼν ὦ “: τὴν ἡμετέρην, aan’ ἐπειδὰν ταχίστι 

πύθηται τὴν ὡγλίην. ὅτε οὐξὲν πὶ ποιήσομεν τῶι 
ἐκεῖνος ἡμέων προσεξέετο. πρὶν ὧν παρεῖνα, 
ἐκεῖνον ἐς τὴν. "Αττικύν, ὑμέας “καιρός ἔστι προ. 
βοηϑῆσαι ἐ ἐς τὴν Ὠσιωτίην." "of μὲν ταῦτα ὑπο. 
κριναμένων ᾿Αθηναίων ἁπαλλάσσοντο ἐς Σπώρτην, 


154 


BOOK VIII. 144 


will be upon us and invading our country in no long 
time, but as soon as ever the message comes to him 
that we will do nothing that he requires of us; 
wherefore, ere he comes into Attica, now is the time 
for us to march first into Boeotia.”” At this reply of 
the Athenians the envoys returned back to Sparta, 
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1, Δίαρδόνιος δέ, ὥς of ἀπονοστήσας ᾿ΛΑλέξαν- 
ὅρος τὰ παρὰ ᾿Αθηναίων ἐσήμηνε, ὁρμηθεὶς ἐκ 
Θεσσαλίης ἦγε τὴν στρατιὴν σπονδῇ ἐπὶ τὰς 
᾿Αθήνας. ὅκου δὲ ἑκάστοτε γίνοιτο, τούτους 
παρελάμβανε. τοῖσι δὲ Θεσσαλίης ἡγεαμένοισι 
οὔτε τὰ πρὸ τοῦ πεπρηγμένα μετέμελε οὐδὲν 
πολλῷ τε μᾶλλον ἐπῆγον τὸν Πέρσην, καὶ συμ- 
προέπεμψέ τε Θώρηξ ὁ Ληρισαῖος Ξέρξην φεύ- 

οντα καὶ τότε ἐκ τοῦ φανεροῦ παρῆκε Δίαρδόνιον 
ἐπὶ τὴν ᾿Ελλάδα. 

2. Ἐπεὶ δὲ πορενόμενος γίνεται ὁ στρατὸς 
ἐν Βοιωτοῖσι, οἱ Θηβαῖοι κατελάμβανον τὸν 
Μαρδόνιον καὶ συνεβαύλευον αὐτῷ λέγοντες ὡς 
οὐκ εἴη χῶρος ἐπιτηδεότερος ἐνστρατοπεδεύεσθαε 
ἐκείνου, οὐδὲ ἔων ἐέναι ἑκαστέρω, GAN αὐτοῦ 
ἱξόμενον ποιέειν ὅκως ἀμαχητὶ τὴν πᾶσαν Πλλάδα 
καταστρέψεται. κατὰ μεν γὰρ τὸ ἰσχυρὸν "BA- 
Anvas ὑμοφρονέοντας, οἵ περ καὶ πάρος ταὐτὰ 
ἐγίνωσκον, χαλεπὰ εἶναι περιγίνεσθαι καὶ ἅπασε 
ἀνθρώποισι" “εἰ δὲ ποιήσεις τὰ ἡμεῖς παραινέ- 
oper,” ἔφασαν λέγοντες, “ἕξεις ἀπόνως πάντα 
τὰ ἐκείνων ἰσχυρὰ βουλεύματα" πέμπε χρήματα 
ἐς τοὺς δυναστεύοντας ἄνδρας ἐν τῇσι πόλισι, 
πέμπων δὲ τὴν “Ελλάδα διαστήσεις" ἐνθεῦτεν δὲ 
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1. Mardonius, when Alexander returned and told 
him what he had heard from the Athenians, set forth 
from Thessaly and Jed his army with all zeal against 
Athens?; snd to whatsoever country he came he 
took its people along with him. The rulers of 
Thessaly repented no whit of what they had already 
done, and were but readier than before to further 
his march; and Thorax of Larissa, who had aided to 
give Xerxes safe-conduct in his flight, did now without 
disguise open a passage for Mardonius into Hellas. 

2. But when the army in its march was come into 
Bocotia, the Thebans sought to stay Mardonius, 
advising him that he could find no country better 
fitted than theirs for encampment; he should not 
(they pleaded) go further, but rather halt there and so 
act as to subdue all Hellas without fighting, For as 
long as the Greeks who before had been of the same 
way of thinking remained in accord, it would be a 
hard matter even for the whole werld to overcame 
them by force of arms; “but if you do as we advise,” 
said the Thebans as they spoke, “ you will without 
trouble be master of all their counsels of battle. 
Send money to the men that have power in their 
cities, and thereby you will divide Hellas against 


1 In the summer of 479. Mardonius occupied Athens in 
July. 
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τοὺς μὴ ta σὰ dpavdorras ῥηιδίως μετὰ τῶν 
στασιωτέων καταστρέψεπι" 

3. Οὐ μὲν ταῦτα συνεβούλενον, ὃ δὲ οὐκ ἐπεί- 
θετο, ἀλλά οἱ δεινὸς ἐνέστακτο ἵμερος τὰς ᾿Αθήνας 
δεύτερα ἑλεῖν, ἅμα μὲν ὑπ᾽ ἀγνωμοσύνης, dpa δὲ 
πυραοῖσι διὰ νήσων ἐδόκεε βασιλέι δηλώσειν 
ἐόντε ἐν Σάρδισι ὅτι ἔχοι ᾿Αθήνας" ὃς οὐδὲ τότε 
ἀπικόμενος ἐς τὴν ᾿Αττικὴν» εὗρε τοὺς ᾿Αθηναίους, 
riley < - d Η 5 7 
ἀλλ᾽ ἕν te ξαλαμῖνι τοὺς πλείστους ἐπυνθάνετο 
εἶναι ἔν τε τῆσι νηυσί, αἱρέει τε ἔρημον τὸ ὥστυ, 
ἡ δὲ βασιλέος αἵρεσις ἐς τὴν ὑστέρην τὴν Map- 
δονίου ἐπιστρατηΐην δεκώμηνος ἐγένετο, 

4. Ἐπεὶ & ἐν ᾽᾿Αθήνῃσε ἐγένετο ὁ Mapécvtos, 
πέμπει ἐς Σαλαμῖνα Μουρνχίδην ἄνδρα ᾿Ελλησ- 
πόντιον φέροντα τοὺς αὐτοὺς λόγους τοὺς καὶ 
᾿Αλέξανδρος ὁ ἈΙακεδὼν τοῖσε ᾿Αθηναέφεσε δὲε- 
πόρθμευσε. ταῦτα δὲ τὸ δεύτερον ἀπέστελλε 
προέχων ἐν τῶν ᾿Αθηναίων od φιλίας γνώμας, 
ἐλπίζων δὲ σφέας ὑπήσειν τῆς ἀγνωμοσύνης, ὡς 
δοριαλώτου ἐούσης τῆς ᾿Αττικῆς χώρης καὶ ἐούσης 
ὑπ᾽ ἑωυτῷ. 

ὅ. Τούτων μὲν εἵνεκα ἀπέπεμψε Μουρυχίδην 
ἐς Σαλαμῖνα, ὃ δὲ ἀπικόμενος ἐπὶ τὴν βουλὴν 
ἔλεγε τὰ παρὰ Μαρδονίου, τῶν δὲ βουλευτέων 
Δυκίδης εἶπε γνώμην ὡς ἐδόκεε ἄμεινον εἶναι δε- 
ξαμένους τὸν λόγον, τόν σφι Μουρυχίδης προφέρει, 
ἐξενεῖκαι ἐς τὸν δῆμον. ὃ μὲν δὴ ταύτην τὴν 
γνώμην ἀπεφαίνετο, εἴτε δὴ δεδεγμένος χρήματα 
παρὰ Μαρδονίον, εἴτε καὶ ταῦτά οἱ “édvdave 
᾿Αϑηναῖοι δὲ αὐτίκα δεινὸν ποιησάμενοι of τε ἐκ 
τῆς βουλῆς καὶ οἱ ἔξωθεν ὡς ἐπύθοντο, περι- 
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itself; and after that, with your partisans to aid, you 
will easily subdue those who are your adversaries.” 

3. Such was their counsel, but he would not 
follow it; rather he was imbued with a wondrous 
desire to take Athens once more; this was partly of 
mere perversity, and partly because he thought to 
signify to the king at Sardis by a line of beacons 
across the islands that he held Athens. Yet on his 
coming to Attica he found the Athenians no more 
there than before, but, as he learnt, the most of 
them were on shipboard at Salamis; and he took the 
city, but no men therein. There were ten months 
between the king’s taking of the place and the later 
invasion of Mardonius. 

4, When Mardonius came to Athens, he sent to 
Salamis one Murychides, a man of the Hellespont, 
bearing the same offer as Alexander the Macedonian 
had ferried across to the Athenians. He sent this 
the second time because, albeit he knew already 
the Athenians’ unfriendly purpose, he expected that 
they would abate their stiffneckedness now that 
Attica was the captive of his spear and lay at his 
mercy, 

5. For this reason he sent Murychides to Salamis, 
who came before the council and told them 
Mardomus’ message. Then Lycidas, one of the 
councillors, gave it for his opinion that it seemed 
to him best to receive the offer brought to them 
hy Marychides and lay it before the people. This 
was the opinion which he declared, cither because 
he had been bribed by Mardonius, or because the 
plan pleased him ; but the Athenians in the council 
were very wroth, and so too when they heard of it 
were they that were outside; and they made a ring 
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στάντες Λυκίδην κατέλευσαν βάλλοντες, τὸν δὲ 
Ἑλλησπόντιον Μουρυχίδην ἀπέπεμψαν ἀσινέα. 
ψενομένου δὲ θορύβου ἐν τῇ Σαλαμῖνι περὶ τὸν 
ΔΛυκίδην, πυνθάνονται τὸ γινόμενον αἱ γυναῖκες 
τῶν ᾿Αθηναίων, διακελευσαμένη δὲ γυνὴ γυναικὶ 
καὶ παραλαβοῦσα ἐπὶ τὴν Λυκίδεω οἰκίην ἤισαν 
αὐτοκελέες, καὶ κατὰ μὲν ἔλευσαν αὐτοῦ τὴν 
γυναῖκα κατὰ δὲ τὰ τέκνα. 

6. "Es δὲ τὴν Σαλαμῖνα διέβησαν» οἱ ᾿Αθηναῖοι 
ὧδε, ἕως μὲν προσεδέκοντο ἐκ τῆς Πελοποννήσου 
στρατὸν ἥξειν τιμωρήσοντά σφι, of δὲ ἔμενον ἐν 
τῇ ᾿Αττικῇ" ἐπεὶ δὲ of μὲν μακρότερα καὶ σχολαΐ- 
tepa ἐποίεον, ὃ δὲ ἐπιὼν καὶ δὴ ἐν τῇ Βοιωτίῃ 
ἐλέγετο εἶναι, οὕτω δὴ ὑπεξεκομίσαντό τε πάντα 
καὶ αὐτοὶ διέβησαν ἐς Σαλαμῖνα, ἐς Λακεδαί- 
μονά τε ἔπεμπον ἀγγέλους ἅμα μὲν μεμψομένους 
τοῖσι Λακεδαιμονίοισι ὅτι περιεῖδον ἐμβαλόντα 
τὸν βάρβαρον ἐς τὴν ᾿Αττικὴν ἀλλ᾽ οὐ μετὰ 
σφέων ἠντίασαν ἐς τὴν Βοιωτέην, ἅμα δὲ ὑπομνή-: 
σοντας ὅσα oft ὑπέσχετο ὁ Πέρσης μεταβαλοῦσι 
δώσειν, προεῖπαί τε ὅτε εἰ μὴ ἀμυνεῦσε ᾿Αθη- 
γαίοισι, ὡς καὶ αὐτοί τινα ἀλεωρὴν εὑρήσονται. 

1. Οἱ γὰρ δὴ Λακεδαιμόνιοι dpratoy τε τοῦτον 
τὸν χρόνον kai oge ἦν “Τακίνθια, περὶ πλείστου 
& ἦγον τὰ τοῦ θεοῦ πορσύνειν: ἅμα δὲ τὸ τεῖχός 
σφι, τὸ ἐν τῷ ᾿Ισϑμῷ eretyeav, καὶ ἤδη ἐπάλξις 
ἐλάμβανε. ὡς δὲ ἀπίκοντο ἐς τὴν Λακεδαίμονα 
οἱ ἄγγελοι οἱ ἀπ᾽ ᾿Αθηνέων, ἅμα ἀγόμενοι ἔκ τε 
Μιεγώρων ἀγγέλους καὶ ἐκ ἸΓλαταιέων, ἔλεγον 
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round Lycidas and stoned him todeath. But they 
suffered Murychides the Hellespontian to depart 
unharmed. There was much noisc at Salamis over 
the business of Lycidas; and when the Athenian 
women learnt what was afoot, onc calling to another 
and bidding her follow, they went of their own 
motion to the house of Lycidas, and stoned to death 
his wife and his children. 

0. Now this was how the Athenians had passed 
over to Salamis. As long as they expected that the 
Peloponnesian army would come to their aid, so long 
‘they abode in Attica. But when the Pelopon- 
nesians were ever longer and slower in action, and 
the invader was said to be already in Boeotia, they 
did then convey all their goods out of harm’s way 
and themselves crossed over to Salamis; and they 
sent envoys to Lacedaemon, who should upbraid the 
Lacedaemonians for suffering the foreigner to invade 
Attica and not meeting him in Boeotia with the 
Athenians to aid; and should bid the Lacedae- 
monians withal remember what promises the Persian 
had made to Athens if she would change sides, and 
warn them that the Athenians would devise some 
succour for themselves if the Lacedaemonians sent 
them no help. 

7. For the Lacedaemonians were at this time 
holiday-making, keeping the festival of Hyacinthus,! 
and their chiefest care was to give the god his due ; 
moreover, the wall that they were building on the 
Isthmus was by now even getting its battlements. 
When the Athenian envoys were arrived at Lace- 
daemon, bringing with them envoys from Megara 


2 A festival safd to be of pre-Dorian origin, commemorating 
the killing of Hyacinthus by Apollo. 6 
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wake ἐπολθόντες ἐπὶ τοὺς ehaporns erent 


ἡμέας ᾿Αθηναῖοι λέγοντες ὅτι ἡμῖν paces δ 
ἡ eae! : 


Μήξων τοῦτο μὲν τ 
συμμάχους ἐθέλει ἐπὶ ἴσῃ τέ 
ἄνευ τέ δόλον καὶ ἀπάτης, 


χώρην πρὸς τῇ ἡμετέρῃ δ 


ἔχωμεθα. ἡμεῖς δὲ Δία τέ 
καὶ τὴν ᾿Βλλάδα ξεινὸν “τοιεύμενοι 


ἐστὶ μαχέσασθαι τὸ Θριάσιον TE iov.” 

per δ 
8. Ὡς ὲ ἄρα ἤκουσαν οἱ ἔφοροι ταῦτα, ἂν 
Σ Rg Ἢ 
βάκλοντο ἐς τὴν ὑστεραίην ὑποκρίνασθαι», τῇ 
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and Plataeae, they came before the ephors and said: 
«The Athenians have sent us with this message : 
The king of the Medes is ready to give us back our 
country, and to make us his confederates, equal in 
right and standing, in all honour and honesty, and 
to give us withal whatever land we ourselves may 
choose besides our own. But we, for that we would 
not sin against Zeus the god of Hellas, and think 
it shame to betray Hellas, have not consented, but 
refused, and this thaugh the Greeks are dealing 
with us wrongfully and betraying us to our hurt, 
and though we know that it is rather for our 
advantage to make terms with the Persian than to 
wage war with him; yet we will not make terms 
with him, of our own free will, Thus for our part 
we act honestly by the Greeks; but what of you, 
who once were in great dread lest we should make 
terms with the Persian? Because now you have clear 
knowledge of our temper and are sure that we will 
never betray Hellas, and because the wall that you 
are building across the Isthmus is well-nigh finished, 
to-day you take no account of the Athenians, but 
have deserted us for all your promises that you 
would withstand the Persian in Boeotia, and have 
suffered the foreigner to march into Attica. For 
the nonce, then, the Athenians are angry with you; 
for that which you have done beseems you ill. But 
now they pray you to send with us an army with al) 
speed, that we may await the foreigner's onset in 
Attica; for since we have lost Boeotia, in our own 
land the fittest battle-ground is the Thriasian 
plain,” 
; 8, When the ephors, it would seem, heard that, 
they delayed answering till the next day, and again 
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ὑστεραίῃ ἐς τὴν ἑτέρην' τοῦτο καὶ ἐπὶ δέκα ἡμέρας 
ἐποίεον, ἐξ ἡμέρης ἐς ἡμέρην ἀναβαλλόμενσι. ἐν 
δὲ τούτῳ τῷ χρόνῳ τὸν ᾿σθμὸν ἐτείχεον σπουδὴν 
ἔχοντες πολλὴν πάντες Ἰπέλαποννήσιοι, καί σφι 
ἦν πρὸς τέλεϊῖ, οὐδ᾽ ἔχω εἰπεῖν τὸ αἴτιον διότι 
ἀπικομένου μὲν ᾿Αλεξάνδρου τοῦ Μακεδόνος ἐξ 
᾿Αθήνας σπουδὴν μεγάλην ἐποιήσαντο μὴ μηδίσαι 
᾿Αθηναίους, τότε δὲ ὥρην ἐποιήσαντο οὐδεμίαν, 
ἄλλο γε ἢ ὅτι ὁ ᾿Ισθμός σφι ἐτετείχιστο κα 
ἐδόκεον ᾿Αθηναίων ἔτι δεῖσθαι οὐδέν: ὅτε δὲ 
᾿Αλέξανδρος ἀπίκετο ἐς τὴν ᾿Αττικήν, οὔκω dire 
τετείχιστο, ἐργάξοντο δὲ μεγάλως καταρρωδηκότες 
τοὺς Uépaas. 

9. Τέλος δὲ τῆς τε ὑποκρίσιος καὶ ἐξόδου τῶν 
Σπαρτιητέων ἐγένετο τρόπος τοιόσδε. τῇ προ- 
tepain τῆς ὑστάτης καταστάσιος μελλούσης 
ἔσεσθαι Xtreos ἀνὴρ Τεγεήτης, δυνάμενος ἐν Aa- 
κεδαίμονι μέγιστον ξείνων, τῶν ἐφόρων ἐπύθετο 
πάντα λόγον τὸν δὴ οἱ ᾿Αθηναῖοι ἔλεγον" ἀκού- 
σας δὲ ὁ Χίλεος ἔλεγε dpa oe τάδε. “Οὕτω 
¥ Η ᾿ ἡ τος δῶν, ἢ Ἢ 
ἔχει, ἄνδρες ἔφοροι: ᾿Αϑηναίων ἡμῖν ἐόντων μὴ 
ἀρθμίων τῷ δὲ βαρβάρῳ συμμάχων, καίπερ 
τείχεος διὰ τοῦ ᾿Ισθμοῦ ἐχηλαμένου καρτεροῦ, 
μεγάλαι κλισιάδες ἀναπεπτέαται ἐς τὴν Tledo- 
πόννησον τῷ Πέρσῃ. ἀλλ᾽ ἐσακούσατε, πρίν τ' 
ἄλλο ᾿Αθηναίοισε δόξαι σφάλμα φέρον τῇ ‘EX 
λάδι," 

10. Ὃ μέν σφε ταῦτα συνεβούλευε: οἱ δι 
φρενὶ λαβόντες τὸν λόγον αὐτίκα, φράσαντει 
οὐδὲν τοῖσε ἀγγέλοισε τοῖσι ἀπιγμένοιαι ἀπὸ τῶι 
πολίων, νυκτὸς ἔτι ἐκπέμπουσι πεντακισχιλίους 
Σπαρτιητέων καὶ ἑπτὰ περὶ ἕκαστον τάξαντες 
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till the day after; and this they did for ten days, 
putting off from day to day. In the meantime all 
the Peloponnesians were fortifying the Isthinus with 
might and main, and they had the work well-nigh 
done. Nor can I say why it was that when Alex- 
ander the Macedonian came to Athens! the Lace- 
dacmonians were urgent that the Athenians should 
not take the Persian part, yet now made no account 
of that; except it was that now they had the Isth- 
mus fortificd and thought they had no more need of 
the Athenians, whereas when Alexander came to 
Attica their wall was not yet built, and they were 
worhing thereat in great fear of the Persians. 

9. But the manner of their answering at last and 
sending the Spartan army was this: On the day 
before that hearing which should have been the 
last, Chileiis, a man of Tegea, who had more 
authority with the Lacedaemonians than any other 
of their guests, learnt from the ephors all that the 
Athenians had said ; and having heard it he said, as 
the tale goes, to the ephors, “Sirs, this is how the 
matter stands: if the Athenians be our enemies and 
the foreigner’s allies, then though you drive a strong 
wall across the Isthmus the Persian has an effectual 
door opened for passage into the Peloponnese. Nay, 
hearken to them, ere the Athenians take some new 
resolve that will bring calamity to Hellas.” 

10. This was the counsel he gave the ephors, who 
straightway took it to heart ; saying no word to the 
envoys who were come from the cities, they bade 
march before dawn of day five thousand Spartans, 
with seven helots appointed to attend each of them; 
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and they gave the command to Pausanias son of 
Cleombrotus. The leader's place belonged of right 
to Pleistarchus son of Leonidas; but he was yet a 
boy, and Pausanias his guardian and cousin. For 
Cleombrotus, Pausanias’ father and Anaxandrides’ 
son, was no longer living; after he led away from 
the Isthmus the army which had built the wall, 
he lived but a little while ere his death. The 
reason of Cleombrotus’ leading his army away 
from the Isthmus was that while he was offering 
sacrifice for victory over the Persian the sun was 
darkened in the heavens, Pausanias chose as Ins 
colleague a man of the same family,? Euryanax son 
of Dorieus. 

11. So Pausanias’ army had marched away from 
Sparta ; but as soon as it was day, the envoys came 
before the ephors, having no knowledge of the 
expedition, and being minded themselves too to 
depart cach one to his own place; and when they 
were come, “ You Lacedaemonians,” they said, 
“abide still where you are, keeping your Hyacinthia 
and disporting yourselves, leaving your allies de- 
serted ; the Athenians, for the wrong that you do 
them and for lack of allies, will make their peace 
with the Persian as best they can, and thereafter, 
seeing that plainly we shall be the king’s allies, we 
will march with him against whatever land his men 
lead us. Then will you learn what the issue of this 
matter shall be for you.” Thus spoke the envoys; 
and the ephors swore to them that they believed 
their army to be even now at Orestheum,* marching 


5 Other references place Orestheum N.W, of Sparta, there- 
fore handly on the direct route to the Isthius, 
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against the “ strangers,” as they called the foreigners, 
Having no knowledge of this, the envoys questioned 
them further as to what the tale might mean, and 
thereby learnt the whole truth ; whereat they mar- 
velled, and took the road with all speed after the 
army; and with them went likewise five thousand 
chosen men-at-arms of the Lacedaemonian country- 
men. 

12. So they made haste to reach the Isthmus. 
But the Argives had already promised Mardonius 
that they would hinder the Spartan from going out 
to war; and as soon as they were informed that 
Pausanias and his army had departed from Sparta, 
they sent as their herald to Attica the swiftest runner 
of long distances that they could find; who, when 
he came to Athens, spoke on this wise to Mardonius : 
“1 am sent by the Argives to tell you that the 
young men have gone out from Lacedaemon to war, 
and that the Argives cannot stay them from so 
doing; wherefore, may fortune grant you good 
counsel,”” 

13. Sospoke the’. "T° 
and when Mardonit : 
desirousof remainin, τ᾿. ἢ “Τρ va τὶ 
of it, he had held his hand, desiring to know the 
Athenians’ plan and what they would do, and 
neither harmed nor harried the land of Attica, 
for he still ever supposed that they would make 
terms with him; but when he could not move them, 
and learnt all the truth of the matter, he drew off 
from before Pausanias’ army ere it entered the 
Isthmus; but first he burnt Athens, and utterly 
overthrew and demolished whatever wall or house 
or temple was left standing. The reason of his 


171 


HERODOTUS 


δὲ τῶνδε εἵνεκεν, ὅτι οὔτε ἱππασιμὴ ἡ χώρη ἣν ἡ 
᾿Αττική, εἴ τε νικῷτο συμβαλών, ἀπόάλλαξις οὐκ 
ἣν ὅτι μὴ κατὰ στεινόν, ὥστε ὀλίγους σφέας 
ἀνθρώπους ἴσχειν. ἐβουλεύετο ὧν ἐπαναχωρήσας 
ἐς τὰς Θήβας συμβαλεῖν πρὸς πόλι τε φιλίῃ καὶ 
χώρῃ ἱππασίμῳ, 

14, Μαρδόνιος μὲν δὴ ὑπεξεχώρεε, ἤδη δὲ ἐν 
τῇ ὁδῷ ἐάντε αὐτῷ ἦλθε ἀγγελίη πρόδρομον 
ἄλλην στρατιὴν ἥκειν ἐς Μέγαρα, Λακεδαιμονίων 
χιλίους: πυθόμενος δὲ ταῦτα ἐβουλεύετο θέλων 
εἴ κως τούτους πρῶτον ἔλοι. ὑποστρέψας δὲ 
τὴν στρατιὴν ἦγε ἐπὶ τὰ Μέγαρα" ἡ δὲ ἵππος 
προελθοῦσα κατιππάσατο χώρην τὴν Meyapisa. 
ἐς ταύτην δὴ ἑκαστάτω τῆς Εὐρώπης τὸ πρὸς 
ἡλίου δύνοντος ἡ Περσικὴ αὕτη στρατιὴ ἀπέκετο. 

15. Μετὰ δὲ ταῦτα Μαρδονίῳ ἦλθε ἀγγελίη 
ὡς ἁλέες εἴησαν οἱ “ὥλληνες ἐν τῷ ᾿Ισθμῷ. οὕτω 
δὴ ὀπίσω ἐπορεύετο διὰ Δεκελέης" οἱ γὰρ βοιω- 
τάρχας μετεπέμψαντο τοὺς προσχώρους τῶν 
'᾿Ασωπίων, οὗτοι δὲ αὐτῷ τὴν ὁδὸν ἡγέοντο ἐς 
Σφενδαλέας, ἐνθεῦτεν δὲ ἐς Τάναγραν" ἐν Τανάγρῃ 
δὲ νύκτα ἐναυλισώμενος, καὶ τραπόμενος τῇ ὕστε- 
pain ἐς Σκῶλον ἐν γῇ τῇ Θηβαίων ἣν. ἐνθαῦτα 
δὲ τῶν Θηβαίων καέπερ μηδεξόντων ἔκειρε τοὺς 
χώρους, οὔτι κατὰ ἔχθος αὐτῶν ἀλλ᾽ ὑπ᾽ ἀναγκαίης 
μεγάλης ἐχόμενος ἔρυμά τε τῷ στρατῷ ποιή“ 
σασθαι, καὶ ἦν συμβαλόντε οἱ μὴ éxPaivy ὁκοῖόν 
τι ἐθέλοι, κρησφύγετον τοῦτο ἐποιέετο, παρῆκε 
δὲ αὐτοῦ τὸ στρατόπεδον ἀρξάμενον ἀπὸ Ἐρυϑρέων 
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marching away was, that Attica was no country for 
horsemen’s work, and if he should be worsted in 
a battle there was no way of retreat save one so 
narrow that a few men could stay his passage.) 
Wherefore it was his plan to retreat to Thebes and 
do battle where he had a friendly city at his back 
and ground fitted for horsemen. 

14, So Mardonius drew his men off, and when he 
had now set forth on his road there came a message 
that over and above the rest an advance guard of 
a thousand Lacedaemonians was arrived at Megara; 
at which hearing he took counsel how he might first 
make an end of these ; and he turned about and led 
his army against Megara, his horse going first and 
overrunning the lands of that city. That was the 
most westerly place in Europe to which this Persian 
armament attained. 

15. Presently there came a message to Mardonius 
that the Greeks were gathered together on the 
Isthmus. | Thereupon he marched back again 
through Decelea; for the rulers of Boeotia sent 
for those of the Asopus country that dwelt near, 
and these guided him to Sphendalae and thence to 
Tanagra, where he camped for the night ; and on 
the next day he turned thence to Scolus, where he 
was in Theban territory. There he laid waste the 
lands of the Thebans, though they took the Persian 
part; not for any ill-will that he bore them, but 
because sheer necessity drove him to make a strong 
place for his army, and to have this for a refuge if 
the fortune of battle were other than he desired. 

His army covered the ground from Erythrae past 


1 He would have to retreat into Boeotia by way of the 
pass over Cithaercn. 
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Hysiae and reached unto the lands of Plataene, 
where it lay ranked by the Asopus river. I say 
not that the walled camp which he made was so 
great; each side of it was of a length of about ten 
furlongs. 

16, While the foreigners were employed about 
this work, Attaginus son of Phrynon, a Theban, 
made great preparation and invited Mardonius with 
fifty who were the most notable of the Persians to 
be his guests at a banquet. They came as they 
were bidden; the dinner was given at Thebes. 
Now here follows the end of that matter, which was 
told me by Thersandrus of Orchomenus, one of the 
most notable men of that place. Thersandrus too 
(he said) was bidden to this dinner, and fifty 
Thebans besides; and Attaginus made them sit, 
not each man by himself, but on each couch a 
Persian and a Theban together. Now after dinner 
while they drank one with another, the Persian 
that sat with him asked Thersandrus in the Grech 
tongue of what country he was; and Thersandrus 
answered that he was of Orchomenus. Then said 
the Persian: “Since now you have eaten at the 
board with me and drunk with me thereafter, I 
would fain Jeave some record of my thought, that 
you yourself may have such knowledge as to take 
fitting counsel for your safety. See you these 
Persians at the banquet, and that host which we 
left encamped by the river side? of all these in a 
little while you shall see but a little remnant left 
alive’; and as he said this, the Persian wept 
Ditterly. Marvelling at this saying, Thersandrus 
answered: “ Must you not then tell this to Mardonius 
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and those honourable Persians that are with him?” 
“ Sir,” said the Persian, “that which heaven wills 
to send no man can turn aside; for even truth finds 
none to believe it. What I have said is known to 
many of us Persians; but we follow, in the bonds 
of necessity, And it is the hatefulest of all human 
sorrows to have much knowledge and no power.” 
This tale I heard from Thersandrus of Orchomenus ; 
who said to me, moreover, that he had straightway 
told it to others before the fight of Plataeae, 

17. So Mardonius was making his encampment in 
Boeotia; all the Greeks of that region who took the 
Persian part furnished fighting men, and they joined 
with him in Is attack upon Athens, except only 
the Phocians: as to taking the Persian part, that 
they did in good sooth, albeit not willingly but of 
necessity, But when a few days were past after the 
Persians’ coming to Thebes, there came a thousand 
Phocian men-at-arms, led by Harmocydes, the most 
notable of their countrymen, These also being 
arrived at Thebes, Mardonius sent horsemen and 
bade the Phocians take their station on the plain 
by themselves. When they had so done, straight- 
way appeared the whole of the Persian cavalry; 
and presently it was bruited abovt through all the’ 
Greek army that was with Mardonius, and likewise 
among the Phocians themselves, that Mardonius 
would shoot them to death. Then their general 
Harmocydes exhorted them: “ Men of Phocis,” he 
said, “ seeing it is plain that death at these fellows’ 
hands stares us in the face (we being, as I surmise, 
maligned by the Thessalians); now it is meet for 
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ὕμεων χρεὸν ἐστι γενεσθαὶ ἀγαθόν: κρέσαον yap 
ποιεῦντάς tt καὶ ἀμυνομένους τελευτῆσαι τὸν 
αἰῶνα ἢ περ παρέχοντας διαφθαρῆναι αἰσχίστῳ 
μόρῳ. ἀχλὰ μαθέτω τις αὐτῶν ὅτι ἐόντες βάρ- 
βαροι ἐπ᾿ “Ἕλλησι ἀνδράσι φόνον ἔρραψαν." 

18. Ὃ μὲν ταῦτα παραίνεε οἱ δὲ ἱππέες 
ἐπεί. σφεας ἐκυκλώσαντο, ἐπήλαυνον ὡς ἀπο- 
λέοντες, καὶ δὴ διετείνοντο τὰ βέλεα ὡς ἀπή- 
σοντες, καί κού ‘tts καὶ ἀπῆκε. καὶ οἱ 
ἀντίοι ἔστησαν πάντῃ συστρέψαντες ἑωυτοὺς 
καὶ πυκνώσαντες ὡς μάλιστα. ἐνθαῦτα οἱ ἱἐπ- 
πόται ὑπέστρεφον καὶ ἀπήλαυνον ὀπίσω. οὐκ 
ἔχω δ᾽ ἀτρεκέως εἰπτεῖν οὔτε εἰ ἦλθον μὲν ἀπο- 
λέοντες τοὺς Φωκέας δεηθέντων Θεσσαλῶν, ἐπεὶ 
δὲ ὥρων πρὸς ἀλέξησεν rparopévous, δεέσαντες 
μὴ καὶ σφίσι γένηται τρώματα, οὕτω δὴ ἀπή- 
λαυνον ὀπίσω' ὡς γάρ σφε ἐνετείλατο Μαρδόνιος" 
οὔτ᾽ εἰ αὐτῶν πειρηθῆναι ἠθέλησς εἴ te ἀλκῆς 
μετέχουσι. ὡς δὲ ὀπίσω ἀπήλασαν οἱ ἱππόται, 
πέμψας Διαρδόνιος κήρνκα ἔλεγε τάδε. "" Qap- 
σέετε ὦ Φωκέες: ἄνδρες γὰρ ἐφάνητε ἐόντες ἀγα- 
Goi, οὐκ ὡς ἐγὼ ἐπυνθανόμην. καὶ νῦν προθύμως 
φέρετε τὸν πόλεμον τοῦτον" εὐεργεσίησι γὰρ οὐ 
νικήσετε οὔτ᾽ ὧν ἐμὲ οὔτε βασιλία δ΄ τὰ περὶ 
«Φωκέων μὲν ἐς τοσοῦτο ἐγένετο. 

19. Λακεδαιμόνιοι δὲ ὡς ἐς τὸν ᾿Ισϑμὸν ἦλθον, 
ἐν τούτῳ ἐστρατοπεδεύοντο. πυνθανόμενοι δὲ 
ταῦτα οἱ λοιποὶ Πελοποννήαιοι τοῖσε τὰ ἀμείνω 
ἐάνδανε, of δὲ καὶ ὁρῶντες ἐξιόντας Σπαρτιήτας, 
οὐκ ἐδικαίευν» λείπεσθαι τὴς ἐξόξου Λακεδαι- 
μονίων, ἐκ δὴ ὧν τοῦ ᾿Ισθμοῦ καλλιερησέντων 
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every one of you to play the man; for it is better to 
end our lives in action and fighting than tamely to 
suffer a shameful death. Nay, but we will teach 
them that they whose slaying they have devised are 
men of Hellas.” Thus he exhorted them. 

18. But when the horsemen had encircled the 
Phocians they rode at them as it were to slay 
them, and drew their bows to shoot, and 'tis 
like. that some did even shoot. The Phocians 
fronted them every way, drawing in together and 
closing their ranks to the best of their power; 
whereat the horsemen wheeled about and rode back 
and away. Now I cannot with exactness say if they 
came at the Thessalians’ desire to slay the Phocians, 
but, when they saw the men preparing to defend 
themselves, feared lest they themselves should suffer 
some hurt, and so rode away back (for such was 
Mardonius’ command),—or if Mardonius desired to 
test the Phocians’ mettle. But when the horsemen 
had ridden away, Mardonius sent a herald, with this 
message: “ Men of Phocis, be of good courage; for 
you have shown yourselves to be valiant men, and 
not as it was reported to me. And now push this 
war zealously forward; for you will outdo neither 
myself nor the king in the rendering of service.” ἢ 
Thus far went the Phocian business. 

19, As for the Lacedaemonians, when they were 
come to the Isthmus, they encamped there. When 
the rest of the Peloponnesians who chose the better 
cause heard that, seeing the Spartans setting forth 
to war, they deemed it was not for them to be 
behind the Lacedaemonians in sodoing. Wherefore 
they all marched from the Isthmus (the omens of 


1 That is, serve ua and we will serve you. 
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τῶν ἱρῶν. ἐπορεύοντο πάντες καὶ ἀπικνέονται ἐς 
σφι mean negpees τὸ ὃ πρόσω ἐπορεύοντο, ᾿Αθηναῖοι 
δὲ ἅμα αὐτοῖσι, δ διαβάντες μὲν ἐκ ‘Sarapivess 
συμμιγέντες δὲ ἐν ᾿Ελευσῖνι. ὡς δὲ ἄρα ἀπίκοντο 
τῆς Βοιωτίης ἐς Ἐρυθράς, ἕμαθόν τε ἢ τοὺ 
βαρβάρους ἐπὶ τῷ ᾿Ασωτῷ στ, μρατοπεδευομένους, 

ασθέντες δὲ τοῦτο ἀντετάσσοντο ἐπὶ 


20. Μαρδόνιος δέ, ὡς ο ὑ κατέβαινον οἱ “Ἑλληνες 
τὴν ἵππον, 


τῆς ἱππάρχεε Σ ασίστιος εὐδοκιμέων παρὰ ἐρ- 
N 


σμημένον Karo ε 
ἱππόται προς τοὺ “Ἑλληνας m poe ἀβαλλον͵ κατᾶ 
τέλεα, προσ σβάχλοντ δὲ κακὰ ἅλα ἐργάζοντο 
καὶ γυναῖκας σφέας ἃ κάλεον. 

οἱ. Kara συντ᾽ δὲ Meyapées ἔτυχον τα 
χθέντες ῇ é τατον ἦν οὔ χωρίον 
Κ, παντός, καὶ πρόσοδος μάλιστα ταύτῃ ἐγίνετο τῇ 
ἵππῳ. βαχλούση ὧν τῆς ἵππου οἱ Meya- 


ἐες πιεζόμενον ἔπεμπον ἐπί τοὺς στρατηγοὺς τῶν 
Ἑλλήνων κήρυκα, ἀπικόμενος δὲ ὁ κῆρυξ πρὸς 
αὐτοὺς & ἔλεγε τάδε. “ Meyapées λέγουσι" ἡμεῖον 
ἄνδρες σύμμαχοι, οὐ δυνατοί εἰμεν τὴν Περσέων 
ἵππον δέκεσθαι μοῦνοι, ἔχοντες ¢ στάσιν ταύτην 
ἐς τὴν ἔστημεν ἀρχήν" ἀλλὰ καὶ ἐς τόδε χιπαρίῃ 
τε καὶ ἀρετῇ ἀντέχομεν καίπερ πιεζόμενοι. νῦν 
τε εἰ μή τινας ἄλλους πέμψετε διαδόχους τῆς 
» 
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sacrifice being favourable) and came to Eleusis ; and 
when they had offered sacrifice there also and the 
omens were favourable, they held on their march 
further, having now the Athenians with them, who 
had crossed over from Salamis and joined with them 
at Eleusis. When they came (as it is said) to 
Erythrae in Boeotia, they learnt that the foreigners 
were encamped by the Asopus, and taking note of 
that they arrayed themselves over against the enemy 
on the lower hills of Cithaeron, 

20. The Greeks not coming down into the plain, 
Mardomus sent against them all his horse, whose 
commander was Masistius (whom the Greeks call 
Macistius), a man much honoured among the 
Persians; he rode a Nesacan horse that had a golden 
bit and was at all points gaily adorned. Thereupon 
the horsemen rode up to the Greeks and charged 
them by squadrons, doing them much hurt thereby 
and calling them women, 

21, Now it chanced that the Megarians were 
posted in that part of the field which was openest 
to attack, and here the horsemen found the readiest 
approach, Wherefore, being hard pressed by the 
charges, the Megarians sent a herald to the gencrals 
of the Greeks, who came to them and thus spoke: 
“From the men of Megara to their allies: We cannot 
alone withstand the Persian hore (albeit we have 
till now held our ground with pitience and valour, 
though hard pressed) in this past whereunto we were 
first appointed; and now be well assured that we 
WHE leave our poct, except you send others to take 
our place theran.” Thus the herald reported, ard 
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πειρᾶτο τῶν ᾿Ῥλλήνοων» εἴ tenes ἐθέλοιεν ἄλλοι 
ἐθελονταὶ ἰέναι τε ἐς τὸν χῶρον» τοῦτον καὶ τάσ- 
σεαθαι διάδοχοι Meyapetos, οὐ βουλομένων δὲ 
τῶν ἄλλων ᾿Αϑηναῖοι ὑπεδέξαντο καὶ ᾿Αθηναίων 
οἱ τριηκόσιοι λογάδες, τῶν ἐλοχήγεε᾽ Οχυμπιάδωρος 
ὁ Λάμπωνος. 

22. Οὗτοι ἦσαν οἵ τε ὑποδεξάμενοι καὶ οἱ πρὸ 
τῶν ἄλλω» τῶν παρεόντων Ἑλλήνων ἐς "Epvbpas 
ταχθέντες, τοὺς τοξότας προσελόμενοι, μαχομένων 
δὲ σφέων ἐπὶ χρόνον τέλος τοιόνδε ἐγένετο τῆς 
μάχης. προσβαλλούσης τῆς ἵππον κατὰ τέλεα, 
ὁ Maototiov προέχων τῶν ἄλλων ἵππος βάλλεται 
τοξεύματι τὰ πλευρά, ἀπγήσας δὲ ἵσταταί τε 
ὀρθὸς καὶ ἀποσείεται τὸν δίασίστιον' πεσόντι 
δὲ αὐτῷ of ᾿Αϑηναῖσε αὐτέκα ἐπεκέατο. τὸν τε 
δὴ ἵππον αὐτοῦ λαμβάνουσι καὶ αὐτὸν ἀμυνόμενον 
κτείνουσι, κατ᾽ ἀρχὰς οὐ δυνάμενοι, ἐνεσκεύαστο 
yap οὕτω’ ἐντὸς θώρηκα εἶχε χρύσεον λεττιδωτόν, 
κατύπερθε δὲ τοῦ θώρηκος κεθῶνα φοινίκεον 
ἐνεδεδύκεε. τύπτοντες & ἐς τὸν θώρηκα ἐποίευν 
οὐδέν, πρίν γε δὴ μαθών τις τὸ ποιεύμενον παΐει 
μιν ἐς τὸν ὀφθαλμόν. οὕτω δὴ ἔπεσέ τε καὶ ἀπέ- 
θανε. ταῦτα δέ κως γινόμενα ἐλελήθεε τοὺς 
ἄλλους ἱππέας" οὔτε γὰρ πεσόντα μιν εἶδον ἀπὸ 
τοῦ ἵππου οὔτε ἀποθνήσκοντα, ἀναχωρήσιός τε 
γινομένης καὶ ὑποστροφῆς οὐκ ἔμαθον» τὸ γινό- 
μενον. ἐπείτε δὲ ἔστησαν, αὐτίκα ἐπόθεσαν, ὥς 
σφεας οὐδεὶς ἣν ὁ τάσσων μαθόντες δὲ τὸ γεγονός, 
διακελευσάμενοι ἤλαννον τοὺς ἵππους πάντες, ὡς 
ἂν τὸν νέἐκρὸν ἀνελοίατο. 

23. ᾿Ιδόντες δὲ οἱ ᾿Αθηναῖοι οὐκέτι κατὰ τέλεα 
προσελαύνοντας τοὺς ἱππέας ἀλλὰ πάντας, τὴν 
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Pausanias inquired among the Greeks if any would 
offer themselves to go to that place and relieve the 
Megarians by holding the post. None other would 
go; but the Athenians took it upon themselves, 
even three hundred picked men of Athens, whose 

captain was Olympiodorus son of Lampon, 
22. These were they who took it upon themselves, 
and were posted at Erythrae in advance of the 
whole Greek army ; and they took with them the 
archers also For a long time they fought; and 
. the end of the battle was as I shall show. The 
horsemen charged by squadrons; and Masistius’ 
horse, being at the head of the rest, was smitten 
in the side by an arrow, and rearing up in its pain 
it threw Masistius; who when he fell was straight- 
way set upon by the Athenians. His horse they 
took then and there, and he himself was slain 
fighting, though at first they could not kill him; 
for the fashion of his armour was such, that he wore 
a purple tunic over a cuirass of golden scales that 
was within it; and it was all in vain that they smote 
at the cuirass, till someone saw what they did and 
stabbed him in the eye, so that he fell dead. But 
as chance would have it the rest of the horsemen 
knew nought of this; for they had not seen him 
fall from his horse, or die; and they wheeled about 
and rode back without perceiving what was done. 
But as soon as they halted they saw what they 
lacked, since there was none to order them; and 
‘when they perceived what had chanced, they gave 
each other the word, and all rode together to 

recover the dead body. 

23. When the Athenians saw the horsemen riding 
at them, not by squadrons as before, but all together, 
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ἄλλην στρατιὴν ἐπεβώσαντο. ἐν ᾧ δὲ ὁ πεζὸς 
ἅπας ἐβοήθεε, ἐν τούτῳ μάχη ὀξέα περὶ τοῦ 
νεκροῦ γίνεται. ἕως μέν νῦν μοῦνοι ἦσαν οἱ Tp 
κύσιοι» ἑσσοῦντό τε πολλὸν καὶ τὸν νεκρὸν ἀπέ 
χειπον" ὡς δέ σφι τὸ πλῆθος ἐπεβοήθησε, οὕτω 
δὴ οὐκέτι οἱ ἱππόται ὑπέμενον οὐδέ σφι ἐξεγένετο 


ΣΤΟΝ ‘i 
προσαπώλεσαν πῶν ἱππέων. ἀποστήσαντες ὧν 
ὅσον τε δύο στάδια ἐβουλεύοντο ὅ τι χρεὺν εἴη 
ποιέειν" ἐδόκεε δέ σφι ἀναρχίης ἐούσης ἀπελαύνειν 


44. "Απικομένης δὲ τῆς ἵππου ἐς τὸ στρατόπεδον 


4 


πένθος ἐποιήσαντο Μασιστίου πᾶσά τε ἡ στρατῇ)} 
. 

καὶ Μαρδόνιος μέγιστον, σφέας TE αὐτοὺς κείροντες 

Nia ἢ 


ἐτ 
ἠχὼ ὦ ἀνδρὸς ἀπολομένου μετά γε Μαρδόνιον 
χογιμωτάτου παρά TE Πέρσῃσι καὶ Ba 
95. Οἱ μέν »υν βάρβαροι τρόπῳ τῷ σφετέρῳ 
ἀποθανόντα ἐτίμων Μμασίστιον" of δὲ “Ἑλληνες 
ὡς τὴν ἵππον ἐδέξαντο προσβάχλουσαν καὶ δεξά- 
ὥ ἐθάρσησάν τε πολλῷ μᾶλλον καὶ 
πρῶτα, ἐν ἐς ἅμαξαν ἐσθέντες τὸν νεκρὸν παρὰ 
ifs ἐκόμιζον" ὁ δὲ νεκρὸς ἣν θέης ἄξιος 
εγάθεος εἵνεκα καὶ κάλλεος, τῶν δὴ εἵνεκα κα 


μ ἢ i , 

ταῦτα ἐποίευν" ἐκλείποντες τας τάξις ἐφοιτῶν 

θεησόμενου Mactotiov. μετὰ δὲ ἔδοξέ σφι ἐπι- 
5 


καταβῆναι ἐς Πλαταιάς" ὁ Ὑὰρ χῶρος ἐφαίνετο 

, . 

πολλῷ EWP ἐπιτηδεότερος σφι " πστρατοπεδεύεσθαι 

i 5 > 

ὁ Πλαταιικὸς τοῦ Ἐρυθραίου͵ τά τε ἄλλα καὶ 
ἔρτ resets 


εὐυδρότερος. © τοῦτον δὴ τὸν χῶρον καὶ ἐπὶ 
; 


τὴν κρήνην τὴν Ταργαφίην τὴν ἐν τῷ χώρῳ τοὐτῷ 
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they cricd to the rest of the army for help, While 
all their foot was rallying to aid, there waxed a 
sharp fight over the dead body. As long as the 
three hundred stood alone, they had the worst of 
the battle by far, and were nigh leaving the dead 
man; but when the main body came to their aid, 
then it was the horsemen that could no longer hold 
their ground, nor avail to recover the dead man, 
but they lost others of their comrades too besides 
Masistius, They drew off therefore and halted 
about two furlongs off, where they consulted what 
they should do; and resolved, as there was none to 
lead them, to ride away to Mardonius. 

24, When the cavalry returned to the camp, 
Mardonius and all the army made very great mourn- 
ing for Masistius, cutting their own hair and the hair 
of their horses and beasts of burden, and lamenting 
loud and long; for the sound of it was heard over 
all Boeotia, inasmuch as a man was dead who was 
next to Mardonius most esteemed by all Persia and 
the king. 

25. So the foreigners honoured Masistius’ death 
after their manner; but the Greeks were much 
heartened by their withstanding and repelling of 
the horsemen. And first they laid the dead man 
on a cart and carried him about their ranks; and 
the body was worth the viewing, for stature and 
goodliness; wherefore they would even leave their 
ranks and come to view Masistius. Presently they 
resolved that they would march down to Plataene; 
for they saw that the ground there was in all ways 
fitter by much for encampment than at Erythrae, 
and chiefly because it was better watered. To this 
place, and to the Gargaphian spring that was there, 


Η ERODOTUS 


δ , 
ἐοῦσαν ἔδοξέ σφι χρεὸν εἶναν ἀπικέσθαι καὶ 
t ᾿ 
διαταχθέντας σερατοπεδεύεσθαι. ἀναλαβόντες 

ὰ ὑπωρέης τοῦ ιθαιρῶνος 


τῆς Ταργα ins Κ' ποῦ τεμένεος 7) ΤΑνδρο΄ 
ἣ i i 
κράτεος τοῦ ἥρωος, διὰ ὄχθων τε οὐκ ὕ λῶν 
Η 
καὶ ἀπέδου χώρου. 
Ν ‘ , 
ν 


46. ᾿Βνθαῦτα ἐν τῇ διατάξι . ἐγένετο λόγω 
πονλῶν ὠθισμὸς φεγεητέων TE καὶ ᾿Αθηναίων" 
: ; Ne 
ἐδικαίευν γὰρ αὐτοῦ ἑκάτεροι ἔχε! τὸ ἔτι 

5 Ἢ 


κέρας, καὶ καινὰ καὶ παλαιὰ παραφέρ' 
, 
T 


τοῦ 

μετὰ ὃν τὐρυσθέος θάνατον κατιόντες ἐς Πελο- 

6 bre εὖ, όὀμεθα τοῦτο διὰ πρῆγμα 

é πὼ ᾿Αχαιῶν Κα Ἰώνων τῶν 

τότε ἐόντων ἐν Πελοποννήησῷ ἐκβοηθήσαντες ς 
ὃν ἰζόμεθα ἀντίοι τοῖσι κατιοῦσι, τότε 

ὧν λόγος Yay τὸ 

ἐν στρατὸν τῷ στρατῷ 
βάχλοντα, ἐκ δὲ τοῦ Πελοποννησίου στρατοπέδοι 
τὸν ἂν σφέων αὑτῶν κρίνωσι εἶναι ἄριστον, τοῦτό! 


οἱ μουνομαχῆσαι ἐπὶ διακειμένοισι. ἔδοξέ 7 
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they resolved that they must betake themselves and 
encamp in their several battalions; and they took 
up their arms and marched along the lower slopes 
of Cithaeron past Hysiae to the lands of Plataeae, 
and when they were there they arrayed themselves 
nation by nation near the Gargaphian spring and 
the precinct of the hero Androcrates, among low 
hills and in a level country. ᾿ 

26. There, in the ordering of their battle, arose 
much dispute between the Tegeans and the Athe- 
nians; for each of them claimed that they should 
hold the second? wing of the army, justifying them- 
selves by tales of deeds new and old. First said the 
Tegeans: “Of all the allies we have ever had the 
right to hold this post, in all campaigns ancient and 
late of the united Peloponnesian armies, ever since 
that time when the Heraclidae after Eurystheus’ 
death essayed to return into the Peloponnese; that 
right we then gained, for the achievement which we 
will relate. When we mustered at the Isthmus for 
war, along with the Achaeans and Ionians who then 
dwelt in the Peloponnese, and encamped over against 
the returning exiles, then (it is said) HyNus? pro- 
claimed his counsel that army should not be risked 
against army in battle, but that that champion in 
the host of the Peloponnesians whom they chose for 
their best should fight with him in single combat on 
agreed conditions. The Peloponnesians resolving 
that this should be so, they swore a compact that if 
Hyllus should vanquish the Peloponnesian champion, 
the Heraclidse should return to the land of their 
fathers, but if he were himself vanquished, then 


* That ia, the wing which was not held by the Lacefsemen- 
isns themselves. ® Son of Heracles. 
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ἔμπαλιν 'Πρακλείδας ἀπαλλάσσεσθαι καὶ ἀπάγειν 
τὴν στρατιὴν ἑκατόν τε ἐτέων μὴ ξητῆσαι κίτοδον 
ἐς Πελοπόννησον. προεκρίθη re δὴ ἐκ πάντων 
τῶν συμμάχων ἐθελοντὴς Ἔχεμος ὁ ᾿Περόπον 
τοῦ (Ῥηγέος στρατηγός τε ἐὼν καὶ βασιλεὺς 
ἡμέτερος, καὶ ἐμσυνομάχησέ te καὶ ἀπέκτει»ε 
Ὕλλον, ἐκ τούτου τοῦ ἔργου εὑρόμεθα ἐν Πελο- 
πουνησίοισί ye τοῖσι τότε καὶ ἄλλα γέρεα μεγάλα, 
τὰ διατελέομεν ἔχοντες, καὶ τοῦ κέρεος τοῦ ἑτέρου 
αἰεὶ ἡγεμονεύειν κοινῆς ἐξόδου γινομένης. ὑμῖν 
μέν νυν ὦ Λακεδαιμόνιοι οὐκ ἀντιεύμεθα, ἀλλὰ 
διδόντες αἵρεσιν ὁκοτέρου βούλεσθε κέρεος ἄρχειν 
παρίεμεν'" τοῦ δὲ ἑτέρου φαμὲν ἡμέας ἱκνέεσθαι 
ἡγεμονεύειν κατά περ ἐν τῷ πρόσθε χρόνῳ. χωρίς 
τε τούτον τοῦ ἀπηγημένου ἔργου ἁξιονικότερα 
εἰμὲν ᾿Αθηναίων ταύτην τὴν τάξιν ἔχειν. πολλαὶ 
μὲν γὰρ καὶ εὖ ἔχοντες πρὸς ὑμέας ἡμῖν, ἄνδρες 
Σπαρτιῆται, ἀγῶνες ἀγωνίδαται, πολλοὶ δὲ καὶ 
πρὸς ἄλλους. οὕτω ὧν δίκαιον ἡμέας ἔχειν τὸ 
ἕτερον κέρας ἤ περ ᾿Αθηναίους: οὐ γάρ ope ἐστὶ 
ἔργα οἷά περ ἡμῖν κατεργασμένα, οὔτ᾽ ὧν καινὴ 
αὗτε παλαιὰ." 

27, Οἱ μὲν ταῦτα ἔλεγον, ᾿Αθηναῖοι δὲ πρὸς 
ταῦτα ὑπεκρίναντο τάδε. ““᾿Ἐπτιστάμεθα μὲν σύν- 
οὗον τήνδε μάχης εἴνεκα συλλεγῆναι πρὸς τὸν 
βάρβαρον, ἀλλ᾽ ob λόγων: ἐπεὶ δὲ ὁ Τεγεήτης 
προέθηκε παλαιὰ καὶ καινὰ λέγειν τὰ ἑκατέροισι 
ἐν πῷ παντὶ χρόνῳ κατέργασται χρηστά, ἀναγ- 
καίως ἡμῖν ἔχει δηλῶσαι πτρὸς ὑμέας ὅθεν ἡμῖν 
πατρώϊον ἐστὶ ἐοῦσε χρησταῖσι αἰεὶ πρώτοισι 
εἶναι μᾶλλον ἡ ᾿Αρκάσι. Ἡρακλείδας, τῶν οὗτοι 
φασὶ ἀποκτεῖναι τὸν ἡγεμόνα ἐν ᾿Ισθμῷ, τοῦτο 
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contrarivise the Heraclidae should depart and lead 
their army away, and not seck to retura to the 
Peloponnese till a hundred years were past. ‘Then 
our general and king Echemus, son of Phegeus’ son 
Eéropus, offered himself and was chosen out of all 
the allied host; and he fought that duel and slew 
Hyllus, For that feat of arms the Peloponnesians 
of that day granted us this also among other great 
privileges which we have never ceased to possess, 
that in all united campaigns we should ever lead 
the army's second wing. Now with you, men of 
Lacedaemon, we have no rivalry, but forbear and bid 
you choose the command of whichever wing you will; 
but this we say, that our place is at the head of the 
other, as ever aforetime, And setting aside that feat 
which we have retated, we are worthier than the 
Athenians to hold that post; for many are the fields 
on which we have fought with happy event in regard 
to you, men of Lacedaemon, and others besides. It 
is just, therefore, that we and not the Athenians 
should hold the second wing ; for never early or late 
have they achieved such feats of arms as we." 

27. Thus they spoke; and thus the Athenians 
replied: “It is our belief that we are here gathered 
in concourse for battle with the foreigner, and not 
for discourses; but since the man of Tegea has made 
it his business to speak of all the valorous deeds, old 
and new, which either of our nations has at any time 
achieved, needs must that we prove to you how we, 
rather than Areadians, have in virtue of our valour 
an hereditary right to the place of honour. These 

egeans say that they slew the leader of the Hera- 
clidae at the Isthmus; nove when those same Hera- 
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εἶναι χρηστοί, ἐξηγέεσθε δὲ ὡς πεισομένων." 
οἱ μὲν ταῦτα ἀμείβοντο, Λακεδαιμονίων δὲ ἀνέ: 
Base ἅπαν τὸ στρατόπεδον ᾿Αθηναίους ἀξιονι- 
κοτέρους εἶναι ἔχειν τὸ κέρας ἢ περ ᾿Αρκάδας. 
οὕτω δὴ ἔσχον οἱ ᾿Αθηναῖοι καὶ ὑπερεβάλοντο 
τοὺς Τεγεήτας. 

28. Mera δὲ ταῦτα ἐτίσσοντο ὧδε οἱ ἐπι- 
φοιτῶντές τε καὶ οἱ ἀρχὴν ἐλθόντες ᾿Ῥλλήνων. 
τὸ μὲν δεξιὸν κέρας εἶχον Λακεδαιμονίων μύριοι" 
τούτων δὲ τοὺς πεντακισχιλίους ἐόντας ὥπαρ- 
τιήτας ἐφύλασσον Ψιλοὶ τῶν εἱλώτων πεντα- 
κισχίλιοε καὶ τρισμύριοι, περὶ ἄνδρα ἕκαστον 
ἑπτὰ τεταγμένοι, προσεχέας δὲ σφίσι εἵλοντο 
ἑατάναι οἱ Σπαρτιῆται τοὺς Τεγεήτας καὶ τιμῆς 
εἵνεκα καὶ ἀρετῆς" τούτων δ᾽ ἦσαν ὁπλῖται χίλιοι 
καὶ πεντακόσιοι. μετὰ δὲ τούτους ἵσταντο Kopw- 
θίων πεντακισχέλεοι, rapa δὲ σφίσι εὕροντο map 
Πανσανίεω ἑστάναι Ποτιδαιητέων τῶν ἐκ Παλ- 
λήνης τοὺς παρεόντας τριηκοσίους. τούτων δὲ 
ἐχόμενοι ἵσταντο ᾿Αρκάδες ᾽Ορχομένιοι ἑξακόσιοι, 
τούτων δὲ Σικυώνιοι τρισχίλιοι. τούτων δὲ 
εἴχοντο ᾿ὑπιδαυρίων ὀκτακόσιοι. mapa δὲ τού- 
τοὺς Τροιξηνίων ἐτάσσοντο χίλιοι, Τροιζηνίων δὲ 
ἐχόμενοι Λεπρεητέων διηκόσιοι, τούτων δὲ Muxy- 
ναίων καὶ Τιρυνθίων τετρακόσιοι, τούτων δὲ 
ἐχόμενοι Φλειάσιοι χίλιοι. παρὰ δὲ τούτους 
ἔστησαν ᾿Ἑρμιονέες τριηκόσιοι. “Βρμιονέων δὲ 
ἐχόμενοι ἵσταντο ᾿Βρετριέων τε καὶ Srupéov 
ἑξακόσιοι, τούτων δὲ Χαλκιδέες τετρακόσιοι, τού- 
tov δὲ ᾿Αμπρακιητέων πεντακόσιοι. μετὰ δὲ 
τούτους Λευκαδίων καὶ ᾿Ανακτορίων ὀκτακόσιοι 
ἔστησαν, τούτων δὲ ἐχόμενοι Warder οἱ ἐκ Κεφαλ- 
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men, Command us then, as knowing that we will 
obey.” Thus the Athenians answered; and the 
whole army shouted aloud that the Athenians were 
worthier to hold the wing than the Arcadians. Thus 
the Athenians were preferred to the men of Tegea, 
and gained that place. 

28, Presently the whole Greek army was arrayed 
as I shall show, both the later and the earliest 
comers. On the right wing were ten thousand 
Lacedaemonians; five thousand of these, who were 
Spartans, had a guard of thirty-five thousand light- 
armed helots, seven appointed for each man. The 
Spartans chose the Tegeans for their neighbours in 
the battle, both to do them honour, and for their 
valour; there were of these fifteen hundred men-at- 
arms, Next to these in the line were five thousand 
Corinthians, at whose desire Pausanias suffered the 
three hundred Potidaeans from Pallene then present 
to stand by them. Next to these were six hundred 
Arcadians from Orchomenus, and after them three 
thousand men of Sicyon. By these a thousand 
Troezenians were posted, and after them two hundred 
men of Lepreum, then four hundred from Mycenae 
and Tiryns, and next to them a thousand from Phlius. 
By these stood three hundred men of Hermiane. 
Next to the men of Hermione were six hundred 
Eretrians and Styreans; next to them, four hundred 
Chaleidians; next again, five hundred Ampraciots, 
After these stood eight hundred Leucadians and 
Anactorians, and next to them two hundred from 
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ληνίης διηκόσιοι. μετὰ δὲ τούτους Αἰγινητέων 
πεντακόσιοι ἐτέχθησαν. παρὰ δὲ τούτους ἐτάσ- 
corto Meyapéwr τρισχίλιοι, εἴχοντο δὲ τούτων 
Ha aratées ἑξακόσισι. τελευταῖοι δὲ καὶ πρῶτοι 
Αθηναῖοι ἐτάσσοντο, κέρας ἔχοντες τὸ εὐώνυμον, 
ὀκτακισχίλιοι" ἐστρατήγεε δ᾽ αὐτῶν ᾿Δριστείδης 
ὁ Λυσιμάχου. 

29, Οὗτοι, πλὴν τῶν ἑπτὰ περὶ ἕκαστον τεταγ" 
μένων Σπαρτιήτῃσι, ἦσαν ὁπλῖται, σύμπαντες 
ἐόντες ἀριθμὸν τρεῖς τε μυριάδες καὶ ὀκτὼ χιλιάδες 
καὶ ἑκατοντάδες ἑπτά. ὁπλῖται μὲν οἱ πάντες 
συλλεγέντες ἐπὶ τὸν βάρβαρον ἦσαν τοσοῦτοι, 
ψιλῶν δὲ πλῆθος ἣν τόδε, τῆς μὲν Σπαρτιητικῆς 
τάξιος πεντακισχίλιοι καὶ τρισμύριοι ἄνδρες, ὡς 
ἐόντων ἑπτὰ περὶ ἕκαστον ἄνδρα, καὶ τούτων "τᾶς 
τις παρήργτητο ὡς ἐς πόλεμον’ οἱ δὲ τῶν λοιπτῶν 
Λακεδαιμονίων καὶ Ἑλλήνων ψιλοί, ὡς εἷς περὶ 
ὅκαστον ἐὼν ἄνδρα, πεντακόσιοι καὶ τετοακισχίλιοι 
καὶ τρισμύριοι ἧσαν. 

30, Ψιλῶν μὲν δὴ τῶν ἁπάντων τῶν μαχίμων 
ἣν τὸ πλῆθος ἕξ τε μνριάδες καὶ ἐννέα χιλιάδες 
καὶ ἑκατοντάδες πέντε, τοῦ δὲ σύμπαντος τοῦ 
"Ἑλληνικοῦ τοῦ συνελθόντος ἐς Πλαταιὰς σύν τε 
ὁπλίτῃσε καὶ ψιλοῖσε τοῖσε μαχίμοισι ἕνδεκα 
μυριάδες ἦσαν, prijs χιλιάδος, πρὸς δὲ ὀκτακοσίων 
ἀνδρῶν καταδέουσαι. σὺν δὲ Θεσπιέων τοῖσι 
παρεοῦσι ἐξεπληροῦντο αἱ ἕνδεκα μυριάδες: παρῆ- 
σαν γὰρ καὶ Θεσπιέων ἐν τῷ στρατοπέδῳ of 
περιεόντες, ἀριθμὸν ἐς ὀκτακοσίους καὶ “" . 
ὅπλα δὲ οὐδ᾽ οὗτοι εἶ ov. οὗτοι μέν νυν 


ἐπὶ τῷ ᾿Ασωπῷ ἐ- δεύοντο. $ 
81. Οἱ δὲ ἦ ον βάρβαροι 
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Pale in Cephallenia; after them in the array, five 
hundred Acginetans; by them stood three thousand 
men of Megara, and next to these six hundred 
Platacans, At the end, and first in the line, were 
the Athenians, on the left wing, cight thousand 
men; their general was Aristides son of Lysimachus, 

29. All these, save the seven appointed to attend 
each Spartan, were men-at-arms, and the whole sum 
of them was thirty-cight thousand and seven hundred. 
This was the number of men-at-arms that mustered 
for war against the foreigner; as regarding the 
number of the light-armed men, there were in the 
Spartan array seven for each man-at-arms, that is, 
thirty-five thousand, and every one of these was 
equipped for war; the light-armed from the rest of 
Lacedaemon and Hellas were as one to every man- 
at-arms, and their number was thirty-four thousand 
and five hundred. 

30 So the sum of all the light-armed men that were 
fighters was sixty-nine thousand and five hundred, and 
of the whole Greek army mustered at Plataeae, men- 
at-arms and light-armed fighting men together, eleven 
-times ten thousand, lacking eighteen hundred, But 
the Thespians who were there present made up the 
full tale of an hundred and ten thousand; for the 
survivors} of the Thespians were also present with 
the army, eighteen hundred in number. These then 
were arrayed, and encamped by the Asopus. 

31. When Mardonius’ foreigners had finished their 


1 That is, who had not fallen at Thermopylae. 
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κήξευσαν Μασίστιουνν παρῆσαν, πυθόμενοι | τοὺς 
“EMA ς εἶναι ἐν {{καταιῇσεν κα αὐτοὶ ἐπὶ τὸν 
λσωπὸν τὸν ταύτῃ ῥέοντα, ἀπικόμενοι é 
ἀντετάσσοντο ὥξε ὑπὸ Μαρδονίου. κατὰ μὲν 


yee | περιῆσαν πλήθει. οἱ {έρσαι, ἐπὶ τε άξις 
πλεῦνας ἑκεκοσμέατο καὶ ἐπεῖχον τοὺς Teyerras 
trate δὲ οὕτω" ὃ 7 ἣ 


ταῦτα δ᾽ ἐποίεε ραζόντων πε καὶ διδασκόντον 
Θηβαίων. Περσέων δὲ ἐχομένους ἔταξε MijSous" 
ὕτοι δὲ ἐπέσχον Ἑοριν fous τε καὶ ᾿Ποτιδαιήτα 
καὶ Ὅρχομεν!ον καὶ δι νωνίους Μήδων δὲ 
ἐχομένους © te Ba ἴους"͵ οὗτοι δὲ ἐπέσχον 


τε καὶ "Teput fous καὶ Μυκηναίους αἱ Φλει 
ασίονς. ΚΒ ὰ δὲ Βακτρίους ἔστ ρνδούς" οὗτοι 
δὲ ἐπέσχον ‘Ep rovens 7 y 'Ἔρετριεας καὶ 
Srupéas 7 + Χαλκιδέας. Ἰνδῶν δὲ ἐχομένου: 
Ξάκας ἔταξε, ἡ ἐπέσχον. ᾿Αμπρακιήτας τε κα 
τανακτορίο Δευκαδίους καὶ Ὁ λέας Κα 
Αἰγινήτας Ξακέων δὲ ἐχομένους ἔταξε ἀντι 
᾿Αθηναίων cal τιλαταιέων ὶ Μεγαρέω 


ἧς τε καὶ Λοκροὺς ὦ καὶ Μηλιέας τε κι 
Θεσσαλοὺς καὶ Φωκέων τοὺς χιλίους' οὐ γὰρ ὦ 

οἱ Φωκέες ἐμήδισαν, ἀχλὰ τινὲς αὐτί 

τὰ τολήνων 7 ηὗξον περὶ τὸν Παρνησσ 
τατειλημένοι, καὶ ἐνθεῦτεν ὁρμώμενοι abe, av 
ra | ἦγον τὴν τε Map! δονίου στρα τιὴν καὶ το 
μετ᾽ αὐτοῦ ἐόντας ire. rake δὲ καὶ Ma 


mourning for Masistius, and heard that the Grecks 
were at Plataeae, they also came to the part of the 
Asopus river nearest to them. When they were 
there they were arrayed for battle by Mardonius as 
I shall show. He posted the Persians facing the 
Lacedaemonians; and seeing that the Persians by 
far outnumbered the Lacedaemonians, they were 
arrayed in deeper ranks and their line ran fronting 
the Tegeans also. In his arraying of them he chose 
out the strongest part of the Persians to set it over 
against the Lacedaemonians, and posted the weaker 
by them facing the Tegeans; this he did being so 
informed and taught by the Thebans. Next to the 
Persians he posted the Medes, fronting the men of 
Corinth and Potidaea and Orchomenus and Sicyon ; 
next to the Medes, the Bactrians, fronting the men 
of Epidaurus, Troezen, Lepreum, Tiryns, Mycenae, 
and Phlius. After the Bactrians he set the Indians, 
fronting the men of Hermione and Eretria and Styra 
and Chalcis. Next to the Indians he posted the 
Sacae, fronting the Ampraciots, Anactorians, Leuca- 
dians, Paleans, and Aeginetans; next to the Sacae, 
and over against the Athenians and Plataeans and 
Megarians, the Boeotians and Locrians and Malians 
and Thessalians and the thousand that came from 
Phocis; for not all the Phocians took the Persian 
part, but some of them gave their aid to the Greek 
cause; these had been beleaguered on Parnassus, 
and issued out from thence to harry Mardonius’ army 
and the Greeks that were with him. Besides these, 
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δόνας re καὶ τοὺς περὶ Θεσσαλίην» οἰκημένους 
κατὰ τοὺς ᾿Αθηναίους. 

32. Ταῦτα μὲν τῶν ἐθνέων τὰ μέγιστα dvd- 
μῶσταὶ τῶν ὑπὸ ΔιΙαρδονίον ταχθέντων, τά περ 
ἐπιφανέστατά τε ἣν καὶ λύγου πλείστου’ ἐνῆσαν 
δὲ καὶ ἄλλων ἐθνέων ἄνδρες ἀναμεμιγμένοι, ϑρυγῶν 
τε καὶ Θρηΐκων καὶ Muody re καὶ Παιόνων καὶ 
τῶν ἄλλων, ἐν δὲ καὶ Αἰθιόπων τε καὶ Αἰγυπτίων 
οἵ τε 'Ὡρμοτύβιες καὶ οἱ Καλασίριες καλεόμενοι 
μαχαιροφόροι, of wep εἰσὶ Αὐγυπτίων poiivot 
μάχιμοι. τούτους δὲ ἔτι ἐν Φαλήρῳ ἐὼν ἀπὸ 
τῶν νεῶν ἀπεβιβάσατο ἐόντας ἐπιβάτας" ob γὰρ 
ἐτάχθησαν ἐς τὸν πεξὸν τὸν ἅμα Ἐέρξῃ ἀπι- 
κόμενον ἐς ᾿Αθήνας Αἰγύπτιοι. τῶν μὲν δὴ 
βαρβάρων ἧσαν τριήκοντα μυριάδες, ὡς καὶ πρό- 
τερον δεδήλωται" τῶν δὲ Ἑλλήνων τῶν Μαρδονίον 
συμμάχων οἷδε μὲν οὐδεὶς ἀριθμόν: οὐ γὰρ ὧν 
ἠριθμήθησαν" ὡς δὲ ἐπεικάσαι, ἐς πέντε μυριάδας 
συλλεγῆναι εἰκάξω. οὗτοι of παραταχθέντες 
πεζοὶ ἧσαν, ἡ δὲ ἵππος χωρὶς ἐτέτακτο. 

38, ‘Os δὲ ἄρα πάντες οἱ ἐτετάχατο κατὰ ἔθνεα 
καὶ κατὰ τέλεα, ἐνθαύτα τῇ δεντέρῃ ἡμέρῃ ἐθύοντο 
καὶ ἀμφότεροι. “Ἕλλησε μὲν Τισαμενὸς ᾿Αντιόχου 
ἣν ὁ θυόμενος" οὗτος γὰρ δὴ εἵπετο τῷ στρατεύ- 
ματι τούτῳ μάντις" τὸν ἐόντα ᾿Ηλεῖον καὶ γένεος 
τοῦ Ἰαμιδέων [Κλυτιάδην) Λακεδαιμόνιοι ἐποιή- 
σαντο λεωσφέτερον. Τισαμενῷ γὰρ μαντευομένῳ 
ἐν Δελφοῖσι περὶ γόνον ἀνεῖλς ἡ’ Πνθίη ἀγῶνας 
τοὺς μεγίστους ἀναιρήσεσθαι πέντε. ὃ μὲν δὴ 


The Egyptian military classes mentioned on Bk. τα, 164. 
2 The Inmidae were a priestly family, the members of 
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he arrayed against the Athenians Macedonians also 
and the dwellers about Thessaly. 

32, These that I have named were the greatest of 
the nations set in array by Mardonius that were of 
most note and account; but there was also in the 
army a mixed multitude of Phrygians, Thracians, 
Mysians, Paconians, and the rest, besides Ethiopians 
and the Egyptian swordsmen called Hermotybics 
and Calasiries,? who are the only fighting men in 
Egypt. These had been fighters on shipboard, till 
Mardonius while yet at Phalerum disembarked them 
from their ships; for the Egyptians were not 
appointed to serve in the land army which Xerxes 
led to Athens. Of the foreigners, then, there were 
three hundred thousand, as I have already shown; 
as for the Greck allies of Mardonius, none knows the 
number of them, for they were not counted; but as far 
as guessing may serve, I suppose them to have been 
mustered to the number of fifty thousand. These 
were the footmen that were set in array; the cavalry 
were separately ordered. 

33. When they had all been arrayed in their nations 
and their battalions, on the second day thereafter 
both armies offered sacrifice. For the Greeks, Tisa- 
menus it was that sacrificed; for he was with their 
army as a diviner; he was an Elean by birth, a 
Clytiad of the Iamid clan,? and the Lacedaemonians 
gave him the freedom of their city. For when 
Tisamenus was inquiring of the oracle at Delphi 
concerning issue, the priestess prophesied to him 
that he should win five great victories. Not under- 


which were found in all parts of Hellas. The Clytiadae 
were also Elean priests, but quite separate from the 
Tamidae ; so Stein is probably mght in bracketing Κλυτιάδην, 
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ἁμαρτὼν τοῦ χρηστηρίου προσεῖχε γυμνασίοισι 
ὡς ἀναιρησόμενος γυμνικοὺς ἀγῶνας, ἀσκέων δὲ 
πεντάεθλον παρὰ ἕν πάλαισμα ἔδραμε νικᾶν 
Ὀλυμπιάδα, Ἱἱερωνύμῳ τῷ ᾿Ανδρίῳ ἐλθὼν ἐς ἔριν, 
+ * ᾿ ᾿ 
λακεδαιμόνιοι δὲ μαθόντες οὐκ ἐς γυμνικοὺς ἀλλ 
ἐς ἀρηΐους ἀγῶνας φέρον τὸ Τισαμενοῦ μαντήιον, 
μισθῷ ἐπειρῶντο πείσαντες Τισαμενὸν ποιέεσθαι 
ἅμα “Ἡρακλειδέων τοῖσδε βασιλεῦσι ἡγεμόνα τῶν 
πολέμων, ὃ δὲ ὁρέων περὶ πολλοῦ ποιευμένους 
Σπαρτιήτας φίλον αὐτὸν προσθέσθαι, μαθὼν 
τοῦτο ἀνετίμα, σημαίνων ode ὡς ἢν μὲν πολεήτην 
σφέτερον ποιήσωνται τῶν πάντων μεταδιδόντες, 
ποιήσει ταῦτα, ἐπ᾽ ἄλλῳ μισθῷ δ᾽ οὔ. Σπαρτιῆται 
δὲ πρῶτα μὲν ἀκούσαντες δεινὰ ἐποιεῦντο καὶ 
μετίεσαν τῆς χρησμοσύνης τὸ παράπαν, τέλος δὲ 
δείματος μεγάλου ἐπεκρεμαμένου τοῦ Περσικοῦ 
τούτου στρατεύματος καταίνεον μετιόντες. ὃ δὲ 
γνοὺς τετραμμένους σφέας οὐδ' οὕτω Ere ἔφη 
ἀρκέεσθαι τούτοισι μούνοισι, ἀλλὰ δεῖν ἔτι τὸν 
ἀδελφεὸν ἑωυτοῦ Ἡγίην γίνεσθαι Σπαρτιήτην 
ἐπὶ τοῖσε αὐτοῖσε λόγοισι τοῖσι καὶ αὐτὸς γίνεται. 
84. Ταῦτα δὲ λέγων οὗτος ἐμιμέετο δΔίελάμποδα, 
ὡς εἰκάσαι βασιληίην τε καὶ πολετηΐην αἰτεομέ- 
νοῦς. καὶ γὰρ δὴ καὶ Μελάμπους τῶν ἐν “Δργεῖ 
γυναικῶν μανεισξων, ὥς μὲν ot ᾿Αργεῖοι ἐμισθοῦντο 
ἐκ Πύλον παῦσαι τὰς σφετέρας γυναῖκας τῆς 
γνούσον, μισθὸν προετείνατο τῆς βασιληίης τὸ 
ἥμισυ. οὐκ ἀνασχομένων δὲ τῶν ᾿Αργείων ἀλλ᾽ 
ἀπιόντων, ὡς ἐμαΐίνοντο πλεῦνες τῶν γυναικῶν, 


2 The five events of the Pentathlum were rnnning, jumping, 
wrestling, and throwing of the spear and the discus. 
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standing that oracle, he betook himself to bodily 
exercises, thinking so to win in such-like sports; 
and having trained himself for the Five Contests,! he 
came within one wrestling bout of winning the 
Olympic prize, in a match with Hieronymus of 
Andros. But the Lacedaemonians perceived that 
the oracle given to Tisamenus spake of the lists not 
of sport but of war; and they essayed to bribe Tisa- 
menus to be a leader in their wars, jointly with 
their kings of Heracles’ line. But when he saw 
that the Spartans set great store by his friendship, 
with this knowledge he set his price higher, and 
made it known to them that for no reward would he 
do their will save for the gift of full citizenship and 
all a citizen’s rights. Hearing that, the Spartans 
at first were angry and ceased wholly from their 
request; but when the dreadful menace of this 
Persian host overhung them they consented and 
granted lis demand. But when he saw their pur- 
pose changed, he said that not even so and with that 
only would he be content; his brother Hegias too 
must be made a Spartan on the same terms as 
himself. 

34. By so saying he imitated Melampus, in so far 
as one may compare demands for kingship and for 
citizenship, For when the women of Argos had gone 
mad, and the Argives would fain hire him to come 
from Pylos and heal them of that madness,* Melampus 
demanded half of their kingship for his wages; 
which the Argives could not suffer, and so departed ; 
but when the madness spread among their women, 


® Ace ~ ane te γῆν ἢ a 
mad by . 7 - Sa 
cured by a aR a7 7 : 


Narying details, ἡ 
zor 


HREROBOTES 


eleude αὐ bee thawte: the ὀϊελώρπριτ προτείνατα 
iter Pageyres οὗ τοῦτ, ἃ δ ἐνθαῦτα δὰ 70: 
og vee, τραμμίνονς, dis ἦν μὴ 


peyton ἐρίων ΠΝ, 
«αἱ τὴ ἀξελλκῷ πῶσ a ρετηαδῶσι τὸ πριτημόριον 
τὴν Saewlsne οὐ ποις πεν τὸ sor Novrat. οἵ δὲ 
Δσεεῖδι tenders ἐς στεινὸν καταινίουσι καὶ 
ταῦτας 

δὴ, "Ὡς δὲ καὶ Σπαρτιῆται, ἐδέοντο γὰρ δεινῶς 
τοῦ Τισαμενοῦ, πόντος συνεχώρενν οἷς συχορης 
tavtosw δξ καὶ ταῦτα τῶν ᾿ ΣΞαρτιητένυ, 0 οὕτω q 
mete ods μαντευόμενος ἀγὼν ας rots μεγίστους 
Terapevos ἃ Ἠλεῖος, ενόμενος Σπαρτεήτης, 
συγκαταιρέει. μοῦνοι δὲ δὴ πάντων ἀνθρώπων 
ἐγένοντο οὗτοι Σπαρτιήτῃσι πολιῆται, οἱ δὲ 

πέντε ἀγῶνες οἵδε ἐγένοντο, εἷς μὲν καὶ πρῶτος 
οὗτος ὁ ἐν Ἠλαταιῆσι, ἐπὶ δὲ ὁ ἐν Τεγέῃ πρὸς 
Teyojras τε καὶ ‘Apyefors “ενόμενος, μετὰ δὲ 
ὁ ἐν Διπαιεῦσι πρὸς ‘Apedéas τ πάντας “πλὴν 
ἈΙαντινέων, ἐπὶ δὲ ὁ Μεσσηνίων ὁ πρὸς ᾿Ιθώμῃ, 
ὕστατος δὲ ὁ ἐν Τανάγρῃ πρὸς ᾿Αθηναίους ve 
καὶ "A tous γενόμενος", οὗτος δὲ ὕστατος 
κατεργάσθη τῶν πέντε ἀγώνων. 

36. Οὗτος δὴ τότε τοῖσι Ἕλλησι ὁ ὁ Τισαμενός, 
ἀγόντων τῶν Σπαρτιητέων, ἐμαντεύετο ἐν τῇ 
Ἑλαταεΐδε, τοῖσι μέν νυν "θλλησι καλὰ ἐγίνετο 
τὴ ipa ἀμυνομένοισι, διαβᾶσι δὲ τὸν ᾿Ασωπὸν 
καὶ μάχης ἄρχουσι οὔ. 

37. Μαρδονίῳ, δὲ προθυμεομένῳ μάχης ἄρχειν 
οὐκ ἐπετήδεα ἐγίνετο τὰ ἱρά, ἀμυνομένῳ δὲ κα 
τούτῳ καλέ, καὶ γὰρ οὗτος 'Ελληνικοῖσε ἱροῖσι 
ἐχρᾶτο, μάντιν ἔχων ᾿᾿ΠΠγησίστρατον ἄνδρα ᾿Πλεῖόν 
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thereat they promised what Melampus demanded 
and were ready to give it tohim. Thereupon, sceing 
their purpose changed, he asked yet more, and said 
that he would not do their will except they gave a 
third of their kingship to his brother Bias; and the 
Ατείνες, driven thus into a strait, consented to that 
also, 

35, Thus the Spartans too were so eagerly desirous 
of winning Tisamenus that they granted all his de- 
mand, When they had granted him this also, then 
did Tisamenus of Elis, now become a Spartan, ply his 
divination for them and aid them to win five very 
great victories, None on earth save Tisamenus and 
his brother ever became citizens of Sparta. Now the 
five victories were these: one, the first, this victory 
at Plataeae; next that which was won at Tegea over 
the Tegeans and Argives; after that, over all the 
Arcadians save the Mantineans at Dipaea; next, 
over the Messenians at Ithome ; lastly, the victory at 
Tanagra over the Athenians and Argives, which was 
the last won of the five victories.2 

36. This Tisamenus had now been brought by the 
Spartans and was the diviner of the Greeks in the 
lands of Plataeae. Now the sacrifices boded good 
to the Greeks if they should but defend themselves, 
but evil if they should cross the Asopus and be the 
first to attack 

37. But Mardonius’ sacrifices also boded nought to 
his hking if he should be zealous to attack first, and 
good if he should but defend himself; for he too 
used the Greek manner of sacrifice; Hegesistratus 


‘The battle at Ithome was apparently in the third 
essenian war; that at Tanagra, in 457 B.c. (Thucyd. i. 
107). Nothing is known of the battles at Tegea and Dipaca. 
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ὑπ᾽ αὐτοῦ. Ὁ δὲ ἐν τουτῷ τῷ κακῷ Dacha 
- 4 » “τς, ἣν 

ὥστε τρέχων περὶ τῆς YUN πρὸ τε το 
“πεισόμενος πολλέ τέ καὶ λινγράν ἔργον ἐργάτατο 


δὲ ἐμηχανᾶτο ἀνδρηιότατον ἔργον πάντων τῶν 
ἡμεῖς ἴδμεν" σταθμησάμενος γὰρ ὅκως ἐξελεύσεται 
, pl 3 

οἱ τὸ λοιπὸν τοῖς ποδός, ἀπέταμε cov ταρσῦν 
ἑωυτοῦ. ταῦτ δὲ ποιήσας, χασσόμενος 
pots , 5 oar 

ὑπὸ φυλάκων, διορύξας τὸν ov ἀπέδρη “ἢ 
Τεγέην» τὰς μὲν νύκτας “πορευόμενος, τὰς δὲ 

ἀρ ye “ 


ς 

ἡμέρας καταδύνων ἐς ὕλην καὶ αὐλιζόμενος, οὕτω 

ὡς [λακεδαιμονίων, πανδημεὶ διζημένων τρίτῃ εὐ- 

φρόνῃ γενέσθαι ἐν Teyem τοὺς δὲ ἐ θώματι 
εγάλῳ ἐνέχεσθαι τῆς τε τόλμηϑ» ὁρῶντας τὸ 


ἡμίτομον οὐ ποδὸς κείμενον, Kak ἕνον ov Ou" 
papevous εὑρεῖν. τοῦ ὃν οὕτω Seay op AaKe 


ἀπέθανε. 

38. Ὁ μέντοι θάνατος ὁ Ἡγησιστράτον ὕστερον 
ἐγένετο τῶν γλαταικῶν, «πότε δὲ ἐπὶ τῷ τἈσωπῷ 
"Μαρδονίῳ μεμισθωμενος οὐκ ὀλίγου ἐθύετό τε καὶ 


προεθ υμέετο κατὰ πετοἔχθος τὸ ᾿λακεδαιμονίων καὶ 
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of Elis was his diviner, the most notable of the sons 
of Tellias. This man had been put in prison and 
doomed to die by the Spartans for the much harm 
that he had done them. Being in this evil case, 
inasmuch as he was in peril of his life and like to be 
very grievously maltreated ere his death, he did a 
deed well nigh past believing: being made fast in 
iron-bound stocks, he got an iron weapon that was 
brought in some wise into his prison, and straight- 
way conceived a plan of such hardihood as we have 
never known; reckoning how best the rest of it 
might get free, he cut off his own foot at the instep. 
This done, he burrowed through the wall out of the 
way of the guards that kept ward over him, and so 
escaped to Tegea; all night he journeyed and all day 
he hid and lay close in the woods, till on the third night 
he came to Tegea, while all the people of Lacedae- 
mon sought him; and they were greatly amazed, 
seeing the half of his foot cut off and lying there, 
but not being able to find the man himself, Thus 
did he then escape from the Lacedaemonians and 
take refuge in Tegea, which at that time was un- 
friendly to Lacedaemon; and after he was healed 
and had made himself a foot of wood, he declared 
himself an open enemy of the Lacedaemonians. Yet 
the enmity that he bore them brought him no good 
at the last; for they caught him at his divinations in 
Zacynthus, and slew him. 

38. Howbeit, the death of Hegesistratus happened 
after the Plataean business; at the present he was 
hy the Asopus, hired by Mardonius for no small 
“age, where he sacrificed and wrought zealously, 
both for the hatred he bore the Lacedsemonians, 
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xara τὸ κέρδος, ὡς δὲ οὐκ ἑκαλλιέρεε ὥστεμάγχεσθηι 
οὔτε αὐτοῖσι Πέρσῃσι οὔτε τοῖσε per’ ἐκείνων ἐοῦσι 
“EA Adjeaw (εἶχον γὰρ καὶ αὗτοι ἐπ᾿ ἑωυτῶν μάντιν 

ππόμαχον Δευκάδιον ἄνδρα), ἐπιρρεόντων δὲ τῶν 
᾿ὐλλήνων» καὶ γινομένων πλεύνων, Τιμηγενίδης ὅ 
“Epruos ἁνὴρ Θηβαῖος συνεβούλευσε Μαρδονίῳ 
τὰς ἐκβολὰς τοῦ Κιθαιρῶνος φυλάξαι, λέγων ὧς 
ἐπιρρέουσι οἱ “Ἑλληνες αἰεὶ ava πᾶσαν ἡμέρην 
καὶ ὡς ἀπολάμψοιτο συχνούς. 

ἜΤΟΣ ; ᾿ Η ὡς ἃ 

830, Ἥ μέραι δέ σῴι ἀντικατημένοισι ἤδη eye 
γόνεσαν ὀκτώ, ὅτε ταῦτα ἐκεῖνος συνεβούλενε 
δίαρδουίῳ, ὃ δὲ μαθὼν τὴν παραίνεσιν εὖ ἔχονσαν, 
ὡς εὐφρόνη ἐγένετο, πέμπει τὴν ἵππον ἐς τὰς 
ἐκβολᾶς τὰς Κιθαιρωνίδας af ἐπὶ Πλαταιέων 
φέρουσι, τὰς Βοιωτοὶ μὲν Τρεῖς κεφαλὰς καλέουσι, 
᾿Αθηναῖοι δὲ Δρυὸς κεφαλάς, πεμφθέντες δὲ οἱ 
ἱππόται οὐ μάτην ἀπίκοντο: ἐσβάλλοντα γὰρ ἐς 
τὸ πεδίον λαμβάνουσι ὑποζύγιά τε πεντακόσια, 
σιτία ἄγοντα ἀπὸ Τελοποννήσον ἐς τὸ στρα- 
τόπεδον, καὶ ἀνθρώπους of εἵποντο τοῖσι ξεύγεσι. 
ἑλόντες δὲ ταύτην τὴν ἄγρην οἱ Τέρσαι ἀφειδέως 
ἐφόνευον, οὐ φειδόμενοι οὔτε ὑποξυγίου οὐδενὸς 
οὔτε ἀνθρώπου, ὡς δὲ ἄδην εἶχον κτείνοντες, τὰ 
λοιπὰ αὐτῶν ἤλαυνον περιβαλόμενοι παρά τε 
Μαρδόνιον καὶ ἐς τὸ στρατόπεδον. 

40. Μετὰ δὲ τοῦτο τὸ ἔργον ἑτέρας δύο ἡμέρας 
διέτριψαν, σὐδέτεροε βουλόμενοι μάχης ἄρξαι" 
μέχρε μὲν γὰρ τοῦ ᾿Ασωποῦ ἐπήισαν οἱ βάρβαροι 
πειρώμενοι τῶν “Ελλήνων, διέβαινον δὲ οὐδέτεροι. 
ἡ μέντοι ἵππος ἡ Μαρδονίου αἰεὶ προσέκειτό τε 
καὶ ἐλύπεε τοὺς “EAAnvas: of γὰρ Θηβαῖοι, ἅτε 
μηδίζοντες μεγάλως, προθύμως ἔφερον τὸν πόλε- 
zo 


ΜΝ ας ee τρ, 


and for gain. But when no favourable omens for 
battle could be won either by the Persians them- 
selves or by the Greeks that were with them (for 
they too had a diviner of their own, Hippomachus of 
Leucas), and the Greeks the while were ever flock- 
ing in and their army grew, Timagenides son of 
Herpys, a Theban, counselled Mardonius to guard 
the outlet of the pass over Cithaeron, telling him 
that the Greeks were ever flocking in daily and that 
he would thereby cut off many of them. 

39. The armies had now lain over against each 
other for eight days when hé gave this counsel. 
Mardonius perceived that the advice was good ; and 
when night had fallen he sent his horsemen to the 
outlet of the pass over Cithaeron that leads towards 
Plataeae, which pass the Boeotians call the Three 
Heads, and the Athenians the Oaks’ Heads. This 
despatch of the horsemen was no fruitless one ; for 
they caught five hundred beasts of burden issuing 
into the low country, bringing provision from the 
Peloponnese for the army, and men that came with 
the waggons; having taken which quarry the 
Persians slew without mercy, sparing neither man 
nor beast. When they had their fill of slaughter, 
they set what remained in their midst and drove 
them to Mardonius and his camp. 

40. After this deed they waited two days more, 
neither side desiring to begin the battle; for though 
the foreigners came to the Asopus to make trial 
of the Greeks’ purpose, neither army crossed it. 
«Howbeit Mardonius’ horse was ever besetting and 
troubling the Greeks; for the Thebans, in their 
zeal for the Persian part, waged war heartily, and 
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: ‘ , A gigp ee 
μον καὶ αἰεὶ κατηγέοντο μέχρι μάχης, τὸ δὲ ἀπὸ 
τούτον παραδεκόμενοι ΤΙέρσαι TE καὶ Μῆδοι μάλα 
ἔσκον οἱ ἀπεδείκνυντο ἀρετάς. 

4i, Μέχρι μέν νυν τῶν δέκα ἡμερέων οὐδὲν ἐπὶ 
πλεῦν ἐγίνετο τούτων" ὡς 3 ἐνδεκάτη ἐγεγόνεε 
ἡμέρη ἀντικατημένοισι ἐν πλαταιῇσι, 9. τε 
ἥφλληνες πὶ AAG πλεῦνες ἐγεγόνεσαν καὶ Map- 
é 


δόνιος περιημέκτεε ἢ ἕδρῃ» ἐνθ ς λόγους 
ἦλθον Μαρδόνιός TE ὁ Τοβρύεω a’ ρτάβαζος 
ἐν 


τε καὶ πκπώματα' TOUT ὃ 
διαπέμπειν ἐς τοὺς Βλληνας, Ἑλλήνων δὲ μά- 
5 


ἀνακινξυνεύειν συμβάλλονταξς, τούτου μὲν ἢ αὐτὴ 
ἐγίνετο καὶ O@nBatov νώμη»ν ὡς προειδότος “«λεῦν 
τι καὶ τούτου, "Μαρδονίου δὲ ἰσχυροτέρη τε καὶ 
ἀηγνωμονεστέρη καὶ οὐδαμῶς Xue Koper 
δοκέειν TE ηὰρ πολλῷ κρέσσονα εἶναι τὴν σφετέρην 
στρατιὴν τῆς -Ὁλληνικῆς» συμβάλλειν τε τὴν TH 
χίστην μηδὲ περιορᾶν συχλεγομένους €Tt πλε 
τῶν συλλελεγμένων, τἀ τε σφάγια τὰ Ηηησισ 


Ὁ 
= 
a 
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were ever guiding the horsemen to the encounter; 
thereafter it was the turn of the Persians and 
Medes, and they and none other would do deeds of 
valour. 

41. Until the ten days were past no more was 
done than this; but on the eleventh day from their 
first encampment over against each other, the 
Greeks growing greatly in number and Mardonius 
heing sore vexed by the delay, there was a debate 
held betweén Mardonius son of Gobryas and Arta- 
bazus son of Pharnaces, who stood as high as but 
few others in Xerxes’ esteem; and their opinions 
in council were as I will show. Artabazus held it 
best that they should strike their camp with all 
speed and lead the whole army within the walls of 
Thebes, where they had much provision stored and 
fodder for their beasts of burden, and where they 
could sit at their ease and despatch the business 
by taking the great store they had of gold, minted 
and other, and silver and drinking-cups, and sending 
all this without stint to all places in Hellas, but 
especially to the chief men in the cities of Hellas; 
let them do this (said he) and the Greeks would 
quickly surrender their liberty; but let not the 
Persians risk the event of a battle. This opinion 
of his was the same as the Thebans’, inasmuch as he 
too had especial foreknowledge; but Mardonius’ 
counsel was more vehement and intemperate and 
nowise leaning to moderation; for (said he) he 
deemed that their army was by much stronger than 
the Greeks’, and that they should give battle with 
all speed, and not suffer yet more Greeks to muster 
than were mustered already ; as for the sacrifices of 
Hegesistratus, let them pay no heed to these, nor 


209 


HERODOTUS 


τρίτου day χαίρειν μηδὲ βιάζεσθαι, ἀλλὰ νόμῳ 
τῷν Περσέων» Peale συμβάλλει», 

42, Τούτου δὲ οὕτω δικαιεῦντος ἀντέλεγε οὐδείς, 
ὥστε ἐκράτεε τῇ γυώμῃ" τὸ γὰρ κράτος εἶχε τῆς 
στρατιῆς οὗτος ἐκ βασιλέος, ἀλλ᾽ οὐκ "Aprdbatos, 
μεταπεμψάμενος wy τοὺς ταξιάρχονς τῶν τελέων 
καὶ τῶν μετ᾽ ἑωυτοῦ ἐόντων ᾿λλήνων τοὺς στρα“ 
τηγοὺς εἰρώτα εἴ τε εἰδεῖεν λόγιον περὶ Περσέων 
ὡς διαφθερέονται ἐν τῇ ᾿Βλλήδι. σιγῴώντων δὲ τῶν 
ἐπικλύτων, τῶν μὲν οὐκ εἰδότων τοὺς χρησμούς, 
τῶν δὲ εἰδότων μὲν ἐν ἀδείῃ δὲ οὐ ποιευμένων τὸ 
λέγειν, αὐτὸς Μαρδόνιος ἔλεγε “ ἐπεὶ τοίνυν ὑμεῖς 
ἡ ἔστε οὐδὲν ἢ οὗ τολμᾶτε λέγειν, ἀλλ᾽ ἐγὼ ἐρέω 
ὡς εὖ ἐπιστάμενος" ἔστε λόγιον ὡς χρεόν ἐστι 
Πέρσας ἀπικομένους ἐς τὴν "Ελλάδα διαρπάσαι τὸ 
ἱρὸν τὸ ἐν Δελφοῖσι, μετὰ δὲ τὴν διαρπαγὴν ἀπὸ- 
λέσθαι πάντας. ἡμεῖς τοίνυν αὐτὸ τοῦτο ἐπιστάώ- 
μενοι οὔτε ἵμεν ἐπὶ τὸ ἱρὸν τοῦτο οὔτε ἐπιχειρή- 
σομεν διαρπάξειν, ταύτης τε εἵνεκα τῆς αἰτίης οὐκ 
ἀπολεόμεθα. ὥστε ὑμέων ὅσοι τυγχάνουσι εὔνοοι 
ἐόντες Πέρσῃσι, ἥδεσθε τοῦδε εἵνεκα ὡς περιεσομξ- 
νους ἡμέας ᾿Ὀλλήνων." ταῦτά σφι εἴπας δεύτερα 
ἐσήμαινε παραρτέεσθαί τε πάντα καὶ εὐκρινξα 
ποιέεσθαι ὡς ἅμα ἡμέρῃ τῇ ἐπιούσῃ συμβολῆς 
ἐσομένης. 

43. Tobrov δ᾽ ἔγωγε τὸν χρησμόν, τὸν Μαρ- 
δόνιος εἶπε ἐς Πέρσας ἔχειν, ἐς ᾿Ιλλυριαύς τε καὶ 
τὸν ᾿Εγχελέων στρατὸν ola πεποιημένον, ἀλλ᾽ 


1 Lit. ta da violence, compel the gods, like “ superos votis 
fatigare” in Latin, 


210 τὰ 


BOOK IX, 41-43 


seck to wring good from them,? but rather give 
battle after Persian custom. 

42, None withstood this argument, so that his 
opinion prevailed ; for it was he and not Artabazus 
who was generalissimo of the army by the king's 
commission, He sent therefore for the leaders of 
the battalions and the generals of those Greeks that 
were with him, and asked them if they knew any 
oracle which prophesied that the Persians should 
perish in Hellas. They that were summoned said 
nought, some not knowing the prophecies, and some 
knowing them but deeming it perilous to speak ; 
then said Mardonius himself: “Since, therefore, 
you either have no knowledge or are afraid to declare 
it, hear what I tell you out of the full knowledge 
that I have, There is an oracle that Persians are 
fated to come to Hellas and there all perish after 
they have plundered the temple at Delphi. We, 
therefore, knowing this same oracle, will neither 
approach that temple nor essay to plunder it ; and in 
so far as destruction hangs on that, none awaits us. 
Wherefore as many of you as wish the Persians well 
may rejoice for that, as knowing that we shall over- 
come the Greeks.’ Having thus spoken he gave 
command to have all prepared and set in fair order 
for the battle that should be joined at the next day’s 
dawn, 

43. Now for this prophecy, which Mardonius said 
was spoken of the Persians, I know it to have been 
made concerning not them but the Illyrians and the 


HERO poTus 


ὑκ ἐς ἸΤέρσας. ἀχλὰ τὰ μὲν μάκιδε ἐς ταύτην 
ἣν μάχην ἐστὶ πεποιημένα, 


ταῦτα μὲν καὶ παραπλήσια τούτοισι ἄλλα Mov- 

, 1 

ie < ee ΠῚ “, 

ποταμὺς pect μεταξὺ Τανάγρης τε καὶ Τλίσαντος. 
δι 5 
44, Meta δὲ τὴν ἐπειρώτησιν τῶν χρησμῶν καὶ 
παραίνεσιν τὴν ἐκ Μαρδονίου τὺ τε ἐγίνετο καὶ 
A ᾿ oa 


«όπεδα καὶ μάλιστα οἱ ἄνθρωποι εἰναῖ ἐν ὕπνῳ, 
τηνικαῦτα προσελάσας ἵππῳ πρὸς πὰς φυλακὰς 
τὰς ἐαθηναίων᾽ Ἀλέξανδρος δ᾽ Δμύντεω, στρατηγός 
τε ἐὼν καὶ βασιλεὺς ιακεδόνων, ἐδίζητο τοῖσι 


ὃς ἄλλο μὲν οὐδὲν παραγυμνοῖ ἔπος, στρατηγοὺς 
P ἥ 5 = 
δὲ ὀνομαξῶν ἐθέλειν φησὶ ἐς χόγους ἐλθεῖν, 
Coe τ Tau 
45. OF δὲ ἐπεὶ ταῦτα ἤκουσαν, αὐτίκα εἵποντο 
Ν 


ἃς φυλακάς; ἀπικομένοισι δὲ ἔλεγέ 
> 


particular. 
Φ A hittle to the N.W. of Thebes. 
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army of the Enchelets+ But there is a prophecy 
made by Bacis concerning this battle: 


By Thermodon’s stream and the grassgrown banks 
of Asopus 

Muster of Greeks for fight, and the ring of a 
foreigner’s war-cry, 

Many a Median archer by death untimely o’er- 
taken 

There in the battle shall fall when the day of his 
doom is upon him ; 


this prophecy, and others like to it that were 
made by Musaeus, I know to have been spoken of 
the Persians. As for the river Thermodon, it flows 
between Tanagra and Glisas.? 

44, After this questioning concerning oracles, and 
Mardonius’ exhortation, night came on and the 
armies posted their sentries. Now when the night 
was far spent and it seemed that all was still in the 
camps and the men wrapt in deepest slumber, at 
that hour Alexander son of Amyntas, the gencral 
and king of the Macedonians, rode up to the 
Athenian outposts and sought to have speech of 
their generals, The greater part of the sentries 
abiding where they were, the rest ran to their 
generals, and told them that a horseman had ridden 
in from the Persian camp, imparting no other word 
save that he would have speech of the generals and 
called them by their names. 

45. Hearing that, the generals straightway went 
with the men to the outposts; and when they were 
come Alexander said to them: “ Men of Athens, I 
give you this my message in trust as a secret that 
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οὐκ ἐς Πέρσας, ἀλλὰ th μὲν Βάκιδι ἐς ταύτην 
7 : 
τὴν μάχην ἐστὶ πεποιημένα, 
A ~ 
τὴν δ' ἐπὶ Θερμώδοντι καὶ ᾿Ασωπῷ λεχεποίῃ 
᾿Ἑλλήνι sod t Be δ. ἐυγή; 
νων σύνοδον καὶ βαρβαρόφωνον ἐυγήνν, 
a ὗ / 
τῇ πολλοὶ πεσέονται ὑπὲρ Adyeciv τε μόρον TE 
᾿ Ρ 
τοξοφόρων Μήδων, ὅταν αἴσιμον ἦμαρ ἐπέλθῃ, 
ταῦτα μὲν καὶ παραπλήσια τούτοισι ἄλλα Mov- 
ener 7 2 τ πὶ ; 
σαΐῳ ἔχοντα olba ἐς Πέρσας. ὁ δὲ Θερμώδων 
Ws ν 
ποταμὸς ῥέει μεταξὺ Τανάγρης τε καὶ Τλίσαντος. 
᾿ Paar 
44, Μετὰ δὲ τὴν ἐπειρώτησιν τῶν χρησμῶν καὶ 
ἢ Η ἡ 
παραίνεσιν τὴν ἐκ Μαρδονίον νύξ τε ἐγίνετο καὶ 
; Hy ἥ 
ἐς φυλακὰς ἐτάσσοντο. ὡς δὲ πρόσω τῆς νυκτὸς 
προελήλατο καὶ ἡαυχίη ἐδόκεε εἶναι ἀνὰ τὰ στρα- 
romeba καὶ μάλιστα οἱ ἄνθρωποι εἶναι ἐν ὕπνῳ, 
τηνικαῦτα, προσελάσας ἵππῳ πρὸς τὰς φυλακὰς 
᾽ neler conte fi 
τὰς ᾿Αθηναίων Ἀλέξανδρος ὁ Apivtew, στρατηγός 
ν Σ 
τε ξὼν καὶ βασιλεὺς Μακεδόνων, ἐδίξητο τοῖσι 
a ΣΑΣ pape Sons ῇ 
στρατηγοῖσι ἐς λόγους ἐλθεῖν, τῶν δὲ φυλάκων 
οἱ μὲν πλεῦνες παρέμενον, of δ᾽ ἔθεον ἐπὶ τοὺς 
στρατηγούς, ἐλθόντες δὲ ἔλεγον ὡς ἄνθρωπος 
ἥκοι ἐπ᾽ ἵππου ἐκ τοῦ στρατοπέδου τοῦ Δίήδων, 
᾿ ἡ 
ὃς ἄλλο μὲν οὐδὲν πταραγυμνοῖ ἔπος, στρατηγοὺς 
δὲ ὀνομάξων ἐθέλει» φησὶ ἐς λόγους ἐλθεῖν. 
“ " 
ἀῦ. Οἱ δὲ ἐπεὶ ταῦτα ἤκουσαν, αὐτίκα εἴποντο 
τος Pe ἡ ae τλλὰ 
ἐς τὰς φυλακάς: ἀπικομένοισε δὲ ἔλεγε ᾿Αλέ- 
ξανδρος τάδε, “"Avdpes ᾿Αθηναῖοι, παραθήκην 
ὑμῖν τὰ ἔπεα τάδε τίθεμαι, ἀπόρρητα ποιεύ- 


1 Referring to a legendary expedition of these north- 
western tribes, directed against Hellas and Delphi in 


particular, 
3 A little ta the ΝΟΥ. of Thebes. 
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army of the Encheleds.t But there is a prophecy 
made by Bacis concerning this battle: 


By Thermodon’s stream and the grassgrown banks 
of Asopus 

Muster of Greeks for fight, and the ring of a 
forcigner’s war-cry, 

Many a Median archer by death untimely o’er- 
taken 

There in the battle shall fall when the day of his 
doom is upon him ; 


this prophecy, and others like to it that were 
made by Musacus, I know to have been spoken of 
the Persians. As for the river Thermodon, it flows 
between Tanagra and Glisas.? 

44. After this questioning concerning oracles, and 
Mardonius’ exhortation, night came on and the 
armies posted their sentries. Now when the night 
was far spent and it seemed that all was still in the 
camps and the men wrapt in deepest slumber, at 
that hour Alexander son of Amyntas, the general 
and king of the Macedonians, rode up to the 
Athenian outposts and sought to have speech of 
their generals. The greater part of the sentries 
abiding where they were, the rest ran to their 
generals, and told them that a horseman had ridden 
in from the Persian camp, imparting no other word 
save that he would have speech of the generals and 
called them by their names. 

45. Hearing that, the generals straightway went 
with the men to the outposts; and when they were 
come Alexander said to them: “ Men of Athens, I 
give you this my message in trust as a secret that 
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μένος πρὸς μηδένα χέγειν ὑμέας ἄχλον ἢ 
Ππαυσανίην, py μὲ καὶ διαφθείρητε᾽ οὐ γὰρ ἂν 
ἔλεγον, εἰ μὴ BE dros kN ὁμὴν συναπάσης τῆς 
ὰρ “EAM. ἡηένος εἰμὶ 


τρλλάδος: αὐτός τε YP μ' 
cae , 
τὠρχαῖον καὶ ἄντ enevbepns δεδουλωμένην οὐκ 
am Abe 
ἂν ἐθέλοιμι ὁρᾶν τὴν Ελλάδα. χέγω δὲ ὧν ὅτι 
, a . 
Μαρδονίῳ τε καὶ τί στρατιῇ τὰ σφάγια ob 
δύναται αταθύμια ἡενέσθαι" πάλαι γὰρ ἂν 
ἐμάχεσθ y δέ οἱ δέδοκται τὰ φάγια 
vn , YUP etn Be A 5 
é ν χαίρειν, © ἡμέρῃ OF φωσκούσῃ Bor 
ποιέεσθαυ" καὶ αρρώδηκε yap ὴ πὰ apes συλ" 
χεχθῆτε, dy εἰκάζω. τὶ ὺς ταῦ ἑτοιμά- 
Ἢ 
eo OE. δὲ ἄρα ὑπερβάχηται τὴν συμβολὴν 
F 
αρδόνιος Κι y μὴ ποιέηται» χιπαρέετε μένοντες, 
* s 
ὀλυγέων ὙΩΙ Ci ἡμερέ ν λείπετι σιτία. ἣν OF 
ὑμῖν ὁ πόλεμο ὅδε κατὰ voOP τελευτήσῃ, HT 
24 ἐμὸς δὶ ἐμεῦ ἐ ν 
σθῆναι τινὰ ἡ καὶ εἰ εὖ ἐχευθερώσιος͵ “ἔριν ὃ 
᾿ 
«ολλήνων εἵνεκα οὔτι pryo apaBoro ἔργασμαι 
ὑπὸ te, ἐθέ ον παρα οσαι τὴν διάς 
ὑπὸ προθυμν ἔχων δὴ αι τὴν δι 
ance a 
νοιαν τὴ Sovlovs μὴ € πέσωσι ὑμῖν 
ἐξαίφνη : βάρβαροι προ; δεκομένοισι KO: 
ς : rc Νὴ 
εἰμὶ δὲ ᾿Αλέξανδρος ὁ Μακεδών ὃ μὲν ταῦτ 
‘an A 
εἴπας ἀπήλαυνε ἰσω ἐς τὸ ατόπεδον Κα 
μηδ 
τὴν ὃ τάξιν. 
46. Οἱ δὲ στρα’ yor τῶν ᾿Αθηναιὼν ἐλθόντε 
ἐπὶ ὃν κέ ex il Ἵ 
ἐπὶ τὸ εξιὸν κέρι you αυσανίῃ τὰ π 
Hove’ Ἀλεξάνδρου. ὃ δὲ τούτῳ ῷᾧ λόγ 
καταρρῶ σας τοὺς époas ἔχεγε τάδε. Ed 
Tope Saat ῃ “ον 
τοίνυν συμβολ' ηίνεται, ὑμέας μὲν Ε 
ἐστι οὺς θηναίους στῆναι Ke ὰ τοὺς Πέρσο 
στε gs er B , 5 
oe ς Bowwte καὶ τοὺς Ke 


ἡμέας δὲ κατὰ τοὺ; 
4 ἢ 2 
“νους ἝΛληνΩν. τῶνδε εἵνεκα" ὑμ 
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you must reveal to none but Pausanias, lest you even 
be my undoing; in truth I would not tell it to you 
were it not by reason of my great care for all Hellas; 
for I myself am by ancient descent a Greck, and I 
would not willingly see Hellas change her freedom 
for slavery. I tell you, then, that Mardonius and 
his army cannot get from the sacrifices omens to his 
liking ; else had you fought long ere this. But now 
it is his purpose to pay no heed to the sacrifices, and 
join battle at the first glimmer of dawn; for he is in 
dread, as I surmise, lest you should muster toa greater 
host. Therefore I bid you make ready ; and if (as 
may be) Mardonius should delay and not join battle, 
wait patiently where you are; for he has but a few 
days’ provision left. But if this war end as you 
would wish, then must you take thought how to 
save me too from slavery, who of my zeal have done 
so desperate a deed as this for the cause of Hellas, 
in my desire to declare to you Mardonius’ intent, that 
so the foreigners may not fall upon you suddenly ere 
you yet expect them. I that speak am Alexander 
the Macedonian.” With that he rode away back to 
the camp and his own place therein. 

46. The Athenian generals went to the right wing 
and told Pausanias what they had heard from Alex- 
ander. At the message Pausanias was struck with 
fear of the Persians, and said: “ Since, therefore, 
the battle is to begin at dawn, it is best that you 
Athenians should take your stand fronting the Per- 
sians, and we fronting the Boeotians and the Greeks 
that are posted over agzinst you, by reason that you 

215 


BOOK ΙΧ. 46-48 


have fought with the Medes at Marathon and know 
them and their manner of fighting, but we have no 
experience or knowledge of those men; we Spartans 
have experience of the Boeotians and Thessalians, 
but not one of us has put the Medes to the test. 
Nay, let us take up our equipment and remove, you 
to this wing and we to the left.” We, too,” the 
Athenians answered, “even from the moment when 
we saw the Persians posted over against you, had it 
in mind to make that proffer that now has first come 
from you; but we feared lest we should displease 
you by making it. But since you have spoken the 
wish yourselves, we too hear your words very gladly 
and are ready to do as you say.” 

47. Both being satisfied with this, they exchanged 
their places in the ranks at the first light of dawn. 
The Boeotians marked that and made it known to 
Mardonius; who, when he heard, forthwith essayed 
to make a change for himself also, by moving the 
Persians along to front the Lacedaemonians, But 
when Pausanias perceived what was this that was 
being done, he saw that his act was known, and led 
the Spartans back to the right wing; and Mardonius 
did in like manner on the left of his army. 

48. When all were at their former posts again, 
Mardonius sent a herald to the Lacedaemonians 
with this message: Men of Lacedaemon, you are 
said by the people of these parts to be very brave 
men; it is their boast of you that you neither flee 
from the field nor leave your post, but abide there 
and either slay your enemies or are yourselves slain. 
But it would seem that in all this there is no truth; 
for ere we can join battle and fight hand to hand, 
We have seen you even now fleeing and leaving your 
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station, using Athenians for the first assay of your 
enemy, and arraying yourselves over against those 
that are but our slaves. This is no brave men’s 
work; nay, we have been grievously mistaken in 
you; for by what we heard of you, we looked that 
you should send us a herald challenging the Persians 
and none other to fight with you; and that we were 
ready to do; but we find you making no such proffer, 
but rather quailing before us. Now, therefore, since 
the challenge comes not from you, take it from us 
instead. What hinders that we should fight with 
equal numbers on both sides, you for the Greeks 
(since you have the name of being their best), and 
we for the foreigners? and if it be willed that 
the others fight also, let them fight later after us; 
but if contrariwise it be willed that we alone suffice, 
then let us fight it out, and which side soever 
wins, let that serve as a victory for the whole 
army.” 

49. Thus proclaimed the herald; and when he had 
waited awhile and none made him any answer, he 
departed back again, and at his return told Mardonius 
what had befallen him. Mardonius was overjoyed 
thereat and proud of this semblance of victory, and 
sent his cavalry to attack the Greeks. The horse- 
men rode at them and shot arrows and javelins 
among the whole Greek army to its great hurt, 
inasmuch as they were mounted archers and ill to 
close with; and they troubled and choked the 
Gargaphian spring, whence all the army of the 
Greeks drew its water, None indeed but the Lace- 
daemonians were posted near the spring, and it was 
far from the several stations of the other Grecks, 
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δὲ "Acris ἀγχοῦ" ἐρυκόμενοι δὲ τοῦ ᾿Ασωποῦ 
οὕτω δὴ ἐπὶ τὴν κρήνην ἐφοίτων" ἀπὸ τοῦ πο- 
ταμοῦ yap σφι οὐκ ἐξῆν ὕδωρ φορέεσθαι ὑπό τε 
τῶν ἱππέων καὶ τοξευμάτων, 

50. Τούτου δὲ τοιούτου γινομένου of τῶν “EX~ 
λήρων στρατηγοί, Gre τοῦ τε ὕδατος στερηθείσης 
τῆς στρατιῆς καὶ ὑπὸ τῆς ἵππου ταρασσομένης, 
συνελέχθησαν περὶ αὐτῶν τε τούτων καὶ ἄλλων, 
ἐλθόντες παρὰ Παυσανίην ἐπὶ τὸ δεξιὸν κέρας. 
ἄλλα γὰρ τούτων τοιούτων ἐόντων μᾶλλον σφέας 
ἐλύπεε' οὔτε γὰρ σιτία εἶχον ἔτι, of τε σφέων 
ὁπέωνες ἀποπεμφθέντες ἐς Πελοπόννησον ὡς 
ἐπισιτιεύμενοι ἀπεκεκληίατο ὑπὸ τῆς ἵππου, οὐ 
δυνάμενοι ἀπικέσθαι ἐς τὸ στρατόπεδον. 

ὅϊ. Βουλευομένοισε δὲ τοῖσι στρατηγοῖσι ἔδοξε, 
ἦν ὑπερβάλωνται ἐκείνην τὴν ἡμέρην of ἸΤέρσαι 
συμβολὴν ποιεύμενοι, ἐς τὴν νῆσον ἱέναι. ἣ δὲ 
ἐστὶ ἀπὸ τοῦ ᾿Ασωποῦ καὶ τῆς κρήνης τῆς Tap- 
γαφίης, ἐπ᾿ ἡ ἐστρατοπεδεύοντο τότε, δέκα στα- 
δίους ἀπέχονσα, πρὸ τῆς Πλαταιέων πόλιος, 
νῆσος δὲ οὕτω ἂν εἴη ἐν ἠπείρῳ" σχιζόμενος 6 
ποταμὸς ἄνωθεν ἐκ τοῦ Κιθαιρῶνος ῥέει κάτω ἐς 
τὸ πεδίον, διέχων ἀπ᾽ ἀλλήλων τὰ ῥέεθρα ὅσον 
περ τρία στάδια, καὶ ἔπειτα συμμίσγει ἐς τὠυτό. 
οὔνομα δέ οἱ ᾿Ωερόη" θυγατέρα δὲ ταύτην Λέγουσι 
εἶναι ᾿Ασωποῦ οἱ ἐπιχώριοι. ἐς τοῦτον δὴ τὸν 

ὥρον ἐβονλεύσαντο μεταναστῆναι, ἵνα καὶ ὕδατι 
ἔχωσι χρᾶσθαι ἀφθόνῳ καὶ οἱ ἱππέες σφέας μὴ 


1 Several streams flow N. or N.W. from Cithaeron, and 
unite eventually to form the small river Oérot, Betweet 
two of these there is a long strip of land, which is perhaps 
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whereas the Asopus was near; but they would ever 
go to the spring, because they were Inrred from the 
Asopus, not being able to draw water from that 
river by reason of the horsemen and the arrows. 

60. In this turn of affairs, sceing that their army 
was cut off from water and disordered by the horse- 
men, the generals of the Greeks betook themselves 
to Pausanias on the right wing, and debated concern- 
ing this and other matters; for there were other 
canses that troubled them more than what 1 have 
told; they had no food left, and their followers 
whom they had sent into the Peloponnese to bring 
provision thence had been cut off by the horsemen, 
and could not make their way to the army. 

51. So they resolved in their council that if the 
Persians delayed through that day to give battle, 
they would go to the Island.!_ This is ten furlongs 
distant from the Asopus and the Gargaphian spring, 
whereby their army then lay, and in front of the town 
of Plataeae. It is like to an island on dry land, by 
reason that the river in its course down from Cithaeron 
into the plain is parted into two channels, and there 
is about three furlongs’ space between till presently 
the two channels unite again; and the name of that 
river is Oéroc, who (say the people of the country) 
Wag the daughter of Asopus. To that place then 
they planned to remove, that they might have water 
in plenty for their use, and not be harmed by the 


the νῆσος; but it is not now actually surrounded by water, 
48 Herodotus describes it. 


ἢ ‘or sume notice of controversy about the battlefield of 
ataeae, see the Introduction to this volume. 
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ewoiata ὥσπερ κατιθδὺ Corton μετακε ἐεαθαΐ + 
ἐδόκεις tore ἐπεὰν τῆς νυκτὸς ἢ δευτέρη φυλακὴ, 
ὡς dy μὴ ἱδοίατο οἱ ἱϊέρσαι ἐξορνωμένους καὶ 
σῴεας ἑπόμενοι ταράσσοιεν οἱ ἱππτύται. ἐἀπικομέ- 
rev δὲ ἐς τὸν χῶρον τοῦτον, τὸν δὴ ἡ ᾿Αλσωπὶς 
“Qepon περισχίζεται ῥέουσα ἐκ τοῦ Κιθαιρῶνος, 
ὑπὸ τὴν νύκτα ταύτην ἐδύκεε τοὺς ἡμίσεας ἅπτου 
στέλλειν τοῦ στρατοπέδου πρὸς τὸν Κιθαιρῶνα, 
ὡς ἀναλάβοιε» τοὺς ὀπέωνας τοὺς ἐπὶ τὰ σιτία 
οἰχομένους" ἧσαν γὰρ ἐν τῷ Κιθαιρῶνι ἀπολεν 
λαμμένοι. 

52, Ταῦτα βουλευσάμενοι κείνην μὲν τὴν» 
ἡμέρην. πᾶσαν προσκειμένης τῆς ἵππον εἶχον 
πόνον ἄτρυτον" ὡς δὲ ἢ τε ἡμέρη ἔληγε καὶ ot 
ἱππέες ἐπέπαυντο, νυκτὸς δὴ γινομένης καὶ ἐούσης 
τῆς ὥρης ἐς τὴν συνέκειτό σφι ἀπαλλάσσεσθαι, 
ἐνθαῦτα ἀερθέντες οἱ πολλοὶ ἀπαλλάσσοντο, ἐξ 
μὲν τὸν χῶρον ἐς τὸν συνέκειτο οὐκ ἐν νὐῳ ἔχοντες, 
of δὲ ὡς ἐκινήθησαν ἔφευγον ἄσμενοι τὴν ἵππον 
πρὺς τὴν Πλαταιέων πόλιν, φεύγοντες δὲ ἀπικνέον- 
rar ἐπὶ τὸ "Ἤραιον' τὸ δὲ πρὸ τῆς πόλιος ἐστὶ τῆς 
TlAaraséwy, εἴκοσι σταδίους ἀπὸ τῆς κρήνης τῆς 
Ταργαφίης ἀπέχον: ἀπικόμενοι δὲ ἔθεντο πρὸ τοῦ 
ἱροῦ τὰ ὅπλα. 

88, Kat of μὲν περὶ τὸ “Ἥραιον ἐστρατοπε- 
δεύοντο, Tavcavins δὲ ὁρῶν σφεας ἀπαλλασσο- 
μένους ἐκ τοῦ στρατοπέδου παρήγγελλε καὶ τοῖσι 
Λακεδαιμονίοισι ἀναλαβόντας τὰ ὅπλα ἱέναι κατὰ 
τοὺς ἄλλους τοὺς προϊόντας, νομίσας αὐτοὺς ἐς 
τὸν χῶρον ἰέναι ἐς τὸν συνεθήκαντο. ἐνθαῦτα οἱ 
μὲν ἄλλοι ἄρτιοι ἦσαν τῶν ταξιάρχων “τείθεσθαι 
Παυσανίῃ, ᾿Αμομφάρετος δὲ ὁ Τολιάδεω λοχη- 
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horsemen, as now when they were face to face; and 
they resolved to make their removal in the second 
watch of the night, lest the Persians should see 
them setting forth and the horsemen press after them 
and disorder their array, Further, they resolved 
that when they were come to that place, which is 
encircled by the divided channels of Asopus’ daughter 
Oéroé as she flows from Cithaeron, they would in 
that night send half of their army to Cithaeron, to 
fetch away their followers who were gone to get the 
provision; for these were cut off from them on 
Cithaeron, . 

52. Having formed this design, all that day they 
suffered unending hardship from the cavalry that 
continually beset them; but when the day ended 
and the horsemen ceased from troubling, then at 
that hour of the night whereat it was agreed that 
they should depart the most of them arose and took 
their departure, not with intent to go to the place 
whereon they had agreed ; instead of that, once they 
were afoot they got quit to their great content of the 
horsemen, and escaped to the town of Plataeae, and 
came in their flight to the temple of Here which is 
without that town, twenty furlongs distant from 
the Gargaphian spring; thither they came, and piled 
their arms before the temple. 

53. So they encamped about the temple of Here. 
But Pausanias, seeing their departure from the camp, 
Bave orders to the Lacedaemonians to take up their 
arms likewise and follow after the others that went 
before, supposing that these were making for the 
Place whither they had agreed to go. Thereupon, 
all the rest of the captains being ready to obey 

‘ausanias, Amompharetus son of Poliades, the Jeader 
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ἐς νείκεί τε συμπεσόντες ἀπίκατο καὶ ὁ κῆρυξ τῶν 
᾿Αθηναίων παρίστατό σφι ἀπιγμένος. νεικέων δὲ 
ὁ Δμομφάρετος λαμβάνει πέτρον ἀμφοτέρῃσι τῇσι 
χερσὶ καὶ τιθεὶς πρὸ ποδῶν τῶν Π aveaview ταύτῃ 
τῇ ψήφῳ ψυηφίξεσθαι ἔφη μὴ φεύγειν. τοὺς ξείνους, 
λέγων τοὺς βαρβάρους. ὃ δὲ μαινόμενον καὶ οὐ 
φρενήρεα. καλέων ἐκεῖνον, πρὸς τε τὸν ᾿Αθηναῖον 
κήρυκα ἐπειρωτῶντα τὰ ἐντεταλμένα λέγειν ὁ 
Παυσανίης ἐκέλευε τὰ παρεόντα σφε πρήγματα, 
ἐχρήιξέ τε τῶν ᾿Αθηναίων προσχωρῆσαΐ τε πρὸς 
ἑωυτοὺς καὶ ποιέειν περὶ τῆς ἀπόδου τώ περ ἄν 
καὶ σφεῖς. 

56. Καὶ ὃ μὲν ἀπαλλάσσετο ἐς τοὺς ᾿Αθηναίονς" 
τοὺς δὲ ἐπεὶ ἀνακρινομένους πρὸς ἑωντοὺς ἠὼς 
κατελάμβανε, ἐν τούτῳ τῷ χρόνῳ κατήμενος ὁ 
Τταυσανέης, οὐ δοκέω» τὸν ᾿Αμομφάρετον λείψε- 
σθαι τῶν ἄλλων Λακεδαιμονίων ἀποστειχόντων, τ' 
δὴ καὶ ἐγένετο, σημήνας ἀπῆγε διὰ τῶν κολωνῶν 
τοὺς λοιποὺς πάντας" εἵποντο δὲ καὶ Τεγεῆται. 
"Δ θηναῖοι δὲ ταχθέντες ἤισαν τὰ ἔμπαλιν ἢ ΔΛακε- 
δαιμόνιοι of μὲν γὰρ τῶν τε ὄχθων ἀντείχοντο 
καὶ τῆς ὑπωρέης τοῦ Κιθαιρῶνος φοβεόμενοι τὴν 
ἵππον, ᾿Αθηναῖοι δὲ κάτω τραφθέντες ἐς τὸ 
“πεδίον. 

57. ᾿Αμομφάρετος δὲ ἀρχὴν γε οὐδαμὰ δοκέων 
Ἰανυσανίην τολμήσειν σφέας ἀπολιπεῖν, περιεί- 
xeto αὐτοῦ μένοντας μὴ ἐκλιπεῖν τὴν τάξιν" προ- 
τερεόντων δὲ τῶν σὺν Τϊαυσανίῃ, καταδόξας αὐτοὺς 
ἰθέῃ τέχνῃ ἀπολείπειν αὐτόν, ἀναλαβόντα τὸν 
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wice prevail with him; and at the last, when the 
Athenian messenger caine among them, hot words 
began to pass; andain this wrangling Amompharetus 
took up a stone with both hands and cast it down 
before Pausanias’ feet, crying that it was his pebble 
wherewith he voted against flecing from the strangers 
(meaning thereby the foreigners). Pausanias called 
him a madman and distraught; then the Athenian 
messenger putting the question wherewith he was 
charged, he bade the man tell the Athenians of his 
present condition, and prayed them to join themselves 
tothe Lacedaemonians and do as they did in respect 
of departure. 

66. So the messenger went back to the Athenians. 
But when dawn found the dispute still continuing, 
Pausatias having all this time held his army halted, 
now gave the word and led all the rest away 
between the hillochs, the Tegeans following; for 
he supposed that Amompharetus would not stay 
behind when the rest of the Lacedaemonians left 
him; and indeed such was the event. The 
Athenians set themselves in array and marched, 
but not by the same way as the Lacedaemonians, 
who clung close to the broken ground and the 
lower slopes of Cithaeron, to escape from the Persian 
horse, but the Athenians marched down into the 
plain instead. 

57. Now Amompharetus at first supposed that 
Pausanias would never have the heart to leave him 
and his men, and he was instant that they should 
remain where they were and not quit their post; 
but when Pausanias’ men went forward on their 
way, he deemed that they had left him in good 
earnest, and so bidding his battalion take up its 
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λύχον Th ὅπλα ἦγε βάδην πρὸς τὸ ἄλλο στῖφος 
τὸ δὲ ἀπελθὸν ὅσον τε δέκα στάδια ἀνέμενε τὸν 
᾿Αμομφαρέτου λόχον, περὶ ποταμὸν Modcevra 
é ἢ 

ἱδρυμένον ᾿Αργιύπιόν τε χῶρον καλεόμενον, τῇ 
καὶ Δήμητρος "Exevowins ἱρὸν ἧσται, ἀνέμενε 
δὲ τοῦδε εἵνεκα, ἵνα ἣν μὴ ἀπολείπῃ τὸν χῶρον 
ἐν τῷ ἐτετάχατο ὁ ᾿Αμομφάρετός τε καὶ ὁ λόχος, 
ἀλλ᾽ αὐτοῦ μένωσι, βοηθέοι ὀπίσω παρ᾽ ἐκείνους. 
καὶ οἵ τε ἀμφὶ τὸν᾿Αμομφάρετον παρεγίνοντό σφι 
καὶ ἡ ἵππος ἡ τῶν βαρβάρων προσέκειτο πᾶσα. 
οἱ γὰρ ἱππόται ἐποίευν οἷον καὶ ἐώθεσαν ποιέειν 
αἰεΐ, ἰδόντες δὲ τὸν χῶρον κεινὸν ἐν τῷ ἐτετάχατο 
οἱ λληνες τῇσι προτέρῃσε ἡμέρῃσι, ἤλαυνον τοὺς 
ἵππους αἰεὶ τὸ πρόσω καὶ ἅμα καταλαβόντες 
προσεκέατό σφι. 

58. Μαρδόνιος δὲ ὡς ἐπύθετο τοὺς “Ἑλληνας 
ἀποιχομένους ὑπὸ νύκτα εἶδέ τε τὸν χῶρον ἔρημον, 
cadens τὸν Anpicaioy Θώρηκα καὶ τοὺς ἀδελ- 
φεοὺς αὐτοῦ Ἐρύπυλον καὶ Θρασυδήιον ἔλεγε 
90, παῖδες ᾿λλεύεω, tre τό λέξετε τάδε ὁρῶντες 
ἔρημα ; ὑμεῖς γὰρ οἱ πλησιόχωροι ἐλέγετε Λακε- 
δαιμονίους οὐ φεύγειν ἐκ μάχης, ἀλλὰ ἄνδρας εἶναι 
τὰ πολέμια πρώτους" τοὺς πρότερόν τε μετιστα- 
μένους ἐκ τῆς τάξιος εἴδετε, νῦν τε ὑπὸ τὴν παροι- 
ομένη» νύκτα καὶ οἱ πάντες ὁρῶμεν διαδράντας" 
δ δεξάν τε, ἐπεῖ σφεας ἔδεε πρὸς τοὺς ἀψευδέως 
ἀρίστους ἀνθρώπων μάχῃ διακριθῆναε, ὅτε οὐδένες 
ἄρα ἐόντες ἐν οὐδαμοῖσι ἐοῦσι" Ἑλλησε evaredet- 
κνύατο. καὶ ὑμῖν μὲν ἐσῦσι Περσέων ἀπείροισι 
πολλὴ ἔκ γε ἐμεῦ ἐγίνετο συγγνώμῃ, ἐπαινεόντων 
τούτους τοῖσί tt καὶ συνηδέατε' ᾿Αρταβάξου δὲ 
θῶμα καὶ μᾶλλον ἐποιεύμην τὸ καὶ καταρρωδῆσαε 
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arms he led it at a foot’s pace after the rest of the 
column; which having gone as far as ten furlongs 
away was waiting for Amompharetus, halting by 
the stream Molojs and the place called Argiopium, 
where is set a shrine of Eleusinian Demeter. The 
reason of their waiting was that, if Amompharetus 
and his battalion should not leave the place where 
it was posted but abide there still, they might return 
and succour him, No sooner had Amompharetus’ 
men come up than the foreigners’ cavalry attacked 
the army; for the horsemen did according as they 
had ever been wont, and when they saw no enemy 
on the ground where the Greek array had been on 
the days before this, they rode ever forward and 
attacked the Greeks as soon as they overtook them. 
58. When Mardonius learnt that the Greeks had 
departed under cover of night, and saw the ground 
deserted, he called to him Thorax of Larissa and 
his brothers Eurypylus and Thrasydeius, and said: 
“ What will you now say, sons of Aleuas! when you 
see this place deserted? for you, who are their 
neighbours, ever told me that Lacedaemonians fled 
from no battlefield and were surpassing masters of 
war; yet these same men you lately saw changing 
from their post, and now you and all of us see that 
they have fled away in the night that is past; no 
sooner must they measure themselves in battle with 
those that are in very truth the bravest on earth, 
than they plainly showed that they are men of no 
account, and all other Greeks likewise. Now you 
for your part were strangers to the Persians, and I 
could readily pardon you for praising these fellows, 
who were in some sort known to you; but I msr- 
Velled much more at Artsbarus, that he should be 
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so sore affrighted by the Lacedacmonians as to give 
usa craven’s advice to strike our camp, and march 
away to be beleaguered in Thebes ; of which advice 
the king shall yet Iearn from me. This shall be 
matter for speech elsewhere; but now, we must not 
suffer our enemics to do as they desire; they must 
be pursued till they be overtaken and pay the 
penalty for all the harm they have wrought the 
Persians.” 

59, With that, he led the Persians at speed across 
the Asopus in pursuit of the Greeks, supposing that 
they were in flight; it was the army of Lacedaemon 
and Tegeaalone that was his goal; for the Athenians 
marched another way over the broken ground, and 
were out of his sight. Seeing the Persians setting 
forth in pursuit of the Greeks, the rest of the foreign 
battalions straightway raised their standards and 
pursued likewise, each at the top of hus speed, no 
battalion having order in its ranks nor place assigned 
in the line. 

60. So they ran pell-mell and shouting, as though 
they would utterly make an end of the Greeks; but 
Pausanias, when the cavalry attacked him, sent a 
horseman to the Athenians, with this message: 
“Men of Athens, in this great issue which must 
give freedom or slavery to Hellas, we Lacedaemonians 
and you Athenians have been betrayed by the flight 
of our allies in the night that is past. Now there- 
fore Iam resolved what we must forthwith do; we 
Must protect each other by fighting as best we can. If 
the cavalry had attacked you first, 1t had been for us 
and the Tegeans with us, who are faithful to Hellas, 
to succour you; but now, seeing that the whole 
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pnxe, δίκαισε ἐστὲ ὑμεῖς πρὸς τὴν πιεξομένην 
μάλιστα τῶν μοιρέων ἀμυνέοντες ἰέναι. εἰ δ᾽ dpa 
αὐτοὺς ὑμέας καταλελάβηκε ἀδύνατόν τι βοηθέειν, 
ὑμεῖς δ' ἡμῖν τσὺς τοξότας ἀποπέμψαντες χάριν 
θέσθε. συνοίδαμεν δὲ ὑμῖν ὑπὸ τὸν παρεόντα 
τόνδε πόλεμον ἐοῦσι πολλὸν προθυμοτάτοισι, 
ὥστε καὶ ταῦτα ἐσακσύειν." 

61. Ταῦτα οἱ ᾿Αϑηναῖοι ὡς ἐπύθοντο, ὁρμέατο 
βοηθέειν καὶ τὰ μάλιστα ἐπαμύνειν" καί σφι ἤδη 
στείχουσι ἐπιτίθενται οἱ ἀντειταχθέντες “Ελλή- 
νων τῶν μετὰ βασιλέος γενομένων, ὥστε μηκέτι 
δύνασθαι βοηθῆσαι" τὸ γὰρ προσκείμενον σφέας 
ἐλύπεε, οὕτω δὴ μουνωθέντες Λακεδαιμόνιοι καὶ 
Teyefrat, ἐόντες σὺν ψιλοῖσε ἀριθμὸν οἱ μὲν 
πεντακισμύριοι Τεγεῆταε δὲ τρισχίλιοι (οὗτοι γὰρ 
οὐδαμὰ ἀπεσχίζοντο ἀπὸ Λακεδαιμονίων), ἐσφα- 
γμίξοντο ὡς συμβαλέοντες Μαρδονίῳ καὶ τῇ 
στρατιῇ τῇ παρεούσῃ. καὶ οὐ γάρ σφε ἐγίνετο τὰ 
σφάγια χρηστά, ἔπεττον δὲ αὐτῶν ἐν τούτῳ τῷ 

ὄνῳ πολλοὶ καὶ πολλῷ πλεῦνες ἐτρωματέξοντο" 
φράξαντες γὰρ τὰ γέρρα of Ἰϊέρσαι ἀπίεσαν τῶν 
τοξευμάτω» πολλὰ ἀφειδέως, οὕτω ὥστε πιεζο- 
μένων τῶν Στιαρτιητέων καὶ τῶν σφαγίων σὺ γενο- 
μένων ἀποβλέψαντα τὸν Παυσανίην πρὸς τὸ 
Ἥραιον τὸ Ἰϊλαταιέων ἐπικαλέσασθαι τὴν θεόν, 
χρηΐξοντα μηδαμῶς σφέας Ψψενσθῆναι τῆς 
ἐλατέδος. 

62. Ταῦτα δ᾽ ἔτε τούτου ἐπικαλεομένου προεξο᾽ 
αναστάντες πρότεροι οὗ Τεγεῆτα: ἐχώρεον ἐς τοὺς 
βαρβάρονς, καὶ τοῖσι, Λακεδαιμονίσισι αὐτίκα 
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brunt of their assav)t falls on us, it is right that son 
should come to the aid of that division which is 
hardest pressed, But if, as may be, aught has 
befallen you whereby it is impossible that you should 
aid us, yet do us the service of sending us your 
archers, Weareassured that you will hearken to us, 
as knowing that you have been by far more zealous 
than all others in this present war.” 

G1. When the Athenians heard that, they essayed 
to succour the Lacedaemonians and defend them 
with all their might; but when their march was 
already begun they were set upon by the Greeks 
posted over against them, who had joined them- 
selves to the king; wherefore they could now send 
no aid, being troubled by the foe that was closest. 
Thus it was that the Lacedaemonians and Tegeans 
stood alone; men-at-arms and light-armed together, 
there were of the Lacedaemonians fifty thousand 
and of the Tegeans, who had never been parted 
from the Lacedaemonians, three thousand; and 
they offered sacrifice, the better to join battle with 
Mardonius and the army that was with him. But 
as they could get no favourable omen from their 
sacrifices, and in the meanwhile many of them were 
slain and by far more wounded (for the Persians set 
up their shields for a fence, and shot showers of 
atrows innumerable), it was so, that, the Spartans 
being hard pressed and their sacrifices of no avail, 
Pausanias lifted up his eyes to the temple of Here 
at Plataeae and called on the goddess, praying that 
they might nowise be disappointed of their hope. 

62. While he yet prayed, the men of Tegea leapt 
out before the rest and charged the foreigners; and 
immediately after Pausanias’ prayer the sacrifices of 
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el win Mewes. ἐγ eves , 
μετὰ τὴν εὐχὴμ' τὴν Παυσανίεον ἐβίνετο θυομένοισι 
τὰ σφάγια χρηστά" ὡς ξὲ γρόνην κοτὲ ἐγένετο, 
ἐχώρτεον καὶ οὗτοι ἐπὶ τοὺς Πέρσας, καὶ οἱ Πέρσαι 
ἀντίσι τὰ τόξα μετέντες, ἐγίνετο δὲ πρῶτον περὶ 
τὰ χέρρα μάχη. ὡς ξὲ ταῦτα ἐπεπτώκεε, ἤδη 
ἐγίνετο ἢ ox saxXupy παρ αὐτὸ τὸ Δημήτριον 
καὶ χρόνον ἐπὶ πολλὸν, ἐς ὃ ἀπίκοντο ἐς ὡθισμὼν» 
τὰ yap δόρατα ἐπιλαμβανόμενοι κατέκλων οἱ 
βάρβαροι. λήματι μέν νυν καὶ ῥώμῃ οὐκ ἥσσονες 
ἧσαν οἱ Πέρσαι, ἄνοπλοι δὲ ἐόντες καὶ πρὸς 
ἀνεπιστήμονες ἦσαν καὶ οὐκ ὅμοιοι τοῖσι ἕναν- 
τίοισι σοφίην, προεξαΐίσσουτες δὲ κατ᾽ ἔνα καὶ 
δέκα, καὶ πλεῦνές τε καὶ ἑλάσσονες συστρεῴό- 
μενοι, ἐσέπιπτον ἐς τοὺς Σπαρτιήτας καὶ διε- 
φθείραντο. 

63. Τῇ δὲ ἐτύγχανε αὐτὸς ἐὼν Μαρδόνιος, ἀπ᾿ 
ἵππου τε μαχόμενος λευκοῦ ἔχων τε περὶ ἑωντὸν 
λογάδας Ἰἱερσέων τοὺς ἀρίστους χιλίους, ταύτῃ 
δὲ καὶ μάλιστα τοὺς ἐναντίους ἐπίεσαν. ὅσον μέν 
νυν χρόνον Μαρδόνιος περιῆν, οἱ δὲ ἀντεῖχον καὶ 
ἀμυνόμενοι κατέβαχλον πολλοὺς τῶν Λακεδαιίμο- 
view ὡς δὲ Μαρδόνιος ἀπέθανε καὶ τὸ περὶ ἐκεῖνον 
τέταγμενον ἐξὸν ἰσχυρότατον ἔπεσε, οὔτω δὴ καὶ 
οἱ ἄλλοι ἐτράποντο καὶ εἶξαν τοῖσε Λακεδαιμο- 
νίοισι. πλεῖστον γὰρ σφέας ἐδηλέετο ἡ ἐσθὴς 
ἔρημος ἐοῦσα ὅπλων" πρὸς γὰρ ὁπλίτας ἐόντες 
γυμνῆτες ἀγῶνα ἐποιεῦντο. 

84. ᾿Ενθαῦτα § τε δίκη τοῦ Λεωνίδεω κατὰ τὸ 
χρηστήριον τοῖσι Σπαρτιήτῃσι ἐς Δίαρδονίον 
ἐπετελέετο, καὶ νίκην ἀναιρέεται καλλίστην ἅπα- 
σέων τῶν ἡμεῖς ἴδμεν Παυσανίης ἁ Κλεομβρότου 
τοῦ ᾿Αναξανδρίδεω" τῶν δὲ κατύπερθέ οἱ προγὸ- 
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the Lacedacmonians grew to be favourable ; which 
being at last vouchsafed to them, they too charged 
the Persians, and the Persians net them, throwing 
away their bows. And first they fought for the 
fence of shields; and when that was down, there- 
after the battle waxed fierce and Jong about the 
temple of Demeter itself, till they grappled and 
thrust; for the foreigners laid hold of the spears 
and broke them short. Now the Persians were 
neither the less valorous nor the weaker; but they 
had no armour, and moreover they were unskilled 
and no match for their adversaries in craft; they 
would rash out singly and in tens or in groups great 
or small, hurling themselves on the Spartans and so 
perishing. 

63. Where Mardonius was himself, riding a white 
horse in the battle and surrounded by a thousand 
picked men who were the flower of the Persians, 
there they pressed their adversaries hardest. So 
long as Mardonius was alive the Persians stood their 
ground and defended themselves, overthrowing 
many Lacedaemonians; but when Mardonius was 
slain and his guards, who were the strongest part 
of the army, fallen likewise, then the rest too yielded 
and gave ground before the men of Lacedaemon. 
For what chiefly wrought them harm was that they 
wore no armour over their raiment, and fought as it 
were naked against men fully armed, 

64. On that day the Spartans gained from Mar- 
donius their full measure of vengeance for the 
slaying of Leonidas, according to the oracle, and 
the most glorious of victories ever known to men 
was won by Pausanias, the son of Cleombrotus, who 
was the son of Anaxandrides. (I have named the 
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vow τὴ obropara εἴρηται ἐς Λεωνίδην" ὠντοὶ dp 
ods τυγχάνουσι ἐόντες, ἀποθνήσκει δὲ Mapbo- 
γιὸς ὑπὸ Λειμνήστον ἀνδρὸς ἐν Srdpty λογίμου, 
ὃς χρόνῳ ὕστερον μετὰ τὰ Mydixd ἔχων ἄνδρας 
τριηκοσίους συνέβαλε ἐν Στενυκλήρῳ πολέμον 
ἐόντος Δίεσσηνίοισε πῶσι, καὶ αὐτὸς τε ἀπέθανε 
καὶ οἷ τριηκόσιοι. 

65. "Ev δὲ Ἰλαταιῇσι οἱ Πέρσαι ὡς ἐτράποντο 
ὑπὸ τῶ» Λακεδαιμονίων, ἔφευγον» οὐδένα κύσμον 
ἐς τὸ στρατύπεδον τὸ ἑωντῶν καὶ ἐς τὸ τεῖχος τὸ 
ξύλινον τὸ ἐπσιήσαντο ἐν μοίρῃ τῇ Θηβαΐδι, 
θῶμα δὲ μοι ὅκως παρὰ τῆς Δήμητρος τὸ ἄλσος 
μαχομένων οὐδὲ εἷς ἐφάνη τῶν Περσέων οὔτε 
ἐσελθὼν ἐς τὸ τέμενος οὔτε ἐναποθανών, περί τε 
τὸ ἱρὸν οἱ πλεῖστοι ἐν τῷ βεβήλῳ ἔπεσον, δοκέω 
δέ, εἴ τι περὶ τῶν θείων πρηγμάτων δοκέειν δεῖ, ἡ 
θεὰς αὐτή σῴεας οὐκ ἐδέκετο ἐμπιρήσαντας τὸ ἱρὸν 
τὸ ἐν ᾿Βλευσῖνι ἀνάκτορον. 

66. Αὕτη μέν νυν ἡ μάχη ἐπὶ τοσοῦτο ἐγένετο. 
*AprdBatos δὲ ὁ Φαρνάκεος αὐτίκα τε οὐκ 
ἠρέσκετο κατ᾽ ἀρχὰς λειπομένου Mapdoviov ἀπὸ 
βασιλέος, καὶ τότε πολλὰ ἀπαγορεύων οὐδὲν ἤνυε, 
συμβάλλειν οὐκ ἐῶν" ἐποίησέ τε αὐτὸς τοιάδε ὡς 
οὐκ ἀρεσκόμενος Toler πρήγμασι τοῖσι ἐκ Map- 
δονίου ποιευμένοισι. τῶν ἐστρατήγεε ὁ ᾿Αρτάβα- 
ἕος (εἶχε δὲ δύναμι» οὐκ ὀλίγην ἀλλὰ καὶ ἐς 
τέσσερας μυριάδας ἀνθρώπων περὶ ἑωυτόν), τού- 
τους, ὅκως ἡ συμβολὴ ἐγίνετο, εὖ ἐξεπιστεμενος 
τὰ ἔμελλε ἀποβήσεσθαι ἀπὸ τῆς μάχης, ἦγε 
κατηρτημένως, παραγγείλας κατὰ τὠυτὸ lévat 
πάντας τῇ ἂν αὐτὸς ἐξηγέηται, ὅκως ἂν αὐτὸν 
ὁρῶσι σπουδῆς ἔχοντα. ταῦτα παραγγείλας ὡς 
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rest of Pausanias’ ancestors in the lineage of 
Leonidas; for they are the same for both.) As for 
Mardonius, he was slain by Aeimnestus, a Spartan 
of note; who long after the Persian business did in 
time of war lead three hundred men to battle at 
Stenyclerus against the whole army of Messenia, 
and was there slain, he and his three hundred. 

65. But at Plataeae, the Persians being routed by 
the Lacedaemonians fled in disorder to their own 
camp and within the wooden walls that they had 
made in the lands of Thebes. And herein is a 
marvellous thing, that though the battle was hard 
by the grove of Demeter there was no sign that any 
Persian had been slain in the precinct, or entered 
into it; most of them fell near the temple in uncon- 
secrated ground ; and I judge—if it be not a sin to 
judge of the ways of heaven—that the goddess 
herself denied them entry, for that they had burnt 
her temple, the shrine at Eleusis. 

66. Thus far then went this battle. But Arta- 
bazus son of Pharnaces had from the very first 
misliked the king's leaving Mardonius, and now all 
his counselling not to join battle had been of no 
avail; and in his displeasure at what Mardonius was 
doing he himself did as I will show. He had with 
him a great army, even as many as forty thousand 
men; knowing well what would be the event of the 
battle, no sooner had the Greeks and Persians met 
than he Jed these with purpose fixed, bidding them 
follow him all together whither he should lead them, 
according to whatsoever they should see to be his 
intent; and with that command he made pretence 
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of leading them to battle. But as he came farther 
on his way he saw the Persians already ficcing; 
whereat he led his men no longer in the same 
array, but took to his heels and fled with all speed 
not to the wooden fort nor to the walled city of 
Thebes, but to Phocis, that so he might make his 
way with all despatch to the Hellespont. 

ΟἹ. So Artabazus and his army turned that way. 
All the rest of the Grecks that were on the king's 
side fought of set purpose ill; but not so the 
Boeotians; they fought for a long time against the 
Athenians. For those Thebans that took the Persian 
part showed no small zeal in the battle, and had 
no will to fight slachly, insomuch that three hundred 
of their first and best were there slain by the 
Athenians. But at Inst the Boeotians too yielded ; 
and they fled to Thebes, not by the way that the 
Persians had fled and all the multitude of the allies, 
a multitude that had fought no fight to the end nor 
achieved any feat of arms. 

68. This flight of theirs ere they had even closed, 
because they saw the Persians flee, proves to me 
that it was on the Persians that all the fortune of 
the foreigners hung. Thus they all fled, save only 
the cavalry, Boeotian and other; which did in so far 
advantage the fleeing mien as it kept ever between 
them and their enemies, and shielded its friends 
from the Greeks in their fight. 

69. So the Greeks followed in victory after Xerxes’ 
men, pursuing and slaying. In this rout that grew 
apace there came a message to the rest of the 
Greeks, who lay at the temple of Here and had 
kept away from the fight, that there had been a 
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ικῷεν οἱ μὲ τιαυσανίεω" οἱ δὲ ἀκούσαντες 
αὗτα οὐδένα κόσμον τα θέντες, i μὲν ἀμ! ὶ 
ζορινθίους ἐτράποντο διὰ τῆς ὃ wpé καὶ τῶν 
«ολωνῶν τὴν φέρου; αν ἄν! ἰθὺ τοῦ ἱροῦ τῆς 
Δήμητρος» © ὲ ἀμφὶ Μεγαρέας 7: χφλειασίους 
διὰ τοῦ π δίον τὴν χειοτάτη «δῶν. ὦ εἶτε 
δὲ ἀγχοῦ τῶν ποκεμίων ἐγίνοντο οἱ Mer’ ρέες κα 
Φλειάσιοι» ἀπιδόντες σ΄ ἕας οἱ τῶν Θηβαίων 
ἱππόται ἐ νγομένους οὐδένα κόσμον ἤκαυνον ἐπ 
αὐτοὺς τοὺ ἥππους, TO ἱππά »Ασωπόδωρος 
ὁ φιμάνδρου, ἐσπεσόντ' δὲ κατεστόρ αν αὐτῶν 
ἑξακοσίους, τοὺς δὲ ποὺς ατήρ' διώκοντες 
ἐς τὸν Kida ρῶνα , 
Οὗτοι μὲν δὴ ἐ οὐδενὶ λόγῳ ἀπώλοντο" 9! 
Τιέρσαι καὶ ὁ ἄλλος ὅμιλ ὦ, ἰφυγον εὃ 
ὃ ξύλινον τεῖχος» ἔφθησαν ἐπὶ τοὺ ὑργοῦδ 
ἀναβάντες yp ἡ τοὺς Aa ιμονίους sar wer Oat 
ἀναβάντες ἐφράξαντο ὡς ἠδυνέατο ἄριστα, 
τεῖχος" χθόντων δὲ τῶν Λακεδαιμονίαν 
2 ως 


axes 


οσε 
κατεστήκεέ σφι τειχομαχίη, ἐρρωμενεστερη, 
τ πῆσαν οἱ ᾿Αθηναῖοι, οὐ ἡμύνοντ at 


ἐν γα 

πολλῷ πλέον εἶχον τῶν axe αιμονΐων κ᾿ τε οὐ 
ἐπισταμέ ὧν τειχομᾶ, few ὡς ἐ σφι »Αθηναῖοι 
προσῆνθο Ἃ δὴ ἰσχὺυ! ἡ ἐγίνετο χομαχιῖ 
καὶ χρόν" ἐπὶ ποχλόν. πέχλος δὲ ἀρετῇ ἡ 
χιπαρίῃ ἐπέβησαν *AOnvatot τοῦ TEXE αὶ 
ἤριπον = δὴ ἐσεχέοντο οἱ "EAANVES: τοι δὲ 
ἐσῆλι “Ὑεγεῆται ἐς σὸ τεῖχος» ὶ τὴ σκηνὴν 
τὴν δίαρδονίον οὗτοι ἦσαν οἱ διαρπάσαντ ς, τά τέ 
ἄλλα € ὑτῆς καὶ τὴν ἌἼτνην τῶν © ἐοῦσαν 
ance πᾶσαν αἱ θέ ἀξίην. τὴ ἐν νυν 
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τὴς and (hat Dauranias men were sictoriouss 
which when ther heard thes ect forth in no ordered 
attay, they that were with the Connthans keeping 
ta the epare of the mountam and the hill country, 
hy the mad that led upward straight ta the temple 
of Demeter and thes that «ete with the Meganans 
and Phliatiane folaxing the levelest way over the 
plain. Hut when the Meganans and Phhiasians 
were come near to the enemy, the Thebin horsemen 
(whore captain was Acopodarms con of Trmander) 
expied them approrching in haste and disorder, and 
rode at them ; by which onfall they laid six hundred 
of them low, and punucd and swept the rest to 

Cithacron. 
τὸ. Sa these perished, none regarding Uiem, But 
when the Persians and the rest of the multitude had 
fled within the wooden wall, they made a shift to 
get them up on the towers before the coming of the 
Lacedacmonians, which done they strengthened the 
wall as best they could; and when the Athenians 
were now arrived there began a stiff battle for the 
wall, For as long as the Athenians were not there, 
the foreigners defended themselves, and had greatly 
the advantage of the Lacedaemonians, they having 
no shill in the assault of walls; but when the 
Athenians came up, the fight for the wall waxed 
hot and continued long. But at the Jast the 
Athenians did by valour and steadfast endeavour 
scale the wall and breach it, by which breach the 
Greeks poured in; the first to enter were the 
Tegeans, and it was they who plundered the tent 
of Mardonius, taking from it beside all else the 
manger of his horses, that was all of bronze and a 
thing worth the beholding. The Tegeans dedicated 
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φάτνην ταύτην τὴν Mapboriov ἀνέθεσαν ἐς τὸν 

Bi ar sig N ees er pica Α Ὁ Rhy 
νηὸν τῆς ᾿Αλέης ᾿Αθηναίης 'Γεγεῆται, τὰ δὲ ἄλλα 
ἐς τώυτο, ὅσα περ ἔλαβον, ἐσήνεικαν τοῖσι 
“Βλλησι, οἱ δὲ βάρβαροι οὐδὲν ere στῖφος 
ἐποιήσαντο στεσόντος τοῦ τεΐχεος, οὐδέ τις αὐτῶν 
ἀλκῆς ἐμέμνητο, ἀλύκταζόν τε οἷα ἐν ὀλίγῳ χώρῳ 
πεφοβημένοι τε καὶ πολλαὶ μυριάδες κατείλη- 
μέναε ἀνθρώπων: παρῆν τε τοῖσι "Βλλησι 
φονεύειν οὕτω ὥστε τριήκοντα μυριάδων στρατοῦ, 
καταδεουσέων τεσσέρων τὰς ἔχων ᾿Λρτάβαξος 
ἔφευγε, τῶν λοιπέων μηδὲ τρεῖς χιλιάδας περι" 
γενέσθαι. Λακεδαιμονίων δὲ τῶν ἐκ Σπάρτης 
ἀπέθανον οἱ πάντες ἐν τῇ συμβοχῇ εἷς καὶ 
ἐνενήκοντα, Τεγεητέων δὲ ἑκκαίδεκα, ᾿Αθηναίων 
δὲ δύο καὶ πεντήκοντα. δεν 

τι, ᾿Ηρίστευσςε δὲ τῶν βαρβάρων webds μὲν ὃ 
Περσέων, ἵππος δὲ ἡ Σακέων, ἀνὴρ δὲ λέγεται 
Μαρδόνιος: Ελλήνων δέ, ἀγαθῶν ψενομένων καὶ 
Τεγεητέων καὶ ᾿Αθηναίων, ὑπερεβάλοντο ἀρετῇ 
“Λακεδαιμόνιοι. ἄλλῳ μὲν οὐδενὶ ἔχω ἀποση- 
μήνασθαι (ἄπαντες yap οὗτοι τοὺς κατ᾽ ἑωυτοὺς 
ἐνίκων), ὅτι δὲ κατὰ τὸ ἰσχυρότερον προσ- 
ηνείχϑησαν καὶ τούτων ἐκράτησαν. καὶ ἄριστος 
ἐγένετο μακρῷ ᾿Αριστόδημος κατὰ γνώμας τὴς 
ἡμετέρας, ὃς ἐκ Θερμοπυλέων μοῦνος τῶν pt 
κοσίων σωθεὶς εἶχε ὄνειδος καὶ ἀτιμίην. pera δὲ 
τοῦτον ἠρίστευσαν Ἰϊοσειδώνιός τε καὶ Φιλοκύων 
καὶ ᾿Αμομφάρετος ὁ Σπαρτιήτης. καίτοι yevo 
μένης λέσχης ὃς γένοιτο αὐτῶν ἄριστος, ἔγνωσαν 
ΩΣ τος, αὐ τς ILE A Sea 


Ὁ These firures must refer to the ὀπλῖσαν alone, Jeaving out 
of accannt the Laconian περίοικοι and the rest of the light- 
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this manger of Mardonius in the temple of Athene 
Alea; all else that they took they brought into the 
common stock, as did the rest of the Greeks. As 
for the foreigners, they drew no more to a_head 
once the wall was down, but they were crazed with 
panic fear, as men hunted down in a narrow space 
where many myriads were herded together; and 
such a slaughter were the Greeks able to make, that 
of two hundred and sixty thousand, that remained 
after Artabazus had fled with his forty thousand, 
searce three thousand were left alive. Of the 
Lacedaemonians from Sparta there were slain in 
the battle nimety-one in all; of the Tegeans, 
seventeen ; and of the Athenians, fifty-two. 

71. Among the foreigners they that fought best 
were the Persian foot and the horse of the Sacae, 
and of men, it is said, the bravest was Mardonius; 
among the Greeks, the Tegeans and Athenians bore 
themselves gallantly, but the Lacedaemonians ex- 
celled all in valour. Of this my only clear proof 
is (for all these vanquished the foes opposed to 
them) that the Lacedaemonians met the strongest 
part of the army, and overcame it, According to 
my judgment, he that bore himself by far the best 
was Aristodemus, who had been reviled and dis- 
honoured for being the only man of the three 
hundred that came alive from Thermopylae ;? and 
the neat after him in valour were Posidonius and 
Philocyon and Amompharetus. Nevertheless when 
there was talk, and question who had borne himself 


armed troops, Plutarch says that 60,300 Greeks fell at 
Plataea, 


* Cp, vii. 231, 
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οἱ παραγενόμενοι Σπαρτιητέων ᾿Αριατόδημον μὲν 
βουλόμενον φανερῶς ἀποθανεῖν ἐ ἐκ τῆς παρεούσης 
οἱ αἰτίης, λυσσῶντά τε καὶ ἐκλείποντα τὴν τάξιν 
ἔργα ἀποδέξασθαι μεγάλα, Ἰϊοσειδώνιον δὲ οὐ 
βουλόμενον ἀποθνήσκειν ἄνδρα γενέσθαι ἀγαθόν 
τοσούτῳ τοῦτο» εἶναι ἀμείνω, ἀλλὰ ταῦτα μὲν 
καὶ φθόνῳ ἂν εἴποιεν" οὗτοι δὲ τοὺς κατέλεξα 
πάντες, πλὴν ᾿Αριστοδήμου, τῶν ἀποθανόντων ἐν 
ταύτῃ τῇ μάχῃ τίμιοι ἐγένοντο" ᾿Δριστόδημος, δὲ 
βουλόμενος ἀποθανεῖν διὰ τὴν προειρημένην αἰτίην 
οὐκ ἐτιμήθη. 

12. Οὗτοι μὲν τῶν ἐν Πλαταιῇσι ὀνομαστότατοι 
ἐγένοντο. Καλλικράτης γὰρ ἔξω τῆς μάχης 
ἀπέθανε, ἐλθὼν ἀνὴρ κάλλιστος ἐς τὸ στρατόπεδον 
τῶν τότε "Ἑλλήνων, οὐ μοῦνον αὐτῶν Aaxebat- 
μονίων ἀλλὰ καὶ τῶν ἄλλων Ἑλλήνων" ὅς, 
ἐπειδὴ ἐσφαγιάξετο Ἡαυσανίης, κατήμενος ἐν τῇ 
τάξι ἐτρωματίσθη ποξεύματι τὰ πλευρά. καὶ δὴ 
οἱ μὲν ἐμάχοντο, ὃ δ᾽ ἐξενηνευγμένος ἐδυσθανάτεέ 
τε καὶ ἔλεγε πρὸς ᾿Αρίμνηστον ἄνδρα ΤΙλαταιέα 
οὐ μέλειν οἱ ὅτε πρὸ τῆς “Ελλάδος ἀποθνήσκει, 
ἀλλ᾽ ὅτι οὐκ ἐχρήσατο τῇ χειρὶ καὶ ὅτι οὐδέν ἐστί 
οἱ ἀποδεδεγμένον ἔργον ἑωυτοῦ ἄξιον προθυμεν- 
μένου ἀποδέξασθαι. 

18. ᾿Αθηναίων δὲ λέγεται εὐδοκιμῆσαι ΣΞωφάνης 
ὁ Ἐὐτυχίδεω, ἐ ἐκ δήμου Δεκελεῆθεν, Δεκελέων δὲ 
τῶν κοτὲ ἐργασαμένων ἔργον χρήσιμον ἐς τὸν 
πάντα χρόνον, ὡς αὐτοὶ ᾿Αθηναῖοι λέγουσι. 5 
γὰρ δὴ τὸ πάλαι κατὰ Ελένης κομεδὴν Ὑυνδαρίδαι 
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most bravely, those Spartans that were there judged 
that Aristodemus had achieved great feats because 
hy reason of the reproach under which he Jay he 
plainly wished to dic, and so pressed forward in 
frenzy from his post, whereas Posidonius had borne 
himself well with no desire to dic, and must in so 
far be held the better man. This they may have 
said of mere jealousy; but all the aforesaid who 
were slain in that fight received honour, save only 
Aristodemus; he, because he desired death by 
reason of the reproach afore-mentioned, reccived 
None, 

72. These won the most renown of all that fought 
at Platacae. Callicrates is not among them ; for he 
died away from the battle, he that, when he came 
to the army, was the goodliest Lacedaemonian, aye, 
or Greek, in the Hellas of that day. He, when 
Pausanias was offering sacrifice, was wounded in 
the side by an arrow where he sat in his place; 
and while his comrades were fighting, he was carried 
out of the battle and died a lingering death, saying 
to Arimnestus, a Plataean, that it was no grief to 
him to die for Hellas’ sake ; his sorrow was rather 
that he had struck no blow and achieved no deed 
worthy of his merit, for all his eager desire so to do, 

73. Of the Athenians, Sophanes son of Euty- 
chides is said to have won renown, a man of the 
township of Decelea; that Decelea whose people 
once did a deed that was for all time serviceable, 
as the Athenians themselves say. For of old when 
the sons of Tyndarus strove to win Helen? back and 


οὖ According to legend, the Dioscuri came to recover their 
sister Helen, who had been carried off to Aphidnae in Attica 

by Theseus and Pirithous. 
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ἐσέβαλον és γῆν τὴν ᾿Αττικὴν σὺν στρατοῦ 
πλήθεϊ καὶ ἀνίστασαν τοὺς δήμους, οὐκ εἰδότες 
tea ὑπεξέκευτο ἧ ᾿Βλένη, τότε λέγουσι τοὺς 
Δεκελέας, of δὲ αὐτὸν Δέκελον ἀχθόμενόν τε τῇ 
Θησέος ὕβρι καὶ δειμαίνοντα περὶ πάσῃ τῇ 
᾿Αθηναίων χώρῃ, πἐξηγησάμενόν σῴε τὸ πᾶν 
πρῆγμα κατηγήσασθαι ἐπὶ τὰς ᾿Αφίδνας, τὰς δὴ 
Ῥιτακὸς ἐὼν αὐτόχθων καταπροδιδοῖ" Τυνδαρίδῃσι. 
τοῖσε δὲ Δεκελεῦσε ἐν Σπάρτῃ ἀπὸ τούτου τοῦ 
ἔργου. ἀτελείη τε καὶ προεδρίη διατελέει ἐς τόδε 
αἰεὶ ἔτι ἐοῦσα, οὕτω ὥστε καὶ ἐς τὸν πόλεμον 
τὸν ὕστερον πολλοῖσε ἔτεσι τούτων γενόμενον 
᾿Αθηναίοισί τε καὶ Πελοποννησίοισι, σινομένων 
τὴν ἄλλην ᾿Αττικὴν Λακεδαιμονίων, Δεκελέης 
ἀπέχεσθαι. 

14. Τούτου τοῦ δήμου ἐὼν ὁ Σωφάνης καὶ 
ἀριστεύσας τότς ᾿Αθηναίων διξοὺς λόγσυς λεγο" 
μένους ἔχει, τὸν μὲν ὡς ἐκ τοῦ ξωστῆρος τοῦ 
θώρηκος ἐφόρεε χαλκέῃ ἁλύσι δεδεμένην ἄγκυραν 
σεδηρέην, τὴν ὅκως πελάσειε ἀπικνεόμενος τοῖσι 

πολεμίοισε βαλλέσκετο, i ἵνα δή μιν of πολέμιοι 
ἐκπίπτοντες ἐκ τῆς τάξιος μετακινῆσαι μὴ 
ναΐατο' γινομένης δὲ φυγῆς τῶν ἐναντίων Sheers 
τὴν ἄγκυραν ἀναλαβόντα οὕτω διώκειν. οὗτος 
μὲν οὕτω λέγεται, ὁ δ' ἕτερος τῶν λόγων τῷ 
πρότερον λεχθέντι ἀμφισβατέων λέγεται, ὡς ἐπὶ 
ἀσπίδος αἰςὶ περιθεούσης καὶ οὐδαμὰ ἀτρεμιζούσης 
ἐφέοεε ἄγκυραν, καὶ οὐκ ἐκ τοῦ θώρηκος δεδεμένην 
σιδηρέην, 
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broke with a great host into Attica, and were 
turning the townships upside down because they 
knew not where Helen had been hidden, then (it is 
said) the Deceleans (and, as some say, Decelus him- 
self, because he was angered by the pride of Theseus 
and feared for the whole land of Attica) revealed the 
whole matter to the sons of Tyndarus, and guided 
them to Aphidnae, which Titacus, one of the 
country’s oldest stock, betrayed to the Tyndaridae. 
For that deed the Deceleans have ever had and still 
have at Sparta freedom from all dues and chief 
places at feasts, insomuch that even as late as in 
the war that was waged many years after this time 
between the Athenians and Peloponnesians, the 
Lacedaemonans laid no hand on Decelea when they 
harried the rest of Attica.t 

74, Of that township was Sophanes, who now was 
the best Athenian fighter in the battle; concerning 
which, two tales are told. By the first, he bore an 
anchor of iron made fast to the girdle of his cuirass 
with a chain of bronze; which anchor he would 
ever cast whenever he drew nigh to his enemies in 
onset, that so the enemies as they left their ranks 
might not avail to move him from his place; and 
when they were put to flight, it was his plan that he 
would weigh his anchor and so pursue them. So 
runs this tale; but the second that is told is at 
variance with the first, and relates that he bore no 
anchor of iron made fast to his cuirass, but that his 
shield, which he ever whirled round and never hept 
still, had on it an anchor for device. 

* Rut in the later part of the Pelopennctian war the 

aced iemonians established themselves at Decclea and held 
it as menace to Athens (413 νι .). 
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78. “Bors δὲ καὶ ἕτερον Σωφινεϊ χαμπρὸν ἔργον 
ἐξεργασμένον, ὅτι περικατημένων ᾿Αθηναίων 
Αἴγιναν Εὐρυβάτην τὸν ᾿Αργεῖον ἄνδρα πεντάεθλον 
ἐς προκλήσιος ἐφόνευσε. αὐτὸν δὲ Σωφάνεα 
χρόνῳ ὕστερον τούτων κατέλαβε ἄνδρα γενόμενον 
ἀγαθόν, ᾿Αθηναίων στρατηγέοντα ἅμα Λεάγρῳ 
τῷ Γλαύκωνος, ἀποθανεῖν ὑπὸ ᾿Ηδωνῶν ἐν Δότῳ 
περὶ τῶν μετάλλων τῶν χρυσέων μαχόμενον. : 

10, Ὡς δὲ τοῖσι “Ἑλλησι ἐν Πλαταιῇσι κατέ. 
στρωντο οἱ βάρβαροι, ἐνΘθαῦτά σφι ἐπῆλθε yen 
αὐτόμολος: ἢ ἐπειδὴ ἔμαθε ἀπολωλότας τοὺς 
Πέρσας καὶ νικῶντας τοὺς "ἴλληνας, ἐοῦσα 
παλλακὴ Φαρανδάτεος τοῦ Τεάσπιος ἀνδρὸς 
Πέρσεω, κοσμησαμένη χρυσῷ ποχλῷ καὶ αὐτὴ 
καὶ ἀμφίπολοι καὶ ἐσθῆτι τῇ καλλίστῃ τῶν 
παρεουσέων, καταβᾶσα ἐκ τῆς ἁρμαμάξης ἐχώρεε 
ἐς τοὺς “Λακεδαιμονίους ἔτι ἐν τῇσι φονῇσι ἐόντας, 
ὁρῶσα δὲ πάντα ἐκεῖνα διέποντα Ταυσανἴην, 
πρότερόν τε τὸ οὔνομα ἐξεπισταμένη καὶ τὴν 
πάτρην ὥστε πολλάκις ἀκούσασα, ἔγνω τε τὸν 
Haveaviny καὶ λαβομένη τῶν γουνάτων ἔλεγε 
τάδε, “᾽Ὦ βασιλεῦ Σπάρτης, ῥῦσαί με τὴν ἱκέτιν 
αἰχμαλώτου δουλοσύνης, σὺ γὰρ καὶ ἐς τόδε 
ὥνησας, τούσδε ἀπολέσας τοὺς οὔτε δαιμόνων 
οὔτε θεῶν ὅπιν ἔχοντας. εἰμὶ δὲ γένος μὲν Κῴη, 
θυγάτηρ δὲ ᾿Ἡγητορίδεω τοῦ ᾿Ανταγόρεω" βίῃ δέ 
μὲ λαβὼν ἐν Kai εἶχε ὃ ἸΠέρσης." ὃ δὲ ἀμείβετα: 
τοῖσιδε. ““Τύναι, θάρσεε καὶ ὡς ἱκέτις καὶ εἰ δὴ 
aS τούτῳ τυγχάνεις ἀληθέα λέγουσα καὶ εἷς 
54 


POOR IN σε 34 
τῷ Aredher ferme fest ef atme Sophanes 
achieved: whesy the Mterisra ween beleasuering 
Aegina, he ollenged sod ces Rarrhates the 
Atgive, a ἀπο an The base Canteste Mat long 
after Wis Spianeswha ted tome himeelf thus 
gallantly, came τὰ hit death. being genetal of the 
Athenian wath Lesgnis, eon of Glaseon, he wat 
slain at Dotus Ὁ te the Pilesans in a battle for the 
pold mince, . 
τὸ, Tinmediately after the Greeks had laid low 
the furcigners at Platacac, there came to them a 
woman, dererting frem Une enemy, who was the 
concubine of Pharandates, a Persan, ton of Teaspis. 
She, leaming that the Peruant were destroyed and 
the Grecha victonous, decked herself (at did also 
Her attendants) with many gold armaments and the 
fairest raiment that she had, and so hghting from 
her carriage came to the Lacedsemonians while they 
Were yet at the slaughtering; and sceing Pausanias 
ordering all that business, whose name and country 
she knew from her often hearing of it, she knew 
that it was he, and thus besought him, clasping his 
knees: “Save me, your supphant, O king of Sparta! 
from captive slavery; for you have done me good 
service till this hour, by making an end of yonder 
men, that regard not aught that is divine in heaven 
or earth. Coan am I by birth, daughter to Hege- 
torides, son of Antagoras; in Cos the Persian laid 
violent hands on me and held me prisoner.” “ Be of 
~ good cheer, lady," Pausanias answered, “ for that 
You are my suppliant, and fer your tale withal, if 
‘In the attempt to establish an Athenian settlement at 


Amphipolis in 465 (Thucyd. i, 100, ¥. 102). Datus was on the 
Thracian seaboard opposite ‘Thasus, 
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δὲ ἀπέπεμψε ἐς Δίγιναν, εἶ τὴν αὐτὴ ἢ 
ἀπικέσθαι. ᾿ 
11. Μετὰ δὲ τὴν ἄπιξιν τῆς χυναικον ὑτ 
μετὰ ταῦτα ἀπίκοντο Mave ἐπ᾿ 
σμένοισι" μαθόντες δὲ ὅτι ὕστεροι ἥκουό 
συμβολῆς, συμφορὴν ἐποιεῦντο μεγάλην» ag "τε 
ἔφασαν εἶναι apeas ξημιῶσαι. C 
τοὺς Μήδους τοὺς μετὰ ‘ApTaRG Ὁ 
τούτους ἐδίωκον μέχρι Θεσσαλίης" 
δὲ οὐκ ἔων φεῦ οντας διώκειν. 
σαντες ἐς τὴν ἑωυτῶν τοὺς ἡγεμόνας 7 ς στρῦς 
ἐδίωξαν ἐκ τῆς γῆς. μετὰ ον 
Ἠλεῖοι, καὶ ὡσαύτως οἱ 


θόντες δὲ καὶ οὗτοι τοὺς ἡγεμόνας ἐδίωξαν. 
κατὰ Mavrivéas μὲν καὶ ᾿Ἠλείους τοσαῦτα. 
18. Ev δὲ Τιλαταιῇσι ἐν τῷ στρατοπεὺξ τὸ 
Αἰγινητέων ἣν λάμπων Tludew, Αἰγινητεῶ rf 
τὰ πρῶτα" ὃς ἀνοσιώτατον ἔχων OYE fs 
Tavoaviny: ἀπικόμενος δὲ σπουδῇ ἔλεγε TO 
«OQ, παῖ τιαεομβρότου, ἔργον ἔργασται 9 
ὑπερφυὲς μέγαθός τε καὶ κάλλος, © ί 
παρέδωκε ῥυσάμενον τὴν «αλάδα é 
θέσθαι μέγιστον ᾿λλήνων τῶν ἡμεῖς ἴδμεν., 
δὲ καὶ τὰ λοιπὰ τὰ ἐπὶ τούτοισι ποίησ 


, Yon 2 ἢ 
λόγος τε σέ ἔχῃ ἔτε μὲ ὦν καί τις € 


i ΄ s - ͵ 


ἀτάσθαλα “ποιέων ἐξ ποὺς “Ῥλληναᾶξ. “Λεωνύϑε 
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you be venly danghicr to Hegetorides of Cor, for he 
is my οἷσι αὶ frend, of all that dwell in thoze 
lands” ‘Thus easing, he gave her for the nance in 
chirge to there of the ephor: who were present, and 
thereafter rent her toa Aegina whither she herself 
dcsired ta po 

77. Tininediately ater the coming of this woman, 

came the men of Mantines, when all was over; who, 
learning that they were come too late for the battle, 
were greatly distressed, and ssid that they deserved 
to punish themselves therefor, Hearing that the 
Medes with Artabazus were feeing, they would have 
pursued after them as faras Thessaly ; but the Lace- 
dacmonians would not suffer them to pursue flecing 
men; and returning to their own land the Man. 
tineans banished the leaders of their army from the 
country. After the Mantincans came the men of Elis, 
who also went away sorrow ful in like manner as the 
Mantincans, and ‘after their departure banished 
their leaders hkewise. Such were the doings of the 
Mantineans and Eleans. 

78. Now there was at Plataeae in the army of the 
Aeginetans one Lampon, son of Pytheas, a leading 
man of Aegina; he sought Pausanias with most un- 
righteous counsel, and having made haste to come 
said to him: “ Son of Cleombrotus, you have done a 
deed of surpassing greatness and glory ; by heaven’s 
favour you have saved Hellas, and thereby won 
greater renown than any Greek known to men. But 
now you must finish what remains to do, that your 
fame may be yet the greater, and that no foreigner 
may hereafter make bold unprovoked to wreak his 
mad and wicked will on the Greeks. When Leonidas 
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πρῶτα μὲν ὑπὸ πάντων Σπαρτιητέων, αὗτις Of 

καὶ πρὸς τῶν ἄκλων “Ἑλλήνων" Μαρδόνιον γὰρ 

ἀνασκολοπίσας πετιμωρήσεαι ἐς π' 

Δεωνίδην." as, 

79.°O μὲν δοκέων χαρίζεσθαι ἔχεγε τάδε, ὃ δ 

ἀνταμείβετο τοῖσιδε. “Ὁ ξεῖνε Αἰγινῆτα, 7 ev 
σι! 


καὶ τὴν πάτρην καὶ τὸ ἔργον, ἐξ, καῖ 
αλες παραινέων νεκρῷ λυμαίνεσθαι, me 


"ErAnoe καὶ ἐκείνοισι OF ἐπιφθονέο, εν. 
. , 
δ᾽ ὧν τούτου εἵνεκα μὴτε Αἰγινήτῃσι ὦ opt HITE 


ημὶ μεγάλως τετιμωρῆσθαι, ψυχῇσί τε τῇσι 
τῶνδε ἀναριθμήτοισε τετίμηται αὐτός τέ K 
ἄλλοι οἱ ἐν Θερμοπύλῃσι τελευτήσαντες 
ἱέντοι ἔτε EXOP λόγον ποιόνδε μῆτε apoos™ 
ἔμοιγε HITE συμβονλεύσῃ, χάριν τέ σ 


0 * ty ταῦτα ἀκούσας ἀπαλλάσσετο! 

Παυσανίης δὲ κήρνγμα ποιησάμενος μηδένα 
i ; > 

εἴλωτας τὰ χρήματα. οἱ δὲ ἀνὰ τὸ στρατυτς 

σκιξνάμενοι εὕρισκον σκηνὰς κατεσκενασμένοὶ 

χρυσῷ καὶ ἀργύρῳ» κλίνας τέ ἐπιχρύσουξ κ 
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vas slain at Thermopylae, Mardonius and Xerxes 
ut off his head and set it on apole; make them a 
ike return, and you will win praise from all Spartans, 
nd the rest of Hellas besides; for if you impale 
Mardonius you will be avenged for your father's 
other Leonidas.” 

79. So said Lampon, thinking to please. But 
-ausanias answered him thus: Sir Aeginetan, 1 
hank you for your goodwill and forethought ; but 
ou have missed the mark of right judgment; for 
rst you exalt me on high and my fatherland and 
ny deeds withal, yet next you cast ine down to 
nere nothingness when you counsel me to insult the 
lead, and say that I shall win more praise if I sodo; 
ut that were an act more proper for foreigners than 
or Greeks, and one that we deem matter of blame 
ven in foreigners. Nay, for myself, I would fain in 
his business find no favour either with the people of 
Aegina or whoso else is pleased by such acts; it is 
enough for me if I please the Spartans by righteous 
Jeed and righteous speech. As for Leonidas, whom 
you would have me avenge, I hold that he has had 
full measure of vengeance; the uncounted souls of 
these that you see have done honour to him and the 
rest of those who died at Thermopylae. But to you 
this is my warning, that you come not again to me 
with words like these nor give me such counsel ; 
and be thankful now that you go unpunished.” 

80. With that answer Lampon departed. Then 

Ausanias made a proclamation, that no man should 
touch the spoil, and bade the helots gather all the 
Stull together, They, scattering all about the camp, 
found there tents adorned with gold and silver, and 
couches gilded and silver-plated, and golden bowls 
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εὕρισκον, ἐν τοῖσι λέβητες, 
χρύσεοί πε καὶ ἀργύρεοι" at 
νεκρῶν ἐσκύλευον ψέλιά τε καὶ στρεπτοὺς © 
τοὺς ἀκινάκας ἐόντας χρυσέους, ἐπε ; 
ποικίλης λόγος ἐγίνετο οὐδείς. ἐ 
by κλέπτοντες ἐπώλεον πρὸς τοῦ 
εἵλωτες» ποχλὰ δὲ καὶ ἀπεδείκνυσαι"» ὅσα 
οὐκ οἷά τε ἣν κρύψαι; 7 
μεγάλοι πλοῦτοι ἀρχὴν ἐνθεῦτεν ἐγένοντο, Οἱ, 
ρυσὸν ἅτε ἐόντα χαλκὸν δῆθεν παρὰ τῶν εἷλώτι 
ὠνέοντο-. , 
81. Ξυμφορήσαντες δὲ τὰ χρήματα καὶ δὲ arn 
ἐξελόντες τῷ ἐν Δελφοῖσι θεῷ, OT Τ 
᾿ φ τοῦ 


x, Ὀλυμπίῃ θεῷ ἐξέχόντες, ἀπ Ἦν pa 
Aap’ 
drcov Δία ἀνέθηκαν, καὶ τῷ ε pep Με" 
Yo ve. αὶ , , ΤΙ δ ἐξ γεν 
ἀπ᾽ ἧς ἑπτάπηχυς χάλκεος οσειδέων €O°}, | Bov 
ταῦτα ἐξέλοντες τὰ λοιπὰ διαιρέοντο, ἤμωνν 
Rost 
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and cups and other drinking-vessels ; and sacks they 
found on wains, wherein were scen cauldrons of 
gold and silver; and they stripped from the dead 
that lay there their armlcts and torques, and daggers 
of gold; as for many-coloured raiment, it was nothing 
regarded. Much of all this the helots showed, as 
much as they could not conceal; but much they 
stole and sold to the Aeginetans; insomuch that the 
Aeginetans thereby laid the foundation of their 
great fortunes, by buying gold from the helots as 
though it were bronze. 

: 81. Having brought all the stuff together they set 
apart a tithe for the god of Delphi, whereof was 
made and dedicated that tripod that rests upon the 
bronze three-headed serpent,! nearest to the altar ; 
another they set apart for the god of Olympia, 
whereof was made and dedicated a bronze figure of 
Zeus, ten cubits high; and another for the god of 
the Isthmus, whereof came a bronze Poseidon seven 
cubits high; all which having set apart they divided 
the remnant, and each received according to his 
desert of the concubines of the Persians, and the 
gold and silver, and all the rest of the stuff, and the 
beasts of burden. How much was set apart and 
given to those who had fought best at Plataeae, no 
man says; but I think that they also received gifts; 
but tenfold of every kind, women, horses, talents, 
camels, and all other things likewise, was set apart 
and given to Pausanias. 
in the Atmeidan {formerly Hippodrome) at Constantinople, 
whither it was transported by Constantine ; it has been fully 
exposed and its inscription deciphered since 1856. Thenames 
of thirty-one Greek states are incised on eleven spirals, from 


the third to the thirteenth. For a fuller account see How 
and Wells’ note ad toc. 
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ὀστέον, ἐφιίνη δὲ καὶ νάθος κατὰ τὸ ἄνωϊ τῆς 
άθου ἴχουσα ὑδόντας μουνοφυέας ἐξ eves 
ὁστέου πιίντας τούς τε προσθίους καὶ γομφίους, 
καὶ πενταπήχεος ἀνδρὸς ὀστέα ἐφάνη. ὶ 
B4. "Exeize 8? Mapdoriov δευτέρῃ ἡμέρῃ ὃ 
νεκρὸς ἠφιίνιστο, ὑπὸ ὅτευ μὲν ἀνθρώπων τὸ 
ἀτρεκὲς οὐκ ἔχω εἰπεῖν, πολλοὺς δὲ τινὰς ἤδη 
καὶ παντοδαποὺς ἤκουσα θάψαι Δίαρδόνιον, καὶ 
δῶρα μεγάλα olda λαβόντας πολλοὺς παρά 
"Aprérrew τοῦ MapSoriov παιδὸς διὰ τοῦτο τὸ 
ἔργον: ὅστις μέντοι ἣν αὐτῶν ὁ ὑπελόμενός τε καὶ 
θάψας τὸν νεκρὸν τὸν MapSortov, οὐ δύναμαι 
ἀτρεκέως πυθέσθαι, ἔχει δὲ τινὰ driv καὶ 
Διονυσοφάνης ἀνὴρ ᾿Εφέσιος θάψαι Δίαρδόνιον. 
ἀλλ᾽ ὃ μὲν τρόπῳ τοιούτῳ ἐτάφη. ἢ 
85. Οἱ δὲ “Ἕλληνες ὡς ἐν Ἰλαταιῇσι τὴν Χηίην 
διείλοντο, ἔθαπτον τοὺς ἑωυτῶν χωρὶς ἕκαστοι. 
Λακεδαιμόνιοι μὲν τριξὰς ἐποιήσαντο θήκας" ἔνθα 
μὲν τοὺς ipévas ἔθαψαν, τῶν καὶ Ποσειδώνιος καί 
᾿Αμομφάρετος ἦσαν καὶ Φιλοκύων τε καὶ Καλ- 
λικράτης. ἐν μὲν δὴ ἑνὶ τῶν τάφων ἦσαν οἱ 
ἰρένες, ἐν δὲ τῷ ἑτέρῳ οἱ ἄλλοι Σπαρτιῆται, ἐν 
δὲ τῷ τρίτῳ οἱ εἴλωτες. οὗτοι μὲν οὕτω ἔθαπτον, 
Τεγεῆται δὲ χωρὶς πάντας ἁλέας, καὶ ᾿Αθηναῖοι 
τοὺς ἑωυτῶν ὁμοῦ, καὶ Meyapées τε καὶ Φλειάσιοι 
τοὺς ὑπὸ τῆς ἵππου διαφθαρέντας. τούτων μὲν 
δὴ πάντων πλήρεες ἐγένοντο of τάφοι" τῶν € 
ἄλλων ὅσοι καὶ φαίνονται ἐν Ἡλαταιῇσι ἐόντες 
1 MS. καὶ τὸ ἕνω; Stein Suggests κατά, which is here 
adopted, 
1 MS. ἔπειτε δέ, intredocing: & protasis which has no 


apodosis ; Stein’s sugested ἐπε γε sf (= for as to Mardonius, 
ete } seems preferable, 
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one without suture, and a jawbone wherein the 
tecth of the upper jaw were one whole, a single 
bone, front teeth and grinders; and there were 
to be seen the bones of a man of five cubits’ 
stature. 

84. As for the body of Mardonius, it was made 
away with on the day after the battle; by whom, | 
cannot with exactness say; but I have heard of very 
many of all countries that buried Mardonits, and I 
know of many that were richly rewarded for that 
act by Mardonius’ son Artontes; but which of them 
it was that stole away and buried the body of 
Mardonius I cannot learn for a certainty, albeit 
some report that it was buried by Dionysophanes, 
an Ephesian, Such was the manner of Mardonius’ 
burial. 

85. But the Greeks, when they had divided the 
spoil at Plataeae, buried their dead cach severally in 
their place. The Lacedaemonians made three vaults ; 
there they buried their “irens,” 1 among whom were 
Posidonius and Amompharetus and Philocyon and 
Callicrates. In one of the tombs, then, were the 
“irens,” in the second the rest of the Spartans, 
and in the third the helots. Thus the Lacedae- 
monians buried their dead; the Tegeans buried all 
theirs together in a place apart, and the Athenians 
did likewise with their own dead ; and so did the 
Megarians and Phliasians with those who had been 
slain by the horsemen. All the tombs of these 
Peoples were filled with dead; but as for the rest of 
the states whose tombs are to be seen at Plataeac, 


Ὁ Spartan young men between the ages of twenty and 
tlurty, 
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τάφοι, τούτους δέ, ὡς ἐγὼ πυνθάνομαι, ἐπαισχῦνο- 
μένους τῇ ἀπεστοῖ τῆς μάχης ἑκάστους χώματα 
χῶσαι κεινὰ τῶν ἐπιγινομένων εἵνεκεν ἀνθρώπων, 
ἐπεὶ καὶ Αἰγινητέων ἐστὶ αὐτόθι καλεόμενος τάφος, 
τὸν ἐγὼ ἀκούω καὶ δέκα ἔτεσι ὕστερον μετὰ ταῦτα 
δεηθέντων τῶν Αἰγινητέων χῶσαι Κλεάδην τὸν 
Αὐτοδίκον ἄνδρα Πλαταιέα, πρόξεινον ἐόντα 
αὐτῶν. 

86. Ὡς δ᾽ ἄρα ἔθαψαν ποὺς νεκροὺς ἐν Πλα- 
ταιῇσι οἱ “Ἕλληνες, αὐτίκα βουλευομένοισι σφι 
ἐδόκεε στρατεύειν ἐπὶ τὰς Θήβας καὶ ἐξαιτέειν 
αὐτῶν τοὺς μηδίσαντας, ἐν πρώτοισι δὲ αὐτῶν 
Τιμηγενίδην καὶ ᾿Ατταγῖπον, οἱ ἀρχηγέται ava 
πρώτους ἧσαν' ἣν δὲ μὴ ἐκδιδῶσι, μὴ παν" 
στάσθαι ἀπὸ τῆς πόλιος πρότερον ἢ ἐξέλωσι, 
ὡς δέ σφι ταῦτα ἔδοξε, οὕτω δὴ ἑνδεκάτῃ ἡμέρῃ 
ἀπὸ τῆς συμβολῆς ἀπικόμενοι ἐπολιόρκεον OT" 
βαίους, κελεύοντες ἐκδιδόναι ποὺς ἄνδρας; οὕ 
βουλομένων δὲ τῶν Θηβαίων ἐκδιδόναι, τὴν τέ 
γῆν αὐτῶν ἔταμνον καὶ προσέβαλλον πρὸς τὸ 
τεῖχος. 4 ee 

87. Kal οὐ yap ἐπαύοντο σινόμενοι, εἰκοστῇ 
ἡμέρῃ ἔλεξε τοῖσι Θηβαίοισι Τιμηγενίδης ταῦϑέ. 
“"ApSpes Θηβαῖοι, ἐπειδὴ οὕτω δέδοκται pis 
“Ἕλλησι, μὴ πρότερον ἀπαναστῆναι πολιορκέονταξ 
ἡ ἐξέλωσι Θήβας ἢ ἡμέας αὐτοῖσι παραδῶτε, VU" 
ὧν ἡμέων εἵνεκα γῆ ἡ Borwrin πλέω μὴ ἀναπλῆσῃ, 
ἀλλ᾽ εἰ μὲν χρημάτων χρηΐζοντες πρόσχημς 
ἡμέας ἐξαιτέονται, χρήματά σφι δῶμεν ἐκ τῷ 
κοινοῦ (σὺν γὰρ τῷ κοινῷ καὶ ἐμηδίσαμεν οὐδ 
μοῦνοι ἡμεῖς), εἰ δὲ ἡμέων ἀληθέως δεόμενοι! 
πολιορκέουσι, ἡμεῖς ἡμέας αὐτοὺς ἐς ἀντιλογ!ὴν 
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their tombs are but empty barrows that they built 
for the sake of men that should come after, because 
they were ashamed to have been absent from the 
battle. In truth there is one there that is called 
the tomb of the Aeginetans, which, as I have been 
told, was built as late as ten years after, at the 
Aeginetans’ desire, by their patron and protector 
Cleades son of Autodicus, a Plataean. 

86. As soon as the Greeks had buried their dead 
at Plataeae, they resolved in council that they would 
march against Thebes and demand surrender of 
those who had taken the Persian part, but specially 
of Timagenidas and Attaginus, who were chief among 
their foremost men; and that, if these men were 
not delivered to them, they would not withdraw 
from before the city till they should have taken it. 
Being thus resolved, they came with this intent on 
the eleventh day after the battle and laid siege to 
the Thebans, demanding the surrender of the men; 
and the Thebans refusing this surrender, they laid 
their lands waste and assaulted the walls. 

87. Seeing that the Greeks would not cease from 
their harrying, when nineteen days were past, 
Timagendas thus spoke to the Thebans: “ Men of 
Thebes, since the Grechs have so resolved that they 
will not raise the siege till Thebes be taken or we 
be delivered to them, now let not the land of Bocotia 
increase the measure of its ills for our sake; nay, if 
it is money they desire and their demand for our 
surrender 15 but a pretext, let us give them money 
out of our common treasury (for it was by the 
common will and not ours alone that we took the 
Persian part); butaf they be besieging the town for 
Qo other cause sate to have us, then we wall give 
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τοῦτον καὶ ξεινίζετε καὶ εὖ ποιεῦντες φαίνεσθε" 
οὐ γὰρ ὑμῖν ἐς χρόνον ταῦτα ποιεῦσι peTaHe 
χήσει.᾽͵ ταῦτα ἕξ εἴπας ἀπήλαυνε σπουδῇ τὴν 
στρατιὴν διὰ Θεσσαλίης τέ καὶ Μακεδονίης ἰθὺ 


τῆς Θρηίκης», ὡς ἀληθέως ἐπειγόμενος, Κα τὴν 
ἔν ἡ " 


καὶ λιμῷ συστάντας καὶ καμάτῳ" ἐκ Βυζαντίου 
δὲ διέβη πλοίοισι. οὗτος μὲν οὕτω ἀπενύστησε 
ἐς τὴν ᾿Ἀσίην. 

90. Τῆς δὲ αὐτῆς ἡμέρης τῆς περ ἐν πλαταιῇσι 


τὸ τρῶμα ἐγένετο, συνεκύρησε γενέσθαι καὶ ἐν 
Μυκάλῃ τῆς Ἰωνίης. ἐπεὶ γὰρ δὴ ἐν τῇ Δήλῳ 


᾿Αρισταγορεῶ; πεμφθέντες ὑπὸ Ξαμίων λάθρῃ 
τῶν τε ΤΙερσέων καὶ τοῦ τυράννου Θεομήστορος 
τοῦ »Ανδροδάμαντος, τὸν κατέστησαν Σάμου 
τύραννον οἱ Ἰέρσαι. «τὶ ἔων ἐπὶ 
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eae , 
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ον" εὐπετές TE αὐτοῖσι ἔφη ταῦτα ηίνεσθαι" 
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close after me. It is for you to entertain him, and 
show that you do him good service ; for if you so do, 
you will not afterwards repent of it.” So saying, he 
used all diligence to lead his army away straight 
towards Thrace through Thessaly and Macedonia, 
brooking in good sooth no delay and following the 
shortest inland road. So he came to Byzantium, but 
he Jeft behind many of his army, cut down by the 
Thracians or overcome by hunger and weariness; 
and from Byzantium he crossed over in boats. In 
such case Artabazus returned into Asia. 

90. Now on the selfsame day when the Persians 
were so stricken at Plataeae, it so fell out that they 
suffered a like fate at Mycale in Tonia. For the 
Greeks who had come in their ships with Leutychides 
the Lacedaemonian being then in quarters at Delos, 
there came to them certain messengers from Samos, 
to wit, Lampon son of Thrasycles, Athenagoras son of 
Archestratides, and Hegesistratus son of Aristagoras; 
these the Samians had sent, keeping their despatch 
secret from the Persians and the despot Theomestor 
son of Androdamas, whom the Persians had made 
despot of Samos. When they came before the 
generals, Hegesistratus spoke long and vehemently: 
“If the Tonians but see you,” said he, “they will 
revolt from the Persians; and the foreigners will 
not stand; but if perchance they do stand, you 
will have such a prey as never again”; and he 
prayed them in the name of the gods of their 
common worship to deliver Greeks from slavery and 
drive the foreigner away. That, said he, would be 
an easy matter for them; “for the Persian ships are 
unseaworthy and no match for yours; and if you 
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have any suspicion that we may be tempting you 
guilefully, we are ready to be carried in your ships 
as hostapes.” 

91. This Samian stranger being so carnest in 
entreaty, Leutyehides asked him (whether it was 
that he desired to hnow for the sake of a presage, or 
that heaven happily prompted him thereto), “ Sir 
Samian, what is your name?" “ Hegesistratus,"2 
said he. Then Leutychides cut short whatever else 
Hegesistratus had begun to say, and cried: “I 
accept the omen of your name, Sir Samian ; now do 
you see to it that ere you sail hence you and these 
that are with you pledge yourselves that the 
Samians will be our zealous allies.” 

92. Thus he spoke, and then and there added the 
deed thereto; for straightway the Samians bound 
themselves by pledge and oath to alliance with the 
Grecks. This done, the rest sailed away, but 
Leutychides bade Hegesistratus take ship with the 
Greeks, for the good omen of his name. 

93. The Greeks waited through that day, and on 
the next they sought and won favourable augury ; 
their diviner was Deiphonus son of Evenius, a 
man of that Apollonia which is in the Ionian gulf. 
This man’s father Evenius had once fared as I 
will now relate. There is at the aforesaid Apollonia 
a certain flock sacred to the Sun, which in the day- 
time is pastured beside the river Chon, which flows 
from the mountain called Lacmon through the Jands 
of Apollonia and issues into the sea by the haven of 
Oricum; by night, those townsmen who are most 
notable for wealth or lineage are chosen to watch it, 
each man serving for a year; for the people of 

1 Hegesistratus = Army-leader. 
267 


ἩΣΒΘΌΟΤΙΕΣΝ 


τὰ ταῦτα ἐκ Permperiny 


“Amo Ueu nian τῇ - 
Tenet’ ἐν ἐς ἄρτρον αὐ χἰδυνταιάπὸ τῆς πύνεος duds. 
Oa by etre ὁ Ἐπ 
Aagde, καὶ κοτὲ αὖ 
παρελθήντες λύκοι ἐς τὸ ἄντρυν ξιέλθδειοαν τῶν 
προδάτων ὡς ἑξήκοντα, ὃ δὲ ὡς ἐπῆϊπε, εἶχε 
anti καὶ ἔφραζε οὐξενί, ἐν rin ἔγων ἀντίκαταν 
στήσειν ἄλλα πριΐμερος, καὶ οὐ γὰρ ἔλαθε τοὺς 
Δπολλωρίήτας ταῦτα ἡειύμενα, ἀλλ᾽ ὧν ἐπὶ 

θαντο, ὑπαγαγόντες μὲ ὑπὸ ξικαστήριου κατέ: 
xpivar, ὡς τὴν Φυλακὴν κατακοιμήσαντα, τὴν 
ὄψιος στερηθῆναι, ὑπείτε ξὲ τὸν οὐννεον ἐξετύν 
φλωσαν, αὐτίκα μετὰ ταῦτα οὔτε πρόβατα σφι 
ἔτικτε οὔτε γἢ ἔφερε ὁμοίως καρπόν. πρόφαντα 
δέ ads ἔν τε Δωδώνῃ καὶ ἐν Δελφοῖσι ἐγίνετο, 
ἐπείτε ἐπειρώτων τοὺς προφήτας τὸ αἴτιον τοῦ 
παρεύντος κακοῦ, of δὲ αὐτοῖσι ἔφραζον ὅτι 
ἀδίκως τὸν φύλακοι τῶν ἱρῶν προβάτων Ἐὐήνιον 
τῆς ὄψιος ἐστέρησαν" αὐτοὶ γὰρ ἐπορμῆσαι τοὺς 
λύκους, οὗ πρότερόν τε παύσεσθαι τιμωρέοντες 
ὀκείνῳ πρὶν ἡ δίκας δῶσι τῶν ἐποίησαν ταύτας 
τὴς dv αὐτὸς ἔληται καὶ δικαιοῖ; τούτων δὲ 

Sarat μὰ mar pare ᾿ 

τελεσμένων αὐτοὶ δώσειν ᾿ξ ῤηνίῳ δόσιν τοιαύτην 
γὴν πολλούς μι» μακαριεῖν ἀνθρώπων ἔχοντα. 
OL LA μὲν χρηστήρια ταῦτά ods ἐχρήσθη, οἵ 

δὲ ᾿λπολλωνιῆταε ἀπόρρητα ποιησάμενοι mpo~ 
ἔθεσαν τῶν ἀστῶν ἀνδράσι διαπρῆξαι. οἵ δέ 
σφι διέπρηξαν ὧδε" κατημένον Βύηνίον ἐν θώκῳ 
ἐλθόντες οἱ παρίξουτο καὶ λόγσυς ἄλλους ἐποι- 
εὗντο, ep ᾧ κατέβαινον συλλυνπεύμενοι τῷ πάθεϊ' 

ταύτῃ δὲ ὑπνίγοντες εἰρώτων τίνα δίκην ἂν ἕλοιτο, 

Pd 


ries οὗτος ἀσαιρπωένης dpm 


ΑΙ : ‘ 
οὔ κατιτοιμρητσνσος dp acne 
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Apollonia set great store by this flock, being so 
taught by a certain oracle. It is folded in a cave 
far distant from the town. Nowat the time whereof 
I speak, Evenius was the chosen watchman. But 
one night he fell asleep, and wolves came past his 
guard into the cave, killing about sixty of the flock. 
When Evenius was aware of it, he held his peace 
and told no man, being minded to restore what was 
lost by buying others. But this matter was not hid 
from the people of Apollonia; and when it came to 
their knowledge they haled him to judgment and 
condemned him to lose his eyesight for sleeping at 
his watch. So they blinded Evenius; but from the 
day of their so doing their flocks bore no offspring, 
nor did their land yield her fruits as aforetime ; and 
a declaration was given to them at Dodona and 
Delphi, when they inquired of the prophets what 
might be the cause of their present ill: the gods 
told them by their prophets that they had done 
unjustly in blinding Evenius, the guardian of the 
sacred flock, ‘for we ourselves” (said they) “sent 
those wolves, and we will not cease from avenging 
him ere you make him such restitution for what you 
did as he himself chooses and approves; when that 
is fully done, we will ourselves give Evenius such a 
gift as will make many men to deem him happy.” 
94, This was the oracle given to the people of 
Apollonia, They hept it secret,and charged certain 
of their townsmen to carry the business through ; 
who did so as I will now show. Coming and sitting 
down by Evenius at the place where he sat, they 
spoke of other matters, till at last they fell to com- 
miserating his misfortune; and thus guiding the 
discourse they asked him what requital he would 
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“ἱ ἐθέλοιεν ᾿ἀπολλωνιῆται ξίκας ὑποστῆναι 
δώσειν τῶν ἐποίησαν. ὃ δὲ ote ἀκηκοὼς τὸ 
θεοπρόπιον cikero εἶπ᾽ was εἴ τις οἱ bol; ἴῃ ἀηρούς, 
τῶν ἀστῶν ὀνομιῖσας τοῖσι ἠπίστατο εἶναι Kar. 
λίστους δία κλήρους τῶν de τῇ ')Απολλϑυρίη, καὶ 
οἴκησιν τ πρὸς τούτοισι τὴν nice καλλίστην ἐαῦσαν 
τῶν ἐν πόλι τούτων δὲ ἔφη ἐπήβολας γενόμενος 
τοῦ λοιποῦ ἀμήνιτος εἶναι καὶ ξίκην οἱ ταύτην 
ἀποχρᾶν γειομένην. καὶ ὃ μὲν" ταῦτα ἔλεγε, of 
δὲ π΄ πάρεδροι εἶπαν ὑπολαβόντες * “Εὐήνιε, ταύτην 
δίκη» ᾿Λπολλωνῆται τὴν ἐκτυφλώσιος ἐκτίνουσί 
tos κατὰ Βεοπρόπια τὰ “ενύμενα," ὃ μὲν δὴ 
“πρὸς ταῦτα δεινὰ ἐποίεε, τὸ ἐνθεῦτεν πυθόμενος 
τὸν πάντα λόγον, ὡς ἐξαττ' ατηθείς" οἵ ἴ δὲ πριάμενοι 
παρὴ τῶν ἐκτημέρων διδοῦσί οἱ τὰ εἵλετο. καὶ 
μετὰ ταῦτα αὐτίκα ἔμφντον μαντικὴν εἶχε, ὥστε 
καὶ ὀνομαστὸς γενέσθαι. 

90. Τούτου δὴ ὁ Δηΐφονος ἐὼν παῖς τοῦ Ebquov 
ἀγόντων Κορινθίων € ἐμαντεύετο, τῇ στρατιῇ. ἤδη 
δὲ καὶ τόδε ἤ. ἤκουσα, ὡς ὁ Anigovos ἐπιβατεύων 
τοῦ υὐηνίου οὐνόματος ἐξελάμβανε ἐπὶ τὴν ‘EX. 
λάδα ἔργα, οὐκ ἐὼν Εὐηνίου παῖς. 

96. “οῖσι δὲ Ἑλλησε ὡς ἐκαλλιέρησε, ἀνῆγον 
τὰς νέας ἐκ τῆς Δήλον pos τὴν Σώμον. ἐπεὶ 
δὲ ἐγένοντο τῆς Σαμίης πρὸς Καλαμίσοισι, οὗ 
μὲν αὐτοῦ ὁρμισάμενοι κατὰ τὸ "Ἥραιον τὸ ταύτῃ 
παρεσκευάξοντο ἐς ναυμαχίην, οἵ δὲ Πέρσαι 
πυθόμενοι σφέας προσπλέειν ἀνῆγον καὶ αὐτοὶ 
πρὸς τὴν ,ἥπειρον τὰς νέας τὰς ἄλλας, τὰς δὲ 
Φοινέκων ἀπῆκαν ἀποπλέειν. βουλενομένοισι γάρ 
oft ἐδόκεε ναυμαχίην μὴ ποιέεσθαι" οὐ γὰρ ὧν 
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choose, if the peaple of Apollonia should promise ἢ 
requite him for what they had done. He, knowin; 
nought of the oracle, said he would chuose for a gif 
the lands of certain named townsmen whom he 
deemed to have the two fairest estates in Apollonia 
and & house besides which he knew to be the fnires! 
in the town; Iet him (he said) have possession οἱ 
these, and he would forgo his wrath, and be satisfied 
with that by way of restitution. They that sat by 
him waited for no further word than that, and said : 
“Evenius, the people of Apollonia hereby make you 
that restitution for the loss of your sight, obeying 
the oracle given to them.” At that he was very 
angry, for he learnt thereby the whole story and saw 
that they had cheated him; but they bought from 
the possessors and gave him what he had chosen; 
and from that day he had a natural gift of divination, 
so that he won fame thereby. 

95. Deiphonus, the son of this Evenius, had been 
brought by the Corinthians, and practised divination 
for the army. But I have heard it said ere now, 
that Deiphonus was no son of Evenius, but made a 
wrongful use of that name, and wrought for wages 
up and down Hellas. 

96. Having won favourable omens, the Greeks 
stood out to sea from Delos for Samos, When they 
were now near Calamisa in the Samian territory, 
they anchored there hard by the temple of Here 
that is in those parts, and prepared for a sea-fight; 
the Persians, learning of their approach, stood like- 
wise out to sea and made for the mainland, with all 
their ships save the Phoenicians, whom they sent 
sailing away. It was determined by them in council 
that they would not do battle by sea; for they 
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ἐδύκεον» ὅμοιοι εἶναι: ἐς δὲ τὴν ἤπειρον ἀπέπλεον, 
ὅκως ἔωσι tard τὸν πεζὸν στρατὸν. τὸν σφέτερον 
ἐόντα ἐν τῇ Μυκάλῃ, ὃς κελεύσαντος Ξέρξεω 
καταλελειμμένος τοῦ ἄλλον στρατοῦ ᾿Ιωνίην ἐφύ- 
Aacce’ τοῦ πλῆθος μὲν ἣν ἐξ μυριάδες, ἐστρατήγεε 
δὲ αὐτοῦ Τιγράνης κάλλεϊ καὶ μεγάθεϊ ὑπερ- 
φέρων Περσέων, ὑπὸ τοῦτον μὲν δὴ τὸν στρατὸν 
ἐβουλεύσαντο καταφυγόντες οἱ τοῦ ναυτικοῦ 
στρατηγοὶ ἀνειρύσαι τὰς νέας καὶ περιβαλέσθαι 
ἕρκος ἔρυμά τε τῶν νεῶν καὶ σφέων αὐτῶν 
κρησφύγετον. 

QV. Taira βουλευσάμενοι ἀνήγοντο. ἀπίικο- 
μενοι δὲ παρὰ τὸ τῶν Ποτιιέων ἱρὸν τῆς Μυκάλης 
ἐς Ταίσωνά τε καὶ Σκολοπόεντα, τῇ Δήμητρος 
᾿Ελευσενίης ἱρόν, τὸ Φίλιστος ὁ Πασικλέος ἱδρύ- 
σατο Nethew τῷ Κόδρου ἐπισπόμενος ἐπὶ δ λήτου 
κτιστύν, ἐνθαῦτα τάς τε νέας ἀνείρυσαν καὶ περι- 
εβάλοντο ἕρκος καὶ λίθων καὶ ξύλων, δένδρεα 
ἐκκόψαντες ἥμερα, καὶ σκόλοπας περὶ τὸ ἔρκος 
κατέπηξαν, καὶ παρεακευάδατο ὡς πολισρκὴ- 
σόμενοι καὶ ὡς νικήσοντες, ἐπ’ ἀμφότερα ἐπιλε- 
γόμενοι yap παρεσκευάξοντο, : 

98. Οἱ δὲ "EAAnves ὡς ἐπύθοντο οἰχωκότας 
ποὺς βαρβάρους ἐς τὴν ἤπειρον, ἤχθοντο ὡς 
ἐκπεφευγότων ἀπορίῃ τε εἴχοντο ὅ τι ποιέωσι, 
εἴτε ἀπαλλάσσωνταιε ὀπίσω εἴτε καταπλέωσι 
ἐπ᾽ Ἑλλησπόντον, τέλος δὲ ἔδοξε τούτων μὲν 
μηδέτερα ποιέειν, ἐπιπλέειν δὲ ἐπὶ τὴν ἥπειρ'ν. 
παρασκενασάμενοι ὧν ἐς ναυμαχίην καὶ ἀπο- 
βάθρας καὶ ἄλλα ὅσων ἔδεε, ἔπλεον ἐπὶ τῆς 
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deemed themselves overmatched ; and the reason of 
their making for the mainland was, that they might 
lie under the shelter of their army at Mycale, which 
had been left by Xerxes’ command behind the rest 
of his host to hold Ionia; there were sixty thousand 
men in it, and Tigranes, the goodliest and tallest 
man in Persia, was their general. It was the design 
of the Persian admirals to flee to the shelter of that 
army, and there to beach their ships and build a 
fence round them which should be a protection for 
the ships and a refuge for themselves, 

97. With this design they put to sea. So when 
they came past the temple of the Goddesses! at 
Mycale to the Gaeson and Scolopois,? where is a 
temple of Eleusinian Demeter (which was built 
by Philistus son of Pasicles, when he went with 
Nileus son of Codrus to the founding of Miletus), 
there they beached their ships and fenced them 
round with stones and trunks of orchard trees 
that they cut down; and they drove in stakes round 
the fence, and prepared for siege or victory, making 
ready of deliberate purpose for either event. 

98. When the Greeks learnt that the foreigners 
were off and away to the mainland, they were ill- 
pleased to think that their enemy had escaped 
them, and doubted whether to return back or make 
sail for the Hellespont. At the last they resolved 
that they would do neither, but sail to the main- 
Jand; and cquipping themselves therefore with 
gangways and all else needful for a sea-fight, they 


1 Demeter and Persephone, 

2 The Gaeson was probably a stream running south of the 
hal called Mycale ; Scolopois, a place on sts east bank (How 
and Wells). 
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Novto τοῖσι αἰεὶ ἐς τὸ τεῖχος ἐσπίπτουσι EAA jor. 
καὶ τῶν στρατηγῶν τῶν Περσικῶν δύο μὲν ἀπο- 
φεύγουσι, δύο δὲ τελευτῶσι“ ᾿Δρταΐντης μὲν καὶ 
Ἰθαμίτρης τοῦ ναυτικοῦ στρατηγέοντες ἀπο- 
φεύγουσι, MapSavrns δὲ καὶ ὁ τοῦ πεζοῦ στρα- 
τηγὸς Τιγράνης μαχόμενοι τελευτῶσι. 

108. “Eve δὲ μα χομένων τῶν Περσέων ἀπίκοντο 
Λακεδαιμόνιοι καὶ οἱ μετ᾽ αὐτῶν, καὶ τὰ λοιπὰ 
συνδιεχείριζον. ἔπεσον δὲ καὶ αὐτῶν τῶν “EX~ 
λήνων συχνοὶ ἐνθαῦτα ἄλλοι τε καὶ Σικνώνιοι 
καὶ ‘orparnyds Τερίλεως" τῶν τε Σαμίων of 
στρατευόμενοι ἐόντες τε ἐν τῷ στρατοπέδῳ τῷ 
ΔΙηδικῷ καὶ ἀπαραιρημένοι τὰ ὅπλα, ὡς εἶδον 
αὐτίκα κατ' ἀρχὰς γινομένην ἑτεραλκέα τὴν μά- 
nv, ἔρδον ὅσον ἐδυνέατο 'προσωφελέειν ἐθέλοντες 
τοῖσι “Ἕλλησι. Σαμίους δὲ ἰδόντες οἱ ἄλλοι 
Ἴωνες ἄρξαντας οὕτω δὴ καὶ αὐτοὶ ἀποστάντες 
ἀπὸ Ἰεραέων ἐπέθεντο τοῖσι βαρβάροισι. 

104. Μιλησίοισι δὲ προσετίτακτο μὲν ἐκ τῶν 
Περσέων τὰς διόδους τηρέειν σωτηρίης εἵνεκώ ape, 
ὡς ἣν ἄρα σφέας καταλαμβάνῃ ola περ κατέλαβε, 
ἔχοντες ἡγεμόνας σώξωνται ἐς τὰς κορυφὰς τῆς 
Μυκάλης. ἐτάχϑησαν μέν νυν ἐπὶ τοῦτο τὸ 
πρῆγμα οἱ Μιλήσιοι τούτου τε εἵνεκεν καὶ ἵνα μὴ 
παρεόντες ἐν τῷ στρατοπέδῳ τέ νεοχμὸν ποιέοιε»" 
of δὲ cay τοὐναντίον τοῦ προστεταγμένον ἐποίεον, 
ἄχλας τε κατηγεόμενοί σφι ὁδοὺς φεύγουσι, at 
δὴ ἔφερον ἐς τοὺς πολεμίους, καὶ τέλος αὐτοί σφε 
ἐγίνοντο κτείνοντες πολεμιώτατοι. οὕτω δὴ τὸ 
δεύτερον Ἰωνίη ἀπὸ Περσέων ἀπέστη, 
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with whatever Greeks came rushing within the walls, 
Of the Persian leaders two escaped by flight and two 
were slain; Artayntes and Ithamitres, who were 
adinirals of the fect, escaped; Mardontes and 
Tigranes, the general of the land army, were slain 
fighting. 

103. While the Persians still fought, the Lacedae- 
monians and their comrades came up, and finished 
what was left of the business. The Greeks too lost 
many men there, notably the men of Sicyon and 
their general Perilaus. As for the Samians who 
served in the Median army, and had been disarmed, 
they, seeing from the first that victory hung in the 
balance,! did what they could in their desire to aid 
the Greeks; and when the other Ionians saw the 
Samians set the example, they also thereupon de- 
serted the Persians and attacked the foreigners, 

104. The Persians had for their own safety 
appointed the Malesians to watch the passes, so 
that if haply aught should befall the Persian army 
such as did befall it, they might have guides 
to bring them safe to the heights of Mycale. 
This was the task to which the Milesians were 
appointed, for the aforesaid reason, and that they 
might not be present with the army and so turn 
against it. But they did wholly contrariwise to the 
charge laid upon them; they misguided the fleeing 
Persians by ways that led them among their 
enemies, and at last themselves became their worst 
enemies and slew them. Thus did Ionia for the 
second time revolt from the Persians. 

1 ἑτεραλκὴς here probably means “ doubtful,” giving victory 
to one side or other; cp vii. 11; in Homer it means “de- 
disive,” gir ing victory to one as opposed to the other, 
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105. "Ev δὲ ταύτῃ τῇ μάχῃ “Ἑλλήνων aplo- 
ee ᾿Αθηναῖοι καὶ ᾿Αθηναίων Ἑρμόλυκος a 
ευὐθοίνον, ἀνὴρ παγκράτιον ἐπασκήσας. τοῦτον 
δὲ τὸν ᾿Ὡρμόλυκον κατέλαβε ὕστεραν τούτων, 
πολέμον ἐόντος ᾿Αθηναίοισί τε καὶ Καρυστίοισι, 
ἐν Κύρνῳ τῆς Ἱζαρυστίης χώρης ἀποθανόντα ἐν 
μάχῃ κεῖσθαι ἐπὶ Γεραιστῷ. μετὰ δὲ ᾿Αθηναίους 
Ἰζορίνθιοι καὶ ᾿ροιξήνιοι καὶ Ξικυώνιοι ἡρίστευσαν. 
106. ᾿ξ πείτε δὲ κατεργάσαντο οἱ “ἔἄλληνες τοὺς 
πολλοὺς τοὺς μὲν μαχομένους τοὺς δὲ καὶ φεύγον- 
τας τῶν βαρβάρων, τὰς νέας ἐνέπρησαν καὶ τὸ 
τεῖχος ἅπαν, τὴν ληίην προεξαγαγόντες ἐς τὸν 
αἰγιαλόν, καὶ θησαυρούς τινας χρημάτων εὗρον" 
ἐμπρήσαντες δὲ τὸ τεῖχος καὶ τὰς νέας ἀπέπλεον. 
tones Nene, te ; , 
ἀπικόμενοι δὲ ἐς Σάμον οἱ “Ἕλληνες ἐβουλεύοντο 
περὶ ἀναστάσιος τῆς Ἰωνίης, καὶ ὅκῃ χρεὸν εἴη τῆς 
Ῥλλάδος κατοικέσαι τῆς αὐτοὶ ἐγκρατέες ἦσαν, τὴν 
δὲ ᾿Τωνίην ἀπεῖναι τοῖσι βαρβάροισι. ἀδύνατον γὰρ 
ἐφαίνετό σφι εἶναι ἑωυτούς τε Ἰώνων προκατῆσθαι 
φρουρέοντας τὸν πάντα χρόνον, καὶ ἑωυτῶν μὴ προ- 
κατημένων»Ἴ ὠνας οὐδεμίαν ἐλπίδα εἶχον χαίροντας 
πρὸς τῶν Περσέων ἀπαλλάξειν. πρὸς ταῦτα Me- 
λοποννησίων μὲν τοῖσι ἐν τέλεϊ ἐοῦσε ἐδόκεε τῶν 
μηδισάντων ἐθνέων τῶν “Ἑλληνικῶν τὰ ἐμπολαῖα 
ἐξαναστήσαντας δοῦναι τὴν χώρην ἴωσι ἐνοι- 
κῆσαι, ᾿Αθηναίοισε δὲ οὐκ ἐδόκεε ἀρχὴν Ἰωνίην 
γενέσθαι ἀνάστατον οὐδὲ Πελοποννησίοισι περὶ 
τῶν σφετερέων ἀποικιέων βουλεύειν" ἀντιτεινὸν- 
τῶν δὲ τούτων προθύμως, εἶξαν οἱ Τελοποννήσιοι. 
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105. In that battle those of the Greeks that 
fought best were the Athenians, and the Athenian 
that fought best was one who practised the pancra- 
tium,! Hermolycus son of Euthoenus. This Hermo. 
lycus on a later day met his death in battle at Cyrnus 
in Carystus during a war between the Athenians 
and Carystians, and lay dead on Geraestus. Those 
that fought best next after the Athenians were the 
men of Corinth and Troezen and Sicyon. 

106. When the Greeks had made an end of most 
of the foreigners, either in battle or in flight, they 
brought out their booty on to the beach, and 
found certain stores of wealth; then they burnt the 
ships and the whole of the wall, which having 
burnt they saled away. When they were arrived at 
Samos, they debated in council whether they should 
dispeople Jonia, and in what Greck Jands under their 
dominion it were best to plant the Ionians, leaving 
the country itself to the foreigners; for it seemed 
to them impossible to stand on guard between 
the lonians and their enemes for ever, yet if they 
should not so stand, they had no hope that the 
Persians would suffer the Iomans to go unpunished, 
In this matter the Peloponnesians that were in 
authority were for removing the people from the 
marts of those Greek nations that had sided with 
the Persians, and giving their land to the [onisns 
to dwell in; but the Athenians misliked the whole 
design of dispeopling Ionia, or suffering the Pelopon. 
nesians to determine the lot of Athenian colonies; 
and as they resisted hotly, the Peloponnestains 


'The ‘Spaneratium” was ἃ omittere ef boure ard 
wrestling, 
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καὶ οὕτω δὴ Σαμίους τε καὶ Χίους καὶ Λεσβίους 
καὶ τοὺς ἄλλους νησιώτας, of ἔτυχον συστρα- 
τευόμενοι τοῖσι “Ἑλλησι, ἐς τὸ συμμαχικὸν ἐποιή- 
σαντο, πίστε τε καταλαβόντες καὶ ὁρκίοισε ἐμ- 
μενέειν Te καὶ μὴ ἀποστήσεσθαι. τούτους δὲ 
καταλαβύντες ὁρκίοισι ἕπλεον τὰς γεφύρας AV- 
σοντες" ἔτι γὰρ ἐδόκεον ἐντεταμέρνας εὑρήσειν. 
οὗτοι μὲν δὴ ἐπ᾽ ᾿Ελλησπόντου ἔπλεον. 

107. Τῶν δὲ ἀποφυγόντων βαρβάρων ἐς τὰ 
ἄκρα τῆς Muxedns κατειληθέντων, ἐόντων οὐ 
πολλῶν, ἐγίνετο κομιδὴ ἐς Σάρδις. πορευομένων 
δὲ κατ' ὁδὸν ΔΙασίστης ὁ Δαρείου παρατυχὼν τῷ 
πάθεϊ τῷ γεγονότι τὸν στρατηγὸν ᾿Αρταῦντην 
ἔλεγε πολλά τε καὶ κακά, ἄλλα τε καὶ ψυναικὺς 
κακίω φὰς αὐτὸν εἶναι τοιαῦτα στρατηγήσαντα, 
καὶ ἄξιον εἶναι παντὸς κακοῦ τὸν βασιλέος οἶκον 
κακώσαντα. παρὰ δὲ τοῖσι Πέρσῃσε γυναικὸς 
κακίω ἀκοῦσαι δέννος μέγιστος ἐστι. ὃ δὲ ἐπεὶ 
πολλὰ ἤκουσε, δεινὰ ποιεύμενος σπτᾶται ἐπὶ τὸν 
Maciarny τὸν ἀκινάκην, ἀποκτεῖναι θέλων, καὶ 
μιν ἐπιθέοντα φρασθεὶς Rewayopys ὁ Πρηξίλεω 
ἀνὴρ ᾿Αλικαρνησσεὺς ὄπισθε ἑστεὼς αὐτοῦ ᾽Δρ- 
ταὔντεω ἁρπάζει μέσον καὶ ἐξαείρας παίει ἐς 
τὴν γῆν" καὶ ἐν τούτῳ οἱ δορυφόροι οἱ Maciorew 
προέστησαν. ὁ δὲ Ἐειναγόρης ταῦτα ἐργάσατο 
χάριτα αὐτῷ τε δίασίστῃ τιθέμενος καὶ Ἐέρξῃ, 
ἐκσώξων τὸν ἀδελφεὸν τὸν ἐκείνου: καὶ διὰ τοῦτο 
τὸ ἔργον ἘΞειναγόρης Κιλικίης πάσης ἦρξε δόντος 
βασιλέος. τῶν δὲ κατ᾽ ὁδὸν πορευομένων οὐδὲν 
ἐπὶ πλέον τούτων ἐγένετο, ἀλλ᾽ ἀπικνέονται ἐς 
Σάρδις. 

108, ᾿Εν δὲ τῇσε Σάρδισι ἐτύγχανε ἐὼν βασι- 
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yielded. Thus it came about that they admitted 
to their alliance the Samians, Chians, Lesbians, and 
all other islanders who had served with their arma- 
ments, and bound them by pledge and oaths to 
remain faithful and not desert their allies; who 
being thus sworn, the Greeks set sail to break the 
bridges, supposing that these still held fast. So 
they laid their course for the Hellespont. 

107. The few foreigners who escaped were driven 
to the heights of Mycale,and made their way thence 
to Sardis. While they were journeying on the road, 
Masistes son of Darius, who had chanced to be 
present at the Persian disaster, reviled the admiral 
oe very bitterly, telling him (with much 
beside) that such generalship as his proved him 
worse than a woman, and that no punishment was 
too bad for the hurt he had wrought to the king’s 
house. Now it is the greatest of all taunts in Persia 
to be called worse than a woman, These many 
insults so angered Artajntes, that he drew Ins sword 
upon Masistes to kill him; but Xenagoras son of 
Praxilaus of MHalicarnassus, who stood behind 
Artafntes himself, saw him run at Masistes, and 
caught him round the middle and lifted and hurled 
him to the ground; meanwhile Masistes’ guards 
came between them. By so doing Xenagoras won 
the gratitude of Masistes himself and Xerxes, for 
saving the king’s brother; for which deed he was 
made ruler of all Cilicia by the king’s gift. They 
went then on their way without any outcome of the 
matter, and came to Sardis. 

108. Now it chanced that the king had been at 
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λεὺς ἐξ ἐκείνου τοῦ χρόνον, ἐπείτε ἐξ ᾿Αϑηνέων 
προσπταίσας τῇ ναυμαχίῃ φυγὼν ἀπίκετο. τότε 
δὴ ἐν τῇσι Σάρδισι ἐὼν ἄρα ἦρα τῆς Maciotea 
γυναικὸς, ἐούσης καὶ ταύτης ἐνθαῦτα. ὡς δέ οἱ 
προσπέμποντι οὐκ ἐδύνατο κατεργασθῆναι, οὐδὲ 
βίην προσεφέρετο προμηθεόμενος τὸν ἀδελφεὸν 
Μασίστην" τὠυτὸ δὲ τοῦτο εἶχε καὶ τὴν γυναῖκα" 
εὖ γὰρ ἐπίστατο βίης οὐ τευξομένη" ἐνθαῦτα δὴ 
Ξέρξης ἐργόμενος τῶν ἄλλυν πρήσσει τὸν γάμον 
τοῦτον τῷ παιδὶ τῷ ἑωυτοῦ Δαρείῳ, θυγατέρα τῆς 
γυναικὸς ταύτης καὶ Maclorew, δοκέων αὐτὴν 
μᾶλλον λάμψεσθαι ἣν ταῦτα ποιήσῃ. ἁρμόσας 
δὲ καὶ τὰ νομιξόμενα ποιήσας ἀπήλαυνε ἐς Σοῦσα’ 
ἐπεὶ δὲ ἐκεῖ τε ἀπίκετο καὶ ἠγάγετο ἐς ἑωυτοῦ 
Δαρείῳ τὴν γυναῖκα, οὕτω δὴ τῆς Μασίστεω μὲν 
γυναικὸς ἐπέπαυτο, ὃ δὲ διαμειψάμενος ἤρα τε 
καὶ ἐτύγχανε τῆς Δαρείου μὲν γυναικὸς Maciorew 
δὲ θυγατρός" οὔνομα δὲ τῇ γυναικὲ ταύτῃ ἦν 
᾿Αρταὔντη. 

109. Χρόνον δὲ προϊόντος ἀνάπυστα γίνεται 
τρόπῳ τοιῷδε. ἐξυφήνασα "ΛΔμηστρις ἡ ἘΞέρξεω 
γυνὴ φᾶρος μέγα τε καὶ ποικίλον καὶ θέης ἄξιον 
διδοῖ Ἐξέρξῃ. ὃ δὲ ἡσθεὶς περιβάλλεταίξ τε καὶ 
ἔρχεται παρὰ τὴν ᾿Αρταὔντην: ἡσθεὶς δὲ καὶ 
ταύτῃ ἐκέλευσε αὐτὴν αἰτῆσαι ὃ τὶ βούλεταί of 
γενέσθαι ἀντὶ τῶν αὐτῷ ὑπουργημένων" πάντα 
γὰρ τεύξεσθαι αἰτήσασαν. τῇ δὲ κακῶς γὰρ ἔδεε 
πανοικίῃ γενέσθαι, πιρὸς ταῦτα εἶπε Ξέρξῃ ““Δώ- 
oes μοι τὸ ἄν σε αἰτήσω :" ὃ δὲ πᾶν μᾶλλον 
δοκέων κείνην αἰτῆσαι ὑπισχνέετο καὶ ὥμοσε. ἣ 
δὲ ὡς ὥμοσε ἀδεῶς αἱτέει τὸ φᾶρος. ἘΞέρξης δὲ 
παντοῖος ἐγίνετο οὐ βουλόμενος δοῦναι, κατ᾽ ὥλλο 
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Sardis ever since he came tlutler in flight fiom 
Athens alter his overthrow in the sea-tight. Being 
then at Sardis he became enamoured of Masistes’ 
wife, who was also at that place. But as all his 
messages could not bring her to yield to him, and 
he would not force her to his will, out of regard for 
his brother Masistes (which indeed wrought with 
the woman also, for she knew well that no force 
would be used with her), Xerxes found no other 
way to his purpose than that he should make a 
marriage between his own son Darius and the 
daughter of this woman and Masistes; for he 
thought that by so doing he would be likeliest 
to get her. So he betrothed them with all due 
ceremony, and rode away to Susa. But when he 
was come thither and had taken Daruwus’ bride into 
his house, he thought no more of Masistes’ wife, 
but changed about, and wooed and won this girl 
Artaynte, Darius’ wife and Masistes’ daughter. 
109. But as time went on the truth came to light, 
and in such manner as I will show, Xerxes’ wife, 
Amestris, wove and gave to him a great gaily- 
coloured mantle, wondrous to behold. Xerxes was 
pleased with it, and went wearing it to Artafnte; 
and being pleased with her too, he bade her ask for 
what she would have in return for her favours, for 
he would deny nothing at her asking. Thereat— 
for she and all her house were doomed to evil—she 
said to Xerxes, ** Will you give me whatever I ask 
of you?” and he promised and swore it, supposing 
that she would ask anything but that; but when 
he had sworn, she asked boldly for his mantle. 
Xerxes strove hard to refuse her, for no cause save 
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μὲν οὐδέν, φοβεόμενος, δὲ “Δμηστριν» μὴ καὶ πρὶν 
κατεικαζούσῃ τὰ χινόμενα οὕτω ἐπευρεθῇ πρήσ- 


ἐκείνη. Περσικὸν δὲ κάρτα ὁ στρατὸς δῶρον. 
ἀλλ᾽ οὐ γὰ ἔπειθε, διδοῖ τὸ φᾶρονι ἡ δὲ περιχαρὴς 


σκενάζεται ἅπαξ τοῦ ἐνιαυτοῦ ἡμέρῃ τῇ ἐγένετο 

fend 5 

: opa δὲ τῷ δείπνῳ τούτῳ περσιστὺ 
5 : δ i 

κατὰ δὲ τὴν λλήνων ηλῶσσαν τέλει- 

A δῦ 


φυλάξασα ἡ “Δμηστρις xpnite Ὁ 
ἢναί “τὴν Μασίστεω ἡνναῖκα. ὃ δὲ 
οὔτο μὲν ἀδελφεοῦ γυναῖκα 
Ὁ τοῦτο δὲ ἀναιτίην ἐοῦσαν τοῦ πρήγ 
ατος τὸ ἡπτου" συνῆκε γὰρ τοῦ εἵνεκεν ἐδέετο. ς 
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that he feared lest Amestris might have plain proof 
of his doing what she already guessed; and he 
offered her cities instead, and gold in abundance, 
and an army for none but herself to command. 
Armies are the properest of gifts in Persia, But as 
he could not move her, he gave her the mantle; and 
she, rejoicing greatly in the gift, went flaunting her 
finery. 

110. Amestris heard that she had the mantle; 
but when she learnt the truth her anger was not 
with the girl; she supposed rather that the girl's 
mother was guilty and that this was her doing, and 
so it was Masistes’ wife that she plotted to destroy. 
She waited therefore till Xerxes her husband should 
be giving his royal feast. This banquets served once 
a year,on the king’s birthday; the Persian name for 
it is “tukta,” which is in the Greek language 
perfect”; on that day.(and none other) the king 
anoints his head, and makes gifts to the Persians. 
Waiting for that day, Amestris then desired of 
Xerxes that Masistes’ wife should be given to her. 
Xerxes held it a terrible and wicked act to give up 
his brother's wife, and that too when she was guilt- 
less of the deed supposed ; for he knew the purpose 
of the request. 

111. Nevertheless, Amestris being instant, and 
the law constraining him (for at this royal banquet 
in Persia every boon asked must of necessity be 
granted), he did very unwillingly consent, and 
delivered the woman to Amestris; then, bidding 
her do what she would, he sent for his brother and 
thus spoke: “ Masistes, you are Darius’ son and my 
brother, yea, and a right good man; hear me then; 
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μὲν οὐδέν, φοβεόμενος δὲ “Λμηστρι», μὴ καὶ πρὶν 
κατεικαξούσῃ τὰ γινόμενα οὕτω ἐπευρεθῇ πρήσ- 
σων" ἀλλὰ πόλις τε ἐδίδου καὶ χρυσὸν ἄπλετον 

; ΄ =~ wv 2 ry ν ᾿ + 
καὶ στρατόν, τοῦ ἔμελλε οὐξεὶς ἄρξειν ἀλλ ἢ 
ἐκείνη. ἹΤερσικὸν δὲ κάρτα ὁ στρατὸς δῶρον. 
ἀλλ᾽ οὐ γὰρ ἔπειθε, διδοῖ τὸ φᾶρος. 4) δὲ περιχαρὴς 
ἐοῦσα τῷ δώρῳ ἐφόρεέ τε καὶ ἀγάλλετο. 

110. Καὶ ἡ "ΛἌμηστρις πυνθάνεταί μιν ἔχουσαν" 
μαθοῦσα δὲ τὸ ποιεύμενον τῇ μὲν γυναικὶ ταύτῃ 
οὐκ εἶχε ἔγκοτον, ἣ δὲ ἐλπίζουσα τὴν μητέρα 
αὐτῆς εἶναι αἰτίην καὶ ταῦτα ἐκείνην πρήσσειν, 
τῇ Μασίστεω γυναικὶ ἐβούλευε ὄλεθρον. φυλά- 
ξασα δὲ τὸν ἄνδρα τὸν ἑωυτῆς Ξέρξην βασιλήιον 
δεῖπνον προτιθέμενον' τοῦτο δὲ τὸ δεῖπνον παρα- 
σκευάζεται ἅπαξ τοῦ ἐνιαυτοῦ ἡμέρῃ τῇ ἐγένετο 
βασιλεύς. οὔνομα δὲ τῷ δείπνῳ τούτῳ περσιστὶ 
μὲν τυκτά, κατὰ δὲ τὴν "Ελλήνων γλῶσσαν τέλει- 
ον" τότε καὶ τὴν κεφαλὴν σμᾶται μοῦνον βασι- 
λεὺς καὶ Πέρσας δωρέεται" ταύτην δὴ τὴν ἡμέρην 
φυλάξασα ἡ “Apnotpis χρηίξει τοῦ Ξέρξεω δο- 
θῆναί οἱ τὴν Maciarea γυναῖκα. ὃ δὲ δεινόν τε 
καὶ ἀνάρσιον ἐποιέετο τοῦτο μὲν ἀδελφεοῦ γυναῖκα 
παραδοῦναι, τοῦτο δὲ ἀναιτίην ἐοῦσαν τοῦ TPIT 
ματος τούτον" συνῆκε γὰρ τοῦ εἵνεκεν ἐδέετο 

111. Τέλος μέντοι ἐκείνης τε λιπαρεούσης Καὶ 
ὑπὸ τοῦ νόμου ἐξεργόμενος, ὅτε ἀτυχῆσαι τὸν 
χρηΐζοντα οὔ σφι δυνατόν ἐστι βασιχηΐου δείπνου 
προκειμένου, κάρτα δὴ ἀέκων κατανεύει, καὶ 
παραδοὺς ποιέει ὧδε: τὴν μὲν κελεύει ποιέειν TA 
βούλεται, ὃ δὲ μεταπεμψάμενος τὸν ἀδελῴεον 
λέγει τάδε. “Μασίστα, σὺ εἷς Δαρείου τε παῖς 
καὶ ἐμὸς ἀδελφεός, πρὸς δ᾽ ἔτε τούτοισι καὶ εἷς 
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that he feared lest Amestris might have plain proof 
of his doing what she already guessed; and he 
offered her cities instead, and gold in abundance, 
and an army for none but herself to command. 
Armies are the properest of gifts in Persia. But as 
he could not move her, he gave her the mantle; and 
she, rejoicing greatly in the gift, went flaunting her 
finery. 

110. Amestris heard that she had the mantle; 
but when she learnt the truth her anger was not 
with the girl; she supposed rather that the girl's 
mother was guilty and that this was her doing, and 
so it was Masistes’ wife that she plotted to destroy. 
She waited therefore till Xerxes her husband should 
be giving his royal feast. This banquet is served once 
a year, on the king’s birthday; the Persian name for 
it is “tukta,” which is in the Greek language 
“ perfect” ; on that day. (and none other) the king 
anoints his head, and makes gifts to the Persians. 
Waiting for that day, Amestris then desired of 
Xerxes that Masistes’ wife should be given to her. 
Xerxes held it a terrible and wicked act to give up 
his brother’s wife, and that too when she was guilt- 
less of the deed supposed ; for he knew the purpose 
of the request. 

111. Nevertheless, Amestris being instant, and 
the law constraining him (for at this royal banquet 
in Persia every boon asked must of necessity be 
granted), he did very unwillingly consent, and 
delivered the woman to Amestris; then, bidding 
her do what she would, he sent for his brother and 
thus spoke: “ Masistes, you are Darius’ son and my 
brother, yea, and a right good man; hear me then; 
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στῆς ἀποθωμάσας τὰ λεγόμενα χέγει τάδε: : 
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δέσποτα, τίνα μοί ᾿χόγον λέγεις ἄχρηστον, κελεύων 
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τοιούτοισι ἀμείβεται» Ξέρξης δὲ θυμωθεὶς λέγει 
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τάδε. Οὕτω τοι, Μασίσταν πέπρηκται OF é 
rere 
ap ἄν τοι δοίην θνγα épa τὴν ἐ ὴ pats οὔτε 
: , , 
ἐκείνῃ πλεῦνα χρὸν συνοικήσεις, τὶ άθῃς 7 
ἡ ᾿ ΡΟΝ ss ὦ ΚΝ ν 
δέκεσθαι. δὲ ὡς ταῦτα ἤκουσε, εἴπας 


πεμψαμένη τοὺς δορυφόρους τοῦ Ξέρξεω rau" 
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you must live no longer with her who is now your 
wife. I give you my daughter in her place; take 
her for your own; but put away the wife that you 
have, for it is not my will that you should have her.” 
At that Masistes was amazed; “Sire,” he said, 
“what is this evil command that you lay upon me, 
bidding me deal thus with my wife? I have by her 
young sons and daughters, of whom you have taken 
a wife for your own son; and I am exceeding well 
content with herself; yet do you bid me put heraway 
and wed your daughter? Truly, O king, I deem it a 
high honour to be accounted worthy of your daughter ; 
but I will do neither the one nor the other. Nay, 
constrain me not to consent to such a desire; you 
will find another husband for your daughter as good 
as I; but suffer me to keep my own wife.” Thus 
answered Masistes ; but Xerxes was very angry, and 
said: “Τὸ this pass you are come, Masistes , I will 
give you no daughter of mine to wife, nor shall you 
longer live with her that you now have; thus shall 
you learn to accept that which is offered you.” 
Heanng that, Masistes said nought but this: ‘Nay, 
sire, you have not destroyed me yet!" and so 
departed 

112. But in the meantime, while Xerxes talked 
with his brother, Amestris sent for Xerxes’ guards 
and used Masistes’ wife very cruelly; she cut of the 
woman's breasts and threw them to dogs, and her 
hose and ears and lips Lkewne, and cut out her 
tongue, and sent her home thus cruelly uted 

118. Knowing nought as yet of this, but fearing 
evil, Masistes ran speedily to his μους. Seeing the 
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havoc made of his wife, straightway he took counsel 
with his children and set forth to journey to Bactra 
with his own sons (and others too, belike), purposing 
to raise the province of Bactra in revolt and work 
the king the greatest of harm; which he would have 
done, to my thinking, hnd he escaped up into the 
country of the Bactrians and Sacae; for they loved 
him well, and he was viceroy over the Bactrians. 
But it was of no avail; for Xerxes learnt his intent, 
and sent against him an army that slew him on his 
way, and his sons and his army withal. Such is 
the story of Xerxes’ love and Masistes’ death. 

114. The Greeks that had set out from Mycale for 

the Hellespont first lay to off Lectum 1 under stress 
of weather, and thence came to Abydos, where they 
found the bridges broken which they thought would 
be still holding fast, and indeed these were the chief 
cause of their coming to the Hellespont. The 
Peloponnesians then who were with Leutychides 
thus resolved that they would sail away to Hellas, 
but the Athenians, with Xanthippus their general, 
that they would remain there and attack the 
Chersonesus. So the rest sailed away, but the 
Athenians crossed over to the Chersonesus and Jaid 
siege to Sestus. 

115. Now when the Persians heard that the Greeks 
were at the Hellespont, they had come in from the 
neighbouring towns and assembled at this same 
Sestus, seeing that it was the strongest walled place 
in that region; among them there was come from 
Cardia a Persian named Ocobazus, and he had carried 
thither the tackle of the bridges. Sestus was held 


T At the western end of the bay of Adramyttium. 
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havoe made of his wife, straightway he took counsel 
with his children and set forth to journey to Bactra 
with his own sons (and others too, belike), purposing 
to raise the province of Bactra in revolt and work 
the king the greatest of harm; which he would have 
done, to my thinking, had he escaped up into the 
country of the Bactrians and Sacac; for they loved 
him well, and he was viceroy over the Bactrians. 
But it was of no avail; for Xerxes learnt his intent, 
and sent against him an army that slew him on his 
way, and his sons and his army withal. Such is 
the story of Xerxes’ love and Masistes’ death. 

114. ‘Fhe Greeks that had set out from Mycale for 
the Hellespont first lay to off Lectum ? under stress 
of weather, and thence came to Abydos, where they 
found the bridges broken which they thought would 
be still holding fast, and indeed these were the chief 
cause of their coming to the Hellespont. The 
Peloponnesians then who were with Leutychides 
thus resolved that they would sail away to Hellas, 
but the Athemans, with Xanthippus their general, 
that they would remain there and attack the 
Chersonesus. So the rest sailed away, but the 
Athenians crossed over to the Chersonesus and Jaid 
siege to Sestus. 

115. Now when the Persians heard that the Greeks 
were at the Hellespont, they had come in from the 
neighbouring towns and assembled at this same 
Sestus, seeing that it was the strongest walled place 
in that region; among them there was come from 
Cardia a Persian named Oceobazus, and he had carried 
thither the tackle of the bridges. Sestus was held 


1 At the western end of the bay of Adramyttium. 
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δὲ ταύτην ἐπιχώριοι Αἰολέες, συνῆσαν δὲ Πέρσαι 
τε καὶ τῶν ἄλλων συμμάχων συχνὺς Spiros: 

110. "Ἐτυράννευε δὲ τούτου ποῦ τομὸν Ξέρξεω 
ὕπαρχος *AprabeTns: ἀνὴρ μὲν Πέρσης, Servos δὲ 


ἀνδρὸς BANIVES ἐνθαῦτα ὃς ἐπὶ γῆν σὴν σ τρατεὺ 
i i σας ἀπέθανε" πούτου μον δὸς 


7 , στρ A 
ν τοιάδε" τὴν Ἀσίην ν πᾶσαν νομίζουσι ἑωυτῶν 
5 
εἶναι Πέρσαν καὶ τοῦ 3 aie βασιλεύοντος; ἐπεὶ δὲ 
ἡ Ν , ae CE Snot 
δόθη, τῷ χρήματα χαιοῦντος ἕξ στον 
fs 5 
aeedopne κι καὶ τὸ repev0s | ἔσπειρε καὶ ἡ ἐνέμετο, 
αὐτος τε ως ἀπίκοιτο ἐς Pe Gyre ev τῷ 
abut voastl ἐμ ἰσγετο. ante "δὲ ἐπολιορκέετο 
ὑπὸ ᾿Αθηναίω ων οὔτε ε παρεσκενασιεέον ς, ς TroNtOP™ 
ν δὲ ye" 7 
κίην οὔτε προσῦε; κόμενος τον Ὡλληναᾶς, ἀφύκτως 


T | aT ET Vs 
111. "Evel δὲ ronopxe copevorot Loge pawsrope 
Ἄλλον of 7 AOnvaiot ἀπό τε τῇ 
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by the Aeolians of the country, but with him were 
Persians and a great multitude of their allies withal. 

116. This province was ruled by Xerxes’ viceroy 
Artayctes, a cunning man and a wicked; witness the 
deceit that he practised on the king in his march to 
Athens, how he stole away from Elaeus the treasure 
of Protesilaus! son of Iphiclus. This was the way of 
it: there is at Elaeus in the Chersonesus the tomb 
of Protesilaus, and a precinct about it, where was 
much treasure, with vessels of gold and silver, 
bronze, raiment, and other dedicated offerings ; all 
of which Artafctes carried off, by the king’s gift. 
* Sire,” he said deceitfully to Xerxes, “there is here 
the house of a certain Greek, who met a just death 
for invading your territory with an army; give me 
this man’s house, whereby all may be taught not to 
invade your territory.” It was to be thought that 
this plea would easily persuade Xerxes to give him 
a man’s house, having no suspicion of Artayctes’ 
meaning; whose reason for saying that Protesilaus 
had invaded the king's territory was, that the 
Persians believe all Asia to belong to themselves and 
whosoever is their king. So when the treasure was 
given him, he carried it away from Elaeus to Sestus, 
and planted and farmed the precinct; and he would 
come from Elacus and have intercourse with women 
in the shrine. Now, when the Athenians laid siege 
to him, he had made no preparation for it, nor 
thought that the Greeks would come, and he had no 
way of escape from their attach. 

117. But the siege continuing fnto the late 

autumn, the Athenians grew wesry of their absence 


1 The fot Greek to fall in the Tran war, relrdvelneces 
(Mom, 22a. ΤῸ} 
7 295 


HERODOLUS 


ἑωυτῶν ὠποδημξοντες καὶ οὐ δονεέμενσι 
τὸ τεῖχος, ἐδέοντό ve τῶν στρατηγῶν ὅτως ἀπιΐ- 
your σφέας onion, of δὲ οὐκ ἔφασαν πρὶν ἡ 
ἐξέλωσε ἡ τὸ '"Αβηνλαίων cower adeat μεταπέμ- 
χὰ 7] ACHrRwr χοῖρον σῴεας μὲ μ 
ψηται οὕτω δὴ ἔστεργον τὰ παρεύνται 

118, OF ξὲ ἐν τῷ τείχει ἐς πᾶν ἤδη κακοῦ 
ἀπιγμένοι ἦσαν, oftm ὥστε τοὺς τύνους ἔψγαντες 
τῶν καιυέων ξσιτέοντο. ἐπείτε δὲ οὐδὲ ταῦτα ἔτι 
εἶχον, οὕτω δὴ ὑπὸ νύκτα οἴχοντα ἀποδριίντες οἵ 
τε Ἰϊέρσαι καὶ ὁ ‘Apraterns καὶ ὁ Οἰόβαξοςν 
ὄπισθε τοῦ τείχεος καταβάντες, τῇ ἣν ἐρημότατον 
τῶν πολεμίων, ὡς δὲ ἡμέρη ἐγένετο, οἱ Χερσονη" 
σῖται ἀπὸ τῶν πύργων ἐσήμηναν τοῖσι ᾿Αθηναίοισι 
τὰ γεγονὸς καὶ τὰς πύλας ἄνοιξαν, τῶν δὲ οἱ μὲν 
πλεῦνες ἐδίωκον, οὗ δὲ τὴν πόλιν εἶχον. 

119, Οἰσβαζον μέν νυν ἐκφεύγοντα ἐς τὴν 
Θρηΐκην Θρήικες ᾿ΑΛψίνθιοε λαβόντες ἔθυσαν 
Πλειστώρῳ ἐπιχωρίῳ θεῷ τρόπῳ τῷ σφετέρῳ, 
τοὺς δὲ per’ ἐκείνου ἄλλῳ τρόπῳ ἐφόνευσαν, of 
δὲ ἀμφὶ τὸν ᾿Αρταύκτην ὕστεροι ὁρμηθέντες φεύ- 
γεῖν, καὶ ὡς κατελαμβάνοντο ὀλίγον ἐόντες ὑπὲρ 
Alyas ποταμῶν, ἀλεξόμενοι χρόνον ἐπὶ συχνὸν 
οἱ μὲν ἀπέθανον of δὲ ξῶντες ἐχάμφθησαν. καὶ 
συνδήσαντες σφέας of "EAAgrEes ἦγον ἐς Σηστόν, 
per αὐτῶν δὲ καὶ ᾿Αρταύκτην δεδεμένον αὐτόν τε 
καὶ τὸν πταῖδα αὐτοῦ. 

120. Kai τεῳ τῶν φυλασσόντων λέγεται ὑπὸ 
Χερσονησετέων ταρίχους ὀπτῶντι τέρας γενέσθαι 
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from home and their ill success at taking the 
fortress, and entreated their generals to lead them 
away again; but the generals refused to do that, 
till they should take the place or be recalled by the 
Athenian state. Thereat the men endured their 
plight patiently. 

118. But they that were within the walls were by 
now brought to the last extremity, insomuch that 
they boiled the thongs of their beds for food ; but 
at the last even these failed them, and Artdyctes 
and Oeobazus and all the Persians made their way 
down from the back part of the fortress, where their 
enemies were scarcest, and fled away at nightfall. 
When morning came, the people of the Chersonesus 
signified from their towers to the Athenians what 
had happened, and opened their gates; and the 
greater part of the Athenians going in pursuit, the 
rest stayed to hold the town. 

119. Oeobazus made to escape into Thrace; but 
the Apsinthians of that country caught and sacrificed 
him after their fashion to Plistorus the god of their 
Innd; as for his companions, they slew them in 
another manner. Artajctes and his company had 
begun their fight later, and were overtaken a little 
way beyond the Goat's Rivers,! where after they had 
defended themselves a long time some of them were 
slain and the rest taken alive. The Greeks bound 
and carried them to Sestus, and Arta}ctes and his 
son likewise with them in bonds, 

320, It is told by the people of the Chersonesus 
that a marvellous thing befell one of them that 

ΔΑ roadstead opposite Lampsacus; the rivers were 


probably two small streams that flow into the sea there (How 
and Wells). 
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τοιόνδε" of τιίίριχοι ἐπὶ τῷ πυρὶ κείμενοι érdh- 
λοντό τε καὶ ἤσπαιρον ὅκως περ ἰχϑύες τεσάλωτοι. 
καὶ of μὲν περιχυθέντες ἐθώμαξον, ὁ δὲ ᾿Αρταῦ" 
κτῆς ὡς εἶδε τὸ τέρας, καλέσας τὸν ὀπτῶντα τοὺς 
ταρίχους ἔφη " Ξεῖνε ᾿Αθηναῖε, μηδὲν φοβέο τὸ 
τέρας τοῦτο" οὐ γὰρ σοὶ πέφηνε, ἀλλ᾽ ἐμοὶ σημαί- 
νει ὃ ἐν 'Ελαιοῦντι Πρωτεσίλεως ὅτι καὶ τεθνεὼς 
καὶ τάριχος ἐὼν δύναμιν πρὸς θεῶν. ἔχει τὸν 
ἀδικέοντα τίνεσθαι. νῦν ὧν dowd por τάδε 
ἐθέλω ἐπιθεῖναι, ἀντὶ μὲν χρημάτων τῶν ἔλαβον 
ἐκ τοῦ ἱροῦ ἑκατὸν τάλαντα καταθεῖναι τῷ θεῷ, 
ἀντὶ δ᾽ ἐμεωυταῦ καὶ τοῦ παιδὸς ἀποδώσω τάλαντα 
διηκόσια ᾿Αθηναίοισι περιγενόμενος." ταῦτα 
ὑπίσ' ὄμενος, τὸν στρατηγὸν ἘΞάνθιππον οὐκ 
ἔπειθε" οἱ γὰρ ᾿λαιούσιοι τῷ Πρωτεσίλεῳ τιμὼ- 
ῥέοντες ἐδέοντό μιν καταχρησθῆναι, καὶ αὐτοῦ 
τοῦ στρατηγοῦ ταύτῃ νόος ἔφερε. ἀπαγαγόντες 
ὲ αὐτὸν ἐς τὴν ἀκτὴν ἐς τὴν Ξέρξης ἔζευξε τὸν 
πόρον, οἱ δὲ λέγουσι ἐπὶ τὸν κολωνὸν τὸν ὑπερ 
Μαδύτον πόλιος, πρὸς σανίδας προσπασσαλεῦ" 
σαντες ἀνεκρέμασαν" τὸν δὲ πταῖδα ἐν ὀφθαλμοῖσι 
τοῦ ᾿Αρταύκτεω κατέλευσαν. ᾿ 
121. Tatra δὲ ποιήσαντες ἀπέπλεον ἐς τὴν 
Ἑλλάδα, τά τε ἄλλα χρήματα ἄγοντες καὶ δὴ 
καὶ τὰ ὅπλα τῶν γεφυρέων ὡς ἀναθήσοντες ἐς τῶ 
ipd. καὶ κατὰ τὸ ἔτος τοῦτο οὐδὲν ἐπὶ πλέον 
τούτων ἐγένετο. - 
1322, Totrov δὲ τοῦ ᾿Αρταὔκτεω τοῦ ἀνακρεμα- 
σθέντος προπάτωρ ᾿Αρτεμβάρης ἐστὶ ὁ Υἱέρσῃσι 
ἐξηγησάμενος λόγον τὸν ἐκεῖνοι ὑπολαβόντες 
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guarded Artayctes: he was frying dried fishes, and 
these as they Iay over the fire began to leap and 
writhe as though they were fishes newly caught. 
The rest gathered round, amazed at the sight; but 
when ArtaYctes saw the strange thing, he called 
him that was frying the fishes and said to him: © Sir 
Athenian, be not afraid of this portent ; it isnot to you 
that it is sent ; it is to me that Protesilaus of Elaeus 
would signify that though he be dead and dry he has 
power given him by heaven to take vengeance on me 
that wronged him. Now therefore I offera ransom, 
to wit, payment of a hundred talents to the god for 
the treasure that I took from his temple; and I will 
pay to the Athenians two hundred talents for myself 
and my son, if they spare us.” But Xanthippus the 
general was unmoved by this promise; for the 
people of Elacus entreated that Artayctes should 
be put to death in justice to Protesilaus, and the 
general himself likewise was so minded. So they 
carried Artayetes away to the headland where 
Xerxes had bridged the strait (or, by another story, 
to the hill above the town of Madytus), and there 
nailed him to boards and hanged him aloft; and as 
for his son, they stoned him to death before his 
father’s eyes. 

121. This done, they sailed away to Hellas, 
carrying with them the tackle of the bridges to be 
dedicated in their temples, and the rest of the stuff 
withal. And in that year nothing further was done. 

122. This Artayctes who was crucified was grand- 
son to that Artembares! who instructed the Persians 
in a design which they took from him and laid 


1 There is an Artembares in i. 114; but he is a Mede, and 
so can hardly be meant here. 
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τζύρῳ προσήνεικαν λέγοντα τάδε. wEre ers 
Πέρσῃσι ἡγεμονίην διδοῖ, ἀνδρῶ δὲ σοὶ Κῦρε, 
κατέλων τιστυάγην» φέρε ἢ ya ἐκτήμεθα 
ὀλίγην καὶ ταύτην τρηχέαν μετανασπάντες ἐκ 
5 
εἰσὶ 


ταύτης ἄλλην σχῶμεν ἀμείνω. ὶ δὲ 
ἢ 


μὲν ἀστυγείτονες ποκλαὶ δὲ καὶ ἑκασ ἐρὼν τῶ 
μίαν σχόντες πλέοσι ἐσόμεθα ὡμαστότερρι 
οἰκὸς δὲ ἄνδρας ἄρχοντα! ιαῦ «οιέειν" κότε 
yap δὴ καὶ παρέξει κάχλιον ἡ ὅτε YE ἀνθρώπων 
τε πολλῶν ἄρχομεν ™ σης τε τῆς "Ἀσίης ὕρον 
δὲ ταῦτα ἀκούσας Καὶ ov θ σας τὸ Oyo 
ἐκέλευε ποιέειν ταῦτα, οὗ Σ αὐτοῖσι αραΐνε 
κελεύων παρᾶ κευάζεσθ ὡς οὐκέτι ἄρξοντα 
SAX, ἀρξομένου ς᾽ ew γὰρ ς τῶν μαλακ 

ὅρων αλακοὺς γίνεσθαι" ᾿ yap τι τῆς ait! 

ῆ by τε 8 τὸν φύειν καὶ ἄνδρ 
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before Cyrus; this was its purport: “Seeing that 
Zeus grants lordship to the Persian people, and to 
you, Cyrus, among them, by bringing Astyages 
low, Iet us now remove out of the little and 
rugged land that we possess and take to ourselves 
one that is better. There be many such on our 
borders, and many further distant; if we take one 
of these we shall have more reasons for renown. It 
is but reasonable that a ruling people should act 
thus; for when shall we have a fairer occasion than 
now, when we are lords of so many men and of all 
Asia?’ Cyrus heard them, and found nought to 
marvel at in their design; ‘‘Do so,” said he; “but 
if you do, make ready to be no longer rulers, but 
subjects Soft lands breed soft men; wondrous 
fruits of the earth and valiant warriors grow not 
from the same soil.”” Thereat the Persians saw that 
Cyrus reasoned better than they, and they departed 
from before him, choosing rather to be rulers on a 
barren mountain side than slaves dwelling in tilled 
valleys. 
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(‘| Xerxes’ march” and ‘' Xerzes’ army” refer alirays to the 
tnrasion of Greece τη 480 3.0.) 


Abae, an oracular shrine in Phocis, 1. 46, virr. 27, 33, 134 
Abantes, an Eubocan tribe, 1. 146 
Abaris, a legendary Hyperborean, iv. 36 
Abdera, a town of Thrace on ¢he Nestus, 1. 168, νι. 46, vir. 109, 
120, 126; Xerxes’ first halt in his flight, vit. 120, 
Abrocomas, son of Darius, killed at Thermopylae, vir. 224 
Abronichus, an Athenian, yi. 21. - 
Abydos, a town on the Hellespont, v. 117; Xerxes’ bridge there, 
vu. 33 foll., 43, 44, 45, 95, 147, 174, vu. 117, 130, 1x. 114 
Acanthus, in Chalcidice, on the ssthmus of Mt. Athos, one of 
Pri) chief halting-places on Ins march, vi. 44, vin, 115-117, 
21, 124 

Acamania, in N.W. Greece, 11. 10, vu. 126 

Aceratus, a DeJphian prophet, v3). 37 

Acca, 8 mver alleged to be E, of the Caspian, ται, 117 

Achacana, their expulsion of Jonians from Greece, 1. 145; in 
the Trojan war, τι. 120; at Croton, vin. 4753 the only atoch 
which has never left tho Peloponnese, vin. 73. Achacans of 
Phtlnotis, ναι. 132, 173, 185-197. Actsea in the Pelupannese, 
Nn O4, vant 36 

Achacmenes, (1) βοὴ of Danus, guvemor cf Egypt under Xerxes, 
vu 7, ane of Nerxeas’ admirals, vir 97, his advice to Xeries 
to heep the fleet together, vin 236, bis death, am 12. 
2) Varthest ancestor of Gyrus, τι, 75, vir ΤἹ 

Achaemenid, dynasty in Pemia, 1 125, τας, 6 

Achacus, a legendary eponymous her, 1, Os 

Achelota, a mver af NW Greve, tr 126, compand with the 
Nile, αὶ 10 

Acheron, δ τινος ΕΣ ΝΥ, Greece, tri τ, ate ples acy peecd τὸ 
be δ passage to the world of the dead vt 
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INDEX 


Achilletum, ἃ town in Asia Minor near the mouth of the Scaman- 

ler, v. 94 

Achilles, ‘‘ Race” of, a strip of Jand on tho Pontic coast, IV. 
55, 76 

Acraephia, a town near the Copaic lake in Boeotia, vir. 135 

Acragas (Agrigentum), vit. 165, 170 

Acriswus, father of Danaé, v1. 53 

Acrothoum, a town on the promontory of Athos, vit. 22 b 

Adeimantus, Corinthian admiral at Salamis, vir, 137, vitt. 5, 59, 
Ht, 91 

Adicran, a Libyan king, rv. 169 - 

Adrastus, (1) son of Gordias, ἃ Phrygian refugee at Croesus” cout, 
τ, 85-45. (2) Son of Talaus, an Argive hero, v. 67 foll, 

Adnatic sea, τ. 163, rv, 33, v. 9 

Adyrmachiae, αὶ Libyan tribe, τν. 168 

Aca, in Colchis, 1. 2, vis. 193, 197” 539, 

Aeaces, of Samos, (1) father of Polycrates, τι. 182, 11. 39, i Ἶ 
vs. 13, (2) Son οἵ Syloson, νι. (8; confirmed as despot © 
Samos by tho Persians, vs. 22, 25 “ΠΝ £0, 

Acacus and Acacidac, local heroes worshipped in Aegina, V. δι 
v. 89, vi. 35, vin. 64, 83 

Aegae, in Argolis, τ. 145 

Aegacae, Aeolian town in Achaea, τ. 149 

Aegacan sea, 1. 97, 113, tv. 85, vir, 36, 55 to οἱ 

Aecgaleos, tho hill in Attica whence Xerxes saw the battle 

A Salamis, vin. “ 1 183 
ege, ἃ town in Pallene, vu. 12: 

Aegeus, (}) son of Ocolycus, a Spartan, rv. 149. (2) Son of 
Vandion, king of Athens, 1. 173 ᾿ 8 

Aegialeans, a “ Pelasgian” people, vit, 94; of Sieyon, Y. 6 

Acwisteus, son of Adrastus of Sicyon, v. 68 

Aeuicores, 3 legendary Athenian, son of Ion, v. 66 


. vit, 147, watt, 4], 

ὶ . . 2 vir, $44; Cleo- 
menes in Aegina, v1. 50, 61; Acginetan hostages, YI. δὶ 
Fleet, vin. 46; Aeginetans in battio of Salamis, vit. oh 
91-03; offerings at Delphi, wri, 122; Aeginetans at Pistaem 
tx, 23, ΤῊ, 85 

Aegins, legendary daughter of Asopus, v. 80 

Arar in Argols, τ᾿ 145 
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- 1π. 92 

7 το sspont, rx. 119 
fae , : » ss δὲ 

Aenea, a town on the Thermaic gulf, vi. 123 

Aenesidemus, an officer of Gelos in Sicily, vir. 154, 165 

Aenus, a town at the mouth of the Hebrus, rv. 90, vir. 58 

Aenyra, a place in Thasos, v1. 47 

Acolians, their conquest by Croesus, 1. 6, 26; resistance to Cyrus, 
1. 141, 152; their scttlements im Asia, 1, 149-162; in the 
armies of Harpagus, 1. 171; part of a Persian province, 111. 
90; in Darius’ Scythian expedition, rv. 89, 138; reconquest 
by Persians, v. 122; in Iontan revolt, vr. 8, 28; part of 
Xerxes’ fleet, vir. 95; Sestus an Acolian town, rx. 115; 
Thessaly originally Aeolian, vir. 176; (often mentioned with 
Ionians, to denote Greek colonists in Asia.) 

Acolidae, a town in Phocis, vit. 35 

Acolus, father of Athamas, v1. 197 

Aéropus, (1) a descendant of Temenus, vii. 137. (2) Son of 
Phihppus, king of Macedonia, vit. 139 

Acsanius, ἃ man of Thera, 1v. 150 

Aeschines, a leading Eretran, vt. 100 

Aeschraeus, an Athenian, viii. 11 

Aeschrionians, 2 Samian clan, m1. 26 

Aeschylus, the Athenian poct, reference to one of his plays, πὶ 166 

Acsopus, the chronicler, 11. 134 

Aectohans, vi. 127, vir. 73 (Ehs the only Actohan part of the 
Peloponneso), 

Agaeus, of Els, v1. 127 

Agamemnon, hing of Mycenac, 1. 67, tv. 103, vir. 159 

Aganste, (I) daughter of Cleisthenes of Sicyon, v1. 126, 130 foll. 
(2) Daughter of Hippocrates of Athens, v1. 131 

Agasicles, of Halicarnassus, 3. 144 

Agathyrsi, a tribe on the Scythian borders, rv. 49, 100, 102, 219, 
125; their customs, Iv. 10} 

Agathyrsus, son of Heracles, rv. 10 

Acbalus, an Aradian, v11. 0S 

Agbatana, (1) Persian capital in Media, τ. 110, 153, un. C4, 92; 
plan of, 1 0S, (2) In byria, Camby ees’ death there, p11, ΟἹ 

Agenor, father of Cadmus, tv, 147, v1. 91 
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Agetus, a Spartan, v1, ΟἹ 
Agis, king of Sparta, νι. 65 - 
Aglaurus, daughter of Cecrops, her shrine at Athens, Witt. 53 
Aglomachus, his tower at Cyrene, tv. [06 
Agora, a town in the Chersonese of Thracr, v3. 58 h 
Agrianes, (1) a Paconian tribe, τ. 16. (2} A tributary of the 
Hebruzg, tv. 90 
Agron, king of Sardis, 1. 7 
Agyllaci, an Etrusean tribe, 1, 167 
Aas, son of Acacus, a hero οἵ the Trojan war, v. 66, ΥἹ. 35, vit, 
G4, 191 a 
Alabanda, a town in Caria, vit, 195; another alleged to be in 
Phrygia, vit. 136. 2 
Alaha, a town in Corsica inhabited by the Phocaeans, 1. 15 ai 
Alarodii, a tribe in tho Persian empire, E. of Armenia, ἯΙ, δὴν 
vn. 79 
Alazir, king of Barea, rv, 162 Φ εν 
Alazones, a tribe in or adjacent to Scythia, tv. 17, ba τῷ 
Alcaeus, (1) son of Heracles, τ ἢ. (2) The lyric poet, his poe! 
oro battle between Athenians Bnd alvtilenseanss vy. 95 
armaman 7 Snectan Winn som af Yeleclus, vit. 2 
survivors of & battle between 


{ Aéropus, vir. 139 
f Clinias, vir. 17 
Alcides, a Spartan, vi. 64 
Alchnachus, an Erctrian, v1. 101 
Alcmene, mother of Heracles, 11. 43, 145 
Alemeon, an Athenian, 1. 59; enriched by Croesus, 
His son and descendants, enemies of Pisistratus, 1. Oly of 
v. 62; under a curse for kuling Cylon, v. 70; Ce terre 
collusion with Persians after Marathon, vi. 115, ele nes 
Megacles, the successful suitor for the daughter of Cleisthe! 
of Sicyon, vt. 125, 131 a 
Alcon, & Molossian suitor for Cleisthenes’ daughter, vi. 127 
aries ies PE Nehenn at Trena Σ 56, 1x. 70 - 
Datis’ army, γι, 90 
τὰ G, 130, 172, 1x. δ8 
in Egypt, 1. 113-120. 
tas; his treatment of 
rot) + 4+ Greek, ¥, 22; advice 
se ας ας 187-1395 δὰ inter: 


vi. 135, 


INDEX 

mediary between Persia and Athens, vit. 140-144; infor. 

mation given by him to the Greeks before Plataca, rx. 44-46 
Alilat, an Arabian deity identified with Aphrodite, m1. 8 
Alopecac, δ demo of Attica, v. 63 
Alpeni or Alpenus, a village behind the Greck position at 
ae Thermopylae, vir. 227 

: ae | slowing apparently from the 


Alus, in Achaea, 
197 

Alyattes, king of Lydia, father of Croesus, his war with Miletus, 
I. 16-25; protection of Scythians against Media, 1. 73; his 
tomb, 1. 93 

Amasis, (1) king of Egypt, visited by Solon, 1. 30; alliance with 
Croesus, 1. 77; place in Egyptian chronology, u. 43, 145; 
his Greck guard, τι. 154; his revolt against Apries, τι, 162, 
169; his death, tm, 10; Cambyses’ treatment of his body, 
i. 16; friendship of Amasis and Polycrates, ms. 39-43. (2) A 
Maraphian, commander of Persian army against Barca, τὺ. 
167, 201, 203 

Amathce, a town in Cyprus, its refusal to revolt against Persia, 
v. 104 

Amazons, their intermarriage with Scythians, rv. 110-117; 
story of Athenian victory over them, 1x. 27 

Amestris, wife of Xerxes, yu. 61, 114; her revenge on a rival, 
1x, 109-112. 

Amiantus of Trapezus, an Arcadian suitor for Cleisthenes’ 
daughter, vr. 127 

Amilcas, king of Carthage, defeated by Gelon, vir. 165-167 

Aminias of Pallene, an Athenian, distinguished at Salamis, vir. 
84-93 

Aminocles of Magnesia, enriched by Persian shipwreck at Sepias, 
vir. 190 

Ammon (or Amoun), an oracular deity in Libya, identified with 
Zeus, τ. 46, πὶ 32, 65 

Ammonians, a colony from Egypt and Ethiopia, 11. 42; on the 

route from Egypt to N.W. Ainca, rv. 181; Cambyses’ expedi- 

2 ξ ‘an 


i 
3. 173; tradition and ceremonial there, vit. 
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Ampe, a town on the Persian gulf, near the month of the Tigris, 
ve. 20 

i idi cir 199 

ee eee re ee ae ἕω oracular shrine, 

hfe of states in-N.E. Greece, 

: »+ 4, ..2. An eponymous hero Am 

Phetyon, vir. 200 ; ὼς 

Amphilochus, ἃ legendary hero, son of Amphiaraus, rit. 91, YS 
1 


Amphilytus, an Acarnanian diviner, 1. 62 2 

Amphimnestus of Epidomnus, a suitor for Cleisthenes’ daughter, 
vr, 127 ri 

Amphissa, 9 town in Locris, a refuge for some Delphians when 
threatened by Xerxes, vim, 32, 36 f the 

Amphion, a Cotinthian of the Bacchiad clan, grandfather οἱ 
despot Cypsclus, ν, 92 vt. 63 

Ampbitryon, alleged father of Heracles, m1. 43, 146, v. 59, "δ; 

Ampraciots, in NAW. Greece, part of the Greok fleet, vin 45) 
in Pausanias’ army, rx, 2 OF, Vi 

Angntas, (1) king of Macedonia, father of Alexander, x: im Ye 
173, vin. 136, 139, 1x. 44; Persian envoys sent to ht alas 
17-19. (2) A Porsian, eon of Bubares and grandson of Amy 
ot Macedonta, vii. 136 

Amyrgit, δ tribe of the Sacae, vir. 63 

Amyris, a man of Sins, v1, 127 5 

Amprtaeus, ono of tho tater kings of Igypt, τι, 140, tr. I 

Amytheon, father of tho seor Melampus, 1), $9 

Anacharaus, δ Scythian phil-Heliene, tv. 40, 76 

Anacreon of Teos, the Poet, τὰ, 12] 

Anactonans, a people af NAY, Greece, 3x. 23 

Anacyrus, 8 demo of Attica, yr 93 

Anaphes, a Persian officer in Xerses’ army, vu, 62 

Anaphiy stus, a deme of Attica, rv. 09 

Anaua, a townin Phrygia, yi. 30 of 

Anarandrides, (1} a Spartan, son of Theopompus, ancestor ν 
Leatychides, win, ISL. (2) King of Sparta, son of Lr0n7 
contemporary with Croesus, 1, 67; father of RT 
Doneus, Leonilss, and Cleombrotns, v.39, yas. 159, 2H 
wun ΤΣ 
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Anaxandrus, a king of Sparta, vu. 204 
Anaxilaus, (1) a Spartan, son of Archidemus, ancestor of Leuty- 
chides, vitr. 131. (2) Despot of Rhegium, son of Creticus, 
vi. 23; an ally of the Carthaginians in Sicily, vir. 165 
Anchimolius, a Spartan general, v. 63 
Andreas of Sicyon, a suitor for Cleisthenes’ daughter, v1. 126 
Androbulus, α Delphian, vir. 141 
Androcrates, a Jocal hero worshipped at Plataca, 1x. 25 
Androdamas, a Samian, vii. 85, rx. 90 
Andromeda, daughter of Cepheus and wife of Perseus, vit. 61, 
50 
Androphagi, a people adjacent to Scythia, 1v. 18, 100, 102, 119, 
125; their customs, rv. 106 
Andros, in the Aegean, 1v. 33, v. 31, vir. 108; besieged by 
Themistocles, vi, 111; Andrians in tho Persian fleet, vii. 
6 


6 

Aneristus, (1) ἃ Spartan, father of Sperthias, vir 137 (2) Grand- 
son of (1), Herodotus’ theory that his death was caused by 
the wrath of Talthybius, vir. 137 

Angites, a tributary of the Strymon, vi. 113 

Angrus, a river in Illyria, rv. 49 

Annon, a Carthaginian, father of Amilcas, yir. 165. 

Anopaca, the mountain pass winch tumed tho Greek position 
at Thermopylae, vir. 216 

Antagoras, a man of Cos, 1x. 76 

Antandrus, a town in the Troad, νυ. 26, vi. 42 

Anthele, a villago near the pass of Thermopylae, vit. 176 

Anthemus, a town in Macedonia, v. 94 

Anthy Ila, a town in tho Delta, 11. 97 

Anticbares, a man of Ileon, v. 43 

Anticyra, δ town in Malts, on the Spercheus, Vaz. 198, 213 

Antidorus, a Lemnian deserter to the Grvks from the Penman 
fleet, vitt, 11 

Antiochus, an Elean, rx. 33 7 

Antipatrus, a Thasian, chosen by his countrymen to provide for 
Xerxes’ reception, vi. 18 

Antiphemus, of Lindus, founder of Gela in Sicily, vir 1525 

Anya, (1) (and Anyetan province of Ezypt)inhatved by one 
af the warnor tnbes, τα 137, 166 ἘΣΣΙ 
hisexpubion by Ethiopians m1 

Aparytae (pos:bly the moder Αὐτι δ), a tobe in the casters 
yan of the Permian empire, ni 9} 


53) 


Apaturia, 80 Athenian festival celebrated in the month Pys™ \ 
epsion, I. 141 


‘Aphrodisias, 81. Jand off the + of Liby® Iv. 

Aphrodite, svorshipped 12. Cyp nd Cy ,.1.} 

31. 151: in ὁ (Hathor), 1% 1, 1125 ther } 

various DAMES; 105, 131, 199, 11. 8 tv. 59, 6 

Aphthite province of Egy?! inhi me 
clans, 1. 166 


Apis, (i) the sacred calf of Egypt> 11 38, 153 
Jegious treatment of Apis, 11% 27-29. (2) An 


Apollo, 1. 81, vu. 265 cult at Delos and Delphis , BO, 91,} 


vi. 80, ΟἹ 
§3, 144, 155 (Horus), 11 109, 178, 11}. 52, Fv. 69, 1 
wit, 33, 134 
Apollonia, (1) 8 town on the urine βεδν ww. 90) 93. 
‘on the fone gulf, 1X. 90 
Apollophancss 5 man of ‘Abydos, VI; 26 
n 7 


tion against Cyrene, rv. 159 
tribe neat tho Chersonese (promonto’ 
34,36, 1s. 119 


τὰς 91, 97 

Artin guil (Red Sea) 11. 11, 102, 158, 

an Xerzes forces vit. 69, 86, 194 
< 


οἱ Nand Aradas, off the Phoenician 
alleged tnbotary © 
ew river towing from tho went into th 


Si senscr tae 179-21 
Arala ve τινος with Spartse 1. (5; 6 Pelargi 


gto 


gin isin 


146; preservation of the cult of Demetor, τι. 171; Cleomenes 
in Arcadia, vi. 74; Arcadian settlementa in Cyprus, vir. 90; 
Arcadians at Thermopylae, vit. 202; Arcadian deserters to 
Xerxes, viz. 26; Arcadians in the Greek army on the Isthmus, 
vu, 72 (other unimportant reff.) 

Arcesilaus, name of threo kings of Cyrene. (1) Son of Battus, rv. 
169, (2) Son of another Battus, rv. 160. (3) Son of a third 
Battus, his treatment of political enemies, 1v. 162-164; his 
death, rv. 164 

Archandrus, son-in-law of Danaus, an Egyptian town called 
after him, τσ. 98 

Archelai, a Sicyonian tribe so named by Cleisthenes of Sicyon, 
v. 68 

Archelaus, a king of Sparta, v1. 204 

Archestratides, a Samian, rx. 90 

Archias, (1) a Spartan, his exploit in the Lacedaemonian attack 
on Polycrates of Samos, m1. 55. (2) Grandson of the above, 
honour paid him by the Samians, 11. 55, 

Archidemus, Q) ἃ Spartan, ono of Leutychides’ ancestors, sun 
atts ie “= ΤΑΙ, (2) A King of Sparta, son of 
vos ἈΠ ἢ 

᾿ ΝΟ φχρῖβ, π. 135 

“ ys ~ of tho iambic metre, 1. 12 

Ardericca, (1) a village in Assyria, 1.185. (2) A place near Susa, 
vr. 119. 

Ardys, king of Lydia, son of Gyges, 1. 15 

Are1, ἃ tribo of the Persian empire, thoir tribute, m1. 93 

Areopagus at Athens, viii. 52 ‘ 

Ares, vir. 140, ταις, 77; local cults, in Egypt, τι. 36, 69, 83; in 
Scythia, rv. 59-62; in Thrace, v. 7, vil, 76 i 

Argades, son of Ion, his namo given to onc of tho four ancient 

Ki Jthenlan tribes, v. oe ΠΡ τ δῦ 
Tgaeus, a king of Macedonia, son of Perdiccas, vit. 

Arganthonius, Sang of Tartessus (at the mouth of the Guadal- 
quivir), his friendship with the Phocaeans, 1. 163, 165 

Argo and Opis, two maidens fabled to have come from the 
Hyperboreans to Delos, 1v. 35 

Argea, wife of Anstodemus, hing of Sparta, νι. 52 

Argilus, a town west of the Strymon, Wu. 115 _ 

Argimpasa, a Scythian goddess identificd with Aphrodite, Iv. 
59, 07 

Argiopum, a place near Plataea, 1x. 57 


gu 
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ar ppaci, g Primitivo People adjacent to Scythia, said to be 
ald, IV. = 

Argo, voyage of the ship to Libya, rv. 179; to Colehis, vi. 192 

Argos and Argives, Io carsied off from Angos, 1. 1, 5; wat 
between Sparta and Argos, 3. 82; Argive musicians, mr. 131; 
Cadmeans expelled from Bocotia by Argives, v. 57, δὶ ; wat 
with Sicyon, v. 67; Argive tribes, Vv. 68; alliance with Acgina 
against Athens, v, 86-89; war against Sparta, vi. 75-84; 
quarrel with Aegina, v1. 92; Argive neutrality in the Persian 
war, Wi. 148-152; good offices to Mardonius, tx. 125 madness 
οὗ Argive women, 15. 34 6 

Argus, a local hero, his temple violated by Cleomenes, V1, 15-82 

Anabignes, a Persian general, son of Darins, yit. 97; killed at 
Salamis, vor. 89 

Ariantas, a king of Soythta, rv. 81 

Ariapithes, a king of Scythia, rv. 78 

Arinramnes, (J) a Persian, ysis. 90. (2) Son of ‘Leispes, an ancestor 
of Xerxes, vir. 11. 

Ariazus, a Persian, vit. $2 

Aridolis, despot of Alabanda in Caria, vit. 195 

Arii, a Median people, vis. 62 

Arimaspi, a fabled northern people, said to be one-eyed, mm. 116, 
αν, 13, 14, 27 

Arimnestus, o Plataean, rx. 72 

Aromardus, (1) a Persian officor in Xerxes’ army, son of Arta: 
banvs, viz. 67. (2) A Person officer in Xerxes’ army, son 0 
Darius, vi. 78 Α 

Arion, a minstrel of Methymna, story of bis rescue from death 
by a dolphin, τ. 23, 24 

Anphron, an Athenian, 
virt, 131 


nt f Lesbos, 1. 151 
prise ΔΈΟΣ cent τ όμως ἐν 138. (2) A Samian, 1x. 


(4) A Milestan, organiser 
30-38, vi. 1, 5, 9, 13, 18; 
thens, v. 65, 951-100; his 


Pencles’ grandfather, v1. 134, vin. 33, 


. hoa τ ς imantus, vir 137. (2) A 
Froconnestan poet, son of Cafstrobius, lus travels in the north, 
duappearance and subsequent reappearance after 810 years, 
rv, 13-16 

Aristides, an Athenian, ostracised by the people, his conference 
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with Themistocles before Salamis, vit, 79-82; his part in 
tho battle, virt. 95; at Plataea, rx. 28 

Aristocrates, an Aeginetan, νι. 73 

Aristocyprus, king of the Solii, 2 leader in the Cyprian revolt 
against Persia, vy. 113 

Aristodemus, (1) sole survivor of the Laccdaemonians at Thermo- 
pylae, vir, 229-231; his death at Plataca, 1x. 71. (2) A king 
ot Sparta, v1. 52, vir. 204, vir. 131 

Aristodicus of Cyme, 1. 158 

Aristogiton, one of the murderers of Hipparchus, v, 55, νι, 109 
23 

Aristolaidas, an Athenian, τ. 59 
istomachus, a hing of Sparta, vr. 52, vit. 204, virr. 131 

Ariston, (1) hing of Sparta temp. Croesus, 1. 67, v. 75, νι. 51, 
61-69. (2) Despot of Byzantium, rv. 138 

Aristonico, Pythian priestess temp. Xerxes’ invasion, vit. 140 

Atistonymus of Sicyon, a suitor for Cleisthencs’ daughter, v1. 


Aristophantus, a Delphian, v1. 66 

Aristophilides, king of ‘Taras (Tarentum), m1. 136 

Anizanti, one of the six Median tribes, x. 101 

Armenia, source of the Halys, 1. 72; of the Euphrates, 1. 180, 
199; adjacent to Ciltcia, v. 49, 52; part of the Persian empire, 
nr. 93; Armemans in Xerxes’ army, vir 73 
tpoxals, one of the sons of Targitaus the legendary founder 
of the Scythian people, rv. 5 . 

Arsamenes, a Persian officer in Xerxes’ army, son of Darius, 
vit, 68 

Arsames, (1) a Persian, father of Hystaspes, first mentioned, 
1, 209. (2) A Persian officer in Xerxes’ army, son of Darius, 
ναι. 69 

Artabanus, Xerxes’ uncle, son of Hystaspes, dissuades Darius 
from the Scythian expedition, Iv. 63; a conversation with 
Danus, iv. 143; advice to Xerxes against his expedition to 
Greece, viz, 10-12; hus vision and change of mind, vi. 16- 
U8; bus dialogue with Nerxes at Abydos, vit. 46-52. Elee- 
Where as a patronymic. 

Artabites, a Persian, vir. 65. τ 

Attabazus, a Persian general in Nerxes’ army, vir. Οὔ; μὶν 
siege of towns in Chaleiuce, vin. 126-12: disagreement 
with Mandonius before Plitaca, rt. 41, 55; flicht with bis 
army frum Plataca, 13. bb; mtum to Asia, 1x. 89 
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INDEX 


Attace, Δ Lown near Cyzicus, av. 14, v1, 33 
Attachices, the Persian engincer of Xertee’ canal throuzh Athos, 
vit. 223. hfs death, wit, 117, Elowhere a patronymic. 
Actaci, an old name for the Peestane, wit. 62 
Attarua, two Persians of the name, vit. 22 and vit, 66 
Arlanes, Pye brosher of Daring vin22), (2) A Thracian tributary 
of the Danube, iv, 49 Ν 
Anaphrenes, (1) Darius brother, tho Persian governor of Sardis, 
1, 253 his allinnce with Arutagoras, and its ruptam, V. 3 ; 
negotiation with Athenians, 5. 13, 06; at Sardie when takea 
hy Athenians and Ionians, y. 100; his operations in Tonis, 
¥. 123; chargo against Histinous, vi. 1; punishment of con. 
spiratora at Sardis, v1. 4; oxecution of Histiaous, vi. ὅσ᾽ 
taxation of fonia, v1.42 (5) Son of the above, calleagne of 
Datis τὰ the invasion of Attica, vi. 04, 119, vir, 8, 10, 74 
Artayetes, a Persian general under Xerzes, and goremnor, © 
Sestus, eaptured and crucified by tho Greeks for his violation 
of α temple, vir. 33, 78, tx, 210-120 (Seis 
Artaynto, daughter of Xerxes’ brother Masistes, Xerxes’ intrigue 
with hor, 1x. 108~112 
Artafntes, (1) a Persian generat in Xerxes army, son of Arta- 
choees, vir. 130; his esenpo aftor Mycalo, rx, 102, 107. (ya 
+ Persian genoral in Xerxes’ army, son of Ithamitres, vit. 67 , 
Artombares, (1) a Mede, bis complaint to Astyages of Cyms 
treatment «f 4 fochowct eons ΤΠ ΠΙᾺ ds Persian, 
Ἁ J 


ancestor¢ *' i , 2 is 
Artemis, he «+ an ξὺν Wt 48, rv, 35, 
87, vx. IB" st : Pa oythia, ry. 33, 
v. 7; in eo dS, 166 
Artemisia, ¢ pee ficet, vir, 89; 
her advict ἘΠῚ ᾿ : ‘conduct in the 
battle, v7 vir. 101-108 
Artemisium. 176; station 


of the Grin... , Η woe +, battles with 
Xerxes’ fleet, vint. 8-23; abandoned by the Grecks, vi. 40 
Artescus, & river in Thrace, crossed by Darius on his way to 
Soythia, rv. 95 
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Artoxerzes, Ling of Persia, eon of Xerxes, vit. 100; his friendly 
relations with Argos, vii. 15] 

Artozortre, daughter of Dariue and wife of Montoniue, vi. 43 

Artybius, a Perman general in Cyprus, v. 108-112 

Artyphius, a Persian officer in Xerxes’ army, son of Artabanus, 
vir. 66 

Artystone, Cyrus’ daughter, wife of Darius, 111. 88 

Aryandes, Vorsian eatrap of Egypt under Darius, his atlver 
coinage, iv. 160; his forces eent to reinstate Pheretime in 
Barea, tv. 167, 200 

Aryenis, daughter of Alyattes king of Lydia, married to Asty ages 
the Mede, 1. 74 

Asbystac, a tribo of Libya, rv. 170 

Ascalon, a town tn Syna, 1. 105 

Asin: beginning of troubles between Asia and Greece, 1, 4. 
Croesus’ conquest of Asiatic Greeks, 1. 6; division of Upper 
and Lower Asia by the Halys, 1. 72; Assyrian rulo of Uppor 
Asia, 1.95; Asia ruled by Medes, 1. 102; by Scythians, 1, 
103-106, Iv. 4, vir. 20; by Persians, 1. 130; Ionians of 
Asia, 1.142; Median conquest of Lower, Persian of Upper 
Asia, 1.177; wealth of Assyria a third of ontiro wealth of 
Asia, 1. 192; division of Asia and Libya, 11. 16, 17; Darius’ 
Asiatic empire, mm. 88-04; extremities of Asia (e.g. Arabia), 
πὶ. 115; prosperity of Asia under Darius, ἵν, 13 mistako 
of those who think Europo no bigger than Asia, rv. 36; 
geography of the world, ιν, 37-42; name of Asia, Iv, 46; 
Asia and Libya compared, rv. 198; Aristagoras’ map of Asia, 
v. 49; the “royal road” in Asia, v. 62; Asia “shaken for 
three years" by Darius’ preparations against Greeco, vit. 1; 
every nation of Asia in Xerxes’ armament, vit, 21, 157; 
numbors of Asiatic contingents, vit. 184; Persian behef that 
all Asia is theirs, 1x. 116 (many other unimportant reff.) 

Asia, wife of Prometheus, rv. 45 

Asiag, (1) son of Cotys, a legendary Lydian, 1v.45. (2) A clan 
at Sardis, rv. 45 


Asine, a town m Laconia, vit. 73 
Anmarh nama afc meets ἐΡΤΩξτ το we on 
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Asopus, (1) a river in Trachis near Thermopylae, vu. 199, 216, 
217, (2) A river in Boeotia, made tho boundary between 
Theban and Plataean territory, vi. 108; frequently referred 
to in connection with the Platacan campaign of Mardonivs, 
who encamped on 118 bank, τσ. 15-59 : 

Hepathines, one of the seven conspirators against the Magians, 
ft. 70, 78 

Assa, 2. town in the Singitic gulf west of Athos, yu. 122 

Assegus, a town with ἃ local cult of Athene, in the land: 
Miletus, 1, 19, 22 

Assyria: Assyrian rule of Upper Asia, τ. 95; resistance 10 
Medes, x. 102; Median conquest of all Assyria but Babylonia, 
1. 108; Cyrus’ invasion, 1 178, 188; Herodotus’ proposed 
Assyrian history, τ. 183; some account of Assyria, 1. 192- 
194; Sanacharibus’ invasion of Egypt with Arabians and 
Assyrians, στ. 141; Assyrian script, rv. 87; Porsous 88 
Assyrian, vi. 64; Assyrians in Xerxes’ army, vil. 63 

Astacus, o legendary ‘'heban, v, 67 

Aster, a Spartan, v. 63 

Astrabacus, a Spartan hero or demigod, vr 69 ᾿ 

Astyages, a Median king, son of Syaxares and son-in-law of 

esus, τ, 73-75; his treatment of Cyrus as a child and 89 
. wee fs earns ταὶ 107-125; deposed 


‘ramid, τα 136 


᾿ “ Aphrodite,” 11, 41 
5, 29, vint, 106; on 


5. of 


‘ 
Greek hero, vit. 68; ritual of human 
Athamas, ἃ legendary ΠΡΟΣ family wn Ὁ 


£6, 146; Frsutratus’ usurpation of power, is 590-6; fonian 
appeal to Athens, v. 55, 07; murder of Hipparchus, ν, 563 
expulsion of Hippiss with belp from Sparta, y. 62 foll.; legis- 
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lation of Cleisthenes, ¥. 66 fol; his expulsion attempted hy 

Cleamenca of Sparta, v. 72, τῆς Donan invasion of Attica, 

TA-763 ware of Athens against: Bocotia and Aegina, v. 

17-89; decimon of Peloponnesian congress not to restore 
Hippias, v. 03; Athene an open enemy of Persia, v.96; 
Athenians support Ionian revolt, v. 97; Miltindes (the elder) 
at Athens, v1. 35; hostages for Acginctan good faith rent 
to Athens, 41. Athenian refusal to restore them (story 
of Glaucus), vr. 85 foll.; war letween Athens and Acgina, 
V1, 87-93; Persian invasion of Attica and battle of Marathon, 
Vi. 102-117; alleged treachery of tho Alemeonidac disproved, 
YL. 121-124; reception of Parns’ envoys at Athens, vin 
133; Athens the eaviour of Greece, vi. 139; oracles given 
to Athenians at Delpln, vir 140-142; additions to Athenian 
ficet on Themistocles’ advice, vit. 143, 144; Athenian envoy 
at Syracuse, vir. 161; Athenian ships at Artemisium, vir. 
1, 10, 14, 17, 18; Athenian migration to Salamis, vt. 40, 
41; origin of the name “ Athenian,” vit 44; siege and 
capture of Athens, virr, 52, 63, 54; Athemans before the 
battlo of Satarms, vint. 67 foll.; im tho battlo itself, vit 
83-96; their pursuit of Nerxes’ flect, 108 foll., Athenian 
refusal to maho terms with Persia, vr. 140-144; occupation 
of Athens by Mardonius, 1x. 3; renowed refusal to make 
terms, 1x. 4, 6; Athenian demands at Sparta for help, 1x. 
7-11; Mardonwus’ departuro from Attica, rx. 13; Athenian 
exploits in the campaign of Plataea, rx. 21, 22; their claim 
of the place of honour in the army, Ix. 26-28; movements 
of Athenians before the battle of Plataca, 1x. 44-47, 64, δῦ, 
56; their part in the battle, rx. 60, 61, 70, 73; Athenians 
in the battle of Mycale, rx, 102; their policy for Ioma, 1x, 
106; siege and capture of Sestus by Athemans, rx, 114-118. 
(See also Pisistratus, Cleisthenes, Miltiades, Themustocles) 

Athos, promontory in Chalcidice, Persian shipwreck there, vi. 
44, 95, vit. 189; Xerxes’ canal across it, vii. 22, 37, 122 

Athnbite, province in Egypt, τ. 106 

Athrys, a river in Thrace, tv. 49 

Atlantes, a people in Libya, rv. 184 

Atlantic sea, “outside the Pillars of Heracles,” united with the 
Greek sea and the Persian gulf, 1. 203 

Atlas, (1) the mountain in Libya, rv. 184. (2) A river floning 
from the Balkan range into the Danube, rv. 49 

Atossa, daughter of Cyrus, wife first of Cambyses, then of the 
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Magian, then of Darius, τι, G8, 84: her desire that Darius 
should invade Greece, 11, 155-11} her influence with Darias 
vu? 

AL AEsyt ina δ town on Xerses’ routo through W. Asia Minor, 
It. 42 


qe tg fe ai Ἔν 

Ν ae . vi. 20 τ 

er αν ehh es " adly to Mardonius, rx. 15; 
a ᾿ τὰ toss. 1x, 86; his escape, rm. 88 


Attica: Attic Ianguage, vi. 138; Attic weights and measure’, 
1. 192; Attic dance movements, v1, 129. (See Athens.) 

Atys, (1) son of Crocsus, accidentally killed by Adrastus, 1, 
34-45; father of Pythius, vir. 27. (2) Earliest mentioned 
king of Lydia, son of Manes, τ. 7, vi. 74; & dearth in his 
reign, 1. 94 

Auchatae, one of tho earliest Scythian tribes, rv. 6 

Augila, a dato-growing placo in Libya, on the caravan route 
from Egypt to tho west, rv. 172, 188-184 

AREA ἣν river flowing from the Batkan range into the Danube 

Auschisae, a Libyan people on the sea coast, neat Barea, τύ. 17] 

Ausees, a Libyan people on the sea coast, τύ. 180, 191 

Autesion, 8 Theban, descended from Polynices, τν. 147, v1. 52 

Autodions, 9 Platacan, rx. 85 

Autonous, a hero worshipped at Delphi, his alleged aid against 
the Persians, vit. 39 ‘ 

Avxesia, a godess of fertility worshipped in Aegina and Epi- 
daurus, v. 82-83 

κα΄ Ee te te ἀρσῖν yee τὴς 

ΠΝ . vos var, 66 

Pky : . there, Tv, 167, 169 


Babylon, the capital of Assyria; alliances with Croesus, 1. 774 
ἐράνου δι τρις ΝΥΝ city, τ᾿ 178-183; Nitoens and navigation 


“87; Cyrus’ siege 


. 3 “δ sae δ s of Babylonian 
eae mS . * 4 ; tribute paid to 
sete nee . _ Mm, 160-160 


pay ee Bie a . vir. 20, 77, 96, 
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Bactra, in the eastern part of the Persian empire, still to be 
subdued by Cyrus, τ. 153; tribute paid to Persia, 1m. 92; 
conquered peoples exiled thither, 1v. 204, v1. 9; Bactrians 
in Xerxes’ army, vii. 64, 66, 86; with Mardonius, vit. 113; 
Masistes’ plan for a Bactrian revolt, rx. 113 

Badres, (1) a Porsian commander in tho expedition against 
Cyrene, rv. 167, 203. (9) A Persian officer in Xerxes’ army, 
son of Hystanes, vit. 77 

Bagaeus, a Persian, employed by Darius against Oroetes, 11. 
128; father of Mardontes, v1. 80, vii. 130 

Barca, a town of northern Libya, a colony from Cyrene, τν. 160; 
its tribute to Persia, mr. 91; submission to Cambyses, m1. 
13; troubles with Cyrene, 1v. 164, 167; captured and en- 
slaved by Persians, 200-205 

Basileides, an Ionian, father of Herodotus the historian’s name- 
sake, vin. 132 

Bassaces, a Persian officer in Xerxes’ army, son of Artabanus, 
vit. 75 

Battiadae, descendants of Battus, rv. 202 : 

Battus; three of this name, all kings of Cyrene (see Arcesilaus). 
(1) A man of Thera, son of Polymnestus, and first colonist of 
Cyrene, τν. 150-159, (2) Grandson of the above, called “‘ the 
fortunate”; his defeat of an Egyptian army, sv. 159. 
(3) Grandson of the last; curtailment of [18 royal power at 
Cyrene, rv, 101. (‘* Battus ” said to be a Libyan word meaning 
“king,” αν, 155.) 

Belbinite, an inhabitant of the islet of Belbina off Attica, used 
by Themistocles as an instance of an insignificant place, v1. 
25 

Belian gates of Babylon, opened to admit Darius’ besieging 
army, στ. 155, 158 

Belus, αὶ legendary descendant of Heracles, 1. 7, and perhaps, 
vit. 61, apparently = tho Asiatic god Bel, who has affinities 
with Heracles; the Babylonian form of “ Bel” (Baal); 
identified with Zeus, 1. 181 (the temple of Zeus Belus). 
rmius, a mountain range in Macedonia, vit. 138 

Bessi, a priestly clan among the Sstme of Thrace, v1. ni 

Tuas, (1) brother of the scer Melampus, 1x. 34. (2) Bias of 
Prene, one of the “ Seven Sages,” his advice to Croesus, 1. 
27; to the Ionians, 1. 170 2 

Bisaltae, a Thracian tribe, vit. 116; their country Bucaltis, 
vr. 115 
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Bisaltes, a man of Abydos, $4. 26 

Hiernthe, αὶ town on the Helle<pont, var 137 

Hiatones, 8 Theacian tnbe, vit. 109, [10 2 

Buhynians, in Xerxes’ amy, originally Thraciine, Vil. 4 
op. 1,2 : 

Beton, af Argos, brother of Cleotls, story of their filial devott 


᾿ 3 

Boebean lake, in Thessaly, tr, 150 ? 

Bovotia: Phoenician immigration, 1. 49, ¥. ὅτ; war Wi 
Athens, τ, 74-81; allinnes with Arginn, vy. 89; “sact 
road through Rocotia, vt. 34; sterfa af Athens and Bocot 
¥1. 108; submission te Nerxes, vi, 192; Hocotians at Ther 
pylne, vir, 202, 233; nearly alt Bocotia on Persian side, vf 
34, 66; Mardonius established in Bocotia, rx. 15, v7, ! 
Bocatians in his army, 1x. 31, 46; their courage, 1X, 67 

Boges, Porsian governor of Kion, his desperate defence of ι 

Inco, vit. 107 

Bolbitino mouth of the Nilo artificial, 1. 17 ᾿ 

Boreas, tho porsonificd north wind, invohed by the Athenio 
before the Persian shipwreck, vir. 189 

Borysthenes, (1) ὦ Scythian river, the Dmeper, sv. 6, 18, 244 
63-56, 81, 102. (2) A Greek port at tho river's mouth, Τ 
11, 63, 74, 78; snid to bo a colony from Miletus, 1v. 78 

Bosporus, (1) Thracian, bridged by Darius, τν, 63-99, 118, V3 
1b: τ Cimmerian {entrance to the Palus Macotis), Ὁ. 1 
28, 

Βοίεῖαβο, a district on the Thracian sea-board, yn. 185, Vi 
tT 

Branchidae, an oracular shtino near Miletus, 1, 46, τι. 159 
Croesus’ offerings there, x. 92, v. 36; answer of the oracl 
about the surrender of a suppliant, 3. 167-109. 

Brauron, in Attica, Athenian women carned off thenco ὃ 
Pelasgians, tv, 145, v1. 138 

Brentestum (mod. Brindiss), τύ. 99 

ἐκ ἢ ᾿ ΡΝ Yoard, vit, 108 

" Υ̓ 73 

᾿ - 49 

τὸς ὁ ‘ i sck on Manionins’ firs 

expedition, vi. 45; part of Xerxes’ army, vu. 185 

Bubares, a Persian, son of Megabazus, married to the sister Οἱ 
Alexander of Macedonia, v. 21, vim. 136; ono of the engineers 
of the Athos canal, vir. 22 
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Bubastis, (1) an Egyptian goddess identified with Actomis, 1 
59, 83, 137, 160. (2) An Ecyptian town, 1. δὴ, 67, 187, 154, 
158, 166. (Bubastite province, 11. 168) 

Bucolic mouth of the Nile artificial, τὰ. 17 

Budd, a Median tnbe, 1. 101 

Budini, a people adjacent to Scythia, rv. 21, 102, 105, 119, 122, 
136; their town of wood, and their Greek customs, αν, 10S 

Bulis, a Spartan, his offer to exmate tho Spartan hilting of 
Persian envoys by surrendering hineclf to Xerxvg, vu WELT 

Bara, a town in Argolis, 1. 145 

Busac, a Median tribe, 1. 101 7 

Busiris, a town in the Delta with a temple of Isiz, 11, 59, O13 
Busirite province, τι. 165 

Butacides, ἃ man of Croton, v. 47 

Buto, a town in the Delta, with a cult of Apollo and Artemts, 
and an oracular shtino of Leto (Uat), 11. 69, 63, 67, 75, 8, LLL, 
133, 152, mr. GL; description of tho temple, tt. 165 

Bybassia, a peninsula in Caria, 1. 174 A 

Byzantium, αν. 87, v1. 33; beauty of its site, we. Mas taken 
by Otanes, y. 26; annexed by Jonian rebels, vy, ΤΟΝ Ὁ σοοιμιοιῖ 
by Histiacus, v1. δ, 26; Artabazus there in retum to Asia, 
Ix, 89 


Cabales, ἃ small tribe in northem Libya, near Barea, tv. 11] Ε 
balees, a people on tho Lycian boner, their tribute to Dersia, 
ut. 90; in Xerxes’ army, vit. 77 δι 

Cabiri, minor deities worshipped in many places, in Simothimce 
and Memphis, 11. 61, mt. 37 5 

Cadmeans, alleged Phocnician immigranta into Green with 
Cadmus, 1. δῦ, 146, v. 567; a Cadmean acript δ LOL αν 
settled at Thobes, rx. 27; 6 " Cadmeoan viet one where 
Victors are no better off than vanquished, 1. 160 

Cadmus, (1) a Tyrian, son of Agenor, In Bocotla, Ἢ, ay) 
chronology, m. 145 (ep. Cadmeans YA Corn, sono 

Sey 


Ravthage καὶ scnteeee ras ily, να, 164 
Ca . taken by Neooe, αν 10 
Cale a "aa, vn ἘΝ, vin 4 


Ca - ν 

Calamisa (or Calama), in Kiamog, rx, 06 

Calssiries, one of t Igyptlan warrior ἘΠ κα, κα. Et; meme 
account of them, tt. 160, 108; in Mantontae’ ary δὰ Blatare, 
tx, 32 
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Campra, a town adjacent to the Thermafe gulf, vir. 123 
Canastracan promontory at the extremity of Pallene, vir. 123 
Candaules, (1) called Myrsilus by the Greeks, despot of Sardis, 
1.7; murdered by his wife and Gyges, 1. 10-13. (2) A Carian, 
vir. 98 
Canobus, a town in Egypt, giving its name to tho adjacent 
mouth of the Nile, τι. 15, 17, 07, 113, 179 
Caphereus, a promontory in Euboca, vitl. 7 
Cappadocia, its rituation, 1. 72, ν. 49, 52; attacked and eon- 
quered by Cyrus, 1. 71, 73, 76; on Xerxes’ lino of march, 
vi, 26; Cappadocians in his army, vil. 72 
Carchedon (Carthage); Carchedonian and Itslian attack on 
Phocaeans in Corsica, 1. 166; Cambyscs’ proposed conquest of 
Carchedon, πὶ, 17-19; Carchedonian story of the island 
Cyrauis, tv. 195; expulsion of a Greck colony in Libya by 
Carchedonians, v. 42; successes of Gelon against them in 
Sicily, vir. 158, 165-167 ‘ 
Carvinitis, at the mouth of the Hypacyris, on the eastern frontier 
of “old” Scythia, rv. 55, 99 
Cardamyle, a town in Laconia, vit. 73 ν 
Cardia, a town in the Thracian Chersonese (peninsula of Gallipoli), 
VL 33, 36, 1x. 115; on Xerxes’ line of march, vu. 58 
Carene, a town in Mysia, on Xerxes’ route, vu. 42 
Carenus, a Spartan, vii. 173 . a 
Carians, islanders originally, the chief people in the Minoan 
empire, 1. 171; their inventions of armour, 1b.; attacked by 
the Persians, ib.; subdued, 1. 174; Carian settlers in Egypt, 
π΄ 61, 152, 154; Apries’ Canan guard, 1. 163, 1. 11; Carian 
tribute to Persia, mm. 90; a Carian warrior in the Cyprian 
revolt, v. 111; Carian revolt against Darius, v. 117-121; 
subdued, vr. 25; Carians in Xerxes’ fleet, vit. 93, 97, vimI. 22; 
Carian language not understood by Greeks, viti. 135; so-called 
“Tonian” dress really Carian, v. 88 μ 
Carnea, αὶ Lacedaemonuan festival in honour of Apollo, held in 
early August, vil. 206, vim. 72 
Carpathus, an island S.W. of the Peloponnese, m1. 45 
Carpis, a western tributary of the Danube, 1v. 49 
Carystus, on the south coast of Euboea, rv. 33; subdued by 
Persians, v1. 99; in Xerxes’ army, vu. 66; attacked by 
Greeks, tim. 112, 121; war between Athens and Carystus, 1x, 105 
Casambug, one of the Aeginetan hostages handed over to Athens 
by Cleomenes, vr. 73 
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Castan mountain, low sandhille nn the easter frontier of Feypts 
noB tte Ὁ 

Caunens, a town In Sicily, Vin, Me 

Caspaty my a town probably on the ἴασαι tt. 102 dh re 

Casqnan Sea, ie ure, 1. 203; northern boundary of the Persist 
empire, iv. 40; Caspian tnbute pabl to Penis, τον 925 Cay" 
in Xerxes’ anny, Vt. 67, 80 

Carsantlane, mother af Cambyses, 1. 1, mm. 2 pene 

Cassterides (tin producing) ands, perhape Britain, theit evs 
ence questioned by Herodotuea an 1S 

Castalian spring at Delphi, vist. 39 

Casthanaca, a town tn Magnesia, ναὶ, 183, 183 SA 

Catadupa, the first or Acsuan cataract of tho Nile, source oft 
rivet, according to Werodotus, 31, 17 a 

Catarthactes, ἃ tributary of tho Macandes, rising at Colaenats 
vr. 26 

Catiasi, ono of tho oldest Scythian tribes, 1v. 6 

Caucasa, on the 5,15. const of Chiva, v.33 

Caucasus range, 1. 14, 203, 11, 97, Iv. 12 Ἂ Greek 

Caucones, an Arcadian people, onc of the most ancient of Gree 
races, α, 147, rv. 148 “ Je0d 

Caunus, near Caria and Lycian, origin of its people, 3. 1723 attac! ‘an 
and eubducd by the Medes, 1, 171, 176; participation it Yoni 
revolt agninst Darius, v, 103 

Csystrius, a river near Sardis, v. 100 

Caystrobius, a Proconnesian, father of Aristeas, tv. 13 ἢ 

Ceans, natives of 009 in tho Aegean, tv, 35; in the Greek fleets 
vitr 1, 46 ¢ ted 

Cecrops, king of Athens, viz. 143, vir, 53; Athenians calle 
Cecropidac, Vit, $4 ἀ 

Celaenae, ἃ town in Phrygia at the junction of the Marsyas 4m 
Maeander, on Xerxes’ route, vit. 26 5, 

Celene, a Spartan companion of Dorieus’ voyage to Staly, τ. 


4 

Ceiti, the farthest west (but one) of all European nations, beyond 
the Pillars of Heracles, 11. 33; source of the Danube in thelr 
country, Iv 49 ᾿ 

" ΔΌΜΟΣ δὴ not identified), γπτ, ἴδ᾽ 

᾿ contingent at Plataea, 
IX, be 

Cephenes, an old name for the Persians, ym. 62 
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Cepheus, son of Belus (g.v.) and father of Andromeda, wifo of 
Perseus, vir. 61, 150 

Cephisus, a river in Phocis, vi. 178, vit. 33 

Ceramicus, a gulf in Caria, 1. 174 ᾿ ὍΝ 

Cercasorus, a town in Egypt, whero the Nile first divides to 
form the Delta, 11. 15, 17, 97 ‘ 

Cercopes, legendary dwarfs whose name is preserved by tho 
“seats of the Cercopes,” rocks on tho mountain side near 
Thermopylae, vir. 216 ᾿ 

Cereyra (Corcyra), subject to Corinth under Periander, 11. 48, 
52, 53; hesitating policy of Corcyra when invited to join the 
Greeks against Xerxes, vii. 168 

Chaldaeans, a priestly caste at Babylon, 1. 181, 182 2 

Chalcis, in Euboca, at war with Athens, v. 74, 77, 91; station 
of the Greek flect, vit, 182, 189; Chalcidians in the ficet, 
vu. 1,46; at Plataca, rx. 28, 31 

Chalcidians of Thrace, in Xerxes’ army, Vit. 185; their capture 
of Olynthus, vir. 127 " 

Chalestra, ἃ town on Xerxes’ route in Μασοβοηΐα, vir. 123 

Chalybes, δ people of Asia Minor conquered by Crocsus, 1, 28 
{if tho mention is genuine). 

Charadra, a town in Phocis, vitt. 33 

Charaxus, a Mytilenaean, brother of Sappho, τι. 135 

Charilaus, (1) brother of Polyerates’ viceroy of Samos, Macan- 
drius, his attack on the Perstans in Samos, mt. 145, 140. (2) A 
hing of Sparta, vir, 131 ae, 

Charites, the Graces, worshipped in Greece but not in Fxypt, 
τι 50; a hill in Libya called “tho Graces’ hull.” 1v. 15 

Charvpinus, brother of Aristagoras of Miletus, v 09 

Chemmis, (1) a town of Upper Egypt, with a tem te of Peneus, 
πὸ Ὁ]. (2) An island alikped to float, in the Delta, τι. 156. 
a ce of Chemmis, 11. 165, inhabited by one of the wamor 
ching, 

Cheops, hing of J 
Gurch), ue 194- ἄν 

Chephren, Cheops’ succeseor, aleo a pyramid builter, ασ 157 

Cherasmis, a Persian, father ef Arta 
Chemis, a hing of Cypras, father of € 
Chemo mese (τὰ penineulal, used (1) (cftenet) ef the rele 
peninsula of Gallipolis mled ts feo the elles, 1v. Σὲ 
overrun by Perisns, vi 33.00 wate 
deunger, Va. S3e, 103, 10 


nt, the first pyramid buil fer (at the rvedera 
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vt M0; Χοτχοα tut At tet thane ths 
Cheroneee, vit, δ' oat . 
114-130, (Ὁ) The % coe 


Chiteus, a Tegean, his warning to the Spartans, 1x. 9 | ἢ 

Chilon, (1) a Spartan, temp, Priatratus, 1693 his saying abod 
Cyther, vit. 235. (2) A Spartan, son of Demarmenas Ἀπὶ 
father-in-law of Demarnatus, vt. 03 aes 

Chios, its alliance with Miletus, 3.18; Jonisn, 3. 142. 1 4535 
its surrender of a suppliant, #160; 5. Chian altar at Delph 
i. 135; Paeonlan reluzces in Chios, τὶ 99; Chians δὴ 
Histiacus, vz. 2, 8; their valour in tho Ionian revolt, τι 3 
16; conquered by the Persians, vi. 31; plot against ath 
despot of Chios, Viit. 132; Chians admitted to the Gree 
confederacy after Mycale, rx. 106 (a fow other unimports? 
Ton. 

Choaspes, a river Mowing past Suss, 1. 188, y. 49, 52 

Choereae, α placo on the coast of Eaboea near Erctria, vt. wl 

Chnareatags the namo given by Cleisthenes to ἃ Sicyonian tribe, 
v. 

Choerus, 9 man of Rhegium, vir, 170 03 

Chon {if the rending 18 admitted), a river in N.W, Greeee, 5X. 0 

Chorasmil, a tnbo ΝΕ. of the Parthians, on the Oxus, m1. 95: 
117; im Xerxes’ army, vit. 66 

Chromias, an Argive, one of three survivora of a battle between 
Argos and Laccdaemon, 1. 82 : 

Cicones, a Thracian tribe, on Xerxes’ route, vit. 69, 108, 110 

Cilicia, traversed by the Halys, 1.72; opposite Egypt, 1. 341 
tribute to Persia, m. 90; on the “ royal road,” v. 52; Persian 
crossing from Cilicia to Cyprus, vy. 108; sailing thence Οἱ 
Datis’ expedition, v1 95; Cilicians in Nerxes’ army, vit. 77,9) 
9 wee NE ἀπσενυταν eS τον τ πϑς by Mardonios 


; vin, 91 


seve, inally in Scythia, 
: : + any MAIS, vat, £05 
their mer---~ -πττ τ "ν---ὐ-- ΟΣ 
Cimon, (1} 
σι. 34, 3S 
tratids, 
Eton, vit, 107 7 
Cindys, a town in Caria, v.} 
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Cineas, a Theesalian prince, ally of tho Pisistratids against 
Sparta, v. 63 
Cinyps, a river in Libya, 1v. 175; attempt to mako a Grech 
settlement there, v. 42; fertility of the Cinyps valley, ἀν. 198 
Cissians, at the head of the Persian Gulf, tributaries of Persta, 
mt. 11; Cissian gates of Babylon, mt. 165, 158; the country 
on Aristazoras’ map of Asia, v. 49; on tho “royal road,” 
Vv. 62; Cissian fighters at Thermopylae, vi. 210 . 
Cithacron, the mountain range between Attica and Bocotia, 
vu. 141; northem foothills of Cithacron and passes over the 
Tange held by the Grechs against Mardomuus, 1x. 19, 25, 38, 
51, 56, 69 ᾿ 
Cius, (1) a town in Mysia, v. 122. (2) (Or Scius?), a tributary 
of the Ister, rv. 49 2 r 
Clazomenae, in Lydia, an Ionian town, 1. 142, τι. 178; its resist 
ance to Alyattes, 1 16; Clazomenian treasury at Delphi, 
1.61; taking of tho town by Persians, ν. 123 
Cleades, ἃ Platacan, rx. 85 
Cleandrus, (1) despot of Gela in Sicily, vir. 154. (2) An 
Arcadian seer and fomenter of civil strife in Argolis, vi. 83 
Cleinias, an Athenian, son of Alcibiades, his distinction at Artemi- 
sium, vir. 17 ᾿ 
Cleisthenes, (1) despot of Sicyon, son of Aristonymus, his re- 
forms at Sicyon, v. 67, 69; competition for his daughter's 
hand, vi. 126-31. (2) An Athenian, grandson of the above, 
Vi. 131; his reforms at Athens, v. 66, 69; his expulsion from 
Athens and retum, vy. 72, 73 
Cleobis, an Argive, story of his filia! devotion, 1. 31 Η 
Cleodaeus, son οἱ Hylius, an ancestor of the Spartan kings, 
Vi. 52, vr. 204, vir. 131 i 
Cleombrotus, youngest son of Anaxandrides, king of Sparta, 
¥. 32, viz. 205; im command of a Peloponnesian force at the 
Isthmus, vit. 71, rx. 10; father of Pausanias, IX. 78 εἰ αἱ. 
Cleomenes, hing of Sparta, son of Anaxandrides; his refusal to 
accept a bribe, mm. 148 (from Macandrius of Samos), v. 48-51 
(from Aristagoras); his madness, Y. 42, VI. 75; invasions of 
Attica, v. 64, 70; oracles carried off by him from Athens, 
V. 90; quarrel with Aegina, v1. 560; feud with Demaratus, 
V1. GI-G6; invasion of Argos, τι. 76-S2, vit. 148; advice to 
the Plataeans, νὰ, 108; his death, v1. 75 
Cleonae, a town on Athos, vit. 22 
Clytiadae, an Elean priestly clan, 1x. 33 (but sce note ad loc.), 
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vi. 140; Xerxes’ "5 ὁ oa ee 551 
Chersonese, vit. 5 
114-150, (2) The ; 

Chileus, a Tegean, his warning to the Spartans, rx. 9 ᾿ 
Chilon, (1) a Spartan, temp. Pisistratus, 1. 59; his saying about 
Cythera, vir. 235. (2) A Spartan, son of Demarmenns 2m 

father-in-law of Demaratus, yr. 65 ᾿ 

Chios, its alliance with Miletus, 1. 18; Ionian, 1. 142, πν 178; 
its surrender of a suppliant, 1, 160; a Chien altar at Delphi, 
πὶ 135; Paeonian refugees in Chios, v. 98; Chians and 
Histiaeus, vi. 2, 6; their valour in the Ionian revolt, vl. Ἰδ 
16; conquered by the Persians, vi. 31; plot agamst t : 
despot of Chios, vit. 132; Chians admitted to the Gre 
con ederacy after Mycale, rx. 106 (a:few other unimportan! 
reff, 

Choaspes, a river flowing past Susa, 1. 188, v. 49, 62 1 

Choereae, a place on the coast of Euboea near Eretria, yt. 10) 

Choereatac, the namo given by Cleisthenes to a Sicyonian tribes 
v. 

Choerus, a man of Rhegium, vir. 170 9 

Chon (if the reading is admitted), ἃ river in N.W. Greece, Ke 

Chorasmii, a tribe hE. of tho Parthians, on the Oxus, 111. 4» 
117;, in Xerxes’ army, vit. 66 

Chromius, an Argive, ono of three survivors of αὶ battle between 
Argos and Lacedacmon, 1. 82 

Cicones, a Thracian tribe, on Xerxes’ route, vit. 59, 108, 110 ἮΝ 

Cilicia, traversed by the Halys, 1. 72; opposite Egypt, 11. ae 
tribute to Persia, m1. 90; on tho “ royal road,” v. 62; Persia’ 
crossing from Cilicia to Cyprus, v. 108; sailing thence « 
Datis’ expedition, v1.95; Cilicians in Xerxes’ army, VI. 77,91, 
93, virt. 14; disparaged by Artemisia, vir. 68; by Mardonivs 
yu. 100; governed by Xenagoras, 1x. 107 

Cihx, son of Agcnor, eponymous hero of Cilicia, vit. 91 

Cilla, an Aeohan town in Asia Minor, 1. 149 A 

Cimmerians, their invasion of Ionia, 1. 6, 15; originally in Boythi*, 
driven thence by the Scythians into Asia, 1v. 11-13, Vil. ὐὲ 
their memory preserved by place-names, ry. 12 

Cimon, (1) son of Stesagoris and father of Miltisdes the ounsef 
ve 34, 34; a victor at Olympsa, vi. 103; killed by the Pu 
trateds, (2) Son of Miltiades, γι, 136; his capture ὦ 
Eto, vir. 107 

Cindya, a town in Caria, v. 115 
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Cineas, a Thessatian prince, ally of the Visistratids against 
Sparta, v. 63 
Cinyps, ἃ river in Libya, tv. 175; attempt to make a Greck 
settlement there, y, 42; fertility of the Cinyps valloy, rv. 198 
Cissians, at the head of the Persian Gulf, tributaries of Persia, 
unt. 91; Cissian gates of Babylon, mt. 155, 158; the country 
on Aristagoras’ map of Asia, v. 49; on the ‘royal road,” 
ν. 52; Cissian fighters at Thermopylac, vir. 210 
Cithaeron, the mountain range between Attica and Bocotia, 
vn. 141; northern foothills of Cithaeron and passes over the 
range held by the Grecks against Mardonwus, 1x. 19, 25, 38, 
651, 56, 69 
Cius, (I) a town in Mysia, v. 122. (2) (Or Scius?), 0 tributary 
of the Ister, rv. 49 
Clazomenae, in Lydia, an Ionian town, τ. 142, 11. 178; its resist- 
ance to Alyattes, 1, 16; Clazomenian treasury at Delphi, 
1. 61; tahing of tho town by Persians, y. 123 
Cleades, a Plataean, rx. 85 
Cleandrus, (1) Seapob of Gela in Steily, vi. 154. (2) An 
Arcadian sccr and fomenter of civil strife in Argohs, v1. 83 
Cleinias, an Athenian, son of Alcibiades, his distinction at Artemi- 
sium, vin. 17 
Cleisthenes, (1) despot of Sicyon, son of Aristonymus, his re. 
forms at διογοη, ν. 67, 69; competition for his daughter's 
hand, vr. 126-31, (2) An Athenian, grandson of the above, 
vi. 131; his reforms at Athens, v. 66, 69; his expulsion from 
Athens and return, v. 72, 73 
Cleobis, an Argtve, story of his filal devotion, 1. 31 
Cleodaeus, son of Hyllus, an ancestor of the Spartan hings, 
vi. 52, vin. 204, vir. 131 
Cleombrotus, youngest son of Anaxandrides, hing of Sparta, 
vy. 32, vir. 205; in command of a Peloponnesian foree at the 
Isthmus, vim. 71, rx. 10; father of Pausanias, 1x. 78 εἰ al, 
Cleomenes, king of Sparta, son of Anaxandrides; his refusal to 
accept a bribe, m1. 148 (from Macandrius of Samos), ν, 48-51 
(from Aristagoras); his madness, v. 42, vi. 75; invasions of 
Attica, v. 64, 70; oracles carried off by him from Athens, 
y. 90; quarrel with Aegina, vr 50, feud with Demaratus, 
yi. 61-G6; invasion of Argoy vr. 76-S2, vil. 148; advice to 
the Platacans, v1. 108; lus death, ναὶ 75 
Cleonae, a town on Athos, vir. 22 
Clytiadac, an Elean pnestly clan, 1x. 33 (but sce note ad ἰος.). 
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Cnidus, in Caria, on the Triopian promontory, 1. 174; a Dorian 
town, 1. 144, τὸ 178; attempted restoration by Cnidians of a 
Yarentine exile, m1, 13S 

Cnocthus, an Acginetan, v1, 8S 

Cnosus, in Crete, the capital city of Minos’ empire, στὲς 122 

Cobon, © Delphian, his corruption of the oracle in Cleamenes’ 
interest, v1. 66 

Codrus, an ancient king of Athens, ancestor of tho Caucones 
{(qv.), & 147; of Pisistratus, v.65; Dorian invasion of Attica 
during his rule, v.76; father of the founder of Miletus, rx. 97 

Coenyra, 2 place in Thasos, v1. 47 Ἢ 

Coes, of Mytilene, his advico to Darius to leave Ionians guarding 
the bridge of tho Ister, rv. 97; made despot of Mytifene, v. 3 
his death, v. 38 

Colaeus, ἃ Samian shipmaster, rv. 152 

Colaxais, the youngest of tho three brothers who founded the 
Scythian race, 1v. 5, 7 ᾿ 

Colchis, on the Euxine, its situation, 1. 104, rv. 37, 40; Exyptian 
origin of Colchians, τι, 104; tribute to Persia, 11. 97; in 
Xerxes’ army, vir. 19 

Colias, adjective of an Attic promontory where wrecks were 
driven ashore after Salamis, vim. 96 

Colophon, an Yonian town in Lydia, 1. 142; taken by Gyzes, 
τ 14; Apaturia not celebrated at Colophon, τ. 147; civil strife 
there, 1. 150 

Colossae, α town in Phrygia, on Xerxes’ ronte, ται. 30 

Combrea, ἃ town in Chaleidice, yr. 123 

Compsantus, πὶ river jn Thrace, yr. 109 

Coniaean, of Conium in Phrygia, v. 63 {but “ Gonnaean ” should 
probably be read). 

Contadesdus, a river in Thrace, rv. 90 

Copais lake in Boeotia, viit. 135 

Coresus, near Ephesus, on the coast, v. 100 

Corinth, its treasury at Delphi, 1. 14, 1v. 162; despotism of 
Periander and his cruelty, 1. 23, v. 92; bis troubles with bis 
son, and with Corcyra, 111. 458-58; Corinthian estimation of 
artificers, πὶ 167; story of Cypselus, v. 92; Corinthian reluct- 
ance to invade Attica, v. 75; friendship with Athens, v1. 693 

adjustment by Corinth of a qnarrel between Athens nn 
Thebes, vi, 103; Corinthians at Thermopylae, vit. 202; in 
the Greek fleet, τατος ἢν 21, 43; in the army at the Isthmus. 
vit. 72; dispute between Themistocles and Adeimantus, 
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vir. G1; Corinthians’ alleged desertion of the Greeks at 
Salamis, vir. 94; Corinthians at Plataca, rx. 28, 31, 69; at 
Mycale, 1x. 102, 105 
Corobius, a Cretan merchant, employed by Grechs to guide 
them to Libya, 1v. 151-153 
Coronea, ἃ town in Bocotia, v. 79 
Corycian cave on Parnassus, a refuge for the Delphians, viii. 36 
Corydallus, a man of Anticyra, vi. 214 
Corys, a river in Arabia, 111. 9 
Cos, an island off Caria, colonized by Dorians, 1. 144; abdication 
of its despot Cadmus, vit. 164; Coans in Xerxes’ flect, vir. 99 
Cotys, a legendary Lydian, 1v. 45 
Cranai, old name for Athenians, v1. 44 
Cranaspes, a Persian, 11. 126 
Crannon, in Thessaly, v1. 128 
Crathis, (1) ἃ river in Achaea, 1. 145. (2) A river by Sybaris, 
v. 45 
Cremni (cliffs), name of a port in Scytbia, on tho “ Macetian 
lake,” 1v 20, 110 
Crestonian country, in Thrace, vy. 3, 6, vit. 124, 127, vir. 116, 
The reading Creston in 1. 57 is doubtful; Croton is suggested 
(not the town in Magna Graeccia, but Cortona in Umbria), 
Crete, Cretan origin of Lycurgus’ Spartan laws, 1. 65; beginning 
of Minos’ rule, 1. 173; Samian scttlers in Crete, m1. 59; con- 
nexion of Crete with the settlement of Cyrene, Iv. 151, 164, 
161; Cretan re ᾿ 7 - oh “Xerxes, 
vu. 169-171; ' 
Cretines, (1) a mi τῷ “ ᾿ ) Aman 
of Rhegium, vu. vu 
Crinippus, a man of Himera, vit. 165 
Crisacan plain, in Locris, vir. 32 
Critalla, a town on Xerxes’ route in Cappadocia, vir. 26 
Critobulus, (1) a man of Cyrene, 11, 18]. (2) A man of Torono, 


Salamis, vii. 92 

Crobyzi, a Thracian tribe, rv. 49 

“ Crocodiles’ town,” near Lake Moeris in Egypt; labyrinth 
there, τι. 148 

Croesus, hing of Lydia, son of Alyattes, extent of his rule, 1. 6, 
26-28; Solons’ visit to him, 1, 28-33; story of his son Atys, 
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1.31-15; gifta to Delphi and preparations for war with Pervis, 

1, 46-56, vit. 35; negotiations with Athens and Sparta, 1. 65, 

G9; story of the eampaizn, and Cyruv capture of Sardis, 1. τὴν 
δέ; Crocsua’ escape from death, and his trratment by Οὐ τον, 
1. 85-92; advice to Cyrus as to govermment of Lydia, τ. 155, 
156; as to the Mascarrtac, 1. 207; Creeue at Camby 
court, m1. 14, 36; friendship with the elder Miltiades, v1. 373 
gift οἵ gold to Alemeon, vi. 125 (other unimportant reff.) 

Crophi, ono of two hills (Mophi the other) alleged to be near the 
source of the Nile, στ. 23. 

Crossacan country, in Macedonia, vir. 123 

Croton, in Macna Gmecis; reputation of its physicians, τι 131; 
story of Democedes at the Persian court and his return to 
Croton, τι. 131-138; war between Croton and Sybaris, τ. 
44; capture of Sybaris by Crotoniats, vi. 21; help sent by 
Croton (but by no other western colony) to Greeks against 
Xerxes, vin. 47 

Cuphagoras, an Athenian, v1. 117 ᾿ 

Curium, in Cyprus, its desertion to the Persians in the Cyprian 
revolt, ν. 113 

Cyanean (Dark) islands, in the Eusxine near the Bosporus, Iv. 


5 

Cyaxares, king of Media, 1.16; Scythian offences against him, 
1. 73; his victorics over Scythians and Assyrians and capture 
of Ninas, 1. 103, 106 

Cybebe, a Phrygian goddess, her temple at Sardis burnt, v. 102 

Cyberniscus, a Lycian officer in Xerxes’ army, ταὶ. 93 

Cyclades islands, none of them part of Darius’ empire before the 
second Jonian revolt, τ. 30; Aristagoras’ promise to win them 
for him, v. 31 

Cydippe, daughter of Terillus of Himera, vr. 165 

Cydonia, a town in Crete founded by Samians, nt. 44, 59 

Cydrara, s town on the frontier of Lydia and Phrygia, vu. 50 

Cyllytii, slave class at Syracuse, wit. 155 , 

Cylon, an Athenian murdered by the Alcmeonidae for aiming 
at despotic power, τ. 71 

Cyme, in Mysia, an Aeolian town, 1. 149; its corsuitation of an 
oracle as to surrender of a refugee, 1. 57; Cyme taken by the 
Persians, τ. 123; station of Xerxes’ flect after Salamis, vim. 
130 

Cynegirus, an Athenian killed at Marathon, brother of Aeschylus, 
vi. 114 
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Cynesii, the most westerly people of Europe, 1. 33 (called 
Cynetes, rv. 49) ἘΞ { 

Cyneus, an Eretrian, v1. 101 

Cyniscus, alternative name for Zeuxidemus, son of Leutychides, 
king of Sparta, νι. 71 

Cyno, Cyrus’ Median foster-mother, 1. 110, 122 

Cynosarges, a place in Attica with a shrine of Heracles, v. 63, 
vi. 116 

Cynosura, a promontory of Salamis, vit. 76 

Cynurii, a Peloponnesian people alleged to be aboriginal, virt. 73 

Cyprus; worship of Aphrodite, 1.105, 199; “ Linus” song there, 
u. 79; Cyprus subdued by Amasis, m. 182; under Persians, 

cereary ty <9 Bye ; *7 "A115, v1. 6; 
- " Artemisia, 
" 3," 1 11 

Ἂ ron 4, 20; his 
career, δὶ, 92 (elsewhere a patronymic of Periander), (2) An 
Athenian, father of the elder Miltiades, v1. 35 

Cyrauis, an island off Libya in the Mediterrancan (perhaps the 
modern Cercina), rv. 195 

Cyrene; “lotus” grown there, 1. 96; Cyrenacans’ visit to the 
oracle of Ammon, 1. 32; Egyptian attack on Cyrene, 1. 161, 
Iv. 169; alliance with Amaaia, 181; tribute to Persia, m1, 
00, . 5... 100 OF “¥ 179-165; fertihty 
of 4 Leen 

Cyrm ra Ca. rc 

Cymus, (1) a legendary hero, son of Heracles, 1. 107, (2) The 
modern Corsica; colonized by Phocacana, 1. 165, 167; attach 
on Gelon of Stetly, vi. 165, (3) A place near Carjatus tn 
Euboes, rx 105 

Cyrus, (1) hing of Pertia; his campaign azainst Lydia, capture 
of Sardis, and clemency to Croceus, 1. 92, story of Cyr 
his attempted munder by Artyapes, adventures cf bis chil! 
dood and youth, and return to Astyaces, Σ 207-322, reacts 
of Permans under Cyrus against Medes, 2 123-150, Cyrus 
hing of all Asia, 3. 230, beginning cf Jonian reve! are 
him, 3 141, conquest of Amyna and capture cf ΤΕΣ δὶ 
1 TSS-101; Gyrus’ campaicn asavet the Mawaortar 
death in dattle, τ Ὁ} - 218, αὐ pans cf (Nres we 
fon Cambynes, πὶ δὲ, Cnweus chard ty Gyre te rs 
Cambyres, nt δῦ, differnet tratient cf Vatatea ty Gyms 
and Daria, tun. 20. Oars’ adune te the Ives 2.5 t+ 
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live in o fertilo country, rx. 122 (many other reff., mostly 
where the namo is used as a patronymic). (2) Paternal 
grandfather of the above, τ᾿ 121 

Cytissorus, a Colchian, custom respecting his descendants at 
Alus in Achaea, γα, 197 


Dadicae, a people in the N.E. of the Persisn empire; theit 
tribute, πα, 91; in Xerxes’ army, vir. 66 

Daedalus, sought by Minos, vit. 170 

Dai, a nomad Persian tribe, 1. 125 

Damasithymus, (1) king of tho Calyndians, in Xerxes’ flect at 
Salamis, vir. 87. (2) A Carian officer in Xerxes’ fleet, som 
of Candaules, vir, 98 

Damasus of Siris, a suitor for Cleisthenes’ daughter, v1. 127 

Damia, a deity worshipped in Aegina and Epidaurus, v. 82, 83 

Danaé, mother of Perscus, daughter of Acrisius, τι, 91, v1. 53, 
yu. 0], 150 

Danaus, his legendary migration to Greece from Chemmis 10 
Egypt, 0. 91, vii. 94; his daughters, τι, 171, 182 

Daphnae, near Pelusium, on the Egyptian frontier, 1. 30, 107 

Daphnis, despot of Abydos, rv. 138 

Dardaneans, an Assyrian people, apparently, 1. 189 

Dardanus, a town on the Hellespont, v. 117, vi. 43 

Darius, (1) king of Persia, son of Hystaspes; suspected by Cyrus, 
1. 209; story of his part in the conspiracy against the Magians, 
and his accession "ὁ the throne, m1, 7: ; canal mado by 
him in Egypt, τι. 158, iv. 39; inquiry into varieties of custom, 
πὶ. 38; tnbvte paid by his empire, m1. 89-97; called “‘ the 
huxter,” τ. 89; seventy of his rule, ur. 118, 119; punish- 
ment of Oroetes, m1. 127, 128; Democedes at Darius’ court, 
mt. 129-132; plans against Greece, m1. 134, 135; conquest 
of Samos, τι. 139-149; reduction of Babylon, ut, 150-160; 
Scythian expedition planned, 1v. 1; Dans’ passage of the 
Bosporus, march to the Ister, and invasion of Scythia, Iv. 
83-03; Scythian campaign and return to Asia, rv. 118-143; 
Cyrenacan expedition, rv. 200-204; transportation of Pacon- 
jang to Asia, y. 12-15; Histiaens summoned by Darius to 
Susa, v. 24; Darius’ anger against Athens for the burning 
of Sardis, and his dispatch of Histiaeus to Jonia, νυ. 105~ 
107; reception of Scythes, vr. 24; estimation of Histizeus, 
vi. 30; demand of earth and water from Greek states, VI. 
48, 49; Demaratus at Darius’ court, vi. 70; reasons for 
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attack on Greece, vi. δὲ; meaning of the name Darius, ve. 
98; Darius’ clemency to the Eretnans, vi. 110; his prepara- 
tions for a Greek campaign, vit. 1; appointment of n atic. 
ecrsor, Vi. 2, 3; his death, vir. 4; Darius’ treatment of an 
unjust judge, vit, 10%. Gold coins called “ Daric,” vir, 28; 
(other reff, of little importance). (2) Xerxes’ son, 1x. 108 

Daritac, a tribe in the Persian empire, m1. 02 

Dascyleum, in Mysia, on the Propontis, the seat of a Persian 
governor, m1. 120, 126, v1. 33 

Daccylus, δ Lydian, father of Gyges, 1. 8 

Datis, a Mede, in command with Artaphrenes of the expedition 
of 490 against Athens, v1. 91, 97, 118; his sons in Xerxes’ 
army, vil, 88 

Datum, in Paconia, battle there between Athenians and Edonians, 
Ix. 75 

Dauhians, in Phocis, vir. 35 

Daunses, a general employed by Darius against the insurgent 
Toniana, v. 116-118, 121 

Decelea, a deme of Attica, rx, 15; its privileges at Sparta, 1x. 73 

Decelus, cponymous hero of Decelea, 1x. 73 

Deioces, first king of Media, his rise to power, building of a 
Palace at Agbatana, and conquest of Persia, 1. 96-99, 101- 

2 


Deiphonus, ἃ seer, from Apollonia in N.W. Greece, rx, 92, 95 

Delium, in Boeotia, v1. 118 

Delos, its purification by Pisistratus, 1. 64; lake in Delos, m. 
1720; visit of the Hyperborean virgins, 1v. 33-35; sanctity 
of Delos respected by Persians, v1. 97, 118; station of Greek 
fleet before Mycale, vit. 133, 1x. 90, 96 

Delphi, its oracles, 1. 13, 19, 47, 55, 65-67, 85, 167, 174, τι. 134, 
πὶ 57, 1v. 15, 150, 155, 161, v. 67, 82, 89, 92, vr. 19, 34, 52, 
77, 86, 135, 139, vit. 140, 148, 178, 220, vit. 114, 1x, 33, 93; 
its treasures, 1. 14, 25, 50-55, 92, vir 27, 35, 82, 121, rx. 81; 
repulse of the Persian attack on Delphi, να, 36-39; corrup- 
tion of the oracle, νι. 66 

Delta of Egypt, τι. 13, 15-18, 41, 59, 97, 179 

Demaratus, king of Sparta, his feud with Cleomenes, v. 75, 
vi. 51; story of his birth and loss of his kingship, v1. 61-66; 
his flight to Persia, v1. 67-70; support of Xerxes’ accession, 
vu. 3; warnings to Xerxes as to Greek resistance, vit. 101- 
104, 209; advice to Xerxes on his strategy, vir. 234-237; 
information to Greeks of Xerxes’ planned campaign, vit. 239 
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Demarmenns, a Spartan, v, 41, vt. 6% 

Demeter, worshipped at Eleusie in Attica, vi. 95, vist 05; other 
places of her cult, 1. 172, 1v. 53, v. G2, ve 9}, 131, ταῖς ΚΝ, 
ix. 57, 03, 65, 69, 101; identified with the Keyptlin [sig 1 
122, 156 : 

Democedes, of Croton, a physician, brought to Darioe from 
Samos, mt, 125, 111; hie reputation, mt, 132; devices for 
return to Croton, m1, 134-197 

Democritus, of Naxow; his trinsference of Naxian ships from 
Persian to Greek fleet, vit. 46 

Demonns, of Mantinea, his settlement of troubles at Cyrene, 
Iv. 10 

Demonous, of Paphos, vit, 105 

Demophilas, commanding Thespian force at Thermopylae, ταῖν 

Oy 


Dersaci, n Thrcian tribe on Xerxes’ route, vit. 110 

Derusiaci, a tribe in Persia, 1. 125 

Deucalion, legendary hing of the Hellenes in Phthiotis, 1, 66, 

Diactorides, (1) 2 man of Crannon, a suitor for Cleisthenes 
daughter, v1. 127. (2) A Spartan, father-in-law of Leuty: 
chides, v1, 71 

Diadromes, a Thespian, vir, 222 

Dicaea, a Greek town on Xerxes’ route in Thrace, vit. 109 

Dicaeus, an Athenian; his vision in Attica beforo Salamis, vill. 
65 


Dictyna, a Cretan goddess, mt. 59 (if the text is genuine). Ὁ 

Didyma, α Milesian temple, apparently identical with Branchidae, 
vi. 19 

Dieneces, a Spartan, his saying about Persian arrows at Thermo- 
pylae, ΨΊΣ, 226 at 

Dindymene, ἃ name for the goddess Cybele; her sacred hill in 
Lydia, τ. 80 

Dinomenes, father of Gelon of Sicily, vm. 145 

Diomedes, a Greek hero of the Trojan war, 11, 116 

Dionysius, a Phocaean, his attempt to train the Ionian fiect, 
vi. 11, 12, 17 sais 

Dionysophanes, an Ephesian, said to have buried Mardonius 
body, 1x. 84 

Dionysus, mm. 111; his cult in Greece, τι. 49, 52, 145; in par- 
ticular localities and under various names, 1. 150, 1, 29, 111. 
8, 97, 1¥. 79, 87, 108, v. 7, 67, vit. 111; identified with the 
Egyptian Osiris, τι. 42, 47, 123, 144, 150 
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Dioscuri, their worship unknown in Egypt, m. 43, 50; enter- 
tained by Euphorion, an Arcadian, vr. 127 

Dipaea, in’ Arcadia, scene of a battle about 470 n.c. between 
Spartans and Arcadians, 1x. 35 

Dium, a town on Athos, vu. 22 

woberete a Paeonian tribe, v. 16 (if the reading be right), vir. 

Dodona, an oracle in N.W. Greece, consulted, 1. 46, 1. 52, 1x, 
93; story suggesting a connexion between Egypt and Dodona, 
11. 63-57; Hyperborean offerings at Dodona, rv. 33 

Dolonci, a Thracian tribe, νι. 34, 40 

Dolopes, a Thessalian people, in Xerxes’ army, vi. 132, 185 

Donans, 1. 57; Dorians of Epidaurus, 1. 146; Dorian alphabet, 
τ. 139; four Dorian invasions of Attica, v. 76; their women’s 
dress, Υ. 87; names of tribes, v. 68; Dorian leaders of Egyptian 
origin, vt. 63; Dorians in Peloponnese, vit. 73; Doms in 
A Greece, rx. 31, 66; Asiatic Dorians, 1. 6, 144, 178, vit. 

3, 99 

Doriscus, on the Thracian coast, v. 98; an important halting 
place on Xerxes’ route, vii. 25, 69, 108, 121; its defence by 
uts Persian governor, vit. 106 

Dorus, son of Hellen, eponymous ancestor of Donans, τ, 66 

Doryssus, a king of Sparta, vir 501 

Dotus, a Persian officer in Xerxes’ army, vit 72 

Dropici, o Persian tribe, 1. 125 

Drymus, ἃ town in Phocis, vii. 33 

Dry opes, an ancient race in N. Greeee, 1. 146, vir 43, 46; their 
settlements in the Peloponnese, vit, 73 

Dryoseephalac, name of a pass in the Cithseron range, 1x. 3 

Dymanataoc, a Doran tribe at Sicyon, + GS 

Dy me, a town in Achaca, 1 145 

Τὰ τα, a stream west of Thermopylae, vit ΤῸΝ 

Dynoram, a mountain range on the NEL fnetier cf Maca! cis, 
oe 


Echecrates, a Corinthian, father of Fite, + 02 

Vohemus, hing of Tepea, his sactory over Hytas, τσ, 24 

Lcheatratus, a hing of Sparta, sin ΣῈ 

Vahudorus, a mveran Phrace, vin bad, 127 

Tctinades wlanda, of the mouth of the Achel an, at 29 

Bian, Lracan tribe, on the Pinos tl τὲ, ατὸ 110. bn 
Ix. τὸ 
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Elisyci, probably Ligurians; Gelon of Sicily attacked by thei 
and others, vir, 165 . 

Ellopian district of Euboea, yr. 23 

Elorus, mB aiver in Sicily, Syracusans defeated on it by Corinthian 
vil 

Enarees, Scythians suffering from the so-called “ female disease, 
1. 105, rv. 67 

Enchelees, an TIlyrian tribe, claiming descent from Cadmu: 
y. ΟἹ; their incursion into Grecce, rx. 43 

Encti, a people at the head of the Adriatic, 1. 196, v. 9 

Enienes, a people living at the headwaters of the Spercheu: 
vu. 132, 185, 198 

Enipeus, a river in Thessaly, vit. 129 

Enneacrunus, “Nine Springs” fountain outside Athens, v1 
137 

Ennea Hodoi, “ Nine Ways,” a town on the Strymon, vm. 114 

Eondi, δ people living between the Strymon and the Axius, vn 

85 


Epapbus, Greek name for the Egyptian Apis, g.v. 

Ephesus, in Lydia, of Ionian ongm, 1. 142; Croesus’ offerin, 
in the temple of Artemis there, 1. 92; one of the most remark 
able temples known to Herodotus, 1. 148; Ephesus besiege 
by Croesus, 1. 126; Ionians defeated there by Persians, v 
102; terminus of ‘royal road,” v. 64; Xerxes’ sons sen 
there after Salamis, vm. 103 

Epialtes of Malis, his guidance of the Persians over the pass a! 
Thermopylae, vit. 213-218 

Epicydes, a Spartan, father of Glaucus, v1. 86 

Epidanus, see Apidanus, 

Epidaurus, in Argolis; Dorian, 1. 146; taken by Periander 
an. 62; quarrel with Athens, v. 83; its colonies, vu. 99, 
Epidaurians in the Greek forces against Xerxes and Mardonius 
wut. 1, 43, 72, x. 28, 31 ᾿ 

Ἐρίξοπι, a poem attributed by some to Homer, reference therein 
to Hyperboreans, 1¥. 32 

Epistrophus, a man of Epidamnus, ΤΊ. 127 

Epium, a town in the western Peloponnese, founded by the 
Minyae, rv. 148 

Epuelus, an Athenian combatant at Marathon, v1. 117 

Epuephynan Loenans, Locnan colonists in Sicily, v1. 23 

Kraunus, a river in Argos alleged to be partly subterranean, 
vu. τὸ 
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Erechthens, 9 legendary Attle hen; merifice offered to bir by 
Epidaunans in return for Attic olive trees, τὶ 823 father © 
Orithyia, vit. 159; namo of Athenians first used in his time 


YL 443 his shrine on the Actopolis, vir. 6S » 
Eretria, in Euboca, Pisistratus in eile there, 1%. ΟἹ; native 
place of Gephymel, τ. 67; objective of Mantonins’ campaizr 
under Darius, vs. 43; of Datis, vi. Of 93; subdued bs 
Persians, v1. 100-102; Eretrian captives in Persia, vt, 19} 
contingent in Greek fleet, virt. 1, 46; δὲ Plataes, rx. 23, 31 
Pridanus, a river in Europe, its oxistence doubted by Herudotas, 
ur 115 
τ καρ δῷ δὲν fey ach cee 
εὐ 4} κι see) Ocdipus), rv. 119 
: . * ἢ τ΄ Persians, αι, 33 


Βτγίμοα, an island alleged to be outside the Pillars of Heracles, 


Beinn 


We8 

Crythrae, (1) ἃ town in Bocotia, near Plataca, 1x. 15, 19, 22. 
(2) An Ionian town in Asia Minor, 1. 18, 142, v1. 8 

Erythro bolos, “ Red Earth,” a town in Egypt, nm. 11 

Erythro thalassa, the Persian Gulf and the nearer part of the 
ἀπ ΔῈ oe τῷ Ἢ ὅν vir, 89; mouth 
‘ : . 3 nea, 1. 180, 189; 
* ἘΔ Pat Ἂν ΤᾺ n soountaing in 
Vue uiiecuon of Ue αἶδα dea, τι. Bz out * Red Sea” (᾿Αράβιο: 
xéAros) an ofishoot from it, 1. 11; identical with the “Southern 
Sea,” 11, 158; captives settled by Persians in islands of the 
Red Sea, mt. 93, vir. 80; Persia extends to its shores, 1v. 375 
Phoenician circumnavigation of Africa starting from the Red 
Sea, rv. 42; Ampe on the Red Sea, vr. 20 

Eryx, in western Sicily, v. 43, 45 

Eryxo, wife of the second Arcesilaus of Cyrene, rv. 160 

Etearchus, (1) king of the Ammonians; Visit of Cyrenaeans to 
him, n. 33, (2) King of Oaxus in Crete, rv. 154 

Eteocles, son of Oedipus, v. 61 

Ethiopians, of Meroé, τι. 29; Ethiopian kings of Egypt, τι. 100, 
cece aaa, a eel ὐν mbyses’ mission 

17;/ Ethiopia in 

3, 161; _“ Trog- 
of Asia, their 

70; Ethiopians 
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Evaenetus, commander of a Lacedaemonian force in Thessaly 
before Thermopylae, vir. 173 
Evagoras, a Spartan, winner of threo chariot-races at Olympia, 
vr. 103 
Evalcides, an Erctrian leader killed in the second Ionian revolt, 
Νὴ 
Euboea, desirable object for Persian attack, v. 31; Chalcidians 
in Euboea defeated by Athenians, v. 77; Persians under Datis 
there, vx. 100; Athenian ships off Euboea, vir. 189; naval 
operations in Euboean waters, vit. 4-20; Euboic coinage, 
un. 89, 95; Euboeans in Sicily, their treatment by Gelon, 
vit. 156 
Euclides, son of Hippocrates, despot of Gela, vir. 155 
Evelthon, king of Salamis in Cyprus, rv. 162 v. 104 
,5venius, a man of Apollonia, 1x. 92 
Euhesperides, 2 Libyan town near Barea, rv. 171, 204; fertility 
of its land, rv. 198 
Eumenes, an Athenian, distinguished in the battle of Salamis, 
vir, 93 
Tamamng a bing af Gnovta yer 191 
ἊΣ ‘amian aqueduct, mr. 60 
7 he first Battus of Cyrene, 
tte 
Euphorbus, an Eretrian, his betrayal of Eretria to Datis, vr. 101 
Euphorion, (1) an Athenian, father of Aeschylus and Cynegirus, 
πα, 156, vi. 114. (2) An Azanian, v1. 127 
Euphrates, its source in Armenia, 1, 180; course altered by 
Nitocris, queen of Babylon, 1. 185; made fordable by Cyrus, 
1. 191; passage of the river on the ‘royal road,” v. 52 
Euripus, channel between Boeotia and Euboea, part played by 
it in naval operations before Salamis, vir. 173, 182, vir. 7, 15, 
66 


Europe, tripartite division of the world, Europe, Asia, Libya, 
11. 16, rv. 36; speculations on the sun’s passage over Europe, 
11, 26; Europe bisected by the Ister, τι. 33, 1v. 49; general 
ignorance of the farthest regions of Europe, mt. 115, 1v. 45; 
absurdity of supposing the three continents equal in aize, 
Iv. 36; Cynetes on the western limit of Europe, 1v. 49; Europe 
and Asia both more fertile than Libya, rv. 198; desirability 
of Europe to Persians, vir. 5; Xerxes’ aim of subduing all 
Europe, vit. 60; region of Europe infested by lions, ναὶ, 136; 
European part of Xerxes’ army, vu. 185; Megara the western 
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limit of Persian advance in Europe, rx. 14 (many other 
unimportant reff.) 5 

Europa, daughter of Agenor of Tyre; carricd off by Cretans, 
1. 2; her sons Minos and Sarpedon, 1. 173; alleged origin of 
the name of the continent, rv. 45; search made for her by 
Cadmus, tv. 147 

Europus, a town perhaps in Caria, vir. 133 ᾿ 

Euryanax, ἃ Spartan, joint commander with Pausanias at 
Plataea, rx, 10, 53, 55 

Eurybates, an Argive commander killed in battle with the 
Athenians, vr. 92, rx. 75 τὰ a 

Eurybiades, Spartan admiral of the fleet at Artemisium an 
Salamis, vir. 2, 42, 49; part played by him in the councils © 
war before Salamis, vim, 57-64; decision not to pursue Xerxes, 
vi. 108; prize for chief merit awarded him by Greeks, 
vir, 124 

Eurychides, a Spartan, father of Eurybiades, vist. 2 

ἰὼ μ aa π΄. 204 

. ᾿ vu, 204 

᾿ ᾿ σομίάοα, king of Sparta, v1. 71 

Eurydemus, a Mahan, vit. 213 

Euryleon, a Spartan colonist in Sicily, v. 46 

Eurymachus, (1) a Theban, vir 205, (2) Grandson of the 
above, killed in a Theban attack on Plataca, vit. 233 

Eurypon, ἃ king of Sparta, vitr. 131 

Eurypylus, an Aleucid, of Larissa in Thessaly, 1x. 58 

Eurysthenes, king of Sparta, founder of the senior of the two 
royal families, ΤΥ. 147, v. 39, vr. 51, vir. 204 

Eurystheus, Jegendary king of Mycenae, 1x. 26 

Ruryuis Spartan, his determination to fight at Thermopylae, 
vir, 22! 

Luthoenus, an Athenian, rx. 105 

Eutychides, an Athenian, 1x. 73 Η 

Luxine Sea, 1. 6; part of Media nearest to it, 1. 110; Sinope on 
the Euxine, 11. 34; provinces of the Persian empire on its 
coast, 11, 93; character of inhabitants of its northern shores: 
ἅν, 46; its length and breadth, 1v. 85, 86; islands in it, 1¥; 
69; Tauric peninsula, rv. $9; relation of Euxine to Xorxes 
bridge over the Hellespont, vit. 36; corn-ships from the 
Eusine, vit. 147 

Rrampacus, a stream and district in Scythia between the Borys- 
thenes and the Hypanis, rv, 62, 81 
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Gadira, a town “outside the Pillars of Heracles,” identificd 
with Cadiz, rv. 5 

Gacson, a stream near Mycale in Asia Minor, rx. 97 

Galopsus, a town on the promontory of Sithonia, in Chalcidice, 
vit, 122 

Gallate ‘country (or Briantic), in Thrace, on Xerxes’ route, 
vu. 108 

Gandarii, an Indian tribe in the Persian Empire, their tribute, 
m1. 91; in Xerxes’ army, vit. 66 

Garamantes, a Libyan tnibo on the route from Egypt to the 
Atlas, rv. 174, 183 

Gargaphian gpring, on the battlefield of Plataca, 1x. 25, 49, 51 

Gauanes, one of three brothers, ancestors of the Temenid dynasty 
in Macedonia, their adventures, vu. 137 

Ge (Earth), worshipped in Scythia as Apia, rv. 59 

Gebeleizis, a Thracian deity, otherwise called Zalmoxis, 1v 94 

Gela, in Sicily, a Rhodian colony, vir. 153; Hippocrates its 
despot, yr, 23, yi. 154; usurpation of Gelon, vi. 155 Σ᾽ 

Geleon, eponymous hero of one of the four ancient Athenian 
tribes, ν, οὗ 

Gelon, despot of Syracuse, his rise to power, vil. 164-156; reply 
to Greek request for help against Persia, vi. 145, 157-163; 
victory over Carthaginians and nations of the western Mediter- 
ranean (said to be contemporary with the battle of Salamis), 
vn. 165, 166 το 

Geloni, neighbours of the Scythians, said to be of Greck origin, 
iv. 108; their part in the campaign against Darius, 1v. 102, 
119, 136 

Gelonus, (1) son of Heracles, by Scythian legend, rv, 10. (2) The 
chief town of the Budini (neighbours of the Geloni), built of 
wood, τν, 108 

Gephyraci, the clan to which Uipparchus’ murderers belonged, 
their alleged Phoenician origin, v. 55, 57, ΟἹ - 

Geraestus, a town at the southern extremity of Euboea, vu. 7, 
1x, 105 

Gergis, 0 Persian general in Xerxes’ army, v1. 82 

Gergithes, a people of Mysts, near the Hellespont, descendants 
of the Teucri, v. 122, vir. 43 

Germanu, a Persian tnbe, 1 125 “4 

Gerrhus, a river and country in Scythia, rv. 19, 47, 53, 66; burial 
of Scythian hings among the Gerrlu, rv, ΤΙ 

Geryones, his oxen driven off by Heracles, sv. 8 
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Getas, a Thracian tribe said to believe in immortality, αν. % 

Vv. 3 

Gigonus, a town in Chaleidice, vn. 123 

Giligamae, a Libyan tribe inland of Cyrene, rv. 169 

Gillus, a Tarentine refugee in Persia, m. 138 

Gindanes, a Libyan tribe, rv. 176 

Glaucon, an Athenian, rx. 75 

Glaucus, (1) son of Hippolochus, ancestor of a Lycian dynasty 
1.47, (2) Son of Epicydes, a Spartan; story of his attempte' 
fraud told by Leutychides at Athens, vr. 86. (3) A Chia: 
worker in metals, 1. 25 

Glisas, a town in Boeotia near Tanagra, 1x. 43 

Gnurus, a Scythian, father of Anacharsis, 1v. 76 " 

Gobryas, (1) son of Darius, an officer in Xerxes’ army, ΥἹΙ. 72 
(2) One of the seven conspirators against the Magians, ΠῚ 
70-79; his advice to Darius in Scythia, rv. 132, 134; fatho 
of Mardonius, vi. 43; his daughter married to Darius, VII. ὁ 
(elsewhero as a patronymic). 

Goetosyrus, ἃ Scythian deity identified with Apollo, rv. 59 

Gonnus, a town in Thessaly, vir. 128, 173 " 

Gordias, (1) father of Midas, vn. 138. (2) King of Phrygia 
son of Midas; father of Adrastus, 1. 35, 45 

Gorgo, daughter of Cleomenes, king of Sparta, v. 48; her advice 
to Cleomenes, v. 51; her interpretation of a message, VII. 236 

Gorgon’s head, brought from Libya by Perseus, 11. 91 i: 

Gorgus, king of Salamis in Cyprus, v. 104, 115, vit. 1; in 
Xerxes’ fleet, vir. 98 ‘ 

Grinnus, king of Thera, his consultation of the Delphic oracle 
about a colony in Libya, rv, 160 

Grynea, an Aeolian town in Asia Minor, 1. 149 

Gygaca, daughter of Amyntas of Macedonia, marricd to Bubares, 
ἃ Persian, v.21, vi. 136 

Gygacan lake, in Lydia, 1. 93 

Gyges, (1) hing of Lydia; his accession after murdering Candaules, 
1. 8-13; his gifts to Delphi, 1. 14. (2) A Lydian, HI 122, 
v. 151 

Gyndea, ἃ river in Assyria diverted by Cyrus from its course, 
1, 189, 202 

Gyzantes, a tribe in the western part of Libya, 1v. 194 


Haemus, a mountain range in Thrace (the Balkans), rivers 
flowing from it into the Danube, tv. 49 
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Haliaemon, 8 Macedonian river (mod, Vistritza), vit. 127 
Halia, a town in Argolis, vir. 137 
Halicarnassus, in Caria, Herodotus’ birthplace, 1. 144, 175, 
1. 178, vir, 99 
Halys, a river in Asia Minor, the eastern boundary of Croesus’ 
empire, 1. 6, 28, 72, 103, 220; crossed by Croesus, 1. 75; its 
passage ἃ part of the “ royal road,” vy. 52; crossed by Xerxes, 
vit. . 
Harmamithres, a Median officer in Xerxes’ army, son of Datis, 
vir. 88 
Harmatides, a Thespian, vit, 227 . 
Harmocydes, commander of Phocians in Mardonius’ army at 
Plataca, rx. 17 
Harmodius, an Athenian, ono of the murderers of Hipparchus, 
ν. 65, v1. 109, 123 
Narpagus, (1) a Mede, in Cyrus’ expedition against Crocsus, 
1. 80; charged by Astyages to make away with Cyrus,.1. 109- 
113; Astyages’ punishment of Harpagne, 1. 117-120; Har. 
pagus' services in placing Cyrus on the throne, τ. 123, 127, 129; 
in subduing the Ionians, τ. 164-177. (2) A Persian officer 
under Darius, v1. 28, 30 
Uebe, the name used as a watchword or battle-ery, 1x04 
Hebrus, a river in Thmee, 1v. 90; Donscus on it, vit 59 
Ifecatacus of Miletus, the histonan, his chronology, a1 183; 
his advico to Ionian rebels, v. 36, 125; his story of Athens 
dealings with Pelasgians, v3, 137 
Nector, aon of Pram, probability of his surrendenrg Helen had 
she been in Troy, 1. 120 
Hegeeandrus, of Miletus, father of Hecataeus, v 155 
Hegesicler, a hing of Sparta, colleague of Tron, 1 65 
Hegesilaus, (1) hing of Sparta, aon of Doryscug να 50} (ΤΠ Δ 
Spartan, ancestor of utyehides, harg of parts, van ΤΣ; 
ton of Hippocratides. 
Hegesipy le, ΣΙΝ ε οἵ ΟἹ 'τὸῖς οἵ Thrare, wife of Με ὃ τὴς 
peunger, νὰ SY 
Hepestratucs, (1) an Elean eecr in Marteoas ary, of mcf 
Mie eacape from death, ax 37 (2) Anes sssary Pe Sane 
to the Grebe before Mycale, ax θὰ GDh: 
hastant ariet Powtratus ν ΘᾺ 
Ve τα μα ἴον, cf ie, biedauctter me ntaterte ser 
ty Irian, αν Τὰ 
Hiepiay mu πέδη, trother cf the weer Daan con ah bo 


INDEX 


Helen, her abduction from Sparta, τ, 33 secount of hee ray tse 
to Leypt, i. 12-220; brought ta Attica by Pheeas, IX was 
her temple at Therpne in Laconia, τι, ΟἹ 

Helice, an Achacan town on the Guld of Corinth, ας HS 

Helicanius, the title of Poseidon at his temple in the Paniontutt 
near Mycale, 1148 

Hehopalix, in Egypt, sources of Rey ptian history ther, Τὸ a: 
distances of various places from Heliopolis, τιν 7-95 ceremonial 
there, 1. 69, 63 ᾿ 

Hellas apd Hetlenes, passim in ali Rooks. Tho following are 
among tho peincipat reff. to what is distinctive Creek: 
language, 1. 220, πὶ 90, 56, 59, 112, 137, 15}. mt. wv, 52, 
110, 155, 192, vr, 95, vert. 135; dre<s, 1. 78, Ve 88: heres 
vit, 106; armour, τας 41, 1¥, 180, vir. 91, 03; religious gathering’, 


uy, 5 

Helle, doughter of Athamas, her tomb in tho Thracian Chersonests 
var & 

Hellen, an eponymous Greek hero, father of Dorus, 1. δ 

Hellespont, its length and breadth, rv. 85; despots of places 
by tb with Darius’ Scythian expedition, rv. 37: Darias 
passage of it in his retum, y. 1); Hellcapontion towns sub- 
ued y Ionian rebels, v. 103; Treconquered by Darius, ¥- Apt 
VI. 335 
his bridg δον 

ors 


of towns there, vi. 106; Greck decision not to sail to the 
Hellespont after Salamis, vist. 108; bridges thero foun! 
broken, 1x. 114 (many other unimportant reff.) 
Hephaestiac, a town in Lemnos, v1. 140 
Hephaestopolis, a Samian, 11. 134 1 
Hephaestus, his cult in Greece (tho torch-raco), vitl, 95; tem 
of “ Hephaestus” {Ptah} at Memphis, ts. 3, 99, 102 and else 


where in Bk. πὶ. a) 
Fialnte the κατε alan ἔπ Τ κάλπη we EQ ΠΗ OM woz, 999, PITS. 59» 


ee: 


~ and father of 
Α μ * 905, vi. 433 

ῷ . oo . . εαν of deities iden- 

᾿ 7, 11, 42, 44 

8S, tid, 144, tv. 8, 10, bY, δα: Herodotus’ conclusion & to 
a “double Heracles,” uy. 44; Pillars of Heracles (Straits of 
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Gibraltar) farthest western waters known to Herodotus, 11. 
33, Iv. 8, 42, 162, 181, 185, 196, yur. 132 
Heraclidac, ancestors of Spartan hings, v. 43, vit. 208, vir. 114, 
1x. 26, 38, Heraclid dynasty in Lydia, 1. 7, 13, 91 
Heraclides, (1) a man of Cyme, 1. 168, v. 37. (2) A man of 
Mylasa, a Carian leader, v. 121 
Heracum, a town near Perinthus, rv. 90 
Here, her temple at Samos, 1. 70, τι. 182, 11. 123, rv. 88, 152, 
1x, 06; at Argos, 1, 31, v1. 81, at Connth, vy. 92, at Naucratis, 
i. 178, at Plataca, rx. 52, ΟἹ, 69 
Hermes, his cult in Greece, τι. δ], 145; identified with the 
Egyptian Thoth, at Bubastis, 1. 138; with a Thracian deity, y. 7 
Hermion or Hermione, in S.E. Argohs, mm. 69; of Dryopian 
origin, vin. 43, 73; its contingent at Plataca, 1x. 28, 31 
Hermippus of Atarneus, an emissary from Histraeus, v1. 4 
ermolycus, an Athenian, distinguished in the battle of Mycalo, 
1x. 105 
Hermophantus, a Milesian leader in the Ionian revolt, v. 99 
Hermopolis, in Upper Egypt, place of burial for ibises, 11, 67 
patna of Pedasa, story of his sufferings and revenge, vii. 
106 
Hermotybics, ono of the Egyptian wamor-tribes, πὶ 164, 168, 
IX, 32 
Hermus, a river in Lydia, passing near Sardis, τ, 55, 80, v. 101 
Herodotus, (1) of Halcarnassus, the historian, x. 1. (2) An 
Ionian envoy, son of Basileides, vist. 132 
Herophantus, one of the Hellespontian despots in Danus’ 
Scythian expedition, rv. 138 
Herpys, a man of Thebes in Bocotia, 1x. 38 
Hesiod, his date, τι. 53; his reference to Hyperboreans, rv, 32. 
Hicron, brother of Gelon of Sicily, vit. 156 
Ls oe εὐ mpian prize-winner, rx. 33 
+ 4; ats despot expelled, vir. 165 
5 ᾿ , his assassination, ¥. 55, vi. 123; 
his banishment of Onomacnitus, vii. 6 
Hippias, son of DPisistratus, his advice to his father, 1. 61; 
expelled from Athens, v. 65; 9 refugee in Persia, v. 96; with 
Datis’ army in Attica, v1. 107 : 
Hippochdes, an Athenian suitor for Cleisthenes’ daughter; his 
rejection, vr. 129 a ᾿ 
Hippoclus, despot of Lampsacus, with Darius’ Scythian expedi- 
tuon, Iv, 138 
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ladon, a Samian, hie elaved Rhodopte and Acsopas, αν 151 

Jamidac, a family of divinces in Elia v.44, τσὶ δ 

Sapygia, in the heel of Raly, itt. US, αν, 89, wet, 170 

Tardanus, αὶ Lydian, το 7 

Iason, his vayage in the Ano, wv. 179, vit. 199 ' 

latragoras, an agent of tho fonlans in revolt against Dariv 
V3T 

Thanoltis, a man of Mylssa, v.37, 121 * 

Iberiang, their traffic with Phocaca, αν 163; attack on Gelo 
of Sicily, νας 165 

Tearian sea, v1, 95 

Achnac, αὶ town in Macedonia, near the coast, vin 123 

Lchthy ophagi, a tribe inhabiting Mlephantine, Cambyses’ inte! 
preters in hia mission to the Ethiopians, mm. 19-2 ᾿ 

Ida, α' mountain in tho ‘Lroad, 1. 151; Xerxes’ route past ἴ 
vu, 42 . 

IWanthyrsus, « Scythian king, tv. 76; in command of Seythian 
against Darius, ἀν. 120; his defiance of Darius, 1v. 127 

Idriad district in Caria, v. 118 

Telysus, α Dorian town in Rhodes, τ, 144 " 

Tenysus, a town in Sytin, near the Ugyptian frontier, m1. 5. 

thad, story of Paris and Helen in it, 1. 116 Ale 

Bsus ἃ river in Attica; tomplo of Boreas built near it, vi 

89 

Slium, the Trojan war there, 1. 5, τὶν 10, 117-220, vit. 20, 161 
‘road subdued by Persians, v, 122; traversed by Xerxe: 
vit. 42 

Hlyria, customs of the Encti thore, x. 196; river Angrus there 
wv. 49; flight to IUyria of the Temenid brothers, VIII. 437 
Myrian invasion of Urcece, 1x. 43 

Imbros, in the N.E. Aegean, v. 26, vz. 41, 104 

Inachus, father of fo, 1. L. 

Inaros of Libya, his revolt against Persia in 460 z.c., mit. 12, 15 
vu. 7 

Indians, their tribute to Persia, im. 94; their customs, ΠΙ. O7- 
102, 104; conquest by Darius, rv. 44; most numerous peopl 
in the world, v. 3; in Xerxes’ army, vir. 65, 86; with Mar 
donius, virr. 113, rx. 31. Indian dogs, x. 192, vir, 187 

Indus, the river, Darius’ exploration of it, rv, 44 

Ino, wife of Athamas, vit. 197 : 

Intaphrenes, one of the seven conspirators against the Magians 
itr, 70, 78; bis presumption and punishment, πὶ, 118 
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Inyx {or Inycus), o town in Sicily, probably near Acragas, vr. 
23 
lo, daughter of Inachus, her abduction, 1. 1, 6; depicted in the 
form of a cow, u 41 
Tolcus, δ town offered by the Thessalians to the exiled Hippias, 
v. Of 
Ion, eponymous ancestral hero of the Ionians, v. 66, vu. 94, 
vit, 44 
Tonians, subducd by Crocsus, 1. 6; Dorian and Ionian races, 
1. 66; threatened by Cyrus, 1. 141, 142; their settlements 
in Asia, 1. 143-153, τι. 178; conquest by Cyrus, 1. 159-171; 
Tonian behefs about Egypt refuted, 1. 15, 16; Sesostris’ in- 
scriptions in Tonia, τι. 106; Ionian pirates in Egypt, 1. 152; 
Amasis’ Ionian guards, τ, 163; tribute paid by Tonians to 
Persia, mm. 90; Ionians with Darius’ Scythian expedition, 
IV. 89; left to guard the Ister bridge, rv. 97, 128, 133, 136- 
142; Toman revolt against Darius, v. 28-38; Ionian and 
Phoenician writing, v. 58, 69; Ionian tribes in Attica, ν. 695 
Ionian dress, y. 87; course of Ionian revolt, and burning of 
Sardis, v. 97-103, 108-115; reduction of Tonian towns, v. 
110-128; continuance of revolt and its final suppression, VI. 
1-32 passim; Persian organisation of Ionia, vi. 42; Tonia 
“exposed to many risks” (in story of Glaucus), vi. 86; 
Tonians in Xerxes’ fleet, vir. 94; Themistocles’ appeal to 
them, vir. 22; Athenians called Tonians, vin. 44; Tonians 
in Peloponnese, vit. 73; Ionian ships with Xerxes at Salamis, 
vin. 85, 90; appeals from Jonia to the Greeks for help, vitt. 
132, rx. 90; Ionian desertion of Persians at Mycale, 1x. 98, 
103; revolt against Persia, rx. 104, 106; (other unimportant reff.) 
Tonian sea, vir. 20, 1x. 92 
Iphiclus, father of Protesilaus, x. 116 . 
Iphigenia, daughter of Agamemnon; human sacrifice offered 
to her in Scythia, rv, 103 ‘ 
Ipni (Ovens), namo of rochs at the foot of Pelion, the scene of 
Δ Persian shipwreck, vu. 188 
Irasa, in Libya, the site of the founding of Cyrene, 1v_ 15S 
Trens, Spartan young men between 20 and 30 years of age, 
Ix. 85 ἢ 
Is (Hit), a place eight days distant from Babylon, on a river 
of the same name, producing bitumen, 1. 179 
Isagoras, an Athenian, rival of Cleisthenes the reformer, and 
supported by Sparta, v. 66, 70-74 
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Ischenotls, an Aeginetan, vis. 15] 

Isis, on Egyptian deity, dentitied ty Merodotus with Demeter, 
0.3 tepresented with a cow's head, τὸ Εἴ, iv. 1863 hee temple 
at Basirie, τιν ἐν 

Tamaris, lako in Thince, on Xerzev route, vit, 109 

Ismenian, epithet of Apollo at Theics, τ. 62, (2, v. 69, Vit 

Isseslones, n people living north of the Caspian, probably, 1. 201, 
ἀν. 15, 16, 32; their customs, tv. 26 ' 

Tathmus of Corinth, Greek council of war there, vit, 172; decision 
to guard jt, vir, 40; to withdraw tho fleet thither from 
Salamis, vin, 66; decision reversed, virt. 62; fortification 
of the isthmus, vin. 71; Peloponnesian policy of hating it, 
1x. 7-10; Greek advance from the isthmus, rx. 19; dedication 
of spoils of war there, vir. 121, 1x, 81 

Istria, α Milesian colony at tho mouth of the Ister, rt. 33 

Istrus {Ister, Danube), compared to the Nile, τι. 26, 33; its 
course and tributaries, rv. 47-50; bridged by Danus, τύ. 89: 
Ister ten days’ journey from the Borysthenes, rv. 101; Darius’ 
recrossing of tho river, rv. 141; unknown country Ν. of tho 
Ister, v. 9 (somo othet unimportant reff.) 

Italia, river Crathis there, 1. 145; Demoecdes in Italy, 1, 136- 
138; Metapontium, τὺς 15; adventures of Doricus in Italy, 
a 43, 44; Athenian threat to migrate to Siris in Italy, vart. 


Ttanus, a town in Crete, rv. 15] ὁ er 

thome, a hill and town in Messenia, sx, 35 (but the reading is 
doubtful}. « 3 

Tyreae, a Scythian hunting tribe, rv. 22 


Labda, mother of Cypselus, despot of Corinth, v. 92 

Labdacus of Thebes, father of Laius, v. 59 

Labraunda, in Caria; temple of a war-god there, v. 119 

Labynetus, (1) ruler of Babylon, x. 74. (2) His son, also ruler 
of Babylon, temp. Cyrus, 1. 77, 183 | rene 8 

Lacedaemon (and Sparta); Lycurgus’ Iegislation, 1. 65, 66; 
Croesus’ friendship with Lacedaeman, τ. 69; Lacedacmon war 
with Argos, 1, 82; with Tegea, 1. 67, 68; attack on Samos, 
mm. 44-47, 54-56; Theras’ colonising expedition from Lace- 
daemon, rv. 147-149; state of Sparta under Cleomenes, v. 
39-43; Lacedaemonian invasion of Attica to expel the Pisis- 
tratids, v. 63-65, 70-76; feud between Spartan Kings, and 
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origin of dual kingship, v1. 61, 52, 61-71; rights and duties 
of the kings, v1. 66-60; war with Argos, v1. 76-82; Spartan 
force too late for Marathon, νι. 120; claim to command 
nentwnt ἈΈΣ Taaete, - ore ee F- 1 -snians under Leonidas 
- ᾿ xemonian envoys at 
an _ mw. 142-144; dilatory 
δὰ pes ζω 1x. 7-11; their ad- 
vance into Boeotia, 1x. 19; Spartan tactics before Plataea, 
and conduct in the battle, rx. 46-70; at Mycale, rx. 105-104 
(many other incidental reff.; sce also Cleomenes, Eurybiades, 
Demaratus, Leonidas, Pausanias.) 
Lacmon, ἃ mountain in N.W. Greece, above Apollonia, rx. 93 
Lacrines, a Spartan envoy to Cyrus, 1. 152 
Lade, an island off Miletus, headquarters of the Ionian flect in 
the revolt against Danus, vr. 7, 11 
Ladico of Cyrene, wife of Amasis of Egypt, u 181 ᾿ 
Lalus, son of Labdacus, and father of Oedipus, v. 59; his oracles, 
τι 
Lampito, daughter of Leutychides, king of Sparta, v1. 71 
Lampon, (1) a Samian envoy to the Greeks before Myecale, Ix. 
90. (2) An Athenian, rx. 21. (3) An Acginetan, his advico 
to Pausanias to impale the corpse of Mardomus, 1x, 78 
Lamponium, a Lesbian colony in Mysta, ¥. 26 ᾿ 
mpsacus, in the ‘T'road, on the Hellespont, v. 117; its hostility 
to Miltiades, v1 37 ἢ 
Laodamas, (1) son of Eteocles of Thebes, v.61. (2) An Aezine- 
tan, tv 152 (3) Despot of Phocaca, with Danus’ Scythian 
expedition, vo 1338 
Lautdice, one of the Hyperborean vicitants at Delos, αν 33 
Lapithae, a pre-Hellenic race; δ Lapith at Connth, ον ΤΣ 
Laphanes, an Azanian, a suitor for Cleisthenes’ dauzhter, vt 127 
Tason, δ people on the borders of Lycia, their tribute to Persia, 
mt 00, an Nerzes’ army, 11 77 
Lasus of Hermione, his detection of a forge, πὶ 6 
Launum, in Attica, Athenian revenve from ite elyer ines, 
λ 141 
Laus, a town on the Wo coast of κὐυτεγη Italy, τὰ ΣῚ 
Taagmia, an Athenian peneral in Thrace, 405 rex 75 
Leanhus, brother and munlerer cf the ecag.t Arete cf 
Cornea les 
Tabalea, in nurthem Greece, its arscular sinus «5 Tr pte ot 
Nan 13a 


3st 


INDEX 


Lebaca, a tawn in Macedonia, vit. 137 

Lebedos, an Jonian town in Lydia, 1, 142 

Lectus, 9 promontory in the Troad, rx. [14 

Leleges, old name of the Carians, 1. 171 

Lemnos, off the Troad, colonised by the Minyae, wv. 145; its 
Pelasgion inhabitants, v. 26, νὰ. 138; their crime and penalty, 
vi. 138-140; Lemnians in Peloponnese, vir. 73 

Levbotes, o king of Sparta, Lycurgus’ ward, 1. 65, vit. 204 

pease an Argive, one of the suitors for Cloisthenes’ danghter, 
VI. 

Leon (1) of Troezen, captain of the first Greek ship eapturcd 
by Xerxes’ fleet, vit. 180. (2) A king of Sparta, τ. 65, v. 39, 
vir. 204 

Leonidas, king of Sparta, son of Anaxandrides, y. 41; his com- 
mand and death at Thermopylae, vit. 204-238; atonement 
for his death demanded by Sparta, νεῖ, 224; Pausanias’ 
refusal to avenge Leonidas on Mardonius’ dead body, rx. 79 

Teontindes, commander of the Thebans at ‘Lhermopylao, vi. 

Leontini, ἃ town in Sicily, va. 154 

Teoprepes, (1) a Spartan, τι. 85. (2) A Cean, tather of Simonides, 
VIL. 


Lepreum, a town in Elis, founded by the Minyae, tv. 148; its 
contingent nt Plataca, 1x, 28 = 

Lerisae, an Aeolian town in Asia Minor, f, 149 

Leros, off the Carian cnast, proposal that the Ionian rebels 
against Darius shovld take refuge there, v, 125 

Lesbos, Acohan towns there, 1. 351; islands in the Arnxes 
alleged to be as big as Lesbos, 1. 202; Lesbians defeated by 
Polycrates of Samos, 111. 39; their flect in tho Ionic revolt, 
vi. 8; Lesbos reconquered by Persians, vi. 31; reecived into 
Greek alliance after Mycale, rx. 106 

Leto, identified with the Egyptian Ust; ber oracular shrine at 
Buto, αν. 69, 152, 165 μή 

Leucadians, in N.W. Greece; in the Greek ficet, vitt. 45, 47: 
in Pausanias’ army at Plataea, rx. 28 

Levesan stelae (White Columns}, a placo on the river Marsyag 
in Caria, vy. 118 

Lenco Acte (White Strand), in Thrace, 2 centro for Xerxes’ 
commissariat, v1, 25 

Leucon, a place in Libya, defeat of the second Arcesilaus by 
Libyans there, 1v. 160 
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Leucon teichos (White Fort) at Memphis, held by a Persian 
garrison, m1. 91 

Leutychides, (1) a Spartan, great-great-grandfather of Leuty. 
chides, king of Sparta, vit. 131. (2) King of Sparta; enemy 
and successor of Demaratus, vi. 65, 67; his family, v1. 7]; 
his death (469 5.0.), v1. 72; his appeal to Athens to surrender 
Aeginctan hostages (story of Glaucus), v1. 86; his command 
of the Greek force before and at Mycale, rx. 90, 92, 98; return 
to Greece, rx. 114 

Libya, part of it submerged by tho Nile flood, τι. 18; extent 
of Libya, π΄ 32; story of a crossing of the Libyan desert, 1b.; 
Poseidon a Libyan deity, τι. 50; Libya and Dodona, τι. δὲ- 
56; Libyans a healthy people, 1. 77; Libyan tribute to Persia, 
ur. 91; heat of Libya, rv. 29; Darius’ proposed conquest 
of Libya, rv. 145, 167; list of Libyan tribes and description 
of their manners and customs, τν. 168-199; circumnavigation 
of Libya, rv. 42-43; early history of Cyrene, rv. 150-164; 
Dorieus in Libya, ν. 42; Ethiopians of Libya woolly haired, 
vu, 70; Libyans in Xerxes’ army, vit. 71, 86; with the 
Carthaginians in the attack on Gelon, vit. 165 

Lichas, a Spartan, his discovery at Tegea, 1. 67 

Lide, a hill in Caria, defended against the Persians, 1 174 

Ligyes, (1) an Astatic contingent in Xerxes’ army, apparently 
from near the Halys, vi. 72. (2) Ligurians, v. Ὁ; their part 
in the invasion of Sicily, vir. 165 ν᾿ 

Limenclum, & place near Miletus, defeat there of Muesians by 
Sardyattes, 1. 18 ae 

Lindus, in Rhodes, temple of Athene there, 1. 182; Lindian 
founders of Gela in Steily, vit. 153 

Linus, a youth lamented in Greek song, identified by Hero- 
poles with the Egyptian Mancros, 1. 79 (sce note ad 


Lipaxus, αὶ town in Chaleidice, vit 123 ᾿ 

Ἰαροχαῖβ, one of the three mythical ancestors of the Scythian 
nation, rv, 6, 

Lipsydnum, probably on Mt. Parnes in Attica; fortified by the 
Alemeonidae, v. 62 

Lasae, a town in Chaleidice, vu. 123 

Lisus, a town in Thrace, on Neraes’ route, vit 108 

Locnans, in Italy (Epizephyni), vi 23; oppesite to Rubora 
(Opuntians), vit. 132; an the Persian armies, van 66, 1x δὲ; 
wath the Greeks at Thermopylae, vit. 508, 207; Locnan shtye 
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fn tho Greek fleet, vit 1; Ozolian Loertans, flight of the 
Arelputany thither, vii. ὅπ 

Lotophagi, in. the Gytenaean part of northern Libya, on the 
sea const, 1¥. 177, 183 

Loxins, title of the Delphic Apollo, t. 91, wv. 163 

Lyearetua, a Samian, Drottied of Mneandrins, st. 143; made 
governor of Lemnos by the Persians, vy. 27 

Lycians, their kings of Tonia, 1. 147; Lycinns originally Cretan’. 
1,173; their resistance to the Medes, 3. 176; tribute to Persia, 
πὶ, 90; in Xerxes’ army, vi. 02 seu 

Lycidas, an Athenian, put to death for advising negotiations 
with Persians, tx. & 

Lycomedes, an Athenian, distinguished in a sea-fight off Arte- 

_ misium, vi. 11 


Pe GS. ΝΣ ἐν σνταοθ, τι, 65 
rel with his 


Lycurgus, (1) the Spartan legislator, 1. 65, 06. (2) An Athenian, 
leader of the “men of the plain,” gon of Aristolatdas, 1. ὅθ. 
(8) An Arcadian, vi. 127 

Lyeus, (1) an Athenian, son of Pandion; Lycia called after bin, 
1, 173, vit. 02. (2) A Scythian, 1v. 76, (3) A river in Scythis, 
flowing into tho Maeétian inke, rv. 123. (4) A river in 
Phrygia, flowing by Colossao, vit. 30 

Lydians, passim 1. 6-66, 69-92 (but without any important 
mention of the name; sco Sardis and Croesus); notable sights 
in Lydia, and its customs, 1. 93, 94; Tonians in Lydia, 1. 
142; Croesus’ advico a3 to Cyrus’ government of Lydia, 1. 
154-156; Lydian tribute to Persia, χα, 90; Lydian theory 
of the nome Asin, rv. 45; wealth of Lydia, v. 49; Alcmeon 8 
good offices to Lydians, νι. 125; Xerxes’ passage through 
‘Lydia, vir. 30-32; Lydians in his army, vit. 74 

Lydias, a river between Bottiaea and Macedoma, vu. 127 

Lydus, son of Atys, origin of the name Lydia, τ. 7, 171, VR Ἢ 

Lygdamis, () ἃ Hahcarnassian, father of Artemisia, Vil. 

(2) A Naxian, a friend end helper of Pisistratus, 1. 61, 

Lynceus, alleged to have come with his uncle Danais from 
Chemmis in Egypt, χε, 91 

Lysagoras, (1) a Milesian, father of Histineus, v. 30. (2) A 
Parian, son of ‘Tisias; enemy of the younger Miltiades, ΥἹ. 133 

Lysaniaa of Eretria, a suitor for Cleisthenes’ daughter, v1. 127 

Lysicles, an Athenian, vit, 21 
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Lysimachus, an Athenian, father of Aristides, vit. 79 
Lysistratus, an Athenian oracle-monger, vim. 96 


Macae, a tribe on the Libyan coast, rv. 175, v. 42 
Macedonians, a name for Dorians in their early settlements near 
Mt. Pindus, 1. 56, vitt. 43 
Macedonia, access to it from the east, v. 17; fate of Persian 
envoys there, v. 18-20; subdued by Mardonius, vi. 44; 
passes from Macedonia into Thessaly, vir. 128, 173; Maco- 
donians in Xerxes’ army, vi. 185, at Plataea, rx. 31; story 
of the beginnings of the Temenid dynasty, vit. 137-139; 
Macedonians governing Boeotia for Persians, vir, 34 (see 
also Alexander). 
Machlyes, a tribe on the Libyan coast, rv. 178, 180 
Macistius, seo Masistius, 
Macistus, a town in the west of the Peloponnese, founded by the 
Minyae, rv. 148 ν 
Macrones, a tribe S.E. of the Euxine, π. 104; their tributo to 
Persia, 11. 94; in Xerxes’ army, vit. 78 
Mactorium, a town near Gela in Sicily, vir. 153 
Madyes, a Scythian king; his invasion of Media and conquest 
of Asia, 1. 104 a 
Madytus, & town in the Thracian Chersonese, near Xerxes’ 
bridge, vi. 33, rx. 120 Ἂ 
Maeander, a river between Lydia and Caria; its windings, 1. 
29; source at Celaenae, vil. 26; crossed by Xerxes, vi1. 30 
Macandrius, secretary to Polycrates of Samos, 11, 124; Poly- 
crates’ deputy, ur. 142; bis death, m1. 143 
Maeitae, a tribe north of the Mae¢tian lake, rv. 123; the Tanats 
called Macétian, rv. 45 
Macétian lake (Palus Macotis, Sea of Azov), its distance from 
the Phasis, 1. 104; mouth of the Tanals there, 1v. 57, 100; 
nearly as largo as the Euxine, 1v. 86, 110, 116, 120, 123 
ER SR Po ἘῸΝ ian and ϑυσιαη frontier; 
rot here but at Megiddo) 
. ’ 
suanty W Megan Live ul miagiians Abu interpreters of dreams, 
1.101; their services in this respect, 1. 107, 120, 128, 132, 140, 
Vi. 19, 37, 43, 113, 191; the Magian usurpation of royalty 
and its end, τις. ΟἹ, 63-69, 71, 74-80 
Magnesia, (1) a district in Theasstly, Nerzes’ ficet there, vit 
153, 193; Magnesians in Xerxes’ army, Vit. 132, 155. (2) A 
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town in Asia near the Maeander, taken by Medes, | 16) 
Polycrates put to death there by Oroetes, 1, 125; Magnesia 
tribute to Persia, m1, 90 

Malea, the southernmost promontory of Peloponnese; al} westerm 
Greece as far as Malea once ruled by Argos, 1. 82: Jason’ 
voyage near it, τύ. 179; Coreyraeans’ pretext that they could 
not pass Malea, vir. 168 Σ 

Malene, near Atarneus in Mysia, scene of a battle in the Jonian 
revolt, yr. 29 

Males, an Actolian suitor for Cleisthenes’ daughter, vi. 127 

Mandane, daughter of Astyages and mother of Cyrus, 1. 107, 113 

Mandrocles, a Samian, constructor of Darius’ bridge over the 
Bosporus, rv. 87, 88 . 

Maneros, son of Min, the first king of Egypt; lament for his 
early death identified with the Greek Linus-song, 1. 79 

Manes, an carly Lydian king, 1. 94, rv. 45 

Mantinea, in Arcadia; an arbitrator sent thence to settle the 
afiairs of Cyrene, 1v. 161; Mantineans at Thermopylac, Vi 
202; their late arrival at Plataea, 1x, 77 h 

Mantyes, 9 Paconian, his and his brother’s proposal to the 
Persians to annex Paeonia, y. 12 

Maraphij, » Perssan tribe, 1. 125 ; ii 

Marathon, on the N.E. coast of Attica; Pisistratus’ landing 
thero after exile, 1, 62; Persian landing under Datis, vi are 
preliminaries to the battle, and the battle itself, v1. 107-1 
{a few more unimportant reff.) 

Mardi, 0 Persian tribe, τ, 125 1 ahi 

Mardonius, son of ~ ἢ πὰς ee Rae 
wreck off Athos 
vit. 3, 9; ono of 
vr. $2,221; in * 
operations in G ᾿ 

ramise that Mardonias should give the Greeks satistaction 

‘or the death of Leonidas, vie 114; Mardonius in *Pheasaly, 
wu [51 his consultation of oracles, virt, 135; proposal 
throuch Alexander for an Athenian alfiance, vin. 1405 his 
second capture of Athens, ix. 3; retreat into Bocotla and 
Position there, rx, 14, 15; operations pear Plataen, 1%. 175 
25, 28-10; dispute between Mardnnius and Artabazus, 3% 
41, 42; taunting message to Spartans, 3x, 48; hia caval: 
attack on the Greeks, rx. 49; hnal enzagement, and deat 
of Manionius, ox, ©)-44; his burial, rx. sh 
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Manionter, a Permian, one of Nerzes’ officers, vi ΜῈ; in com. 
mand of Penian feet after Salamis, vim. 190; his death δὲ 
Myeale, rx, 1012 

Marca, a {rontier pet in wretern Eeypt, 1. 18, 30 

Mares, a inhe apparently on the SB. coset of the Euxino; 
tribute to Bemia, τι. 94; in Xerics’ anny, ὙΠ. 70 

Manandyni, a tribe in Paphligonia; tnbute to Persia, mt. 20; 
in Xeraes’ army, a1. 72 

Maria, a northern tributary of the Danule, according to Herodotus 
(but this is wrong, if Mane is modern Marosch), iv. 49 

Maron, a Spartan distinguished at Thermopylie, vit, 227 

Maronea, a Greek town in Thrace, on Xerxes’ route, vit. 109 

Mamyns, (1) the “Silenus acconhing to legend worted in a 
musical competition and flayed by Apollo, vir, 26. (2) A 
nyerin Cana, ¥. 118. (The better Known Marsyas in Phrygia 
is called Catarthactes by Herodotus, vit. 26.) F 

Mascames, Peraan governor of Donscus in Thrace; his defenco 
of the town, vin. 105 if ᾿ 

Masister, son of Darius, one of the six generals of Xerxes’ army, 
vu. 82, 121; his quarrel with Artayntes, 1x. 107; victim of 

Xerxes’ adultery and cruelty, 1x. 110-113. ᾿ 
Masistius, © Persian officer in Xerxes’ army, ὙΠ. 79; in com- 
mand of cavalry at Plataca, rx. 20; lus death, and mourning 
for him, 1x. 22, 24 

Maspii, o Persian tribe, τ. 125 

Massages, a Persian officer in Xerxes’ army, vit. 71 Υ ᾿ 

Massagetac, a people apparently N. of the Caspian; Cyrus 
campaign against them, 1. 201, 204-208, 211-214; their 
customs, 1, 216, 216; Scythians driven from their country 


᾿ yn the right of the Halys, 
of the Gyndes, I 189; 

of the modern “Greater Zab,’? v. 52; west of Armenia, v. 
49; tribute to Persia, mr. 9£; τῇ Xerxes’ army, vit. 72 

Matten, s Tyrian officer in Xerxes’ fleet, vu. 98 

Mausolus, a ‘man of Cindye in Cana, v. 118 Ε 

Mecisteus, brother of Adrastus according to legend, and slain 
by Melanippus, v. 67 τς 

Mecyberna, a town on the Sithonian promontory of Chaleidice, 
vin, 122 

Medea, her abduction by Iason, 1.2; Media called after her, vir. 62 
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pews wes ae a Pit ot tte war with Lydia, τ, 16; 
: es ἃς ' 4 καὶ feud with Scythians, 
anda dee Ae se See '. 0. . and growth of their 
power, 1. 95-302; conquered by” Scythians, 1. 103, 1. Ji 
therr liberation, 1. 106, rv. 4; subjection of Media to Persia 
by Cyrus, τ. 123-130; Median system of government, 1. 134; 
their dress, 1. 135, τς, 84, v. 9; Babylonians alarmed by 
Median power, 1. 185; Median tribute to Persia, mt 92; 
horses, mt. 106, vir. 40; Media on the northern frontier of 
Persia, rv. 37; Medians in Xerxes’ army, Vit, 62; at Thermo- 
pylae, vis, 210; in Mardonius’ army, vit. 113, τσ. 31, 40 
Megabates, a Persian general, Darius’ cousin, vy. 32, 35 
Megabazus, (1) a Persian general, left by Darius in Thrace on 
his Scythian expedition, rv. 143; Darius’ estimation of him, 
1.3 his operations in Thrace, v. I, 10, 12, 14, 17, 23. (2) One 
of Xerxes’ admirals, son of Megabates, vit. 97 5 
Megabyzus, (1) 2 Persian, one of the seven conspirators against 
BET id rere ἐν δ * schy for Persia, 10. 81. 
εν ' * (8) Son of Zopyrus; 
Soe + γεν 85, 1215 in command 
SUBSEQUENLY LI BypL, 11, 2vU 
Megacled (1) an Athenian, father of Alemeon, vy. 125. (2) Son 
of Alomeon; leader of the “ Men of the Coast,” 2. 59; father. 


inlaw of Pisistratus, 1. 61; married to the danghter of 

ae a τῦτο ¥40. (3) Grandson of Megacles 

vi. 131 ὰ 

5: about the feeding of Xerxes 
Bee as >» 8 

oa i Xerxes’ army, afterwards 


he borders of Attica, v. 763 
1. 1, 45; in Pausaniss’ army, 
Δ 6». ὧδ, ~ τα 69, 85. Megarians of Sicily, 
their treatment by Gelon, vir, 166 
Megasidrus, a Persian, wn. 72 
Megistias, δὴ Acarnanian diviner, with Leonidas at Thermopylae 
vi. 219, 221; his epitaph, vir, 228 2 
Mefonians, old name of Lydians, 5.7; in Xerxes’ army, wit. Τὴ 
Melampus, & legendary hero and teacher; his introduction of 
the cult of Dionysus into Greece, 1. 49; ancestor of Megistlaa, 
vst, 221; his demand of privileges at Argos, 1x. 34 
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Meclampygus, name of a rock on the mountain side above 
Thermopylao, vit. 216 

Melanchlaeni (Black-Cloaks), a tribe N. of Scythia, 1v. 20, 100; 
ΤΙΣ customs, 1v. 107; their part in the war with Darius, rv. 

, 125 
Melanippus, (1) δ legendary Theban hero; his cult introduced 
at Sicyon, v. 67, (2) A Mytilenacan, a friend of tho poet 
Alcacus, ν. 95 
Melanthius, an Athenian commander sent to assist the Ionian 
rebels against Darius, v. 97 
Melanthus, father of Codrus, 1. 147, v. 65 
Melas (black), epithet of (1) a river in Thrace, crossed by Xerxes, 
vit, 68. (2) A bay into which the above flows, v1. 41, vit. 
68. (3) A river in Malis near Thermopylac, vu. 198 
Mcles, king of Sardis, 1. 84 bs 
Meliboea, near the coast of Magnesia; wreck of Xerxes’ fleet 
near it, vu. 188 . 
Melians (of Melis, or Malis), their submission to Xerxes, vit. 
132; mountains of Melis, viz. 198; Thermopylac in Melis, 
vit. 201; discovery of the Aropaea path, vir. 215; Melians 
in Persian armies, vit. 66, 1x. 31; Melian gulf a stago on 
the way from the Hyperboreans to Delos, rv, 33 
Melians of Melos, colonists from Lacedaemon, in the Greek ficet, 
vu. 46, 48 
Melissa, wife of Periander of Corinth, mt. 50, ν. 92 _ : 
Membliarus, a Phoenician, founder of a settlement in the island 
of Callisto or Thera, rv. 147 Z 7 
Memnon, legendary king of Ethiopia; δ rock figure in Tonia 
wrongly taken to represent him, τι. 106; Susa called “ Mem- 
nonian,” v, 63, vit, 151 
Memphis, in Lgypt, its temple of " Hephaestus,” 11. 3, 122, 168: 
pyramids there, αὶ 8; hills above it, 11. 12, 158; Nile flood 
low Memphis, τι. 97, 99; works of Min there, τι, 99; pre- 

cinct of Proteus, τὰ. 112; quames of Memphis, τ, 175; water 
supply from Memphis, m1. 6; Memphis taken by Cambyses, 
1,13; his return thither from Ethiopia, 11, 25; his aacnleze 
there, τὰ 37; Persian gammeon there, mm. 91; Danus and 
Syloson at Memphis, m1. 139 - 

Menares, a Spartan, father of Leutychides, vi 65, 7), vitt. 131 

Mende, a town on the promontory of Pallene in Chalevtice, vit. 
123 


Mendes, an Egyptian deity; wentified with Pan, tt. 42, 463 
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Meniesian province, 1.42. 46; Inhabitel by one of the 
Keyption warrior tribes, i 6: Mendedan mouth of the 
Nae, τὰν 17 

Menelaus, (1) brother of Agamemnon; hie vidt to Feypt, 1 
118, 120; Covtane reminded of their sesistance of Menelins 
clare Troy, ver, 269, 171. (2) A harbour near Cyrene, 1. 

i 

Menius, αὶ Spartan, brother-Instaw of Loutychides, v1. ΤῈ 

Metals, att officer in Xerxeq’ fleet, from the istind of Aradus, 
vit, 8 

Mermnadac, the reigning dynasty in Lydia from Gyges to Crocsus, 


ui 
Mero’, on the Nile, the capital of Ethiopia, 11. 29 (probably 
Napata)} 
Mesambria, © town on the Thracian coast of tho Aegean, 1¥. 93, 
VE. 33, vit. 108 τὰ 
Messapit, ἃ people near Tarentum, said to bo of Cretan ogi, 
vit. 170 

Messene, in Sicily (Messina), otherwise called Zancle; 9 Coin 
settlement there, yt. 164 

Messenia, its alliance with Samos, ut. 47; wars with Sparta, 
y. 49, 1x. 35, OF - 

Metapontium, near Croton in Italy, its story of the reincama- 
tion of Aristeas, wv. 15 5 

PEE, son of the younger Mikiades, his capture by Persians, 
vi . 

Metrodorvs, one of the Hellespontian despota with Darius’ 
Scythian expedition, rv. 138 4 ᾿ 

Micythns, governor of Rhegium, his defeat by Messapians and 
a Sere.) ne 


wer ate τεὸν 


= . μ as, his offerings at Delphi, 
one 7 1π. 138 
δ 1. 16; war with Alyattes, 


τ 17-22; an Ionian town, 1. 142; agreement with Cyrus, 
1. 169; port of Borysthenes a Mulesian settlement, 1v. 75; 
wealth and dissensions of Miletus, v. 58, 29; Aristagoras its 
governor, ¥. 30; Milesians defeated by Persians in Sonic 
revolt, V. 120; threatened attack of Miletus by Persians, V1. 
5-7; siege, capture, and depopulation of the town, vi 18- 
22; Phrynichus’ drama on the subject, v1. 22: Persian ficet 
off Miletus, vx. 31; story of the Milesian and Glaucus, v1. 865 
Miletus’ foundation by Neleus, mx. 97; Milesians’ desertion 
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of the Persians at Mycale, 1x. 104 (other Jess important reff. ; 
see also Aristagoras and Histiaeus). 
Milon of Croton, the wrestler, Democedes’ alleged betrothal to 
his daughter, m1. 137 
Multiades, (1) an Athenian, gon of ~ 
Chersonese, v1. 34-38, 103 (t ὴ 
the above, son of Cimon; a 
34; his advice to the Ionians to cut off Darius’ retreat from 
Scythia, rv, 137; his escape from the Scythians, v1. 40; from 
the Phocnicians, vt. 41; ono of the ten generals at Marathon, 
vt. 103, 104; his decision to fight, vr. 109, 110; hus attack 
on Paros, v1. 132; conquest of Lemnos, vi. 140; hia impeach. 
ment and death, v1. 136 20.4 Ν 
Muyae, old inhabitants of Lycia, 1. 173; their tribute to Persia, 
m. 90; in Xerxes’ army, v1. 77 . 
Min, the first human king of Egypt, 11. 4; his embankment of 
tho Nile near Memphis, 1. 99 
Minoa, in Sicily, a colony from Sclinus, v. 46 
Minos, king of Crete, expulsion of his brother Sarpedon, 1. 
ae his Cartan auxiliaries, 1. 141; his death in Sicily, vir. 
Minyae, ἃ people from Orchomenus, their Asiatic settlements, 
1. 146; adventures of Minyan descendents of the Argonants 
in Lacedaemon and the western Peloponnese, ιν. 145-148; 
the first Battus of Cyrene a Minyan, Iv. 150. 
Mitra, a Persian deity identified with Aphrodite, 1. 131 
Mitradates, Cyrus’ foster-father, 1. 110 Ν᾿ 
Mitrobates, a Persian governor at Dascyleum, killed by Oroetes, 
τι, 126 
Mnesarchus, a Samian, rv. 95 ri 
Mnesiphilus, an Athenian, his advice to Themistocles before 
Salamis, vrit. 57 : 
Moeris, king of Egypt, 900 years before Herodotus, τι. 13; his 
work at Memphis and elsewhere, u. 101; lake of Moers 
(in the Fayyum) and labyrinth adjacent described, σι. 69, 
148, 149; revenue of Persia from it, m1. 91 
Molois, a stream on or near the battlefield of Plataeca, 1x. 57 | 
Molossians, a people of Epirus, their alleged settlements in Asia, 
1. 146 
. Molpagoras, a Milesian, father of Anstagoras, v. 30 é 
Momemphis, in Egypt, battle there between Apries and Amasis, 
11. 163, 169 
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Mophi, one of ὑπὸ hille alleged to be neat the source of the Nile 
{sce Crophi), τὸ 29 

Moschi, a tribe at tho FB. end of the Euxine, their tribate te 
Pomia, ut. O48; Ia Xerxes’ army, vit. 78 ‘ 

Mossymocci, δ tribe between Armenia ant the Fuxine, their 
tribute to Persis, ut. O81; In Xerxes’ army, vir. 78 

Munychia, on the Attic coast E. of the Pimeus, the caster 
extremity of Xerxes’ line before Salamis, viet, 76 

Murychides, a Hellespontian envoy from Mardonius te the 
Athenians, 1x. 4 

Musacus, his oractes, vit. 6, vitt. 06, 1x. 43 ate 

Myesie, an Jonian promontory opposito Samos; Panionium 
there, 1 148; flight of Chinns thither after Σᾶς, vi. 16; 
defeat of Persians by Greeks at Mycale, 1x, 90, 06-101 

Mycenaeans, at Thermopylae, vit. 202; Heractidao and Sfycen- 
acans, 1X. 27; Mycenseans in Pausanias’ army, 1x. 31 * 

Mycerinus, king of Egypt, son of Cheops, his virtues and mis- 
fortunes, and his way of profonging his life, τι. 129-133; his 
buildings, and economic state of Ugypt in his timo, 11. 136 

Myct, a tribe probably in the south of Persia, their tribute, 1. 
93; in Xerzes' army, vit. DS 

Myconus, an istand in tho Aegean, near Delos, vr. 118 “ 

Myecphorite province of Egypt, inhabited by ono of the warner 
tribes, 1, 166 

Mygdonia, 8 district on the Thermaic gulf, vir, 123, 127 

Myles, » town in Carin; temple of Zeus there, 1.171. 199 


. 155 


τ. in 


o . 13, 


Myron, grandfather of Cleisthenes of Sicyon, vr. 126 

Myrsilus, Greek name for Candaules, despot of Sardis, 1. 7 

Myrsus, (1) father of Candaules, 1.7. (2) A Lydian emissary 
‘of Oroetes, τ, 122; his death in battle in Caria, v. 121 

Mys, a man of Europus sent by Mardonius to consult oracles, 
vit, 133-135 ᾿ 

Mysia, plagued by 8 wild boar, 1. 36; Mysians “ brothers " of 
the Cariang, 1.171; their tribute to Persia, ss. 90; legendary 
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Mysian and Teucrian invasion of Europe, vit. 20; Mysians 
in Xerxes’ army, vil. 74; with Mardonius at Plataca, rx. 32 
Mytilene, in Lesbos; a Lydian refugee there, 1. 100; an Acolian 
town, 1, 178; Mytilenacans Lilled by Egyptians, in war with 
Cambyses, 111, 13; execution by Mytilenacans of their despot 
Cota, v.11, 38; Mytilene and Athens reconciled by Periander, 
¥. 95; Histiaeus at Mytilenc, vz. 5 P 

Myus, an Ionian town in Catia, 1. 142; Tonian despots arrested 
at Myus, ν, 36; its contingent in the Ionian fleet, v1. 8 


Naparis, a northem tributary of tho Danube, 1v. 48 i. 

Nasamonea, α Libyan people near Cyrene, τ, 32; story of their 

Passage of tho Libyan desert, 1b.; their customs, 1v. 172, 
2, 190 


Nathos, an Egyptian province in the Delts, partly inhabited 
by one of the warnor tribes, 1. 165 ᾿ 
Naucratis, in the west of the Delta, near the sea, 11, 97; is 
courtesans, τι. 135; ita importance as a port, and Greek settle- 

ment there, 11, 178-180 ‘ 

Nauplia, ἃ town on the Sos. e0kst of Argolis, v1. 76 
faustrophus, a Megarian, 111. 

Naxos, ‘a the ‘Asman, subdued by Pisistratus, 1. 64; its wealth 
and civil dissensions, and proposed annexation by the Persians, 
¥. 28-33; devastated by Datis, v1. 96; desertion of Nazing 
ships to the Greck fleet, vit. ἮΝ Naxians of Sicily, annexe: 

Ὑ Hippocrates of Gela, vit. 15. 

Nea; a “new town,” (1) in Upper Egypt, τι. 91. (2) In Pallene, 
vir, 123 ἥ οὐρά Ὁ 
Necos, (1) father of Psammetichus, king of Egypt, ἘΣ Υ̓. 
Sabacos, τι. 162. (2) Son of Psaammetichus; his canal from 
the Nile to the Red Sea, τι, 158; despatch of Phoenicians to 

circumnavigate Africa, rv. 42 ἀεὶ ὰ 

Nelidae, descendants of Neleus of Pylus; the Pisistratids 80 
described, v. 65 ᾿ δ 

Neocles, an Athenian, father of Themistocles, vir. 143 5 

Neon, a town below one of the peaks of Parnassus, vit. 3: το 

Neon teichos (New Fort), an Acolian town in ASSIS. atner 1 Ad 

Nereids, worship of them unknown in Egypt, τι. 50, ities af 
the Sepias promontory, propitiated by the Magi to abate 
storm, vit, 191 

Nesaean plain in Media, vit. 40; horses bred there, ur. 106, 
ridden in Xerxes’ army and at Plataea, vu. 40, Ix. 20 ς 
303 
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Nestor, of Pylus, the Homeric hero, ancestor of Pisistratus, 
v. 65 

Nestus, a river in Thrace flowing past Abdera, crossed by Xerxes, 
vit. 109; no lions in Europe Εἰ. of it, vir. 126 ᾿ 

Neuri, northern neighbours of the Scythians, rv. 11, 100; said 
to turn into wolves, rv. 105; their part in the war with Darius, 
iv. 119, 125 

Nicandra, youngest of the priestesses of Dodona, τι. 55 

Nicandrus, a king of Sparta, yi. 13] ᾿ 

Nicodromus of Aegina, his attempted betrayal of Aegina to 
Athens, γι. 88, 90 

Nicolaus, (1) a Spartan, vn. 134. (2) Son of Bulis and grand: 
son of the above, a victim of the vengeance of Talthybius of 
the Spartans, vir, 137 , 

Nile; lower Egypt perhaps the deposit af the Nile, ταὶ 10; height 
of inundation, 1, 11; Della and Nile mouths, 2. 17; theories 
of the Nile flood, τὰ, 19-27; known course of the tiver, TM 
28-30; its apport waters, and comparison of Nile and Danube, 
χα, 31-34; Nile flood and fish, τι, 93; flood below Memphis, 
ut. 97; Min’s embankment, τι. 99; Nile connected with the 
lake of Moeris, τι, 149; Necos’ canal from Nile to Red Sea, 
τι, 158, m1. 42; Nile months all closed to trade except one, 
formerly, 1. 175; Nile one of the boundaries of tho world, 
1. 45; Nilo and Danube compared in respect of volume Οἱ 
water, tv, 50; source of the Nile unknown, rv. 63. A priest- 
hood of the Nile, 1. 90 

Nileus, son of Codrus, his foundation of Miletus, 1x. 97 

Ninus, (1) son of Belus and, king of Assyria, τ, 7 1. 150, 
(2) Nineveh; taken by the Medes, 1. 100, 185; capital of 
Assyria, superseded by ‘Babylon, τ. 178; on the Tigris, 1, 199; 
robbery of Sardanapatus’ treasures there, 1. 160 c 

Nipsaci, ‘a ‘Thracian tribe of Salmydessus, their submission ἐσ 
Darius, wv, 93 

Nisaca, tho port of Megara, tahen by the Athenians, 1, 69 

Nisyros, an island S. of Cos, its ships under Artemisia’s command, 
vu. 99 7 

Nitetiy, daughter of Apries; one of Cambyses’ wives, m1, 

Nitocns, (1} an Egyptian queen: her revenge for her brother's 
death, rf. 100. (2} Queen of Rabyton; her treatment of the 
Huphestes, τ᾿ 155 

Nos, a Thracian tributary of the Danube, rv. 49 

Nonseris, a town in Arcadia, near the “ water of Styx,” σι 74 


364 


INDEX 


Nothon, an Eretrian, v1. 100 

Notium, an Aeolian town in Asia Minor, 1. 149 
udium, a town in the W. of the Peloponnese, founded by the 
Minyae, rv. 148 

Nymphodorus, of Abdera, his betrayal of Spartan envoys to 
the Athenians, vir, 137 : 


Nyaa, in Ethiopia, called “ the sacred,” its cult of Dionysus, 11. 
146, πὶ, 97 


Oatizus, o Persian, vit. 71 ᾿ 
arus, & river in "Scythia running into the Palus Macotis, rv. 
123 


Qa’ - 4 heey ea | 2 apparently 
. . ἡ Samians; 
ἐ ᾿ *“mmonians, 


aul, 2u 

Qaxus, a town in Crete, ruled by Etearchus, rv. 154 τὰ 

Oceanus, the circle of sea (or river) supposed to surround oe 
Shole world; this theory questioned by Herodotus, 1. 21, 
23, rv. 8, 36 ᾿ 
etamasades, a king of Scythia; his murder of his brother 
Scyles, ry. 80 oe ane 
eytus, a Corinthian, father of Adimantus, vit. | i 
omanti, @ Thracian or Paconian tribe inhabiting the range 
of Pangaeum, v. 16 (if the reading be right), vit. ue fe 
arysac, a Thracian tmbe on Danis’ routo to the Danube, 
Iv. 92 

Odyssey, quoted by Herodotus, τι. 116, rv. 29 2 

Ova, ais in Aegina ; figures of Dama and Auxesia carned 
thither, vy. 83 ΟΝ ΕΡΩΝ 
lebares, (1) Darius’ groom; his trick to ensure Darius’ elec! ᾿ 
as hing, nt 85-88, (2) Persian governor at Dascyleum, sen 
of Megatazus, vi 33 ᾿ nae 
Hipus, son of Latus of Thebes, his “avenging deities,” sv 
eee Boeotuans 
“nue, a northern division of Attics, taken by the Bon 78, 
vid 


Oenone, ancient name of Aegina, vir 46 
Ocnotna, the toe of Maly, 1 167 Ν 
Genusae, telands between Claoe and Ra Minor; the PL warars 
Preposal te buy them from Chios, 1 163 ᾿ 
Qeobarus, (1) a Temian, Danus’ crue] treatment cf bis, rv Ad 
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(2) A Persian, father of Simmiters, yin 63. (3) A Persian 
sitive from the Creeks in Thrace, his death there, 1x. 115, 
9 
Ocalyens, non of Thera of Sparta; origin of his name, Ty, 1:9 
Οὐτοῦ, αὶ tributary of the Asopus, on or neat the battlefield of 
Fistaca, rx. fil 
Octa, the mountain range 5. of Thesmopylac, vit. 176, 217 
Octoryyus, 9 yarisnt of Goctoayrug, gor. ‘ 
Berner ser alias eat ty of the Morysthenite 


. - -" see 3, 145 

Oliatus of Mylasa, his ecizure by the Ionians, v.37 

Olophyxus, δ town on the promontory of Athos, vit. 22 

Olorus, 8 Thracian king, father-in-law of the younger Miltiades, 
v1. 39 4 

Olympis, offerings there, vir. 170, 1x. 81; sacrifice to obtsia 
oracles, Vii. 134 2063 

Olympic games, 1, 59; before battle of Thermopylae, VM. -105 
of Salamis, vir. 72; victories won by Philippus, v. 475 Cylom 
v.71; Miltindes the elder, v1. 36; Demaratus, vi. 70; Cimom, 
vit. 103; Calling, v1. 122; Alcmeon, vt. 125; Cleiathenes, vi 
126; Hieronymus, 1x. 33; crown of olive given as the p ney 
vill, 26; management of games by Eleans, τι. 100, ΥἹ: 1275 
competition limited to Greeks, v. 22 

er hy eet eat ttm at Pintaen, 1x. 2h 


‘ τ τὴν 1. 66; northern boundary of 

SP at «st een Olympus and Oxsa, ὙΠ. 

; toe Ty ef by 5 wild boar, 1. 36, 49) 
ot. one οῇ . au 

i ie τ ἢ τ αὐ᾽ν besieged and taken by Arta 


Ombrici, the people of central and northern Italy; Lydian 
settlement there, τ, $4; source of a river Alpis in the country 
above the Ombrici, rv. 49 

Oneatac, name given to a Sicyonian tribe by Cleisthenes, v- 68 

Onesilus, a leader in the Cyprian revolt against Darius, Vv. 10% 
108; his duel, and death in battle, v. 110-11 γον εν 

Onetes of Carystus, Herodotus’ denial that he was the Persians 
guide over the Anopsea pase at Thermopylae, vit. 214 

Onochonns, 9 river in Theasaly alleged to have been drunk dry 
by Xerxes’ army, vir. 129, 198 
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Onomacritus, an Athenian purveyor or forger of oracles, at 
Xerxes’ court, vit. 7 

Onomastus of Elis, a suitor for Cleisthenes’ daughter, v1. 127 ᾿ 

Onuphite province of Egypt, inhabited by one of tho warrior 
tnbes, 11. 166 

Ophryneum, a town in the Troad, vit. 43 

Opis,(1jatownonthe™ ‘th to 6 
1. 189. (2) One of tk ἢ : 

Opoea, wife of Ariapit Cine Rec ὑπ ρῶς δι ἂν 

0 Iv. 78 r 
Puntians, see Locrians, 

Orbelus, a mountain in Thrace, in the neighbourhood of the 
lake-dwellers, v.16 ᾿ 
rchomenus, (1) in Arcadia; its contingent at Thermopylae, 
Vir. 202; at Plataca, rx 28. (2) In Boeotia; Minyans there, 
1.146; temtory overrun by Persians, yin. 34 

Ordessus, a Scythian tributary of the Danube, iv, 43 

Orestes, aun of Agamemnon, discovery of his tomb at Tegra, 

7 


Oreatheum, apparently on the route from Sparta to Megal pola 
m1) 
Orpeus, a Thasian, vir. 118 5 
Ines, κὺρ of Anapither, hing of Ses (ἴα, rv, 18 
ricug, the port of Apollonia in N.W. Greece, rx. Ὁ 7 
Onthyia, legendary daughter of Erechtheus and wife cf Ttoress, 
Vir Ing ; 
Ormeatae, inhabitants of Ornese in Arpolis, of inferi ¢ etates 
Uke the Spartan Penoeci, vit. 73 Η ᾿ ; 
Yrectes, Dorian fovemor of Sandia, his treacter vs τοῦτος 
Palycrates, np 120-125; hie downfall and deat!, τὰ 126-829 
Ononedon, a Ciheaan, vin Os 
Oropus, on the Attic coast opposite Eolewa vr ΤῸ 
Orotalt, an Arabian daty identiGed with Dy eveos rt ὃ 
Orplic nites, ther sumilanty te Feyptian, tr δὲ 
Oniphantus, a Spartan, vir 227 2 
Ona. an Dyvptien deity, adertited with Ap tay gr. 
Wit ales timed wath ἔνι αν ραν, ς αν 
Crna, δ δ δ tain an Theana’ Pi i, spanted frm ἐντὶ yaw 
ἵν the Poneus ant dps. it. pieea ee 
(anes Eyam Wroat, father of Nersee” ete rare’ ros 
lost (fh A Isman, mate a puter ar ened dat a 
Sentra ty νῖκαι ν ΣΙ, δὰ tet of ee 
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Tontan rebels, v. HIG, 123. (3) A Persian, son of Pharnaspes. 
originator of the conspimry against the Magians, 11, 08-125 
his advocacy of democracy for Persia, ται $0; surrender ot 
his claim to bo king, 11.83; Darius’ father-in-law, m1. 685 
in command in Samos, 331. 141-147 

Otaspes, a Persian officer in Xertes’ army, vit. 63 

Othryades, the one survivor of 300 Lacedaemonians in s battle 
with 300 Argives, 1, 82 

Othrys, the range forming tho 5, boundary of ‘Thessaly, vst. 125 

Ozolae, see Locrians. 


Pactolus, ἃ river flowing through Sardis, v. 101 

Pactya, α town at tho head of the Thmcian Chersonese, τὶ 36 

Pactyée, ὦ leader of ἃ Lydian revolt against Cyrus, 3. 158; his 
surrender to the Persians, 3, 16] 5 te 

Pactyés, a people in the E. of the Persian empire, near India; 
Seylax’ voyage thence down the Indus, iv. 44; in Xerxes 
army, Vit, 67; another “ Pactyico "ἡ near Armenia, its tribute 
to Persia, ut, 93 

Padaci, an Indian tribe, said to be cannibals, mn. 99 

Paeanian demo of Attica, 1. 60 , sth 

Paeonia, (1) a country west of Thrace, τν, 49; its war wit 
Perinthus, ν, 1; conquest and removal of Paeonians by 
Persians, v. 12-17, 28: their return, v. 98; on Xerxes 
route, vit, 113, 324; in Xerxes’ army, vu. 185, 1x. 32; their 
theft of Xerxes’ chariot, vit. 115; Paeonian sacrifices, 1V- 33. 
(2) A place in Attica at the foot of Mt. Parnes, ν. 62 

Paeoplae, a Paeonian tribe, v. 15; on Xerxes’ route, vit. 113. 

Vaesus, ἃ Hellespontian town taken by the Persians in the Ionic 
revolt, ν. 117 

Paeti, a Thracian tribe on Xerxes’ route, vit. 110 

Paeum (or Paecus), a town in ΝΟΥ. Arcadia, vt. 127 ἵ 

Pagasae, at the head of tho Pagasaean gulf in Magnesia, ἃ station 
of Xerxes’ fect, vit. 193 

Paleés, a People of Cephallenia; in Pausanins’ army, 3x. 28 

Palestine, in Syma, 1. 105; circumcision practised there, 1. 104; 
pillars set up there by Sesostris, 1. 106; Syrians of Palestine 
in Xerxes’ fleet, vir. 89 

Paitas, see Athene; Libyan and “ Palladian” worship, Iv. 189 

Pallene, one of the promontories of Chalcidice, vu, 123; its 
people attached by Artabazus, vir, 126-229 

Pamisus, a river in Thessaly, wiz, 129 
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Pammon of Scyros, his guidanco of the Persian fleet to Mag- 
nesia, vir, 183 7 Ν ω 

Pamphyli, name assumed by a Dorian tribe at ΟΣ νι βδκει 

Pamphyha, in Asia Minor, subdued by Croesus, 1. itr te 
to Persia, mr. 90; contingent in Xerxes’ army, vu. 91; 

araged by Artemisia, vir. 68 . 

Pan, ἘΝ of the “ youngest” Greek gods, τι. 145; wis ag δὲ 
Athens, vr, 105; identified with the Egyptian Mendes, 11. 
42, 40,146 3 ‘ 

Panactius of Tenos, his news of the Persian encirclement of 
elt μος Ὁ ἕ B . fourth year at Athens; 


ee Lycus the hero of the 


Pangaeum, ἃ mountam range in ‘Thrace, ν. 16, vit. 112 
Panionia, the festival of the Ionian stock, 1. 148 i δὲ corsinonial; 
‘anionium, an Ionian place of meeting for council 
near Mycale, 1. 148, 170, v1. 7 ᾿ Ν 
Δηϊοπ αν, of Chios, his crime and punishment, Seal 
Panites, a Messenian, his advice to the Spartans a 
Succession, vr. 62 ae , 
Panopeus, on the borders of Phocis and Bocotia, Xerxes’ army 
ra ere, γι, 34 Miletus, 1. 157 
Snormus, a harbour near Miletus, 1. ; 
Pantagnotus, brother of, and put to death by Polycrates of Samos, 
τπ| 39 r 
Pantaleon, half brother of Crocsus, put to death by him fo: 
conspiracy, 1. 92 
panies, a man of uele, Nab aaa 
‘anthialacy, a Persian tribe, 1. 125 = “18, 
funticapes, a river in Scythia east of the Borysthenes, τῷ 


ἦν, ri : ‘aspisn, 
Yantimathi, a tribe in the Persian empire, S. of the Casp! 
their tribute, τσ, 92 Sparta from 
‘antiter, said to have been sent as 8 messenger to Eps. 
Thermopylae, vit. 232 Ρ ᾿ δὴ 
Papacus, a Scythian deity identified with Zeus, πὴ 16,2: 
Paphlsconians, west of the Halys in N. AMS aes 
their tribute to Penia, mt 90; an Pa prt ε 
Paphos, Paplaan sluipsin Xerxes’ ficet, ναὶ 193 ΟΣ 
Papremis, δ town in Ezypt, its cult of Area, τι. 59; 


corer rial 


3 


τ INDEX 


there, 1. 63; “river-horses” sacred in the province, τ 
inhabited by one of the warrior tribes, 11. 71; 8 battle the: 
between .Persians and Egyptians, m1. 12 
Paraehates, a Spartan with Dorieus in Sicily, v. 46 
Paralatae, ἃ race of Scythian kings, 1v. 6 “ 3 
Parapatamil, a town in Phocis burnt by the Persians, Vil 3. 
Paretaceni, a Median tribe, 1. 101 Ἀ ‘but 
Paricanii, 5 people in the S.E, of the Persian empire, tribul 
to Persia, m. 92, 94; in Xerxes’ army, vz. 68, 8 
bors σὰ ae 4 Δ᾽ At ngponty ve HT 


Paros, one of the Cyclades, Parian settlement’ of the trouble 

of Miletus, v, 28, 29; Miltiades’ repulso from Paros, 6h ἐδ 
: 

é abt ᾿ ῇ τ. 62 

Ξ- bribe ta Thenalptocles, Yor. 112; Parion marble, v. 0 py 
᾿ . i 

5 aM fate +. Paphtagonin, Syrians in i 

neighbourhood, 1. 104 ἢ 92: 

Parthians, §.E, of the Caspian, their tribute to Persia, If. στὰ 
in Xerxes’ army, Vit. 66 


Τρ αοὐς- ἐπα = 0 ᾿ς 6 νῶν 


' . 382 ’ 
Hea ta Amasl 


and cruel treatment by Apries, 11. Hi2 
Patiramphes, Xerxes’ charioteer, son of Otanes, vit. 40 te 
Fatizeuhes, brother of the pretended Smendis, his plut to ms 
his brother King. τὶν ΟἹ 
Tatrac, αὶ town on the seacoast of Achaes, 1. 145 em 
Tatamus, an Arsbian” town, a hitle way seat of the mor 
Temata, canal from the Nile near it, ἢ. 153 sles 
Paeumas, won cf Cleombrotua and grandson of Λπαχαπή γε 
fing cf Sy arta, st, 10; mentioned repeatedly as leader of the 
Creeks acsinst Mandonias, τα, 10-82; (personal allasions) his 
yropeaal to the Athenisns fur a rearrangement of the battle 
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line, 1x, 46; special appeal to Athenians, 1x. 60; instance 
of his generosity and courtesy, 1x. 76, 79; bronzo ecaldron 
dedicated by him on the Bosporus, rv. 81; his pride and 
ambition after tho Persian war, v. 32, vit. 3 
Heusicas, 8 tribe 5. of the Caspian; their tribute to Persia, 
Pausiria, an Egyptian, permitted by the Persians to succced to 
the governorship of his rebel father Amyrtacus, 111. 15 
Pedasus (or Pedasa), a place in Caria, v. 121, vi. 20; singular 
story of a priestess there, 1. 175, vir. 104 
Pedies, a Phocian town burnt by the Persians, vitr. 33 
Pelasgian, ἃ name applicd by Herodotus to the oldest known 
inhabitants and remains in Greece, contrasted with “ Hellenic,” 
1.56; Pelasgian language probably non-Greek, 1. 57; Pelasgian 
forts, ib.; Arcadia Pelasgian, 1. 146; deities, 1. 50-52; Hellas 
formerly called Pelasgia, 11. 56; expulsion of Mmyae by 
Pelasgians, rv. 145; Lemnos and Imbros Pelasgian, v. 26; 
μα ω γα οἵ Pelasgi from Attica, νι. 137-139; ep. v. 64 and 
Peleus, Thetis carried off by him from Magnesia, vit. 191. 
Pelion, the Argo built there, 1v. 179; Pelion and Ossa in the 
©, of Thoseal ly, vit. 129; wreck of Xerxes’ fleet near Pelion, 
. 8, 
Pella, a town in Macedonia, vit. 123 
Pellene, an Achaean town, near Sieyon, 1. 145 
eloponnese, migration of Dorians thither, 1. ὅθ, 11. 171; most 
of the Peloponnese subject to Sparta temp. Croesus, 1. 68; 
Peloponnesian tale of Anacharsis, Iv. 77; Peloponnesian 
invasion of Attica, v. 74; Peloponnesian scale of ransom, 
δι. 79; secunty of property there, vr. 86; contingents at 
Thermopylae, vir. 202; Peloponnesians anxious to guard tho 
Isthmus, vir. 40, 49, 71, rx. 8; contingents at Salamis, vi. 
43; Artemisia’s advice to Xerxes about the Peloponnese, VIII. 
68; various nations of Peloponnese, vit. 73; prophecy of 
expulsion of Dorians, vu. 141; Peloponnesian armies in 
antiquity, 1x. 26; Athenian jealousy of Peloponnesians, Ix. 
06; Peloponnesian return from Mycale, 1x. 114 (other reff. 


OR ὦ + in Greece, vit. 8, 11; 

ἊΣ εν Ἅ. 
: ees Ἐπ δ τὴ » the Arabian frontier 
*, 11,17; Greek settlo- 
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ments there, m. 154; Psammcnitus’ encampment there in 
Cambysces’ invasion, 11. 10 

Penelope, Pan said to be her gon, π. 145, 146 ; 4 

Penéus, a river in Thessaly, limit of the legendary Mysian an 
Teuerian invasion from Asia, vm. 20; its mouth viewed by 
Xerses, vir. 128; pass into Thessaly along its banks, vi 

73 

Penthylus, his command of Paphian ships in Xerxes’ fleet, caP- 
tured by the Greeks, vit. 195 

Percalus, ‘daughter of Chilon of Sparta, betrothed to Leuty- 
chides but carried off by Demaratus, v1. 65 oa! Bi 

Pereote, a town on the Hellespont taken by the Persians in the 
Ionic revolt against Darius, v. 117 Η ῃ 

Perdiccas, v. 22; his escape from Lebaea and estab! hment Οἱ 
the Temenid dynasty in Macedonia, ym. 137-139 ὁ it 

Pergamum, the ancient citadel of Troy, Xerxes’ visit to 1% 
vIn. 

Pergamus, ἃ Thracian fort, Xerxes’ route past it, vi. 115 ἃ 

Tenalli, ἃ Delphian priestess, deprived of her office for fraud, 
VI. 6 Ν 

Periander, despot of Corinth, son of Cypselus, his warning to 
Thrasybulus, τ᾿ 20; reception of the minstrel Arion, 1. «v» 
24; his quarrel with his son, and revenge upon the Corcyraeans, 
τι, 48-53; his tyranny and cruelty, v. 92; his reconcilement 
of Athens and Mytilene, v. 95 

Pericles of Athens, his Alcmeonid parentage, vi. 131 

Perilaus, a Sieyontan leader killed at Mycale, 1x. 103 ᾿ 

Perinthus, an European town on the Propontis, rv. 90; its war 
with the Paconians and conquest by tho Persians, v. 2, 5) 
burnt by Phoenicians, v1. 33 ᾿ 

Perioeci, Laconians inferior in status to tho Spartans, their 
attendanco at royal funerals, vr. 68; their contingent in the 
Spartan army, 1x, 11 4 

Perpherets (= carriers), officials at Delos, their connection with 
the story of communication between Delos and the Hype! 
boreans, iv. 33 . 

Perthaebi, 8 Thessalian tribe, Xerxes’ passage through their 
country from Macedonia, vit. 128, 131, 173; in Xerxes’ army> 
vin 185 

ΜΌΝ ΤῊ οἵ Persens, the eponymous hero of the Persians, ¥1l- 

"Ἐφ 
Perseus, son οἵ Ἰλαπαῦ, yn. GI, 150; his supposed Egyptian 
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origin and temple at Chemmis, 11. 91; Persian bolief that ho 
was an Assyrian, v1. 63, 64; ‘‘ Persous’ watchtower” alleged 
to be in the west of the Delta, τα. 16 
Persians: their storics of Greck wrong-doing, 1. 1-5; conquest 
of Lydia, τ, 76-85; liberation from tho Medes, τ. 12 ; 
Persian tribes, 1. 125; customs, 1. 131-140, vr. 58, 59, IX. 
110; hostilities against Ionians, 1. 151-177; capture of Baby- 
lon, τ, 188-191; campaign against Massagetao, 1. 201-211; 
against Egypt, τι 1; Persians undor Cambyses and Darius, 
see abstract of Book m1, specific roff.; Persian judges, πὶ 
81; freedom of Persia from tnaation, 111. 97; ita geographical 
situation, tv, 37; Persian campaign in Scythia, tv, 1, 88-12; 
Persians in Libya, 1v. 200-205. General history of Persian 
doings in remaining Books, seo abstracts in Introductions to 
Vols. III and FV. Specific reff. in lator books: origin of Persians, 
νι. 63, δ4, vit, 61, 150; Persian council, vi. 83 armour, V1, 
61; Persian and Spartan customs compared, vi. 68, 69; 
Cyrus’ counsel to the Persians, 1x. 122 Ν 
Peradae, Achaemenid kings of Persia so called, 3. 125 
‘etra, a deme or district of Corinth, v. 92 
Phacdymo, daughter of Otanes, her discovery about tho pseudo. 
Smerdis, mr. 68, 69 
Phacnippus, an Athenian, father of Calling, v4. 121 ne 
‘hares, a Pierian fort in Thrace, Xerxes’ route past it, vie LIS 
halerum, a port of Attica, v. 116; sceno of a battle between 
the Pisistratids and the Spartans, v.63; destroycd by Acgine 
tans, v. 81; Xerxes’ fleet there, Vil. tight of 
Persian ships thither, vir 9] 214 
lanagoras, a ma Arystus, Vil. ἡ 5 
Phanes, a Halissraeaan, jus desertion from Amana to Camby rea 
Ε and tts punishment, m1. 4, 11 
harae, a town in Achaca, 1. 145 aieteating 
Tharindates, a Pernan oficer in Xerxes) army, ΜΠ 79, eter 
of his Greek concubine, rx ΤῸ 
Pharbatthite TOV inee of Egypt, inhabited by one ofthe warn ¢ 
tnles i 106 
Pharnaces, a Permian, father of Artabarus, vin (etal ς ςῸς ς 
Phamarcpes, a Permian, father of Otanes, and Ὁ (δ πο σὲ 
Cassandane, Tt 3, ἘΝ ‘ 
Mhamarathres, a Pemaan oficer an Nertes’ are yur Oo, heat 
‘hamuchea, δ Ponuan ofbcer in Meracs’ arty, be 
Sante, van bp 


ith, Ix 


.-- 
-, 
- 


Phasclis, a Dorian town of Auda Minor, ita part in the Greek 
acttlement at Naucratis, 1. 178 ᾿ " 
Phasis, ἃ river in Colchis at the E. end of tho Euxine, τῇ. 373 
tho Argonauts there, 1. 2; distance from the Palus Macotis, 
1. 104; Sesostris’ army there, 1. 103; boundary of Europe 
and Asia, tv, 45 " 

Phafilus of Croton, ἃ victor in the Pythian games, captain of 
the one ehip from Sicily or Italy in tho Greek flect, ΤΠ, 41 

Phegeus, an ancestor of kings of Tegea, 1x. 26 Te: 

Pheneiis, a town in Arcadia near tho “ water of Styx,” vt. 74 

Pherendates, a Persian officer in Xerxes’ army, Vit. 67 4 

Pheretime, wifo of Arcestlaus, her banishment from Cyrene an! 
appeal to Cyprus, rv. 162; to Persia, rv. 165, 167; ber revenge 
and death, rv. 202, 205 ὴ 

Pheros, king of Egypt, son of Sesostris, his blindness and its 
cure, τι, 11} boa Gag ἢ 

Phidippides, an Athenian messenger to Sparta, his vision οἱ 
Pan, vi. 105 

Phidon, despot of Argos, father of Leocedes, v1. 127 

Phigalea, a town in Arcadia; a seer from it, vi. 83 5 

Philaeus, son of Aias, an Athenian, ancestor of Miltiades, τ. 3 

Philegrus of Erctria, his betrayal of that place to the Persians, 
vi. 

που τ Cyprian in Xerxes’ fleet, his capture by the Greeks, 
vin. 

Philes, a Samian, mr. 60 9, 

Philippus, (1) king of Macedonia, son οὗ Argaeus, VII. 139, 
(2) A man of Croton, son of Butacides, his victory at Olymp1a, 
physical beauty, and death with Dorieus in Sicily, v. 47 

aay his foundation of a temple of Demeter near Mycale, 
1x. 97 7 

Philition, a shepherd alleged by the Egyptians to have built the 
Pyramids, 11. 128 

Philocyon, 8 Spartan distinguished in the battle of Plataea, 12. 
11, 85 

Philocyprus, a Cyprian of Soli, a friend of Solon, v. 113 

Phla, an island in tho Tritonis lake in Libya, rv. 178 

Phlegra, ancient name of Pallene, vn. 123 

Phlius, a town in Argohs, its contingent at Thermopylee, vi. 
202; at Plataea, 1x. 28, 31; losses in the latter battle, ΣΧ. 
69, 85 

Phoeasea, an Ionian seaport in Lydia, x. 142; Phocaean enter- 
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riso in the western Mediterranean, 1. 163; town captured 
y Persians, 1. 164; flight of Phocaeans to Corsica, and their 
adventures there, 1. 165, 166; Phocacans at Naucratis, 11. 178; 
in the Tonian flect against Darius, v1. 8 

Phocians, their fortification of Thermopylae, vi. 176; contin- 
gent with Leonidas, vi. 203; Phocian guard on the path 
Anopaca, vi. 217, 218; Phocian feud with Thessaly, vir. 
27-30; Phocis overrun by Persians, vit. 31-33; courage of 
@ Phocian contingent in Mardonius’ army, 1x. 17; Artabazus’ 
flight to Phocis, vim. 66 (other reff. not important) 
hoebus, see Apollo. 

Phoenicians, their abduction of To, τ. 1, 5; Phoenician cult of 
Aphrodite in Cythera, 1. 105; Phoenicians stil! independent 
temp. Croesus, 1. 143; their temple of Heracles in Thasos, 
un. 44; abduction of priestesses from Egypt, 1. 54; circum. 
cision, 11. 104; settlement at Memphis, 11. 112; rehance of 
Persia on Phoenician ships, m1. 19; their images, 11. 37; 
tribute to Persia, mr. 91; trade between Arabia and Greece, 
m1. 107, 111; circumnavigation of Africa, 1v. 42; Phoenician 
writing in Greece, y. 57, 58, cp. τι. 49; ships in Cyprian 
revolt, v. 108, 112; in Ionian revolt, νι. 6, 14, 25, 28; attack 
on Hellespontian towns, νι. 33; pursuit of Miltiades, v1. 41; 

‘hoenician mines in Thasos, vi. 47; work at the Athos canal, 
Vl. 23; Phoenician bridge over the Hellespont, vu. 34; 
excellence of their ships, vit. 44, 96; their orginal home on 
the Persian gulf, vir. 89; Phoenicians’ blame of Ionians at 
Salamis, vir. 90; disparaged by Artemisia, vimt. 100. Phoe- 
nicians of Libya, τι. 32, rv. 197; defeat of Greek colonists 
in Sicily, v. 46; attack on Gelon there, vu. 165, 167 (other 
less Amaportant reff.) 

‘ocnix, a stream near Thermopylae, vir. 176, 200 5 
pers an Athenian tricrarch, his escape from the Persians, 

Phraortes, (1) a Median, father of Defoces, τ. 96. (2) King of 
Media, son of Deloces, τ. 73; his defeat and death at the hands 
of the Assyrians, 1, 102 
hratagune, one of Darius’ wives, vir. 224 
‘riconian, name of Cyme in Mysia, 1. 149 
hrixae, a town in the west of the Peloponnese, founded by the 
Minyae, ry, 115 
107 s0n of Athamas, the legend of his fate at Alus, ΥἹΣ. 
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Phronttne, daughter of Rteatehue of Corte, the plot aginst ber 
life, and her escape, iv. 158, 15 , 

Phrygia, antiquity of the Phrygiane proved by Paammetichus 
αν Ἐν theie tribate te Persia, τας 005. Reyal rad” throozh 
Phrygia, v. δὲς eviled Paroniane settled there, v.08; Nerxes’ 
ronte through Phrygia, vie. 26, 30; Phrygiane in Xerxes’ 
anny, <i, 73; their European origin, 2.6; in Mardonius' 
army, IX. 32 

Vhrynon, a Theban, 1x, 16 

Vhryrichus, the Athenian tragedian, his play ‘Capture of 
Miletus" suppressed, vi. 21 ᾿ 

Phthiotis, in northern Greece, earliest home of the Dorians, 
1. 66; its submission to Xerxes, vit. 132 

Phthius, a legendary personage, son of Achacus, 11. 08 

Phya, an Athenian woman caused by Pisistratus to impersonate 
Athene, 1, 60 ᾿ 

Phylacus, (1) 6 Delphinn hero, his supposed aid against the 
Peraans, vit, 39. (2) A Samian tnerarch on tho Persian 
sido at Salamis, νας, 85 

Phyllis, a district of Thrace, on the Strymon, vm. 113 ἑ 

Pieres, 8 Thracian tribe, mines in their country, vit. 115; in 
Xerxes’ army, vil. 185 ~ 

Pieria, a district of Macedonia, on Xerxes’ route, vit. 131, 177) 
pitch from thence, rv, 195 

Pipres, (1) brother of Mantyes, g.v., v. 12. (2) A Carian officer 
in Xerxes fleet, vir. 98 

Pilorus, a town on the Singitic gulf west of Athos, Vi. 122 

Pindar, the poet, quoted (‘*Custom is the lord of all”), 111, 
38 


Pindus, (1) a Thessalian town, an eatly home of tho Dorians, 
x. 66, νι. 93. (2) A mountain range on the W. frontier of 
Thessaly, vit, 129 

Piraeus, one of the ports of Athens, at the eastern end of 
Xerxes’ line at the battle of Salamis, vir. 85 


ἴον po anaine at Ananth ow an 


on 
: . 45. (2) Despot 

. ἢ » «©,  , ton and return, 

1. 60; second retirement and return, and use of his powers 
τ. 61-64, vi. 35. (Elsewhere as a patronymic.) For the 
Pisistratidae, see Hippias and Hipparchus, also v. 63-65; 
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(heir expulsion from Mhene at Xersest Souter vie Ge tic 
attempt to induce Athens ta surrender, ΗΝ, ὧν 
Distyrue, a town in Thrace, en Neriee’ route, ὙΠ too τ 
Pitana, (1) an Anshan foun in Mysia, 2. see 9 (5 Δι δα τίκα 
township, tm. δῆς a" TMianate battahon ΝΣ in the Lacedac- 
Monian army at Plataea, 3x, ΚΊ {ter Amompharetus) 
Pithagoras, despot of Selinus, depos, v.46 ᾿ 
itacus of Mytilene, one of the Seven Sages, his advico to 
ΤΌΤ, 1. ΟἿ é ii 
Pixodanis of Cindya, his advice to the Carians on choice of a 
battlefield, v.18 7 
lacia, a town of Peliegian origin on the Hellespont, 2. 67 
lataeac {or Plitaca), burnt by the Persians, vin. 50; pacium 
in Ix. in connection with mubtary orerations thero (16-88), 
Platacans, their first alliance with Athens, v1. 108; at Mara. 
hom v1. 11, 113; refusal to“ medina’ Ne. 132, itt, 66; 
(later) Theban attack on their town, vir, 233; in the Greek 
feet, vim. 1; but not at Salamis, vi. 44; their envoys to 
Sparta, 1x. 73 in Pausanias’ army, ix 98, 31 : th 
Platea, an island (modern Bomba) off Libya, occupicd by the 
Carlicst colonists of Cyrene, rv, 151-153, 166, 169 
Teistarchus, hing of Sparta, Pausanias’ ward and son of Leonidas, 
IX. 10 


Pleistorus, ® god of the Thracian Apsinthians, sacrifico of a 
Persian τὸ him, rx, 119 

Plinthinete bay, on the coast of Egypt, near (the later) Alex- 
andra, γι, G 

Plynus, a Libyan harbour (modern Gulf of Sollum), near the 
West of Epypt, ry, 168 » 

Phocnivian ancestor of the inhabitants of Thera, 


80M, the port of Troezen, rendezvous for Greck ships before 
Salamis, viny, 42 

oliades, a Spartan, father of Amompharetus, rx. 53 

chine, in Chios, a stronghold of Histiacus, v1. 26 

oheetitae, αι people of Crete vir. 170 

olyas of Antleysa, ἃ messenger between the Greeks at Arte. 
Misium and Leonidas, vir, 3] 


Polyctates, *spot of Samos, son of Aeaces, his frendship with 
=> U1. 39, 40; his successes and alarming good 
33 his war with Lacedaemon, m1. 44-46, 64-56; 
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Phronime, daughter of Etcarchus of Crete, tho plot against her 
life, and her escape, IV. 164, 155 ᾿ 
Phrygia, antiquity of tho Phrygians proved by Psarmmetichus 
11.2; their tribute to Persia, 111. 90; “ Royat road throug! 
Phrygia, v. 52; exiled Paconians settled there, ¥. 98; Xerxes’ 
route through Phrygia, vir. 26, 30; DPhrygians in Xerxes, 
army, vil. 73; their European origin, 1. 6; in Mardonius 
army, Ix. 32 
Phrynon, α Theban, 1x. 16 ᾿ a 
Phryrichus, the Athenian tragedian, his play ‘“‘Capturo Ὁ 
Miletus” suppressed, v1. 21 . 
Phthiotis, in northern Greece, earliest home of the Dorians, 
1. 56; its submission to Xerxes, v1, 132 
Phthius, a legendary personage, son of Achacus, Π. 98 τ 
Phya, an Athenian woman caused by Pisistratus to impersonal 
Athene, 1. 60 ‘ 4. the 
Phylacus, (1) ἃ Delphian hero, his supposed aid against t 
Persians, vu. 39. (2) A Samian trierarch on the Persia 
side at Salamis, vir. 85 
Phyllis, a district of Thrace, on the Strymon, VII. 113 εἰς 
Pieres, a Thracian tribe, mines in their country, VIT- 112; 
Xerxes’ army, vit. 185 177; 
Pieria, a district of Macedonia, on-Xerxes’ route, VII. 131, 1775 
pitch from thence, rv. 195 Σ ΠῚ 
Pigres, (1) brother of Mantyes, g.v.. v. 12. (2) A Carian office 
in Xerxes’ fleet, vit. 98 A 
Pilorus, ἃ town on the Singitic gulf west of Athos, VII. 128 ᾿ 
Pindar, the poct, quoted (‘Custom is the lord of 4}} ὄπ. 
3 


8 * 
Pindus, (1) a Thessalian town, an eatly home of the Dorian’ 
1. 56, vir. 93, (2) A mountain range on the W. frontier 

Thessaly, vit. 129 ἃ of 
Piraeus, one of the porta of Athens, at the eastern end Ὁ 
Xerxes’ line at the battle of Salamis, vir. 85 
Pirene, a spring at Connth, ν. 92 
Pirus, a river in Achaea, 1. 145 
SSeS Py “+t as, 1.7 
εν, 65. (2) Despot 
xpulsion and return, 
d use of his Mant 
ronymic.} ‘or 
wus also y. 63-65; 
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their capulsion from Athens, at Nerses? a ΝΟΙΡ 
attempt to indne Athens to surrender, VIM, 1 109 
Dityruy, a town in Thrace, en Xerars’ route, as 2) A Spartan 
Pitana, (1) an Archan town in Mysia, 1. 149. so} ~ Lacedae- 
township, m1. δὺς a“ Pitanate battalion Ὁ in the La 
monian anny at Plataca, 1x. £3 an Ammomphagetes) 
Pithagoras, deepot af Selinus, deposed, v.46 ἐ ἴω: 
Pittacua of Mutilene, one οὗ the Seven Sages, his advico to 
Croceur, 3. 27 ἢ i fo 
Pixodanis of Cindya, his adsice to the Carians on choice οἱ 
battlefield, v. 118 
lacia, a town of Pelregian origin on the Bee eran 
Mlatacac (or Phtaca), bumt by the Peruans, Is thero (16-88), 
in Ix. in connection with military o perations 108; at Mara. 
Platacans, their first alliance with At hens, VI. 138, vit. 60; 
thon, vi. 111, 113; refusal to " medize, 233; in the Greek 
(ater) Theban attack on their town, vin. 2 jcit envoys to 
eet, vit. 1; but not at Salamis, att thet 
Sparta, rx, 73 in Pausanias* army, ΣΧ 2! a ied by the 
Platen an island (modern Bomba) off Libya, ΠΩ y 
earhest colonists of Cyrene, 1v. 151-153, *1 son of Leonidas, 
leistarchus, hing of Sparta, Pausanias’ ward and 60 
x. 10 i fa 
Pleistorus, a god of tho ‘Thracian Apsinthians, sacrifice οἱ 
Persian to him, rx. 119 Alex. 
Phathinete bay, on the coast of Egypt, near (the later) 
andna, τ, 6 the 
lynus, ἃ Libyan harbour (modern Gulf of Sollum), near 
West of Egypt, ιν, 168 ᾿ A ‘hera, 
ceciles, αὶ Pienician, ancestor of the inhabitants of The: 
Iv. 147 i fore 
Pogon, the Port of Troezen, rendezvous for Greek ships be 
Salamis, vin. 42 x. 53 
Poliades, 9 Spartan, father of Amompharetus, 1 36 
Polichne, in Chios, a stronghold of ap metss vie 
clichnitae, @ people of Crete, yi. t Arte. 
‘olyas of ‘Antleyza, a messenger between the Greeks a! 
paium and Leonidas, ue 21 67 ἢ 
olybus, an ancient ling of Sicyon, v. τα fee ἢ it! 
olycrates, despot of Samos, son of Aeaces, his friendship wi 


i ood 
mets: τι. 182, tt. 39, 40; his successes and alarming g 
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of twelve states in N.E. Greece; their action in regard to 
Epialtes, vir. 213 ᾿ 

Pylus (1) in Messenie, vit. 108. (2) In Elis, rx. 34. Pylians, 
descendants of Nestor of Pylus, Pisistratus of that family, 
v. 65; Caucones called Pylians, 1. 147 2 

Pyrene, according to Herodotus » town of the Celts in western 

Europe, source of the Danube said to be there, 11. 33 

Pyretus, see Porata. ql 

Pyrgus, a town in western Grecce founded by the Minyae, 17. 
118 

Pythagoras, (1) the philosopher, son of Mnesarchus, Py' thagoreat 
and Orphic belief, 1. 81; Zalmoxis his slave, Iv. 95. (3) 
Milesian, put in charge of Miletus by Aristagoras, Vv. 126 d 

Pytheas, (1) an Aeginetan, son of Ischenotis, his bravery, an 
attention paid him by the Persians, vir. 181; his return to 
Aegina, vit. 92. (2) An Acginctan (apparently not the same 
as 1), father of Lampon, Ix. 78 Ἂ 7 d 

Pythermus, a Phocaean, spokesman at Sparta for Ionian an\ 
Aeolian envoys, 1, 152 

Pythes, a man of Abdera, v1. 137 

Pythian priestess, see Delphi. hei 

Pythians, Spartan officials for communication with Delphi, thelr 
privileges, vi. 57 07-293 

Pythius, a Lydian, his offer of his wealth to Xerxes, vit. 27-295 
his request to Xerxes and its consequenco, vir. 38, 39 

Pytho, a synonym for Delphi, 1. 54 vee t 

Pythogencs, brother of the despot of Zancle, his imprisonmen' 
by Hippocrates, v1. 23 


Rhampsinitus, king of Egypt, story of the theft of his treasure, 
τι. 121 

Rhegium, in southern Italy, 1. 166, vz. 23; its disaster in battle, 
vit, 1τὸ 

Rhenaea, an island near Delos, νι. 97 μ 

Rhodes, 1. 174; its part in the Greek settlement at Naucratis, 
ir. 178; Rhodian colonists in Sicily, vir. 153 , f 

Rhodope, δ mountain range in Thrace, source of a tributary © 
the Danube, tv. 49; flight thither of a Bisaltian king, Vil 
1 

Rhodopis, Pears courtesan in Egypt, her offerings at Delphi, 
m. 134, 135 

thoecus, δ Samian, builder of the Heraeum at Samos, ut. 60 


380 


INDEX 


Rhoeteum, a town in the Troad, v1. 43 
hypes, a town in Achaea, 1.145 


Sabacos, hing of Ethiopia, his sule of Kevptoa V7, ἋΣ 
Sabyllus, a man of Gela, his Killing of Citand 
Sacae, αὶ tribe in the NEL of the 1 " lee 
designs against them, 1. 153; tribute to Peoia, tr ob at 
Marathon, vt. 113; in Xersew’ Army, ΜῊ]. Gb: a8 manree fn 
Xerxes’ fleet, vir. 184; with Manioniue at HMataeal τα bod 
their cavalry there, 1x. ἯΙ; Masistes’ desicn for a thelr 
af sl. a. cn 


ΤῈΣ 
δ ind : 
Pemaan empatr, ΜΠ Ὁ; Ceres 


twith Miletug 118 
- . tribute to the empire, τι, 4; 
it Aerxes' army, vi. 85 


the temple rcrile there, tt 24, ep 
of * Athene,” 1, 59, 62; Apres’ pala 

there, 11, 163; Saite Province, 11. 152; inhabited by one of 

» 11. 165; Amasis’ addition to the temple, 

byses’ treatment of Amana’ body at Sate, ate. 

16; Saitic month of the Nile, τι. 17 

ar (1) island off Attica, Cypman colonists 


+ Delphian oracle respecting tt, vir. 14 
Vin, 40-97 (many reff. in these chapters to Salami, in Trae et 
of debates there, and the battle iteelf); retum of Greeba te 
Salamis after ctuising in the Aegean, vit, 121; Athenians 
still at 8. return to Attica, 1x. 19, (4) A 
retime thither, τν 162 
+ ¥. 104, 108; battle ne 
i the Persians, 
5 


from thener, vit 
1; Greek fleet the το, 


+ Βυίϊδτηϊκ 
art, ν, BO; 
ν, 112; restoration 


i Doncus, vir, 54 
deified by the xis}, a teacher of ty lef in iratnortatity, 


Getae, τν, 94, his Pomable connection with 
TV. 95, 96 


Πα τυ in Thrace, on the Euxine, its rubroiesion try Darins, 
ἱ 3 artan, son of Archias, psy called in ΤΙ 
of his father’s h OUTS Won in Samen, τ, 65 

‘own, Samians’ alleged the fe frotn $f 
f i 2; tere A Hep, tee, 
stalt OO; Samian ii 

“ταῖς, 11, 178; Polyerates’ denpotinn μα 


INDEX 


Lacedaemontan attack on Samos, τι. 44-16, 51-59; pamin 
aqueduct, mt. 60; {ato of Polycrates, τι. 120-123; conques! 
of Samos by Persians, mt. 142-119; Salmoxis at Samos, 1. 
05; flight of Arcesilaus thither, rv. 162; Samian bravery 
against tho Persians in the Cyprian revolt, v. 1123 dese 
to the Persians of all except eleven of the sixty Samian * Ἢ 
in tho Jonian rovolt, vi. 8, 14; Samian colonists in Sicily, 
yr. 22-95; distinction at Salamis of Samians in the Persian 
fleet, vni. 85; vague Greek ideas about tho distance of Samos, 
vit. 132; Samian envoya to Greeks before Mycale, eA Αι 
92; disloyalty οἱ Samians to Persia, 1x. 909-103; recep nt) 
into the Greek confederacy, 1x. 106 (other reff. less importa’ 
Samothrace, an island south of Thrace, vr. 47; its Pelasgiar 
inhabitants, 1.51; “5 ἢ : in at Salamis, 
vit. 90; Samothrac  ‘ 7 ἃ oot 108 
Sanacharibus, king of " , , co εν δά 
destruction of his army, τι. 141 
Rendants, a Lydian, his advico to Croesus not to make war ΟἹ 
ersia, 1. 71 ‘ 
Sandoces, a Persian, his punishment and release by Darius, and 
subsequent capture by the Greeks, vit. 104 09,193 
Sane, a town on the isthmus of the peninsula of Athos, vi. 22. 1 
Sapaei, a Thracian tribe, on Xerxes’ route, vit. 110 «τ, 135 
Sappho, the poetess, her satire on her brother Charaxus, I. 93: 
Sarangae, a people of northern Persia, their tribute, I. Ὁ» 
in Xerxes’ army, vit. 67 150 
Sardanapallus, king of Ninus, the theft of his treasures, τι. b 
Sardis, Croesus’ capital of Lydia, its kings, 1. 7; its capture Oy 
- Cimmerians, 1. 15; Lacedaemonian envoys there, 1. t 
Sardis besieged by Cyrus, 1. 80; taken, 1. 84; Cyrus nd 
Sardis, τ᾿ 141; town attacked by Lydian rebels, 1. 1543 Toa! 
from Sardis to Smyrna, τ. 106; Cadytis nearly 84 large * 
Sardis, mt. δ; Oroetes at Sardis, mz. 126-128; Asiad tri 
there, Iv. 45; Darius there, v. 11; seat of Persian governor, 
y. 31, 73, 96, v1. 1; distance from Sardis to Susa, v. ὅδ᾽ 
Sardis attacked and but b- '--*--~ στ A Athontang, Vv, 99- 
102; Histiaeus there, v1. 1; . 
v1.4; Alcmeon there, v1.125 * 


yu. 32, 37; portent seen t °° . 1 
fortune there, vir. 88; Xerxe " . 
Persians’ flight to Sardis © . δ» ! 


amours there, 1x, 108 (other reff. not important) 
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Sardo (Sardinia), designs of the Ionians to migrate thither, τ. 
170, ¥. 124; Histiaeus’ promise to conquer it for Xerxes, y. 
106; Sardinians among the invaders of Sicily, against Gelon, 
vu. 165 

Sarpedon, Minos’ brother, his banishment by Minos and his 
rule in Lycia, τ, 173 

* Sarpedonia, a headland in Thrace, v1. 5S 

Sarte, a town on the Singitic gulf W. of Athos, vz. 122 

Saspires, a people between Colchis and Media, 1. 104, 110, rv. 
3, aos their tribute to Persia, m. 94; in Xerxes’ army, 
vu. 7 

Sataspes, a Persian, his attempt to circumnavigate Africa, rv. 43 

Satrae, a Thracian tribe, their mines and places of divination, 
vu. 110-112 * ἑ 

Sattacydae, a people in the Persian empire, perhaps in Afghanis- 

sam πεῖς σ νοις, mz. 91 killed by h δ 

ius, a hian king, Anacharsis ki y him, rv. 7 ᾿ 

Sauromatae, a pone lata E. of the Palus Maeotis, 
Tv. 21, 57; their conflict and reconciliation with the Amazons, 
Iv. 110-117; their part in the campaign against Darius, rv. 
122, 128, 136 

Scaens, a Theban, his dedication of a tripod, v. 60 

Scamander, a river in the Troad, τ. 65; on Xerxes’ route, vu. 43 

mandronymus, a Mytilenaean, τι, 135 
Scapte Hyle, in Thrace opposite Thasos, gold-mines there, v1. 46 
Sciathus, an island off Magnesia, naval operations there, Vit. 
176, 179, 182, vim. 7 
idrus, a town on the W. coast of Italy, a place of refuge for 
ς the exiled Sybarites, τι. 21 és 
&cione, a town on the promontory of Pallene, vi 123; in the 
local confederacy, vm 128 
Sciras, a title of Athene in Salamis, her temple there, vin. Of 
Scironid road, along the isthmus of Connth, destroyed by the 
Greeks, vin. 71 
Sciton, servant of the physician Democedes, mt. 130 
Scolopols, a place near Mycale, rx. 97 
Scoloti, ancient name of ὦ Sthians, rv. 6 
lus, near Thetes in Bocotis, rx. 15 
padse, a Thessalian family, τι. 127 
Scopasis, a leader in the Scythian army against Dances, rv. 120, 
29 


Bcylace, a town on the Hevespont, sts Pelargian ongin, τὶ ΟΣ 
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Seylax, (1) α man of Caryanda, his navigation of thé Indus and 
the eastem seas, tv. 44. (2) A mon of Myndus, his maltreat- 
ment by Megabates, v. 33 μ 

Seyles, a king of Scythia, his adoption of Greek customs and his 
consequent fate, Iv. 78-80 

Seyllias of Scione, his exploits as a diver, vir, 8 

Seyros, an island in the Aegean E. of Euhoea, vu, 183 


Scythes, (ἢ) son “~~ +" ἘΔ] Scythian 
kangs, rv. 10. ἕ ͵ isonment by 
Hippocrates, χα ἄπ’ eal ear Ἢ 

Scythians, their ee “1. quarrel with 


Cyaxares, 1. 733 “invasion of Media and conquest of δ Asia, 
1 103-106; Scythians subdued by Sesostris, τ. 103, 110; 
contempt of peaceful occupations in Scythia, rt. 167; alliance 
against Persia proposed to Sparta by Scythions, vi. δέ; 
Seythians called Sacao by Persians, vil, G4. Book 1). 1-142 
(relating almost wholly to Scythia and adjacent regions): IV 
i-t, Scythians’ invasion of Media and troubles after theit 
retum; 6-36, early Scythian legends; 11-22, their ex alyion 
of Cimmerinns; 16-31, 46, 47, gencral description of Scythia 
and inhabitants (nomad, farming, and “ royal” Scythian), 
and regions adjacent; 48-58, rivers of Scythia; 59-15, 
manners and customs; 76-80, Scythian dishke of foreign 
manners; 81, size of population; 99-309, geography οἱ 
Scythia and description of adjacent tribes; 118-242, Soythian 
warfate against Darius, 

Sebeanyte province of Exypt, in tho Delta, inhabited by one 
of the warrior trites, τὸ 166; ScLennytic or centrat mouth 
of the Nile, rt, 17, 155 foe, 

felinns, a town in Sicily, its occupation by ono of Dorievs 
followers, v.40 

Selymbris, a Greek town near tho Hellespont, vt. 33 

δὴ es 


ig mt bee ABO Bae cee Penndt cane Te moane af dh 


wos 

Sorbonian marsh, on the eastern frontier of Feypt, ἡ. δ, un & 

tenipoen one of the Cycles ielands, Seriphiana in. the Greck 
feet, sun 44, 44 
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Sermyle, a town on the Sithonien pronvay in Chabidien, 

eve te Ὰ Ἐς NAS Dorie, γι, 72) 
εκ αν 192-104; bie monn. 

7 ς be Liz braher, 1. W075 

canals made by him, τσ. 137 ecg 

Sestus, in the Thracian Chersnets:, on the Henepiat, Daring 
crossing there, rv. 143; Xerzes” bridge nexr it, vin. 23; lege 
and capture of Sestus by the Grake, τσ, 14-16, M9 

Bethos, king of Ezypt, bis deliserance frara Kanesharibuy’ anny, 
τι 141 

Bicania, old name of Sicily, va. 170 

Sicas, a Lycian, τις, 93 ee ᾿ 

Sicily, Arion's desizn to visit it, 1, 24; Wourkese fn ΜΉ, 4, 42 
8; retirement thither of Uumxrice of Vierwn, VI, ITS 
Samian exiles there, τὰ, 22-23; growth of Gebon'e ΠΣ... 
VIL. 153~156; Carthaginian είτε ce ἘΜ. Adena by ἐν Son, 
VT. 165-168 Σ΄, 

Sicinnus, Themistocles’ wrvant, hiv riveien ty tar $e pvinnm 
‘eats tha battle of Salami, 17. GG, ὦὸ Leese wher slain, 
Byte 

Bicyon, W. of Corinth, 1. 14%; Cleatheres’ dexpeAlen Ww, 
¥. 67,68; quarrel between bicgem ne Aryem, V4 “4, Bue yen 
in the Greek fleet, φασι. 1, 4350 (ὦ. the fore nt es Pethinus, 
YUL 72; in Vausanian’ array, 1Ζ, 24; tha ss boy wt MWyay, 
1X, 103 
idon, Paris and Helen there, 1G; fader attas bed Wey Αμην, 
BOL; Demoortes’ voyage frurs futons, ΜΙ Wan, μέλη «ἡ 
Ἑϊδοπίλη ships, wm 46, in Merrett, ὙΠ MH, th, Fern’ 
τη νπίη ebip, vil. 105), 12s, place of bemeras oA ruasion blag 

in Xerxes’ council, sins. 67 


Panty & town in the Trost, ry 
of 


2h, tabon hy VMerietrntia, 
ὁ retreat of the Muyetrats far 6} ἢ 10 65, UE 

Ne north of the Parute, ¥ 9, Abed ne att ya 
mM, 
ΩΝ & δὼ) κέν, hie ele ped σε κε the yerten ol 
Midas‘? eet “ Meh Dy eben 
νὰ τὸ ἡ Maewdonta, vir i122, Mareyen eated Bye μα, 


Sup los ef Core, 


τῆλα δα dy op 


the fret με eof baal ey ity, te 
hewn Salen at There 


tat 1), vee re Ὁ 
ΝΣ Wile to the eaten tae or an, ee 
δι the bros dees Fariclth Loses. ay be 


ite 
To) re 
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Bisse, A town on the Thermale pull, on Neeree’ rote, Tn 

Singus, αὶ town on the Sinzitl gnlf weet of Mhew vit. 12 

Sinope. Urrek town in Paphtasonis, on the 8, conet nf the Euxine, 
1. 26; thefance from the Ciician τρανὰ, tt. 36s on the alte ot 

_ & Clminetisn settlement, τὺ, 32 

Siphnus, ono of the Cyrhades, fle prooperity, ταν $7: Samfan 
Bit oes {t, ἰδὲς Supbnian hips fo the Greek tet. ὙΠὶ, 

Me 

Siriopacones, 8 Paronian trite, eartied off to Asta by the Pemiscs, 
wil 

Siris, (2) ὁ town in Baconia, diated Prrvisne left thers by 
Nerxea, wit, 215, (2) A town In Maly, tetween Sybaris and 
Tarentum, threat of Athenians to emigrate thither, itt. 62 

Sicomutees, a Forsian officer in Xerxee’ arary, ναὶ, 63,79 ὁ 

Biron [ἢ ‘man of Salamis in Cyprus, v. 10... (2) A Ὑχήδρ, 
vit. 

Sisamnes, (1) n Pervian judge flayed by Cambyses for Injastice, 
v.25. (2) A Persian officer ἐπ΄ Xerxes’ army, Vi. 

Sisimater, αὐ general in tho Ionic revolt, his death in 

mttle, VW. 12 . 

Sitalces, king of Three, his bargain with the Seythlans, 1¥- 80; 
his betrayal of Spartan envoys, 11, 137 

Sithonia, tho central peninsula of Chaleidice, γα, 422 

Siuph, in Ceypt, the native town of Amasis, τι. 172 

Smerdis, (1) βοὴ of Cyrus, Cambyses" dream about him, 30. 303 
his murder, 1.; his daughter married to Darius, τι, 88. (4) 
other mentions in Book sr refer to Smerdis’ murder an his 
impersonation by his namesake.) (2) A Magian, his Μὸν 
personation of Cyrus’ son Smerdis ani usurpation, It 61; 
populanty of his government of Persia, τα. 673 discovery © 
the truth, mt. 69; his death at tho hands of the soven con- 
spirators, tt. 78, 79 

Smerdomenes, a Persian, son of Otanes, one of the generals of 
Xerxes’ army, vit. 85, 121 

Swmila, ιν town on the Thermaic gulf, viz. 123 a 

Smindyrides of Sybaris, a suitor for Cleisthenes’ daughter, VI. Mat 

Smyrna, in Lydia, attacked by Gyges, τ, 145 taken by Alyattes, 
1 16; its transference from Aeolians to Joniang, 1. 149, 150, 
road from Sardis to Smyrna, 11. 106 ᾿ 

Bodies. a Corinthian envoy, hia atory of Corinthian despotism, 
¥. 92 
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Sogdi, a people m the Persian empire, E. of the Oxus, their 
tribute, 11. 93; in Xerxes’ army, yu. 66 

Soli, 9 town in Cyprus, its part in the Cyprian revolt, v. 110; 
siege and capture by the Persians, v. 115 

Solols, a promontory at the western extremity of Libya (perhaps 
Cape Sparte}), τι. 32, rv. 43 

στ στον ss. δὴ πὸ 177; his visit to Croesus, 

‘ry Vv. 113 

ἕ aycia, I. 178 

Sophanes, an Athenian, his exploits in Aegina, v1. 92, rx. 75; 
at Plataea, rx. 74 

Sosimenes, a man of Tenos, vill. 82 

om ' - = tat cnannn oer 162 

1 ae >, his capture 

‘aye Coe λον 

Spargapithes, (1) king of the Agathyrsi, his murder of a Scythian 
hing, 1v. 78. (2) A king of Scythia, rv. 76 

Sparta, see Lacedaemon 

Spercheus, a river in Malis, near Thermopylae, Vit. 198, 228 

Sperthins, one of the two Spartans who volunteered to surrender 
themselves to Xerxes 88 atonement for tho killing of Persian 
heralds, vir. 134 Ris 

Sphendalae, a deme in northem Attica, on Mardonius’ route 
into Boeotia, rx. 15 Ἀ Σ . 

Stagirus, a Greek town in Chalcidice, on Xerxes’ route, vi. HS 

Stentorid lake, in Thrace, on Xerxes’ route, Vil. 53 

Stenyclerus, in Messenia, scene of a battle between Spartans and 
Messenians, 1x. Οἱ 

Stesagoras, (1) grandfather of Miluades the younger, 1. 34, 103 
(2) Grandson of (1), vr 103; his murder, vi. 38 

Stesenor, despot of Cunum in Cyprus, his desertion to the 
Persians in the Cypnan revolt, τ. 113 

Stestlaus, an Athenian general killed at Marathon, v1. 114 

Stratopeda (Camps), places on the Nile allotted by Pasermetichus 
to Iomans and Carians, 1. 154 ᾿ 4 

Strattis, deepot of Chios with Danus’ Scythian expedition, Iv. 
138; "Ionian plot against him, sur. 132 

Struchates, a Median ταῦ», 1. 101 bs 

Stryme, a Thasian town in Thrace, v1. 105 ᾿ εἰ 

Str mon, a river in Paconia, Purtrates’ reverors thecce, FG 
Paronians from the Strymon, ¥. 05; Nerzes’ boter ever it 


3x3 


ξ INDEX 


vir, 24; Bithynians of Asia originally Strymonians, vil. 753 
Persian defence of Efon on the Strymon, vir. 107; sacrifice 
offered to the river by the Magi, vu. 113; Strymonian or 
north wind, Xerxes’ danger from it, vi. 118 (a few other 
unimportant reff.) , 

Stymphalian lake, alleged subterrancan channel from it to 
Argos, vi. 76 

Styreans, from Styra in S.W. Euboea, v1. 107; in the Greek 
fleet, vitr, 1, 46; in Pausanias’ army, 1x. 28, 31 

Styx, tho water of, a mountain stream in Arcadia, supposed to 
communicate with the world of the dead; oath there adminis- 
tered by Cleomenes, vi. 74 ᾿ 

Sunium, the southern promontory of Attica, rv, 99; Athenian 
festival there, vi. 87; settlement of banished Aeginetans on 

* a £q--tum ber Datis after Marathon 


Sunium, - 
vi. 115; 1 12) 

Susa, the i ἀπ 0) 1 the Choaspes, 1. 188 
v, 49; 7 30; revolt against the 
Magi th i t Susa, v. 30; end of 


the Royal road, v. 52; called the Memnonian, v. 54, VII 151; 
Milesian captives brought thither, v1. 20; Demaratus ang 
the Pisistratidae at Susa, vu. 3, 6; Spartans there, VII. 1365 
reception there of Xerxes’ despatches from Greece, Vill. 99+ 
Xerxes’ amours at Susa, rx, 108 (other unimportant reff. to 
Susa as the royal residence) 

Syagrus, Spartan envoy to Sicily, vir. 153; his reply to Gelon, 
vir, 1 2 
Sybaris, in southern Italy, attacked by Dorieus, v. 443 its 

capture by the Crotoniats, v1. 21; its former prosperity, V+ 


127 ae 

“+4 4 —--= the source of the Nile, opposite 

' reconciliation of Medians and 

v. 118, (2) A Cilician officer 

’ tagirus, on Xerxes’ route, Vil. 
HS 


Syloson, banished by his brother Polycrates from Samos, 1! 
39; his gift to Darius and its reward, 1. 139-141; _his restora- 
tion to the government of Samos, mr, 144-149. (Elsewhere & 
patronymic.) 

Syme, an island near Rhodes, 1. 174 
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yracuee, fits deepota comparable for eplendour to Polyerates, 
M1, 125; its ecizure hy Gelon, and growth under hit mule, 
Mi. 151-166; Greek ensoya there, vit. 157; Amileas of 
Carthage partly a Syracuaan, vit. 166 

Syris, eco Hyrgis 

ia, ita geography, πὶ 12, 116; many rivers there, τι. 20; 
Syrian desert, της eco also Palestine; Syrians’ defeat by 
Exyptians, 1. 159; their tnbute to Persia, τι. 91; Syrians 
of Cappadocia, τ. 6; Cappadocians called Syrians by Grecks, 
1. 72, v.49; invaded by Croesus, 1. 76; their tribute to Persia, 
ut, 90; in Xerxes’ army, vir. 72 

Syrtis, the bay of tho Libyan coast ΤῊ, of Cyrene, alleged canal 
between it and Lake of Moens, τι. 160;  ailphium produced 
near it, στ, 169; inhabitants of its const, 11, 32, 1v. 173 


Tabalus, made governor of Sardis by Cyrus, 1. 163; rising of 
Lydians against him, 1. 154 
Tabiti, a Scythian deity identified with the Greck Ἡραῖα, rv. 59 
Tachompso, an alleged island in the Nile between Elephantine 
and Meroé, 1. 29 ᾿ Ξ 
‘aenarum, southern promontory of Laconia, Arion’s arrival 
there on a dolphin, 1.24; Corcyraean ships’ delay there, vir. 168 
Talais, an Argive, father of Adrastus, v.67 
Talthybius, the Grech herald in the Ihad, his supposed yen- 
geanco of the death of heralds, vir. 134, 137 ᾿ 
Tamynae, ἃ town in Euboea, its occupation by Datis, v1. 101 
Tanagra, ἃ town in Boeotia, its lands occupied by Cadmus, 
followers, vy. 567; Mardonius there, 1x. 16; scene of ἃ battle 
{later) between the Spartans and the Athenians and Argives, 
1x, 35; near tho river Thermodon, 1x, 43 
Tanals, « Scythian river (the Don), between Scythians and 
Sauromatae, 1v. 21; its source and mouth, 1v. 57, 100; crossed 
by Amazons and Sauromatae, tv. 116 ᾿ Ὰ 
Tanite province of Egypt, inhabited by one of the warrior tribes, 
11, 166 ἔοι 
Taras (Tarentum), Arion’s departure thence, 1. 24; Tarentines 
services to Democedes, τι. 136; their refusal to admit πὶ 
banished man, mt. 138, 1v, 99; Tarentines’ losses in a battle 
with their neighbours, vir. 170 ᾿ i 
Targitaus, by legend the earhest Scythian, son of Zeus ant 
Bor} sthenes, rv. 5; a thousand years before Darius’ invasion, 
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Tarichean (sattinz-plrees}, near the Canople mouth of the Nile, 
Paria’ fanling there, τὰ 111 Υ 
Τατίσκεαν, δὲ the mouth of the Hartie (Gaadalquirds), πο δ ρ 
of Phocarans with ita hing, τὸ 103; Samians voyage thither, 

tw. 152; Tarteasian wraels, ty. 102 

‘Touchirs, a tawn in Libya neat Hares, 1. 171 : 

Tauri, αὶ Scythian people, in the Taurio Chereoneso W. of the 
Palas Macatis, their country described, αν, 9-108; their part 
in tho campaign sgainst Darive αν, 102-119 

Taxacia, a feader in the Scythian armies against Darius, rv. 120 

Tasgetus, the mountain rango Ἐς of Laconia, }ts oceupation by 
tho Minyae, sy. 145, 116 

Teoarus, a Thracian river, its water praised by Darius, 1¥. 89-0 

Teaspis, a Persian, rv. 43, vir. 72, 1x. 76 " 

Tegea, αὶ town in Arcadia, varying event of its wars with Sparta, 
1, 66-68; Leutychides’ death there, vi. 723 Phidippides 
vision near Tegen, vt. 105; Tegeans at Thermopylae, vit, 
202; Tegeans’ claim to the post of honaur in Pausanias 
army, IX, 26-28; (later) victory of Spartans over Tegea ani 
Argos, 1x. 35; Tegean valour at Plataen, 1x, 56, 60, G1, 62, τὸ 

Teispes, two of this namo in tho Hat of Xerxes’ forefathers, ὙΠ, 
11 (seo How and Wells, Appendix rv, 3) : od 

Telamon, one of the legendary heroes of Salamis, his aid invoh' 
by tho Grechs, virt, 61 

ἐλ πε στῷ an Acarnanian people, Amphitryon's defeat of them, 
νυ. 

Telecles, a Samiau, ur. 41 

Teleclus, α Sparton king, vis. 204 . 

felemachus, son of Nestor, Menelaus’ narrative to him, rt, τ 

ἘΝ ἢ ἘῸΝ τὰ vr 4S" andrins, 11. 143 
. » 13 Ν 
‘ Ἶ 5 3, one of them with 
Mordonius, rx, 37 7 

Tellias of Elia (perhaps of the above family), his device for δ 
Phocian night attack on Thessalians, wii, 27 

Fellus, an Athenian, Solon’s judgment of his happiness, 1. 30 

Telmessians, probably in Lyca, their prophetic answers, 1. 78, 


Telos, an island near Rhodes, home of Telines, ὑπ, 153 

Telys, despot of Sybaris, νυ, 44 F Α 

Temenus, snerstor of the Temenid family of Macedonian kings, 
vit. 18 
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Temnus, an Acolian town in Asia Minor, 1. 149 
‘Tempe, the valley of the Pencus in Thessaly, between Olympus 
and Osea, vit. 173 
‘fenedos, an island off the Troad, an Aeolian town there, 1 151; 
Tenedos taken by Persians in the Ionian revolt, vi. 31 
Tenos, one of the Cyclades, a stage on the Hyperboreans’ route 
to Delos, 1v. 33; flight of Delians thither, νι. 97; desertion 
of a Tenian ship to the Greeks at Salamis, vir. 82 
Teos, an Ionian town in Lydia, 1. 142; flight of Tefans to Thrace, 
1. 168; ‘Leos proposed as a mecting-place for Jonians, 1. 170; 
its share in the Greek settlement at Naucratis, 1. 178; Teian 
ships in the Ionian fleet, vi. 8 
Teres, father of Sitalces, king of Thrace, tv. 80, vil. 137 
Torilhis, despot of Himera, his confederacy against Gelon, v1. 
65 
Termera, on the coast ncar Halicarnassus, its despot captured 
by the Ionian rebels, ν. 37 : 
Tamilae, an alternative name for the Lycians, 1. 173 
Tethronium, a Phocian town, burnt by the Persians, vt. 33 
Tetramnestus, a Sidonian officer in Xerxes’ army, vit. 98 
Teuerians (Trojans), their dental of the possession of Helen, 1. 
118; Pseonians, ν. 13, and Gergithes, ν. 122, descended from 
thems, penerion myasion of Europe before the Trojan war, 
vir. 20, 
Teuthranis, at the mouth of the Cafcus in Mysia, silting up of 
a river bed there, τι. 10 ' 
Thagimasadas (or Thamumasadas), a Scythian deity identified 
with Poseidon, σν, 69 ‘ ἢ 
Thales of Miletus, his prediction of an eclipse, 1. 74; hiediversion 
of the course of the Halys, 1. 75; Ins advice as too meeting- 
place for Iomians, 1. 170 a 
Thamanaci, a people probably in NE. Persia, ut. 117; ther 
tribute, m1. 93 
Thamasius, a Persian, father of Sandoces, αὶ 194 
Thanny ras, a Libyan, restored by the Perians to the government 
which hus father Inarus had Tost by rebellion, nr 15 
Thasus, (1) off Thrace, Phocnician temple of Heracies there, ΑΙ 
44, on Mardonius' route to Euboes, vt 44, Thasisne’ venues 
from minea, v1 46; their expenditure on feeding Aerres arr). 
Vit. 115. (2) A Phoenician, said to Lave given the δ... 
‘ts name, V4. 47 é 
Theasidea, δ Spartan, his warming to the Arginetans, v5 83 
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Tarichens (salting-places), near the Canoplo mouth of the Mite, 
Paris’ Ianding there, 33. 113 : 3 
Tartessus, at the mouth of the Baotis (Guadalquivir), friendship 
of Phocacans sith its king, 1, 163; Samians’ voyage thither 

αν. 162; Tartessian weasels, rv. 192 

Tauchira, x town in Libyn near Barea, rv. 17} 

Tauri, a Seythian people, in tho Taurio Chersoneso VW, of the 
Palua Macotis, their country described, rv. 99-101; their part 
in the campaign against Darius, ry. 102-119 . ὰ 

Taxacis, a feader in the Seythan armies against Darius, ΤΥ. 320 

Laygotus, the mountain range E, of Laconia, its occupation by 
the Minyac, ry, 145, 146 5 

Tearus, a Thracian river, its water proised by Darius, 1v, 89-00 

Teaspis, a Persian, 1v. 43, vi. 79, 1x. 78 Ἂ 

Tegea, ἃ town in Arcadia, varying event of its wars with Sparta, 
¥. 66-8; Leutychides’ death thoro, v1. 72; Phidippides 
vision near Tegea, vi. 105; Tegeans at Thermopylac, YN; 
202; Tegeans’ clam to tho post of honour in Pausanias, 
army, Ix, 26-28; (later) victory of Spartans over Teges ar 
Argos, Ix. 35; Tegean valour αὖ Plataca, 1x. 66, 60, GI, 62, 7 

Teispes, tio of this name in the list of Xerxes’ forefathers, Vl. 
11 (sce How and Wells, Appendis rv, 8) tat es hed 

Telamon, one of the legendary heroes of Salamis, his nid invoke 
by the Greeks, vitt. 64 

Relations, an Acarnanian people, Amphitryon's defeat of them, 
y. 59 

Telecles, a Samian, mt. 41 

Teleclus, ἃ Spartan king, vir. 204 , 6 

Telemachus, son of Nestor, Menelaus’ narrative to him, ΤΙ, iy 

or i was ἊΨ ον. ae adrius, mt. 143 

"53, ; 

Ἶ ‘one of them with 
Mardonius, rx. 37 5 

Tellias of Elis (perhaps of the above family), his device for ἃ 
Phocian night attack on Thessalians, vir 27 

Tellus, an Athenian, Solon’s judgment of his happiness, 1. 30. 

Telmessions, probably in Lycia, their propbetic answers, 1, ἐδ 

Teloa, an island near Rhodes, home of Telines, vis. 153 

Telys, despot of Sybans, v. 44 ‘ é 

Tomenat, ancestor of the Temenid family of Macedonian king’ 
vor, 137 
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Temnus, an Aeolian town in Asia Minor, 1. 149 

‘Tempe, the valley of the Penéus in Thessaly, between Olympus 
and τα, vir. 173 

Tenedos, an island off the ‘Troad, an Aeolian town thero, 1. 151; 
Tenedos taken by Persians in the Ionian revolt, v1. 31 

Tenos, one of the Cyclades, a stage on the Hyperboreans’ route 
to Delos, ry. 33; flight of Dehans thither, v1. 97; desertion 
of a Tenian ship to the Greeks at Salamis, vi, 82 

Teos, an Ionian town in Lydia, x. 142; flight of Tefans to Thrace, 
1, 168; Teos proposed as a meeting-place for Ionians, 1. 170; 
its share in the Greek settlement at Naucratis, 1. 178; Tefan 
ships in the Ionian fleet, v1. 8 

Teres, father of Sitalces, king of Thrace, 1v. 80, vi. 137 

τοῦ μα, despot of Himera, his confederacy against Gelon, vi. 

65 


Termera, on the coast near Halicarnassus, its despot captured 
by the Ionian rebels, v. 37 

Tamilae, an alternative name for the Lycians, 1. 173 

Tethronium, a Phocian town, burnt by tho Persians, v1. 33 

Tetramnestus, a Sidonian officer in Xerxes’ army, v1. 93 

Teucrians (Trojans), their dental of the possession of Helen, 11. 
118; Paeonians, v. 13, and Gergithes, v. 122, descended from 
deme Teucrian invasion of Europe before the Trojan war, 
Vit. 20, 75 : 

Teuthrania, at the mouth of the Calcus in Mysia, silting up of 
ἃ river bed there, 1. 10 5 , 

Thagimasadas (or Thamimasadas), a Scythian deity identified 
with Poseidon, 1v. 59 ἜΘ + 

Thales of Miletus, his prediction of an eclipse, 1. 74; his diversion 
of the course of the Halys, 1. 75; bis advice as to ἃ meeting- 
place for Jonians, 1. 170 

Thamanaej, a people probably in N.E. Persia, un 117; their 
tribute, m1. 93 

Thamasius, a Persian, father of Sandoces, vir 198 

Thannyras, a Libyan, restored by © 5 γ΄ τ τ 
which hus father Inaros had los . 

Thasvs, (1) off Thrace, Phoenicia i 
44; on Mardonius’ route to Euboea, vida, anasisus re taat? 
from mines, v1. 46; theirexpenditure on feedinz Xerxes’ arty, 
sin Ms, (2) A Phoenician, said to have given the tsland 
Ma name, vi. 47 S 

Theasides, a Spartan, his warning to the Aeginetans, 13 $5 


no 
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Thebo, (1) legendary daughter of Asopus and sister of Acgina, 
v. 80. (2) A plain in Mysia, on Xerxes’ route, vil. 42 
Thebes, (1) in Upper Egypt (modern Luxor}, a custom of the 
temple there, τ. 182; Herodotus’ inquiries at Thebes, τ. 3; 
distance from Heliopolis, 1. 9; Thebes onco called Egypt. 
ix, 15; rules of abstinence there, τ, 42; alleged connection 
between the temple at Thebes and Dodona, 31, 54-505; croco; 
ἀκα Rot mn nned Shan oe PR nana eo Kes, πὶ, TAS Hecataevs’ 
js os + Jo instance of rain at 
rears. ΄ = * distance from Thebes 
of the temple of Ammon, ry. 143; Thebale province, Syene 
and Chemmis in it, 11. 28, 91; inhabited by one of the warrior 
tribes, τι. 166, (2) In Boeotia, temple of Apollo there, 1. 52 
Croesus’ gifts there, 1. 92; Theban assistanco to Pisistratus, 
1. 61; Phoenician inscriptions at Thebes, v. 59; Theban fou 
with Athens, y. 79, 81-89, v1. 108; Theban recovery of an 
image of Apollo, vi. 118; submission to Xerxes, vi. 132; 
Thebans unwillingly at Thermopylae, vw. 205; Thebans and 
oracles of Amphiaraus, vit. 134; ‘Theban advice to Mardonivs, 
xx, 2; Mardonius in Theban territory, xx. 15; story of 
Polynices’ attack on Thebes, 1x. 27; proposed retreat of 
Persians to Thebes, rx. 58; Theban yalour on Persian side, 
1x, 67; surrender of Thebes to Greek army, 1x, 86-88 
Themis, a deity in Greece but not in Egypt, 31. 50 
‘Themiscyra, on the S. coast of the Euxine, breadth of the sea 
measured thence, rv. 86 f 
Themison, 2 Theraean trader, his bargain with Etearchus © 
Crete, tv. 164 “ 
Themistocles, his interpretation of the Delphic oracle given to 
Athens, vit. 143; bis creation of the Athenian navy, Vil. 
144; in command of a force in Thessaly, vit. 173; bribe! 
of Grecks to βίαν at Artemisium, vir. 4; his efforts to detach 
Tonians from Xerxes, vu. 19, 22; advice to Greeks to stay 
at Salamis, vit. 56-63; secret message to Persians, Vil δ; 
interview with Aristides, ταῖς. 79, 80; exhortation before 
Salamis, vunt. 83; meeting with Polycritus of Aegina, Vit 
92; his policy after Salamis, secret message to Xerscs, anc 
extortion of money from islanders, viz. 108-112; honours 
paid him by Greeks after Salamis, yr. 123-125 
Theocydes, an Athenian, vni. 65 
Theodorus, & Samian artist, his work at Delphi, τ 51; for Poly 
crates, 111, 41 
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Theomestor of Samos, his services to the Persians at Salamis, 
vii. 85; despot of Samos, 1x. 90 
Theophania, αὶ fcstival at Delphi, 1. 51 
Theopompus, ἃ Spartan hing, virt. 131 ᾿ 
Thera, ono of the Cyclades, once called Calliste, rv. 147; its 
original settlement, τι; reason of its sending o colony to 
Libya, 1v. 151; story of Battus of Thera, 1v. 155; Theraeans 
with Doricus in Libya, v. 42 
Therambos, a town in Pallene, vu. 123 
‘Therapne, near Sparta, a temple of Helen there, vi. G1 
Theras, a Cadmean of Sparta, his colonisation of Thera, 1v. 147, 
148 
Thermodon, (1) a river in Bocotia, near Tanagra, 1x. 48, (2) A 
river in Cappadocia, mt. 104; near Themiscyra, rv. 86; victory 
on it of Greeks over Amazons, rv. 110, Ix. 2 
Thermopylae, description of the pass, vit. 176, 198-200; story of 
tho battle, vit. 210-225; visit of Persian forces to the field 
of Thermopylae, rx, 24, 25 (other mentions in vim, and rx. 
tefer to the Yrattio) F τ 
Theron, despot of Acragas, his oxpulsion of Terillus from Himera, 
vu. 165; victory with Gelon over Carthaginian confederacy, 
vu. 166 
Thersandrus, (1) son of Polynices, ancestor of Theras, 1v. 147, 
vi. 52. (2) A man of Orchomenus, his presence at a Persian 
banquet at Thebes, rx. 16 
Theseus, his abduction of Helen into Attica, x.73 ° 
Thesmophoria, a Greek festival in honour of Demeter, in Attica 
in tho autumn, m1. 171; its celebration by Epbesian women, 
vi 1G 
Thespia, a town in Boeotia, burnt by the Persians, vir. 50; 
Thespians ales of Thebans, v. 79; their refusal to submit 
to Xerxes, viz. 132; their steadfastness at Thermopylae, vi. 
202, 292, 926; Sicinnus made o Thespian, vu. 76; Thespians 
in Pausanias’ army, rx. 30 A 
Thesprotians, in N.W. Greece, neighbours of the Ampracicts, 
vin. 47; their practice of necromancy, Vv. 923 Thessaliana 
from Thesprotia, vir. 176 ΝΕ 
Thessaly, Pelasgians formerly there, 1. 67; Darius’ Leah en 
tribute from nations east of it, m1. 96, vit. 108; Thessalian 
allics of Pisistratus, v.63; Lacedaemonian invasion of Thessaly ° 
VI. 72; Aleuadae of Thessaly at Xerxes’ court, VII. Ὁ 85 
senption of Thessaly, vit. 129; its submission to Xcrxes, 
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vit. 132; Greok force there, vn. 172, 173; danger to Phocis 
from Thessalians, vit, 101, 218; Xerxes’ march through it, 
νας 106; Thessatian cavatcy inferior to Asintic, ib; defeats 
of Thessalians by Phocians, and Thessalisn revenge, Vit. 
27-32; Mardonius in Theesaty, yi. 113, 133; Thessalians 
in his army, 1x. 31; Artabszus in Thessaly, rx. 89 (other less 
important reff.) 

‘Thessalus, 2 Spartan companion of Doricus, y. 46 

Ἔβρεῖον Ἢ spring in Libya, defcat thero of Egyptians by Cyrenacans, 


Thetis, Magian sacrifice to her to abato a storm, vit. JOL 

Thmuite province of Egypt, inhabited by one of the warrior 
tribes, m. 166 

Thoas, king of Lemnos, killed by women, v3. 198_ 


Thon, εὐ 
‘Thonis τ uu. 3 
Thorax 1x. 1; 


Marc 

‘Thoricus, ἃ deme of Attica, near Sunium, rv. 99. 

‘Thomax, a mountain in Laconia, Apollo’s temple there, τ᾿ 69 

Thrace, Phocaean migration thither, 5, 168; conquest by 
Sesostris, τι. 103; Thracian contempt of peaceful occupations, 
wu. 167; Thracian rivers, tv. 49; use of hemp there, rv. 743 
Darius in Thrace, tv. 89-93; population and customs of 
Thrace, v. 8-8; Histiaeus there, ν. 23; Aristegoras killed by 
Thracians, v.J27 5 “°° ΤΠ 7 * et. 463 Thrace 
conquered by 20; Persian 
supremacy, Vil. Thrace, vir. 
110; reverence es’ army, VII. 
115; Thracians cian theft of 
Xerxes’ charist, harassed by 
Thracians, rx. 89; buman sacrifice there, 1x. 119 

ε eae eas murat κε 4t-ip eonguest by Crocsus, 1, 

terxes’ army, Vil. 75; their 
Asia, τὸ. 

eS ᾿ " deception of Alyattes, 1. 
20-23; advice to Periander of Corinth, v. 82 

‘Thrasyclea, a Samian, rx. 90 

Thrasydeius, an Aleuad of Larissa, Mardonins’ address to him, 
1x. 68 

‘Thrasylaus, an Athenian, vr. 114 

'Phriasian plain, near Eleusis in Attica, Dicaeus’ vision there, 
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Ant ΟἿ; meommendad san battle fell by the Atheniins, 
a7 

Thyia, legendary daughter of Cephiecs, alfar of the winds erected 
in ber precinct (alo called Thyia} at Delphi, wrt. 178 

Thyni, named with Bithynt ae Thraciana "in Asia, 1. 28. 

Thyreae, a town taken from the Argives by the Lacedsemonians, 
1,82; Cleomenes and his army there, 41 76 3 

Thyssiertac, a people ΝΡ, of Kesthia, living by hunting, ἀν, 
22, μὰ 

Thyrsug, a town in the peninsula of Athos, vit. 22 

Tiarmtus, α northem tnbutary of the Danube, Iv. 48 

Tibsreni, a people on the 5. coast of the Euxine, their tribute 
fo Peoria, 11. θὲ; in Xerxes’ army, vit. 78 

Tibisie, a routher tributary of the Danube, iv. 49 

Tigranca, aon of Artabanus, an officer in Xerxes’ army, VII. 62; 
his dictum about tho Olympian games, vill. 26 (unless 
“ Tritantacchmes" bo the right reading); his personal beauty, 

3X, 06; his death at Mycale, 1x. 102 
‘Tigris, the ver, 1. 189; junction with the Euphrates by o canal, 
10 193; Ninus on it, 11. 160; v.62; Ampe on it, vr. 20 

‘Timagenides, a Theban, his advico to BMardonius, 1x. 38; his 

ra eurrender and exccution, 1x. 86 

Timagoras, a Cyprian, vu. 98 

Timandrus, 6 Theban, rx. 69 

Timarete, δ priestesa at Dodona, It. 65 3 ᾿ 

Timasithous, a Delphian ally of Isagoras at Athens, his reputation 
as ἃ fighter, v. 72 

‘Timesius of Clazomenae, his scttlement at Abdera, I. 168 1 

‘Tumo, a priestess at Paros, her attempted betrayal of a temple 
to Miltiades, and subsequent acquittal, vi. 134, 135 25 

Timodemus of Aphidnae, his attack on Themustocles, vi. ἢ 1 

Timon, ἃ Delphian, his advice to the Athenians about an oracle, 
vu, 141 

Timonax, a rian officer in Xerxes’ army, v.93 ᾿ 

Timoxenus μὴ Reione, his attempted betrayal of Potidaea, VU. 
128 

Tiryna, in Argolis, a battle near it between Argos and Sparta, 
YE τι ocoupied by the Argives’ slaves, v1. 835 ‘Tirynthians 
in Pausanias’ army, 1x, 28, 31 . 

‘Tisamenus, (1) an Tica ‘diviner in the service of the Spartans: 
his five victories, rx. 33-35. (2) A Theban, grandso} 
Polynices, 1v, 147, v1. 52 
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Visandrus, (1) on Athenian, father of Isagoras, v. 63. (2) An 
Athenian, father of Hippoclides, vt. ΤΩ : 
ies a Parien,, vr. 133 
itacus, ἃ legendary Athenian, his betrayal of Aphidnae, 1x. 73 
Tithaeus, a cavalry officer in Xerxes’ picky vit. $8 ᾿ 
Ἴπιοῖσαν. & peak of Parnassus, retreat of Delphians thither, 
Tm. 
Titormus, an Aetolian, his strength and solitary habits, vi. 127 
Fmolus, ἃ gold-producing mountain in Lydia, near Sardis, 1. 
84, 93, v. 100 
Tomyris, queen of the Massagetae, ber proposal to the invading 
Persians, 1. 205, 206; ber victory over Cyrus and revengo for 
her son, 1, 212-214 
Se 3 town in Chalcidice, on the Sithonian peninsula, vit. 
Trachis, the coastal region closed to tho Εἰ, by Thermopylae, 
several unimportant reff. to it, vit, 175-226; its town of tha 
samo name, vi, 199; Xerxes’ passage from Trachis into 
Doris, vir. 31 
a repens (later Trebizond), a town on the S.E. coast of the 
‘uxine, vi. 127 
Traspies, a Scythian tribe, 1¥. 6 
Trausi, ἃ Thracian tribe, v. 3 
Travus, α river in Thrace flowing into the Bistonian lake, vit. 


109 
Triballic plain (in modern Serbia), rv. 49 
Triopian promontory, SW. point of Asia Minor, 3. 174, ιν. 373. 


1S 
son of Artabazus, his governor. 
ship of Assyria, 1. ἀν... \«) A Persian, one of the generals 
of Xerxes’ army, vit. 82, 121 
‘friteae, a Phocian town bumt by the Persians, ὑπ. 33 
Triton, (1) a deity of the sca, his guidance of Jason, 1v, 179; 
his eult in Libya, rv. 188. {2) An alleged river in Libya, 
flowing into the “ Tritonid Jake,” 1v. 178; the lako itself, 


-“- «τοῦς fy fdas ifiadtt 
mt 
. in 
τὸ ἂν 5 ᾿ “πὶ 
42; in Pausanias’ army, 1x. 28, 31; Troczesians in tho battle 


of Mycale, rx. 102, 103 
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Tisandrus, {1) an Athenian, father of Isagoras, v. G3. (2) An 
Athenian, father of Hippoclides, v1. 127 

‘Tisias, a Parian, vr. 133 

Titacus, a legendary Athenian, his betrayal of Aphidnae, 1x. 73 

Tithaeus, ἃ cavalry officer in Xerxes’ army, vil. 8 ees 

Tithorea, a peak of Parnassus, retreat of Delphians thither, 
vu. 32 

Titormus, an Actolian, his strength and solitary habits, v1. 127 

Tmolus, a gold-producing mountain in Lydia, near Sardis, 1. 
84, 93, v. 100 ik 

Tomyris, queen of the Massagetae, her proposal to the invading 
Persians, 1. 205, 206; her victory over Cyrus and revenge for 
her son, 3, 212-214 

sorone: a town in Chalcidice, on the Sithonian peninsula, Vi. 

2, 122 

Trachis, the coastal region closed to the E. by Thermop ylae, 
several unimportant reff. to it, vir. 175-226; its town of the 
same name, vil. 199; Xerxes’ passage from ‘rachis into 
Doris, vist. 31 

Trapezus (later Trebizond), a town on the 5.Ε. coast of the 
Euxine, νι, 127 

‘Traspies, a Scythian tribe, rv. 6 

Trausi, a Thracian tribe, v. 3 

Pewee, a river in Thrace flowing into the Bistonian lake, vu. 


0: 

Triballic plain (in modern Serbia), rv. 49 : 

Triopian promontory, S.W. point of Asia Minor, 1. 174, Iv. 373. 
temple of Apollo there, 1. 144 

Tritaca, a town in Achaea, 1. 145 

Tritantaechmes, (1) a Persian, son of Artabazus, his governor: 
ship of Assyria, 1. 192. (2) A Persian, one of tho generals 
of Xerxes’ army, vn. 82, 121 

‘Triteac, a Phocian town burnt by the Persians, vu. 33 

Triton, (1) a deity of the sea, his guidance of Jason, ιν. 1793 
his cult in Libya, rv. 188. (2) An alleged river in Libya, 
flowing into the “Tritonid lake,” 1v. 178; the lako itself, 
ib., and rv. 186 (neither river nor lake is identified) 

Troezen, in Argolts, entrusted with the island of Hydrea, 11. 
59; mother-city of Halicarnassus, vir. 99; its contingent in 
the Greek fleet, vit. 1, 43; in the force at the Jethmus, vit 
72; in Pausanias’ army, rx, 23, 31; Troezenians in the battle 
of Mycale, rx. 102, 103 
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Troglodytac (cave-dwellers}, an Ethiopian tribe, their habits, τν. 
8. 


Trophonius, 2 Bocotian god or hero, his oracular shrine con- 
sulted by Croesus, 1. 46, by Mardonius, yim. 134 

Troy and tho Troad, ν. 26, 122, vit. 43; Trojan war, mu. 120, 
145, vit, 20, 171, 1x. 27; sottlements of dispersed Trojans, 
Iv. 191, v. 13, νὰ. 91 

Tydeus, father of Diomedes, his slaying by Melanippus, v. 


‘Tymnes, (1) vice-gerent of Ariapithes king of Scythia, his story 
of Anacharsis, rv, 76, (2) A Carian, father of Histiaeus of 
Termora, v. 37 

‘Tyndareus, father of Helen, τὶ, 112 7 

‘Tyndaridae (Castor and Polydeuces), their voyago in tho Argo, 
Iv. 145; their images with Lecedaemonian armies, ν, 75; 
their recovery of Helen from Attica, rx. 73 

Typhon (or Typhos), identified with the Egyptian Set, his search 
for Horus, 11. 156; Horus’ victory, and banishment of Typhon 
to the Serbonian lake, 11. 144, τσ, 5 “ 2 

Tyras, a Scythian river (Dniester), 1v. 47; Cimmerian graves 
by it, rv. 11; its source, tv. 51; mark of Heracles’ foot on 
its bank, rv. 82 

Tyre, abduction of Europa thence, 1. 2; temple of Treracles 
there, τι. 44; Tyrian settlement at Memphis, 1. 112; war 
between Egypt and ‘Tyre, τ. 161; Tyrian king with Xerxes, 
vin. 67 bn 

Tyrodiza, a town near Perinthus, Xerxes’ commissariat there, 
VIL, 26 e 

Tyrseni (‘Tyrrhenians, Etruscans), in central Italy, their Pelasgiin 
neighbours, 1. 57; their Lydian origin, 1. 94; Tyrrhenian rca 
discovered by Phocaeans, 3, 163; Tyrrhenian attack on 
Phocacans, 1.166; Tyrrhenia a synonym for Italy, v1. 22 

Tyrsenus, leader of the Lydian scttlement in Italy, 1. 94 


Utii, a tribe on the Persian gulf, their tribute to Persia, 11. 93; 
in Xerxes’ army, vir. 68 


Xanthes, a Samian, his bringing of Rhodopis to Exypt, τι. 135 


‘ Ἢ i 3 his ine 
Xanthippus, an Athenian, father of Pericles, v1. 131; 
reachurent of Multiades, v1, 136; Athenian peneral after 


Salamis, vir, 33, vir. 131; mm command oa the Hellesyeat, 
1x. 114, 120 
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Xanthus, a towa in Lycia, resistance of the Xanthians to the 
_ Persians, and their defeat, 1. 176 

Xenagoras, of Halicamassus, made governor of Cilicia for saving 
_ the life of Masistes, rx. 107 

Xerxes: for mentions of him as leader of the Persian forces in the 
invasion of Greece, see the tables of contents in Introductions 
to Vols, III and IV of this translation, Principal references 
to Xerxes personally: his execution of a Babylonian priest, 
1. 183; of Sataspes, rv. 43; succession to the throne, Vil. 
2, 3; his council, and collognies with Artabanus, yi. 8-15; 
treatment of Pythius, vi. 27, 28, 38, 39; scourging of the 
Hellespont, vit, 35; further colloquy with Artabanus, vit. 
46-52; with Demaratus, vir. 101-104, 209, 234-237; Xerxes’ 
visit to the Peneus, vit. 128-130; generosity to two Spartans, 
vm. 136; his personal beauty, vir. 187; vengeance on tho 
dead Leonidas, yi, 238; advice given to Xerxes by Artemisia, 
vir, 68, 69; Xerxes ἃ spectator of the battle of Salamis, 
vir, 88, 90; his council of war after tho battle, vir, 100-102; 
his fear of tho Grecks, vitt. 203; story of his dangor of ship- 
wreck in his return, vr, 118, 119; his passion for his brother’s 
wife and her daughter, and its consequences, rx. 108-113 
Xuthus, a legendary hero, father of Jon, vit. 94, vin. 44 


Zacynthus, west of Greece, description of a pool there, Iv, 195; 
Demaratus’ escape there, v1. 70; intended expulsion of Zacyn- 
thians by Samians, 111. 59; death of Hegesistratusin Zavynthus, 


1X. 37 
Zalmoxis, seo Salmoxis. , 
ΟΣ τ lam Maasina’l ἔνα seizure by Samians, 
* "Gels, vir. 15. 


er) 
. δ, RMA, rt. 126, V4, 
3 " 23 connected with 
some particular place or function (Zeus Lacedarmon, Zeus 
Catharsius, ete.) © 44, 171. 1. 55, 174, mt. 142, tv. 203, v, 
46, 66, 119, Vi δῦ, 63, vit. 141, 197, rx. 7, SE; identified with 
{oreizn deitica, τ 45, 131, 18]-183, 1. 18, 32, 29, 4.2, δι, 65, 
43, 143, mf. 158, rv. ὅς 59, 127, $80, 191, vir. 40 
as, 90n of Leutychides, hing of Sparta, bis early death, 


ve 71 
Zop pres, (1) ἃ Benian, son of Messbyzus, his pretended desertion 
τὸ the Baty! cians, and delivery of Babylin to Danus, mt 
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153-159; Darius’ esteem for him, ut. 160; rape of his daughter, 
ty. 43. (2) Grandson of the above, his migration from Persia 
to Athens, 111. 160 

Zoster (Girdle), a promontory on the coast of Attica, rocks near 
it taken for ships by the Persians, vit. 107 
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in possession had a decree of a Civsl Court declaring him entitled to pos- 
session, held that the order of the Magistrate was valid—Ald. Hussain v. 
Pachayappa, 42 ML J. 147, 23 Cr.L.J 92. But, where the Magistrate 
declared possession in favour of the opposite party as evidenced by certain 
documents of title relating to a period as old as 10 years prior to the pro- 
ceeding, without taking further eviderice, oral or documentary, to see 
whether that possession continued up to the date of proceeding, the High 
Court set aside the order as contrary to the provisions of this sub-section 
~Juthan v. Ram Narayan, 18 C W.N 700, 15 Cr.L.J. 202. 


Land under water —Where the Magistrate made the final order in 
favour of one party, finding that as there could nat be any act of peaceful 
possession within two months of the date of the proceeding owing to the 
land being under water, the possesston im the current year was to be pre- 
sumed in favour of the man who was im possession dufing the previous 
years, tt was Held that the order was in direct contravention of this section 
and the Magistrate should have passed an order under Sec. 146—~Saijendra 
v. Krishnadhan, 20 CWN 1014, 18 Cr.L.J 80 


Joint possession —See Note 405 ante, 


419, Forcible and wrongful possession ‘—The Magis- 
trate’s duty is to find peaceful possession. Ouster of a person lawfully 
1M possession by a trespasser does mot confer on the latter any rights 
which can be recogmsed under this section The Magistrate must look 
to the possession which may be termed peaceful He must go back 
to the time when the present dispute onginated and not to the result of 
the dispute itself—in re Mohesh Chandra, 4 Cal. 417. The recent occu- 
pation of a trespasser 1s not a possession which a Magistrate can direct 
the party to etain under this section The possession is still with the 
person ousted by the trespasser, and an order directing him to have 
possession and the trespasser to be dispossessed 1s the proper order to 
be made~—Ram Singh v. Datla, 1876 PR. 8 Where it appeared that one 
of the parties within two months prior to the proceedings obtained sanction 
from the Municipality and proceeded to dig ἃ tank on the land in dispufe 
to the exclusion of another party who was then found to be in possession, 
it was held that st was forerble and wrongful dispossession within the 
meaning of this section. and possession must be deemed to be in the party 
dispossessed—Manmatha Nath v Ganga, 20 C.W.N 978, 17 Cr.L.J 449 
But where the Magistrate Finds that on the date when the proceedings 
under this section were instituted and lor more than two months preced- 
ing that date, the members of the first party have been and are in 
possession, although the members of the second party obtained delivery of 
Possession of the property through Court ἃ yesr ago, held that the Magis- 
trate should pass his order im fayour of the first party—Shahabaj v- 
Bhayshari, 49 Cal 177 (181), 24 Cr L.Jj. 875. 

This proviso lavs down that if a party has been dispossessed within 
two months before the date of the preliminary order, the other party 
should be maintained in possession. But if through delay in the acnon 
of the Magistrate the preliminary order Is not passed within two months 
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of the date οἱ dispossession, the dispossessor should not have the benefit 
of the delay. The proviso should be interpreted reasonably and not 
literally—Srinivasa v Dasaratha, 52 Mad. 66, 30 Cr.L J. 144; Chinchilada 
v. Chintalasami, 28 Cr.L.}. 782 (783). 


If a person has been turned out of possession and submits to the 
ouster, and the other party, whether rightfully or wrongfully, is in peace- 
{al possession, a Magistrate will not go behind the period when possession 
may be found to have become peaceable—In re Bunwari Lal, 1 CLLR. 
136. For, the pomt fof inquiry under this section 1s not whether any of 
the claimants has taken possession of the subject ot dispute by force, but 
whether the struggle for it has ceased, leaving st in the hands of one 
of them, If the struggle has ceased, the party in whose hands it’ remains 
is in actual possession which the Magistrate is bound to recognise under 
this section—Q. E. v. Gawhar, 1897 PR. 5. If, however, the struggle 
tor possession is still proceeding between the party who has taken forcible 
possession and the rightful owner, or if neither party can show his com~ 
plete control over the subject at the time when the proceedings are taken, 
Neither party is to be regarded as im possession, and the Magistrate 1s 
to take action under section 146—Ibid 

‘Forcible’ does not mean that actual force of violence should have 
been used, when the dispossession of a person 1s effected by a show of 
eriminal force, that person ts said to be forcibly dispossessed—Sita Nath 
v. Harvey, 25 C W.N. 601, 22 CrL.J. 637. 


But the mere ouster of people having no title to the land, by the 
rightful owner, without using any physical violence, and by removing 
things which had no right to be on the land, cannot be said to be an 
unlawful and forcible entry on the land within the meaning of this section, 
and the persons so ousted cannot be treated to have been in possession—~ 
Collector of Howrah v. Santak, 44 C L.J. 593, 28 Cr.L J. 210. Where 
a landlord resumes possession of an abandoned holding after comphance 
with the procedure laid down in sec 87 Bengal Tenancy Act, it cannot 
be said that he has taken forcible possession of the holding—Nikunja 
Behari v. Usabat, 31 Ὁ WN. 242, 28 CrLJ 245. 

This sub-section contemplates that the dispossession should be forcible 
as well as wrongful, the mere wrongful dispossession, without any 
evidence ta show that it was forcible as well, does not come within the 
purview of this section. The remedy of the party wrongfully dispossessed 
hes only in the Civil Court—H V. Low & Co v Manindra Chandra, 
3 Pat. 809 (813, 814), 26 Crh] 268, Ata Husain v Lat}, 28 Cr]. 
437 (AIL). 

The words ‘wrongfully dispossessed’? mean dispossessed without due 
warrant of law, or dispossessed otherwise than in due course of law, even 
though the dispossessor be the mghtful owner—Bar Jiba v. Chandulal, 
27 Bom. LR. 1353, A 1 R 1926 Bom 91, 27 CrL.J 661. 

A20. Attachment:—See the 2nd proviso to clause (4) Power is 
given to a Magistrate for the purpose of preserving the peace, and only 
for that purpose, to attach the disputed property An order of attachment 
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cannot be passed for the mere purpose of avoiding a future litigation in 
respect of the right to the present produce of the land im dispute—Atma 
Singh vy. Harnam, 7 Lah 136, 27 P.L R. 341, 27 Cr L.J. 761. 

An order for attachment under the proviso to clause (4) would remain 
in force only pending the Magistrate’s decision, and not until a decree or 
order of the Civil Court 1s obtained—Farid v. Piru, 8 S.LR. 207, 16 
CrL Jj. 235. 


Where a land was attached under this section and the crops standing 
on the land were sold and the sale proceeds kept in deposit mn the Court, 
but the preliminary order was afterwards cancelled by the Magistrate on 
the ground that there was no immediate danger of a breach of the peace, 
the Magistrate could order the sale-proceeds to be restored to the persons 
who raised the crops—Suryanarayana v. Ankineed, 47 Mad. 713 (715), 
46 M.L J. 565, 25 CrLJ 978, Mahalakshm vy. Subbarayadu,’ 17 LW 
429, 24 CrLJ 783, or he could order the money to be kept in deposit 
an the Court, until one party or the other obtamed an order in his favour 
—Sutyanarayana v Ankineed, 47 Mad 713 (716); Chenga Reddi v. Rama- 
samy, 16 CrL J 104 (Mad) 


Moveable property —This section does not authorise the Magistrate 
to attach moveables—Q E v Ramchandra, Ratanfal 891; Gopala v. 
Krishnaswamy, 27 ML T. 234, 21 CrLJ. 73; Arun v. Chandan, 24 
OC 167, 22 CrL} 625, Gayraj v. Emp., 20 ALJ. 906. 


Postponement of proceedings —A Magistrate has no jurisdiction to 
Pass an order postponing sine die a proceeding under this section, at the 
same time retaining under attachment the property covered by the pro- 
ceeding, on grounds extraneous ta the proceeding—Abdul Rauf ν. 
Rahimuddin, 13 CWN 104, 9 CrLJ 35 


421. Appointment of receiver ‘—A Magistrate cannot ap- 
point a receiver under the proviso to clause (4) of this section before the” 
commencement of the inquiry He can do so only under Sec. 146, and 
after the conclusion of the inquiry—Subhadramma v Satyam, 1910 
MW.N. 821, 11 CrL J 536, Mewa Lat vy Emp, 3 P.LJ. 147, 19 Cr 
LJ. 249, Emp v Diwan, 30 PLR 23, 30 CrLJ 411 (413); Dasrath 
v. Tarachand, 21 NLR 191, 26 CrLJ 1378 Even if 2 Magistrate 
appoints a receiver under this section, such receiver will only be an 
agent or servant of the Magistrate acting under his order, The right to 
attach (under the second proviso to this clause) carnes with it the right 
to take the necessary steps for the Custody and management of the 
property, and the Magistrate may appoint a receiver for that purpose— 
Srinivasa v, Sathayappa, 13 CrL.} 295 (Mad). The power of such 
receiver will not be the same as that of a receiver appointed under sec. 
146 His duty will be simply to take and keep possession of the pro- 
perties attached and to make an inventory thereof--Gopaia v. Krishna- 
swami, 27 ML.T. 234, 21 Cr.LJ 73 

The amount of the receiver's renumeration should be reasonable, and 
should not in any case exceed the amount of the nett income realised 
by the recener—Yamunabai v. Emp.. 27 Cr.LJ 22, 8 NL J. 167. 
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A receiver can be appointed only by the Magistrate while the inquiry 
is proceeding and only when he is satisfled that a dispute likely to cause 
a breach of the peace still exists The High Court in revision cannot 
appoint a receiver, because the Inquiry Is already over and there is no 
longer any fikel:hood of a breach of the peace, as the Mapistrate’s order 
has put one party in possession of the property in dispute—Marudayya v. 
Shanmugasundara, 49 M.L.J. $93, A IR. 1926 Mad. 139, 27 Cr.L.J. 126. 


422. Joint Inquiry :—(1) One dispute as to several plots :— 
When the dispute is one, the fact that it embraces several distinct parcels 
of land does not necessitate an independent proceeding in respect of each. 
His findings should naturally be directed to possession of particulsr plots, 
but the fact that he did not take separate proceedings in respect to each 
plot would not invalidate his entire proceedings—Krishna Kamuni vy Abdul 
Jabbar, 30 Cal. 155 (FB) at pp 185, 200; Sayani Kanta v. Shamsher, 
24 CrL J. 235 (Cal) Although it may be desirable under such circum- 
stances to deal with each dispute relating to each of several plots 
separately, it is impossible to extend to such proceedings the strict rule 
of procedure observed in civil actions—Mantk Mandat v. Gobinda, 6 
C.WN 206 To draw up one proceeding with respect to several plots 
of land claimed to be in the possession of different persons would not be 
bad, if it was shown that none of the parties had been precluded from 
giving any evidence and no party was prejudiced by the Magistrate’s 
action in not taking separate proceedings—Jshwar Chandra v. Ambica 
Charan, 5 C.W.N 544; Gajadhar v Thakur Singh, 26 Cr.L.J 424 (Pat.). 


(2) Different disputes as to different subjects-—Where the parties 
are found to be in possession of different and separate pieces of land, c.g, 
when the dispute is alleged to exist in 230 villages and each village stands 
on its own footing, the Magistrate does not exercise proper jurisdiction if 
he clubs together 230 subjects of dispute and treats them as one. The 
Magistrate should decide which party is in possession of this or that 
village, instead of arbitrarily finding that one party was in possession of 
all the villages—Tirumatraja vy Lodd Gobind Doss, 29 Mad. 561, Crown 
v. Jamal, 1 SLR. 25, 9 Cr.L.} 265. When there are independent 
disputes relating to distmet parcels of land, they ought to be dealt with 
ἢ: παλμὸ Pproceedings—Krishna Kamini ν Abdul, 30 Cal 155 (200) 

(3) Different claims -—In a dispute regarding possession of 708 bighas 
of land belonging to a Zemindan, the parties to the dispute were persons 
interested as tenants under the Zemindar: on the one side, and on the 
other side persons claiming under the same Zemuindar to be interested in 
various portions of the land as their maurasi sote in different quantities 
and under interests acquired at different times; and the Magistrate tried 
the case together and passed an order in favour of the former, directing 
that they as a body should remain in possession until evicted therefrom by 
order of a Civil Court, held that the Magistrate should have distinctly 
specifed which persons were entitled as against which, and to which. 
portion of the land in dispute The proceedings were set aside—Kutuhul 
ν. Uma Singh, 15 Cal 31. 
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there is no reason why he should not be able to stay further proceedings 
on similar information, without being obliged to record such evidence 
as the parties may produce with the same formality as he would have 
done if he had gone on with his mquiry instead of dropping it~Surya- 
narayan v Ankineed, 47 Mad 713 (715), 35 ML.T. 68, 25 Cr.L.J. 978 


When a Magistrate cancels an order under this sub-section, he has 
no jurisdiction to allow one of the parties to reap the-crops to the exclu- 
ston of the other—Kartmuddj v Namudd:, 3 C.L.J. 573. When the 
Magistrate has cancelled his prelimimary order and dropped the proceed- 
ings, he becomes functus officio and has no junsdiction to direct the 
delivery of the property or of its sale-proceeds (eg, where the property 
is sold, being perishable) to one of the contending parties. The proper 
course under these circumstances ts to retain the property or its sale- 
proceeds in court, until one of the parties obtains an order of a Civit 
Court—Narasayya ν Venkiah, 49 Mad 232, 49 ML.J. 784, 27 Cr.L J]. 
95; Chenga v Ramasamy, 16 Cr J. 104 (Mad); Dasrath v. Tarachand, 
21 NLR 191, 26 CrLJ 1378 


A Magistrate has jurisdiction to cancel the order of his predecessor— 
In re Krishnasami, 2 Weir 108. Where a proceeding under sec. 145 
has been drawn up by a Deputy Magistrate, the District Magistrate can 
cancel the proceeding after transferring the case to his own file, and on 
a consideration of the facts and after hearing the objections of the pares 
Tara Charan v Bengal Coa! Co, Ld, 13 ΟὟ Ν. 125. 

Effect of cancellation —An order striking off proceedings under this 
Section does not amount to an adjudication of the question of possession 
for the purpose of sub-section (6)—Manindra y Baroda, 30 Cal. 112. 


Fresh proceedings —When proceedings under this section are struck 
off on the ground that there ts no immediate apprehension of a breach 
of the peace, the Magistrate has no jurisdiction to revive the proceedings. 
He can only start fresh proceedings upon fresh materials which must be 
specific relating to the lands in dispute A general state of affairs im the 
localtty 18 insufficient~Khubs v Darban, 2 PLT 267, 22 CrL.Jj. 481. 
If it is intended to take fresh proceedings upon new materials, it is neces- 
sary for the Magistrate to record such matersals in his order renewing the 
proceedings —Manik v Azimuddi, 6 CW.N 923, 


But a Magistrate can, after withdrawing the proceedings under this 
section, start proceedings under sec 10 of the Bengal Alluvial Lands 
Act, 1920—Digendra vy Janaki, 33 CW ON. (15. (1117). 


425. Clause (6)—Final Order :— 


Contents -—W’hether sections 366 and 367 do or do not apply to pro- 
ceedings under sec. 145, the Magistrate in his Anal order must grve reasens 
for his decision sufficient to enable the High Court to determine whether 
he has complied with the terms of sub-section (4) and directed his mind 
to the consideration of the evidence adduced before him, and whether 
he has acted with jurisdiction in making his final order, A statement 
In the final order that the witnesses have been examined, pleaders have 
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been heard on both sides, and oral and documentary evidence of both 
parties has been considered, 1s of a stereotyped nature applicable to any 
and every case and does not enable the High Court to understand what 
in fact the evidence was or to say that the mind of the trying Magis- 
trate had been properly and sufficiently directed to its consideration. 
Such a final order 1s bad and the case must be retried—Bhuban Chandra 
v, Nibaran, 49 Cal 187 (189), 25 ΟὟ Ν 887, 22 Cr.L.J. 499; Pera 
Subba v. Sinna Subbaya, 31 M.LT 312, 45 MLJ. 56, 23 Cr.L.}. 670; 
Mothahar Ah ν. Eshaque, 39 CL J. 366, 25 Cr Lj. 1115; fshen Chandra 
vy. Hriday, 29 CWN 475, 26 Cr.LJ 915, 41 CLJ. 357. 


Signature —A Magistrate should sign his name in full to a Judicial 
order under this section and should also note his official posttion—Nojem 
v. Jamalak 12 C.WN πὶ 

Who can pass order —The jurisdiction to make a final order under 
this section 1s not personal to the Magistrate who imitiates the proceedings ; 
and a District Magistrate may of his own motion transfer a case under 
this chapter to another Magistrate of the first class subordinate to him, 
and the latter can pass the final order—Ram Kissore vy Dwarka, 10 
C.W.N 1095; Satish Chandra v Rajendra, 22 Cal 898 (901). 


But where a Magistrate who heard a case under this section handed 
over his charge to another Magistrate and was transferred to another 
district, and subsequently delivered the final order in the case, held that 
once he had handed over the charge and was transferred to another dis- 
trict he became functus officio and ceased to have any jurisdiction’in the 
case He therefore acted without jurisdiction in delivering the finat order 
~-Jagatbandhu v Jagabandhu, 38 C.L.J. 201, 25 CrL.J. 192 (following 
Emp vy, Anand Sarup, 3 All, 563). 


“Or should,..be treated as being’ :—‘We think that this 
sub-section should apply not only to the case of a party in actual possession 
but also to one who is to be treated as being in possession under the 
Proviso to sub-section (4), and we have amended sub-section (6) in this 
sense’’—Report of the Select Commuttce of 1916. 


426, “May restore to possession’? etc. :—'Power has 
been given to restore to possession a party forcibly and wrongfully dis- 
Possessed"'—Stafement of Objects and Reasons (1914). ‘‘We think that 
this is a logical carrying out of the provision contained in the first proviso 
to sub-section (4)""—Report of the Select Committee of 1916 


Prior to this amendment, it was held in several cases that the only 
order which a Magistrate was competent to pass under this section was 
one declaring one of the parties to be entitled to possession, but he had 
πὸ jumsdiction to deliver possession or to oust one person and place another 
in possession of the property—Tulsi Ram v, Abrar Ahmad, 37 All 654, 
13 ALJ. 932, 16 Cr.L.J 714; Emp v. Rameshar, 27 All. 300; Sheorani 
v. Baij Nath, 14 ALJ. 146, 17 Cr LJ 145; Moore v. Monoranjan, 12 
CWN 696 (699); Ranendra Narain v. Kishori, 14 C.WN. 78, 11 
Cri J 26, Ram Ratton ν. Nettra Kally, 4 Cal. 339. These cases are no 
longer of any authority. 


Cr 23 
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there is no reason why he should not be able to stay further proceedings 
on similar information, without being obliged to record such evidence 
as the parties may produce with the same formality as he would have 
done sf he had gone on with his inquiry tmstead of dropping it—Surj2- 
narayan y. Ankineed, 47 Mad 713 (715), 35 ML.T, 68, 25 Cr,L.J. 978 


When a Magistrate cancels an order under this sub-section, he has 
no jurisdiction to allow one of the parties to reap the-crops to the exclu- 
sion of the other-—Karimudd: y Naimuddt, 3 C.L.J. 573. When the 
Magistrate has cancelled his prelimimary order and dropped the proceed- 
ings, he becomes functus officio and has no jumsdiction to direct the 
delivery of the property or of its sale-proceeds (e.g, where the property 
fs sold, being perishable) to one of the contending parties The proper 
course under these circumstances 1s to retain the property or its sale- 
proceeds in court, until one of the parties οδίηιπβ an order of ἃ Civil 
Court—Narasayya v Venkiah, 49 Mad 232, 49 M.L J. 784, 27 CrL J. 
95; Chenga v Ramasamy, 16 Cr LJ. 104 (Mad.); Dasrath ν. Tarachand, 
2b NLR 191, 26 CrhLJ 1378. 

A Magistrate has jurisdiction to cancel the order of his predecessor— 
In re Knshnasam, 2 Weir 108 Where a proceeding under sec, 145 
has been drawn up by a Deputy Magistrate, the District Magistrate cart 
cancel the proceeding alter transferring the case to his own Ale, and on 
a consideration of the facts and after hearmg the objections of the parties 
Tara Charan v Bengal Coat Co, Ld, 13 CWN, 125. 

Effect of cancellation :—An order striking off proceedings under this 
section does not amount to an adjudication of the question of possession 
for the purpose of sub-section (6)-~Manindra ν. Baroda, 30 Cal. 112. 


Fresh proceedings —-When proceedings under this section are struck 
off on the ground that there is no immediate apprehension of a breach 
of the peace, the Magistrate has no jurisdiction to revive the proceedings. 
He can only start fresh proceedings upon fresh materials which must be 
specific relating to the lands in dispute A general state of affairs in the 
locality 1s insufficent—Khub: v Darbart, 2 P.L.T, 267, 22 Cr.L 1. 48h. 
If it is mtended to take fresh proceedings upon new materials, it 1s neces~ 
sary for the Magistrate to record such materials in his order renewing the 
proceedings—Mansk v Azimudd:, 6 C.WN 923 


But a Magistrate can, after withdrawing the proceedings under this 
section, start proceedings under see 10 of the Bengal Alluvial Lands 
Act, 1920-—-Digendra v Janaki, 33 CWN 1115 (1117). 


425. Clause (6)—Final Order :— 


Contents .—Whether sections 366 and 367 do or do not apply to Pro- 
ceedings under sec. 145, the Magistrate in his final order must give ressens 
for his decision sufficient to enable the High Coust to determine whether 
he has comphed with the terms of sub-section (4) and directed his mind 
to the consideration of the evidence adduced before him, and whether 
he has acted with jurisdiction in making his final order, A statement 
in the final order that the witnesses have been examined, pleaders have 
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contending its vahdity the burden of proving his title. The onus is not 
upon the person in possession to show that the judgment in his favour is 
might; it 1s for his opponent to show that it is wrong, and where and why 
it Is wrong—Ibid. The onus Is on the plaintiff to show that the person 
in possession under the order of the Magistrate has no right to possession 
—Manindra v. Saradindn, 23 C.W.N, 593. 


Appointment of Recewer by Civil Court :—The fact that there Is an 
order under this section does not bar the jurisdiction of the Civil Court 
to appoint a Receiver under O. XL, C. P. Code, 1908. The C. P. Code 
and the powers of the Civil Court under that Code are in no way fettered 
by an order that may be passed by a Magistrate under this section. The 
Magistrate's order is only intended to control any period up to the time 
when the Civil Court takes seizin of the matter—Barkatunnissa v, Abdul 
Aziz, 22 All. 214, 

Mamilatdar’s order as to possession .—An order under this section does 
Not take away the jurisdiction of the Mamlatdar or any other Civil Court 
to decide who was in actual possession before the date of the order.— 
Nagappa v. Syed Badruddin, 26 Bom. 353 


Suit under sec 9 Specific Reef Act —An unsuccessful party in a 
proceeding under this section cannot be said to have been despossessed, 
and therefore he has no cause of acticn to bring a suit under sec. 9 of the 
Specific Relief Act.—Moore v. Manoranjan, 12 C WN 696. But where 
the plaintiff was forcibly dispossessed by the defendant before the institu- 
tion of proceedings under this section, and the trespasser’s possession was 
maintained by the Magistrate, the plaintiff is entutled to sue under sec. 9 
of the Specific Relief Act—Jwala v. Ganga Prasad, 30 All. 831. 


Evidentiary value:—Orders of Magistrates under this section are 
admissrble in evidence to show the fact that such orders were made. They 
are also evidence of the following facts all or which appear from the orders 
themselves, viz., who the parties in dispute were, what the land in dis- 
pute was, and who was declared entitled to retain possession For this pur- 
pose and to this extent such orders are admissible in evidence for and 
against every one, when the fact of possession at the date of order hag to 
be ascertained. If the order refers to a map, that map is admissible in 
evidence to render the order intelligible—-D:nomoni ν. Brojo Mohini, 29 
Cal, 187 (P.C.), 6 C.W.N. 386, 


429, Orders which cannot be made under this section : 
—The final order should declare which party is in possession and 
should state that he will continue in possession until evicted therefrom in 
due course of law, and should forbid all disturbance of such possession 
An order in these terms ‘I warn the opposite party not to mterfere with 
the possession of the first party in any way’’ is not one τῇ sufficient com- 
pliance with the law—Khubi v. Darbari, 2 P.L.T. 267, 22 CrL J 481. 
Where possession is found to be i one party, the Magistrate has no 
jurisdiction to grant to the other party permission fo cultivate the lands 
in dispute pending any suit that might be subsequently brought—Shib 
Churn v. Ishen, 18 W.R. 27 A Magistrate has no jurisdiction to order 2 - 
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division of crops on the land between the parties—Ram Narain v. 
Kaulash, 8 C.L.J, 242. Nor can he order that a person shall be main- 
tained in possession until he has reaped the crops and then he shalt 
give way to another—Jn re Bunwari Lal, 1 C.L.R. 136. I 


Where a Magistrate found that the disputed jand was in the possession 
of the second party, and declared that party to be im possession of the 
land, but directed that two pathways on the land should be made over 
to the frst party, Aeld that there was nothing in this section which gave 
the Magistrate power to pass an order of this kimd—Asit Mohan v, Sarat 
Chandra, 17 C.W N. 793, 14 CrL J. 391 But the Bombay High Court 
dissents from this ruling and holds that in proceedings under this section, 
it is competent to the Magistrate not only to awafd possession of the land 
m dispute but also to grant a right of way 10 one of the parties. If the 
Magistrate has power to put the petitioners in possession of 8 certain pot- 
tion of a land, he 15 also empowered {under sec 147, if not under sec 145) 
to give them a lesser right, viz the right to pass over a strip in that 
land—IJn re Amarsang, 48 Bom 512 (515), 26 Bom.LR 436. 


In a. dispute 85 to the right to tap a tree, the Magistrate cannot direct 
that a passage should be left, for the purpose of such tapping, in a wall 
which was being built by the second party—jrblal v. Emp, 3 P.L.J. 316, 
19 CrLJ 656 


A Magistrate ts not competent to pass an order directing the method 
by which the possession ss to be exercised or the agency by which the 
Person in possession 1s to collect the profits~Akaloo v. Mohesh Lal, 36 
Cal 986, 11 Cr.L J. 28 


430. Suplementary order without notice :—Proceed- 
ings under this section were drawn up in respect of certain premises con- 
sisting of a dalan, a hotel and a privy, and the Magistrate made his final 
order with regard to the first two Subsequently, the omission in respect 
of the privy being brought to his notice by one of the parties, the Mzgis- 
trate declared that party's possession of it without notice to the other 
party It was held that the order mn respect of the privy should not have 
been made without hearing the other party—Natabar v. Bireshwar, 27 
C.W.N, 552, 19 CrL.J. 732 


431. Order in respect of Iand not covered by, pro- 
ceedings i—In 4 proceeding under this section, the Magistrate is 
bound to ascertain and define the land in dispute, and he has no jurisdic- 
tion to pass an order im respect of Isnds which were not covered by the 
initiatory proceeding—Amriteswars v. Darpa Narain, 7 CW.N. 558; 
Sukhari v. Ram Khelawan, 4 P.LT. 372, 24 CrL.J. 309; Uttam Singh 
v, fodhan Rat, 3 Pat 288 (295), 27 CrL 1. 220. 

A Magistrate would also be exceeding his jurisdiction if his final 
order covers plots of land not included in the preliminary order passed 
under sub-section (1}—Chaman Singh v. Gook, ΤΟΝ xiii 

432. Alteration of proceedings :—Ii a Magistrate, sfter 
having initiated proceedings under sec. 145, afterwards finds that the dis- 
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pute is as regards a right of way over a land, rather than regarding the 
possession of the land, he can alter the proceedings under sec. 145 into 
proceedings under sec. 147 and pass an order under the latter section— 
dn re Amarsang, 48 Bom. 512 (515), 26 Bom.L.R. 436; Anath Bandhu v. 
Wahid Al, 26 Cr.L.J. 558 (Cal ). 


433. Persons bound by the order :—The parties whom the 
Magistrate has to deat with are not merely the actual parties to, but 
all persons who may be concerned in, the dispute, the object being 
to prevent a breach of the peace. Therefore it is not only the actual 
parties but 41} partie, who may have notice of the proceedings that are 
bound by the order—In re Nathubhat, 11 BomLR 271 This is 
borne out by sub-section (3) which lays down that the preliminary order 
must be published at some conspicuous place at or near the subject of 
dispute. An order under this section 1s binding not only on the actual 
parties but also on persons who, though not made parties, were aware of 
the proceedings and acted in collusion with the second party—Satya 
Charan v. K, E., 33 C W.N 1002 (1004) Once a declaration his been 
made as regards the possession of a land, it 1s binding on all persons 
interested therein. Consequently, it is for the person who disputes ‘that 
possession, whether he was a party to the proceedings or not, to institute 
a suit in a Civil Court—Jainath v Ramilakhan, 10 PLT 689, 30 CrL.Jj. 
840 (841), ‘The Oudh Chief Court, however, has been of opinion that 
orders under this section are not binding on persons who were not 
made parties to the proceedings. See Mugimunnissa v Ahmedunnissa, 
2 OW.N 704, 26 Cr.L.J. 1581; Mahesh v. KE, 11 OLJ. 743, 26 
Cr.L.J. 398. 


An order under this section binds not only the actual parties but their 
representatives also. It is binding on a purchaser from the person against 
whom it was made and with knowledge of such order—Goluck v Kali 
Charan, 13 Cal 175 It is binding upon al) persons who may claim the 
property through the parties to the proceedings under 8 title derived 
subsequent to the order—Jogendra v Brojendra, 23 Cal 731 


But a person who was merely examined as a witness im the proceed- 
ing is not a party bound by an order under this secton—Q Εν 
Kuppayyar, 18 Mad 51. 


434, Duration of the order -—An order of the Magistrate 
is meant to be a temporary order and is to be in operation until one or 
other of the parties apples for and obtains a determination of his rights 
in a Civil Court—Amriteswart ν Darpa Narain, 7 CWN 558, Kunja 
Behart v. Khetra Pal, 29 Cal 208 It 1s intended to control only the 
period up to the time when the Civil Court takes seisin of the matter 
and passes such order as may be necessary for the protection of the 
property—Barkatunnssa v Abdul Azz, 22 All 214 This section does 
not empower a Magistrate to make an order permanently settling the 
difference of the parties—Mad. High Court Pro., 23-6-1883 > 


ra 
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435. Subsection (7)—Continuation of proceedings : 
~—Before the amendment of 1923, this sub-section stood as follows :— 

“Proceedings under this section shall not abste by reason only of 
the death of any of the parties thereto.”” 


The sub-section has now been expanded. “‘The Magistrate has been 
authorised, on the death of a party, to make his Jegal representative ἃ 
party to the proceedings, and if necessary, to decide who such legal re- 
presentative is''—Statement of Objects and Reasons (1914). 


This clause supersedes the decision in Bechu v. Debkumari, 21 Cal. 
404, where it was held that 4 son could not be made a party in place of 
his deceased father. 


The words ‘‘may cause” show that the Magistrate is not bound to 
continue the proceedings on the death of a party. The provision in clause 
(7) is intended to keep alive the jurisdiction of the Court where the 
danger to the peace still exists inspite of the death of any party to the 
proceedings. If however, the dispute no longer exists and the danger has 
disappeared, the Magistrate has jurisdiction to discontinue the proceedings 
—Kamalammat ν Vavu Rowther, 4 LW 57, 17 Cr.L.J 138. 


Death of Petstioner before High Coart:—The death of the petitioner 
{who applied for revision of an order of a District Magistrate) during the 
pendency of the application for revision in the High Court, causes the 
application to abate. This sub-section only applies to proceedings before 
a Magistrate—Krishen Deo v Hari Singh, 1919 P.R 23, 20 Cr.L.J 130; 
Subbaraju v Ramachandra, 4 LW. 440, 17 Cr.L.J 389. 


Sub-section (8) ‘—‘‘The Magistrate has been empowered to pass 
necessary orders for the custody of sale of the property in dispute which 13 
subject to speedy and natural decay’’—Statement of Objects and Reasons 
(1914). Thus, if the subject matter of dispute 1s a crop growing on the 
Jand, the Magistrate can cause the crop to be sold by auction and the 
price placed in deposit, as was done in Mir Singh v. Makkhan, 45 All. 
A04 


436. Sub-section (9) -—‘We have added this sub-section on the 
Ines of section 244 (2)'"—~Report of the Joint Committee (1922). Even 
prior to this amendment, there has been a large number of decisions 
empowering the Magistrate to issue summons to witnesses, which are 
given below. 


Summons to witnesses —lf the partres cannot procure the attendance 
of witnesses, it is the Magistrate's duty to issue summons for their 
attendance—Ram Chandra ν. Monohur, 21 Cal 29; Surya Kanta v. Hem 
Chandra, 30 Cal 508. When an application for the issue of summonses 
to witnesses is made at a proper time, the Magistrate should not arbitrarilV 

“ refuse his assistance merely on the ground that the number of witnesses 
mentioned is large—Hurendra y. Bhowani, 11 Cal. 762, or on the ground 
that the application for the issue of summonses is vexatious—Garjuddi 
v. dinudd:, 18 C.W.N. $4, 15 Cr.LJ. 79, But it is not obligatory of 
a Magistrate to assist the parties in producing their witnesses, and they 
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cannot claim as a matter of right that processes should be issued by 
the Court to enable them to bring forward their evidence—Tarapada v. 
Nurul Haq, 32 Cal. 1093; Harendra v Girish Chandra, 38 Cat. 24, 11 
Cr.L.J. 530; Arjun v. Juggar Nath, 3 P.L.T. 433, 23 Cr.L.J. 275. A 
Magistrate is not bound to exhaust the processes of the Court in order to 
enforce the attendance of witnesses that do not appear or cannot be found 
—Haripada v. Sanyast, 17 C.W.N. 144, 14 Cr.LJ. 40 Cf the words 
“may if he thinks fit” in the sub-section 


437. Sub-section (10)—Power to proceed under Sec. 
107:—In Batajit ν. Bhoju, 35 Cal. 117, st has been held that the word 
‘shall’ in sub-section 1 (‘he shall make an order in writing’ etc.) is 
mandatory; and therefore where there ts a bona fide dispute likely to 
cause a breach of the peace, the Magistrate is bound to proceed under 

. this section, and he has no discretion to act under sec. 10] It was pro- 
posed by the Amending Bill of 1914 to substitute the word ‘may’ for 
‘shall’, so as to give the Magistrate a discretion to proceed either under 
Sec. 107 or under Sec 145. The Select Committee of 1916, instead of 
making the verbal alteration, added the present sub-section 


There may be cases in which it would be necessary to bind parties 
over under section 107, in order to prevent a breach of the peace even 
though proceedings under sec 145 had been taken An order under 
section 145 1s no bar to the passing of an order under sec, 107—In re 
Muthia, 36 Mad. 315, 14 Cr.L.J, 559, K E. v Bandi, 24 OC, 21, 22 
Cr.L.J. 384 


Miscellaneous :— 


, 438. Effect of prior decree on a proceeding under 
this section :—Where there is a decree of a Civil Court for posses- 
ston in respect of the disputed land, the duty of a Criminal Court pro- 
ceeding under this section is to find which party held such Civil Court 
decree and then to maintain that party in possession—Sims v. Johurry, 
5 C.W.N. 563; Aful Hazra y Uma Charan, 20 CWN 796, 17 Cr.L J. 
182; Md. Husain v Pachayappa, 42 MLJ 147, Ram Krishna y. Emp, 
3 ΡΤ, 335, 23 CrL J. 321; Kedar Nath v Jaleswar, 4 P.L.T 248; 
Gobind Chander v. Abdul, 6 Cal. 835, Kunja Behari vy Khetra Pal, 29 
Cal. 208. It 1s the duty of the Magistrate to maintain any order which 
has been passed by the Civs] Court, and therefore to take proceedings 
which must necessarily have the effect of modifying or cancelling such 
order or of interfering with the nghts of parties determined by a Civil 
Court, 1s to assume a jurisdiction that the law does not contemplate 
—Doulat vy Rameswari, 26 Cal. 625, In re Pandurahg, 24 Bom. 527; 
Baldeo v. Ra Ballam, 2 ALJ 274, Brahmanath v Sundarnath, 17 
A.L]. 434, 20 Cr.L.J. 410; Behan Gir vy Bhubaneswan, 1 PLT. 9, 
5 P.LJ.-104, 21 Cr.L J. 200, Abhoy Mandal v Basu Ra, 27 CW.N, 
267, 37 CLJ 256, Durganand v Hiranand, 25 CrL J. 88 (Pat ) 

Thus, where a Nazir acting under the authority of the Civil Court 
puts the auction-purchaser in possession of a haut, the Mazstrate is not * 
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competent to direct the judgment-debtor, who raises the plea that the 
property is debuttor, to be retained in possession until ousted by 3 Civil 
Coust, but should see that the possession ac given by the Naur is 
maintained, leaving it to the judgment-debtor to substantiate fis claim as 
shebait in a Civil Court—in re Chutraput Singh, 5 CL.R. 200 In a 
proceeding under this section, the Magistrate has no sight to compel ἃ 
party who has obtained a decree from a Civil Court in respect of the 
Property in dispute to go back to the Civil Court and get something 
else The Magistrate has nothing to do but to give effect to the decree 
of the Civil Court—Lachm: v Partab, 27 Cr.L.J. 43 (Qudh). The Magis- 
trate cannot tgnore the decree of the Civil Court on the ground that that 
Court had no jurisdiction over the property. He cannot go behind the 
decision of the Civil Court and ignore the decree, even though that 
Court had no jurisdiction over the land It is not for the Magistrate 
to question the vahdity of a decree that has not been set aside by 2 com- 
petent Court—Abhoy Mondal ν Basu Rai, 27 CW.N. 267; Tufaar v 
Bibi Umatul, 5 PLT 535, AIR 1923 Pat 765. Where a decree- 
holder has obtained delivery of possession under O. 21, rule 35, C. P. 
Code, in execution of his decree, the judgment debtor is precluded from 
raising the question, and a Magistrate acts illegally im starting 2 case 
under sec 145 of the Crim. Pro Code and in not upholding the Cwil 
Court's decree and the delivery of possession given by that Court—, 
Behari v Rant Bhubaneswart, § PL.J. 104, 21 Cr LJ 200 Where the 
Civil Court decree has defined the boundaries of 2 jalkar right, the Magis- 
trate in instituting proceedings under this section ought to follow that decree 
and not to attempt an explanation of it—Fani Bhusan ν, Jamiruddin, 6 
CWN 161 Where one of the parties to a dispute regarding the land 
has been actually put in possession of the same by a Civil Court, as 4 
result of sale under its decree, it is the duty of a Criminal Court to 
uphold the status of that party as estabhshed by the Civil Court—Krishna 
Alhadini ν Radha Syam, 7 C W.N. 118 


Where a dispute between the parties had been termunated by 47 
order under the provisions of secs 40 and 41 of the Bengal Survey Act, 
and there had also been an entry in the Record of Rights in accordance 
with that order, the Magistrate should, in determining the question ot 
possession between the parties in 4 proceeding under this section, presume 
that the possession of the land was with the person who had title as deter 
mined by the decision under the Survey Act, and which title wa5 
further to be presumed from the entry im the Record of Rights-—Prafulla 
v. Hodding, 21 ὟΝ. 1059, 26 CLJ 39, 18 CrLJ 988; Srinath 
ν. Pravat Chandra, 18 Cr.LJ 30! (Cal) A summary decision under 
the Bengal Land Registration Act is entitled to the same respect as ἃ 
Civil Court decree on the question of possession, in a proceeding under 
this section—Kulbans v. Ramsidh, 1 P.LT. 501, 21 Cr.L,} 735; Baba 
Lal vy. Manager, Bettia Estate, 1 P.LT 588, 21 Cr.LJ 185. But 
if in the land registration proceedings there was no adjudication of posses: 
sion by the Revenue Courts, and they refused to register the name ot 
a particular party, the Magistrate in a proceeding under this section is 
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bound to determine as to which.of the parties is in actual and physical 
possession of the property in dispute~Babu Lal v. Manager. Beitia Estate, 
1 PLT. 588 ἢ 


The Magistrate, in piving effect to a decree of the Civil Court ~ 


is not entitled to go behind it or to put his own interpretation or con- 
struction upon uwt—In re Raja Leclanand, 1 CLR. 273; Abhoy Mondal 
y. Basu Rai, 27 CW.N, 267. Thus, where in execution of a Civil 
Court decree in a sint in which only one of the members of a Mitakshara 
family was a party, the whole of the family property was delivered over 
to the purchaser, it was not competent to a Magistrate acting under this 
section to declare that the purchaser should be put into possession of a 
fractional share and that the shares of those persons who were not made 
parties to the suit ought not to have been included in the decree—Madholal 
v. Jagat, 6'C.W.N 841. 

But every previous decree of a Civil Court or order of a Criminal 
Court is not necessarily conclusive; the evidentiary value to be attached 
to such a decree or order must depend upon the circumstances of each 
particular case—Kuloda Kinkar v. Danesh, 33 Cal 33 No hard and fast 
Tule can be laid down to the effect that a Magistrate im a proceeding under 
this section must give effect to a prior decision or order of a Civil or 
Criminal Court. The Magistrate 1s not bound to maintain the decision 
blindly If he finds that alter the passing of the decree the possession 
of the party to whom possession was delivered by the Civil Court has 
been disturbed or that the property has changed hands, he has jurisdiction 
ta pass orders irrespective of the Civil Court decree~—Parmeswar v, 
Katlaspati, 1 P.L.J, 336, 17 Cr.L.J. 369; Bhulan v Kuman, 5 P.L.T. 69, 
25 Cr.L J. 951; Kedar Nath v, Jaleswar, 4 PLT 248, 24 Cr.L J, 467; 
Ram Baran vy. Sagina, 4 P L.T. 333, 24 Cr.L J 939 80 also, it is open 
ta a Magistrate to go behind the order passed in favour of a party under 
the Survey and Settlement Act and the Bengal Tenancy Act It ts also 
open to the Magistrate to hold that on the evidence the presumption arising. 
from an entry in the Record of Rights has been rebutted--Syed Sadek Raza 
v. Sachtndra, 37 C.L.J 128, 24 CrL J 569 


439, In order that the decree of the Civil Court may be binding on 
the Magistrate, three things are necessary, namely — , 


(0) Furst, the decree must be recent -—It is the duty of the Magistrate 
to maintain the rights of the parties, when such fights have been declared 
by 3 competent Court within a time not remote from that of tus taking 
proceedings under this section—Doulat v Rameshwar, 26 Cal 625, Pratap 
y Sundarbans, 24 CrLJ 279, 3 PLT 628, Parameshwar v Kailash- 
poh, 1 PLY 336; Kedarnath v Jaleswar, 4 PLT 248, Rambaran v 
Sagina, 4 P.LT 333 Thus, it ts the duty of the Magistrate to have 
found possession in accordance with the decree of the Civil Court, when 
a party had been put into possession by that Court eight days prior to the 
institution of proceedings under this section—Gulray v Sheikh Bhatoo, 
32 Cal. 796, or within three months or so—Kumj2a Behart v Khetra Lal, - 
29 Cal 208.6 CW N 38, Durganand v Hiranand, 25 CrLJ 88 (Pat). 


7 
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But if the decree of the Civil Court is not recent but several years 
old, tt would be unsafe to act on that documentary evidence alone—Q. ν- 
Boohee Khan, 5 W.R. 79 A decree which 1s 23 years old is not con- 
clusive as to the question of possession, because 11 15 not absolutely impos- 
sible that the party who obtamed the decree 23 years ago should have 
peen subsequently dispossessed—Lowsen v. Kalkt Charan, 8 C.W.N. 719. 
80 also, with the case of a decree 17 years old—~Kuloda Κιπλαγ ν. Danesh, 
33 Cal. 33 Even a decfee four years old is not sufficiently conclusive, 
and the Magistrate in disregarding that decree would not be acting without 
yurisdiction—Matang: Charan y. Lakhan, 11 C.WsN. cox. 


(2) Secondly, the decree must have been passed between the same 
parties. A decree passed ex parte under which only symbolics! possession 
was delivered or one which was not sinter partes is not binding on ἃ 
criminal court in proceedings under this section—Promoda ν. Khetra, 25 
Cr.L.J. 1104 (Cal), Atul v Srinath, 23 C.W.N. $82, 20 στ} 840 


(3) Thirdly, the decree or order of the Court must give possession "πο 
Possession must have been given to one of the parties either by the decree 
itself, or by 2n erder of the Court in execution of the decree (e.g (0 a0 
auction-purchaser) 


Where the Civil Court deals only with the question of proprietorship 
of land, the decree of such Court will not bar a Magistrate from deciding 
the question of possession under ths sectton—Baldeo ν. Raj Ballam. 2 
ALJ 274, 2 CrLJ 236 Under sec. 145, the Magistrate has to make 
an inquiry as to possession which may be quite contrary to ttle supported 
by a decree of a Civil Court—In re Anya Shidya, 29 Bom.L.R. 715, 28 
CrL.J 578 (579) So also, where the smut in which the decree wai 
passed was merely one for damages, in which the determination ob 
title was incidentally necessary, but the suit was neither for possession 
nor lor declaration of title, the decree in such suir was not conclusive 85 
to possession and the Magistrate was competent to take proceedings under 
this section, see Subbarama vy Marja, 1914 M.W.N. 798, I LW. 493, 
15 Cr.L J. 559, Shriram v Samirmal, 24 NLR. 148, 29 CrLJ 502 
(903). So also, where the question of possession was ratsed by the 
parties, but was neither fought out between them nor decided by the 
Court, the decree would not bar a proceeding under this section 
Annaswomy v. Muthu Kumara, 15 Cr LJ 663 {Mad.) 


There must be actual delivery of possession under the decree or ordet 
of the Civil Court. Where merely the sale was confirmed and the sate 
certificate isstred, but there was no delivery of possession, actual or sym- 
bolical, to the petitioners, their nights were not protected from proceedings 
under this section—-Ragava v Krishnasem:, 31 Mad 416 Symbolical 
possession given to the purchaser would raise the presumption that the 
purchaser had possession, although it may be that slight evidence would 
suffice to rebut that presumption—Raja Babu v Muddua Mohan, 14. Ctl. 
169. So, where it was found that inspite of symbolical possession bess 
piven to one party the other party continued in possession, the Magis- 
(rate had to determine who was in actual possession and ft was no part 
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of his duty to protect the symbolicat possession given by the Civil Court 
~—Ambar Ali v, Piran Alt, 55 Cal. 826, 32 C.W.N. 275, 29 Cr.L.J. 503. 
See note 418 ante. 


Where an order (of a Criminal Court) under section 522 of this Cede 
was passed, directing restoration of immaveable property, but possession 
as a fact was never delivered to the petitioners, such infructuous order 
would not bar the jurisdiction of the Magistrate in taking proceedings 
under this section in respect of the same property—Probhat v. Prosanna, 
18 C.W.N. 1088, 15 Cr.L.J. 700. 


Effect of previous decree on third party —Where in a proceeding 
under this section, st appeared that the first party had previously brought 
a suit for rent against some persons (tenants) not parties ta the proceeding 
and purchased the disputed properties at a sale held in execution of an 
ex parte decree obtained therein, and had been put in possession without 
the knowledge of the second party, and the Magistrate found that the rent 
suit brought by the landlord against the tenants in possession was not 
a bona fide one and declared the second party to be in possession of the 
disputed land, it was held that under the circumstances of the case the 
order of the Magistrate was not erroneous and was not lable to be set 
aside. A previous decree of the Civil Court relating to the proceedings 
in dispute may throw light upon the evidence on the matter, but the 
evidentiary value to be attached to such a piece of evidence must depend 
upon the particular circumstances of the imdividual case Decrees of 
Courts so far as third parties are concerned may have different value in 
different cases, Where for instance, there has been ἃ real contest between 
the parties to a suit, and upon an adjudication regarding ttle or possession 
a party has been awarded a decree and has been put in possession in 
execution of such a decree, it would be conclusive upon any person even 
though he was not a party to the decree. But cases of money decrees 
followed by sale of property would stand on a different footing In these 
cases, the sale in execution only passes the right, title and interest of 
the judgment-debtor ; consequently there 1s no adjudication regarding ttle 
ta property, and therefore it 1s not conclusive upon a third person as 
regatds possession or title—Atul v Srinath, 23 C WN. 982 (985), 30 
C.LJ. 123, 20 CrLy 810 


In estimating the value of delivery of possession agamnst third parties, 
it ig also material to see what 1s the true nature of the possession said 
to have been delivered—Atul v Srinath, 23 C WN 982 (9851 


440. Effect of previous decision of criminal courts as to 
possession r-In proceedings under sec 145, the Magistrates have 
always upheld the possession given by Civil Courts But possession giver 
by Criminal Courts cannot be treated in the same manner ἂς possess‘on 
given by the Civil Courts is treated in cases under this section—Kedar v. 
Laht, 2 CLJ. 147 A Magistrate does not act without jurisdiction merely 
because he does not accept the decision in a previous case of rioting as to 
possession—Bhulan v. Kumar, 5 PLT 69, 25 CrLJ 951 A judament 
of a Criminal Court in which a person was acquitted, and it which it was 


--, 
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incidentally found that he was in possession can only be evidence of the 
fact that there was such a case and that ir ended in such acquittal, but 
the finding on the question of possession which is a ground of such 
acquittal can hardly be any evidence in subsequent proceedings between 
the parties with regard to the property in dispute—Shashimukhi v. Sarat 
Chandra, 31 C.W.N 310, 28 CrL.j 329 (331). 


But when proceedings had once been taken under sec. 145, ἴῃ which 
the Magistrate had decided the second party to be in possession of the 
property until the decision of a Civil Court was obtained, but the parties 
instead of going to the Civil Court continued to dispute among them- 
selves, whereupon fresh proceedings were taken under sec. 145, held 
that the Magistrate τὴ deciding the second case was concluded by the 
Previous decision of the Criminal Court as to possession, and was not 
entitled to take anv action contrary to that decision, unless he found that 
there had been a change of possession since the decision of the first case— 
Jagat Singh v Sunder Singh, 27 PLR 630, 27 Cr.LJ 815 


441, Suit for damages for improper proceedings *— 
Where proceedings are initiated under this section by a party who is even- 
tually unsuccessful, if 1s open to the successful party to sue for damages 
The damages in such a case are remote and are sufficiently compensuted 
by any order for costs that might be made in the proceedings—Rem Das 
ν Μά. Fagir, 20 ALJ 205, AIR. 1922 All. 143 


442, Effect of order under this section on ἃ subse- 
quent civil suit :—An order under this section doeg not decide any 
question of title Therefore where a case under section 145 was com- 
promised by the parttes, and the Magistrate passed an order in terms ot 
that compromise, tt was held that the order simply settled the question of 
possession but did not determine the question of title, and the parties were 
not therefore precluded by the order from having recourse to the Civil 
Court for the determination of that question—Gop: Das v. Madho Lai, 
45 All. 162, 20 ALJ 932 


Effect of order on a subsequent criminal case .~Although the Mag's+ 
trate may declare a certain party to be mn possession of ἃ certain field, 
the other party on being subsequently charged under sec, 379 I. P. Code 
for carrying away the crops of the field may show by adducing evidente 
that he was in actual possession of the field inspite of the order under 
sec. 145 declaring the first party in possession—Rahhal ν. Makhamt, 3t 
CW.N, 964, 28 Cr.b.J 827. 


Limitation for subsequent civil suit :—Sce Art 47 οἱ 
the Indian Limitation Act. 


443. Striking off proceedings :—Where proceedings under 
this section have once been started, the Magistrate has no jurisdiction 10 
strike them off. He must pass 2n order under sub-section (5) oF t8) 
of sec. 145 or under sec. 146—Trilochan ν. Joggeswar, 20 CrLJ 464 
(Pat); Sastee νυ. Nathuni, 6 P.L.T. 258, 26 Cr.L,J. 105. 
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444. Fresh proceedings :—When an order under clause (6) 
has been passed, the proceedings terminate and a Magistrate cannot Instl- 
tute fresh proceedings so long as such order is in force—Sadhu v. 
Mahammad Alt, 15 ΟΝ, 568, 12 Cr.L J, 32. When a final order has 
been passed and one of the parties has been declared to be In possession, 
the order of the Magistrate is binding on all the parties, and the unsuccess- 
ful party cannot be allowed to disturb the possession of the other party 
without having recourse to a civil suit, It is not proper for a Magistrate 
to initiate fresh proceedings at his instance—dAran Sardar v. Hara Sundar, 
27 C.W.N 171, 24 Cr.L J. 97. But where the parties compromised and 
filed a petition of compromise and according to the terms thereof the 
Magistrate ordered the land to be In the possession of both sides as stated 
in the petition of compromise, such an order was one falling under 
clause (5) showing that no dispute existed, and not an order under clause 
(6), and the Magistrate could therefore institute fresh proceedings~—Sadhu 
ν. Mahammad Ali, 15 C.W.N. 568, $2 Cr.L J. 32. 


When a party has been declared to be in possession as a result of pro- 
ceedings under section 145, fresh proceedings under the same section 
cannot be started against him unless it is shown that the previous 
order has been duly vacated or possession has been amicably surrendered. 
But subsequent proceeding can be started and Iresh order made In respect 
of properties other than the one comprised in the Hrst order—Bajit Lat 
v. Harakh Singh, 1 PL.T. 557, 21 Cr.L J. 753 


During pendency of High’ Court rufe:—Dnuring the pendency of ἃ 
tule issued upon the District Magistrate to show cause why his order under 
see 145 should not be set aside, it is irregular and highly improper for ἃ 
Subordinate Magistrate to institute fresh Proceedings, as the proceedings in 
the Lower Court with reference to the matter in dispute must be con- 
sidered to have been stayed. When a rule 1s issued by the High Court on 
the District Magistrate staying further proceedings, sll Subordinate Magis- 
trates are bound by it, and would not be justified in mstituting fresh 


proceedings during the pendency of the sule—Pran Ballabh v Rash 
Behan, 4 C.LJ, 418, 4 Cr.LyJ 397. 


Fresh Matenals :—When an order striking off proceedings under this 
section is passed, its effect is to destroy the proceedings, and anything 
done thereafter under this section must start afresh upon fresh mutercals, 
and not stand upon the basis of the earler proceedings—Tarint v Amulya, 
20 Cal. 867, Mantk v Azimuddt, 6 C WN 923, Khubs v Darbart, 2 
P.L T. 267, 22 CrLJ 481; Ghulam Md v Crowa, 3 Lah 401 


Power of High Court-—The High Court cannot direct the revival of 
proceedings under sec 145, when they have been stayed by the Magis- 
trate—-Manindra y Barada Kanta 30 Cal 112 

445. Further Inquiry —Sec 437 (now 436) patti iste 
inquiry into a complamt, which means under sec 4 (a) a pat ae 
‘offence’; and since sec. 145 1s not directed to any offence at all, Sec 
does not authorise a District Magistrate or Sessions Judge to order a 
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further inquiry into a case under sec. 145—Chathu v. Niranjan, 20 Cal 
729. 


446, Review:—There is no authority for holding that a Magis- 
trate can feview a final ofder passed by himself under this section— 
Parbutty y Sajjad Ahmad, 35 Cal. 350; Ram Dulare ν. Ayodhya, 16 O.C. 
192, 14 CrL J. 605, Narayan v. Chandrabhaga, 26 Cr.L.J. 1289 (Neg) 
Lallan v. Ram Richcha, 48 All 258, 24 A.L.J. 227, 27 Cr.L J. 466 The 
Temedy of the person aggrieved is to go to the Civil Court~Lallan ¥ 
Ram Richcha (supra) 


447, Revision —Under sub-section (3) of section 435, before it 
was omitted by the Amendment Act of 1923, proceedings under this 
Chapter were nor liable to revision by any Court, whether by the High 
Court or by the Sessions Judge or by the District Magistrate; so that the 
High Court in the exercise of its revisional jumsdiction under section 439 
of this Code was not competent to revise an order passed under this 
Chapter—Laldhart v Sukdeo, 27 Cat 892; In re Pandurang, 25 Bom. 179; 
Kamat Kutty ν Udayvarma, 36 Mad. 275; Palani v, Rathna, 26 MLJ 
208; Maharaj Tewarr v Har Charan, 26 All. 144; {π|πρα y Ram 
Parfap, 31 All 180, Syeda v Lat Singh, 36 All 233, Babban ν. Baldeo, 
4A.LJ 91, Nath Ram v. Emp., 15 ALJ. 270; Har Hart v. Natha Lal, 
18 AL} 1140, Ibadulla v. Rahatulla, 18 O.C. 69, 16 Cr.L.] Sat; 
Balmukund y Crown, 1 SLR 50; Farid v. Piru, 8 SL R.207 

In order to exercise its revisional power in respect of orders passed 
under this Chapter, the High Court had to invoke the aid of sec. 15 of 
the Charter Act—Murbaliabh v Luchmeswar, 26 Cal. 188; Laldhart Υ. 
Sukdeo, 27 Cal. 892; Sukhlat v Tarachand, 33 Cal. 68; Sri Mohan δ 
Narasingh, 27 Cal 259, Jagamakan v Ram Kumar, 28 Cal. 416; In τὸ 
Nathu Lal, 24 All. 315, or sec 107 of the Government of India Act— 
Nathu Ram vy Emp, 15 ALJ 270; Parameswart y. Kaslashpati, 1 PL} 
336; Thyleee v Srirangaraya, 43 M.L} 624; Moiram v. Brijan, 47 Cal 
438; Al Md v. Piggott, 48 Cal 522 But this power could be exercised 
only by the Chartered High Courts, and not by the non-chartered High 
Courts, eg, the Chief Courts and the Judicial Commissioner’s Courts 

And the only cases in which the High Court could exercise its powers 
of revision were those in which the proceedings, though purporting to be 
proceedings undtr this Chapter, were not really so; as for instance where 
there was an initial sant of jurisdiction by reason of there being no dispute 
likely to cause a breach of the peace, of by reason of the Magistrate rot 
being a Arst class Magistrate, or where the Magistrate exceeded his juris- 
diction by exercising powers not conferred by this section—in ΤῈ 
Pandurang, 24 Bom. 527; Nga Shit v. Nga Ya. U.B.R. (1917) 33, 19 
Cr.L.J. 389; Nga Hpay vy, Nga Aung, 19 Cr.L.J. 381; In re Pandurané. 
25 Bom 179; Mahadeo v. Basu, 25 All. 537; Thylaee v. Srirangaraya. 
43 ΜῈ. 624; Wajid Ali y. Abdul, 5 OC 1; Udai Bhan v. Ram Samujh, 
19 O.C. 136, 18 ΟΡ 100. And unless there was want of jurisdiction 
on the part of the Magistrate, the High Court could not exercise its power 
of revision even though the decision of the Magistrate was wrong 
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Chintamani v. Jagannath, 19 C.W.N, 123 (124); “κίας v. Raghuraj, 12 
OC. 400, 11 Cr.Ly. 69. 


Now, by the Amendment Act XVIII of 1923, sub-section (3) of section 
435 has been omitted, and the effect of thls amendment is to confer on the 
High Court the power of revision under this Code in respect of orders 
under this Chapter, These orders can now δὲ revised by the High Court 
not only on the question of jurisdiction but also on the question of illegality 
~—Chhahauri v Isher Singh, 6 PLT. 799, 27 CrLJ 142, ATR, 1926 
Pat. 196. 


But though the High Court 1s invested with powers of revision, still 
orders passed by a competent Magistrate are not to be lightly interfered 
with by the High Court except in exceptional cases, first because the 
object of such orders is to preserve peate, and secondly because the 
aggrieved party has his remedy by a civil suit—Krishnappier v Alamelu, 
5 LW. 165, 18 CrLJ 23, In re Lingaraja, 17 Cr LJ 143 (Mad.); 
Hardeo v. Ram Charitar, 17 Cr.LJ 286 (Pat) Proceedings under this 
chapter are of a special nature, and are such that the Magistrates may 
be allowed greater liberty in carrying out those provisions than they are 
allowed in trying ordinary crime, because upon the Magistrate and the 
police is thrown the burden of maintaining the public peace In this 
view, it 18 undesirable that such orders should be imterfered with im 
revision, unless they are made without jurisdicton and are obviously 
unreasonable or unjust~Sudalaimuthu v Enan, 16 CrL J, 767 (Mad). 
Where a Magistrate duly empowered to act under this Chapter takes 
proper proceedings and passes an order, the High Court has no power 
to revise the proceedings either under this Code or under section 15 of 
the Charter Act—Jhingai v. Ram Pratap, 31 All 150, or under section 
107 of the Government of India Act—Matukdhari v. Jatsari, 39 All. 612, 
15 A.LJ 576; Sundar Nath v Emp, 40 All 364; Sakhawat v. Emp., 
17 ALJ. 321, 41 All, 302. Thus, the High Court as a Court of Revision 
cannot interfere with the decision of a trial Court on the fact of posses- 
sion so long as there is evidence in support of the finding—Abdul Satar 
v. Udha Lal, 8 Lah L.J. 47, 27 PLR. 102, 27 CrL J. 471. Where the 
evidence had been fully discussed by the Trial Court, any attempt on the 
part of the High Court to review the evidence and interfere with the 
decision of the Magistrate would be to convert an application for revision 
Into an appeal—Abdul Satar v Udha Lal, (supra). 


The District Magistrate cannot himself set aside the decision of the 
lower Court passed under sec 145; he must refer the case to the High 
Court under sec, 438—Eserudd: v, Otaradd:, 26 CrLJ 1166, AIR. 
1925 Cal 1234; Hiralal v. Emp, 11 OLJ 59, 25 CrLJ 440, AIR. 
1924 Oudh 331, 


448. Grounds of interference :—The High Court has the 
power to interfere where in a proceeding under this section necessary 
parties were left out or wrong persons were made parties—Laldhart v. 
Sukdeo, 27 Cal 892, or where the Magistrate refused to receive the 
evidence tendered to him—Tirumalraja v. Lodd Gobind Doss, 29 Mad, 


368 THE CODE OF CRIMINAL PROCEDURE [Cx ΧΙ 


S61; Jhengar v. Baijnath, 11 A.L.J. 586; Kolha Koer ν. Muneswar, Θὲ 
Cal 840, Pattalt v Ganapati, 19 Cr.L.J 529 (Pat); or where the Magis- 
trate’s finding of fact as regards possession was perverse and contrary to 
a mass of unrebutted evidence—Emp v. Sarju Prosad, 27 0.C. 290, 25 
Cr.L J 1066, or where no ‘order in writing such as is required by sub- 
section (1) was recorded by the Magistrate-~Hakam v. Ralia Ram, 4 Lah. 
66, Kaku v. Harnaman, 1917 P WR. 28; Md. Hasham ν, Md. Jhamt, 20 
CrLJ 124, Bihar: ν Chayu, 1907 A W.N. 49, Budhan v. Ram Rakha, 
1915 PLR 169, 16 Cr LJ 628; or where the Magistrate adopted none of 
the procedure required under this section and passed an order without any 
reference thereto—Dewan Chand v Emp., 1899 P.R. 2; Dhani Ram ν. 
Bhola Nath, 1902 PR 23, Abdulla v, Gunda, 1907 P.R 7, Budhan v 
Ram Rakha, 1915 PLR 169, 16 CrLJ 628; Tara Chand v. Behar, 
1916 PR 22, 18 CrLJ 36, or where the Magistrate refused to issue 
process for the attendance of material witnesses~-Surya Kanta v. Hert 
Chunder, 30 Cal 508 Madhab Chandra ν Martin, 30 Cal 508 (Note), 
or where no opportunity was given by the Magistrate to the applicant 
to produce his evidence—2 CL J. 286n; or where the Magistrate dis~ 
carded the evidence altogether and based hts decision merely upon his 
local inquiry—Lal Behari vy Bejoy Sankar, 10 C ΟΝ, 181; or where the 
proceedings were initiated by the Magistrate on a vague Police report— 
Suryakanta ν Jagadindra, 11 C.W N. 198, or where the Magistrate declared 
possession with a party who had Iong been out of possession—Shankar 
v. Bhayayt, 20 CrL.J 445 (Nag); of whete the Magistrate passed af 
order in respect of a property which was not in dispute and declared the 
property to be in the possession of a person who was not ἃ party to the 
proceedings—Radhamohan v Natmudd:, 19 CrL J. 653 (Cal) 

449. What the High Court can do in revision :—The 
High Court, in the exercise of its power of revision, is competent t0 
consider the whole evidence—Reid v Richardson, 14 Cal 361; and to find 
out whether there was evidence on which the Magistrate could come [0 
the conclusion which he arrived at—Raja Babu vy Muddun Mohan, 14 
Cal 169; and can pass the proper order which the Lower Court ought 
to have made Thus, where it is difficult to come to a conclusion 835 
to the fact of possession, the wise and proper course 15 to pass an order 
of attachment under section 146, and if in such a case the Magistrate 
has passed an order under sec 145, the High Court in revision can alter 
the order under sec. 145 into one under sec 146—Reid v. Richardson. 
14 Cal 361, Katras Jheria Coal Co v Sibkristo, 22 Cal. 297; Satyendra 
v Krishnodhone, 20 C W.N. 1014, 18 CrL J 80. The High Court in 
revision can alter an order of the Magtstrate under sec. 145 into an order 
under sec. 147~In re Amarsang. 48 Bom. 512 (515). The High Court 
has inherent power to give directions as to the disposal of property winch 
was attached and has been dealt with by a subordinate Magistrate in the 
course of proceedings instituted without jurisdiction under this section—— 
Ali Muhammad v. Piggott, 48 Cal. 522 (F.B), 32 C.L.J 270, 22 CrL-J- 
213 

Costs in revision :—See note 478 under sec. 148. 
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146. (1) If the Magistrate decides that none of the 

parties was then in such possession, 

λαμ to attacts sub- or is unable to satisfy himself as to 

which of them was then in such 

possession of the subject of dispute, he may attach it until 

a competent Court has determined the rights of the parties 
thereto, or the person entitled to possession thereof ; 


Provided that the District Magistrate or the Magis- 
trate who has attached the subject of dispute may with- 
draw the attachment at any time if he is satisfied that 
there is no longer any likelihood of a breach of the peace 
in regard to the subject of dispute, 


(2) When the Magistrate attaches the subject of 
dispute, he may, if he thinks fit, and if no receiver of the 
property, the subject-matter in dispute, has been ap- 
pointed by any Civil Court, appoint a receiver thereof, 
who, subject to the control of the Magistrate, shall have 
all the powers of a receiver appointed under the Code of 
Civil Procedure : 


Provided that, in the event of a receiver of the pro- 
perty, the subject-matter in dispute, being subsequently 
appointed by any Civil Court, possession shall be made 
over to him by the receiver appointed by the Magistrate, 
who shall thereupon be discharged. 


Change :—The two provisos and the italicised words in sub-section 
(2) have been added by sec. 29 of the Criminal Procedure Code Amend- 
ment Act (XVHI of 1923), For reasons see below. 


450. Conditions precedent .~In order to give junsdiction for 
an order under sec. 146, it 1s necessary that there should be jurisdiction 
over the proceedings under sec. 145, which again pre-suppose a dispute 
likely to cause a breach of the peace If there was no dispute concerning 
any land, there would be no jurisdiction of a Magistrate to proceed under 
secs 145 and 146—Ballam v. Lal Babu, 19 CrL J. 105 (Pat) Sec 146 
is a continuation of sec 145, and therfore the initiation of proceedings 
under sec 145 is preliminary to an order under sec 146 Where the 
record showed that the Magistrate made an order under this section 
without following the procedure prescribed by sec 145 and without 
making an order in writing and that there was nothing to show that a 
dispute likely to cause a breach of the peace existed, the attachment was 
set aside by the High Court—Azizuddin v. Emp, 2 AL-J 149. 

The legality of an order under sec 146 depends upon its having been 
Preceded by legal proceedings under sec. 145, and where the whole pro-~ 

Cr. 24 * 
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ceedings under sec 145 are illegal (e.g. by reason of the Magrstrate’s 
failure to comply with the requirements of clause 4 of sec. 145), an order 
made in the case under sec 146 cannot stand on a better footing— 
Subbarama v. Mariya Pillai, 1 L.W 493, 15 Cr.L.J. 559 


451. Magistrate's duty to make inquiry and take 
evidence -—It is the duty of the Magistrate, before taking proceedings 
under this section, to take evidence and make inquiry (see clause 4 of 
sec, 145) in order to ascertain, if possible, who was in possession— 
Parsuram ν. Shivajatan, 3 P.L.T. 434, 23 Cr.L.J. 277; In re Ram 
Soondaree, 1 CL.R 86 An order passed under this section without 
examining any witnesses, although a number of them were present in 
Court, is invalid—Stba Nath v. Ramkishore, 35 C.L.J. 291, 23 Crb }. 
688. Unless and until a Magistrate has made the inquiry contemplated 
by sec 145, that is to say, unless he has received and considered the 
evidence produced by the parties, the Magistrate has no jurisdiction to 
proceed under sec 146~Inayatulla v. Amanat, 1 O.L.J. 242, 15 CrLJ 
470; Daulatak ν, Hedait, 32 Ὁ W.N. 843; Khedan v. Hussaini, 2 PLT. 
15, 22 Cr.L.J. 323, Ambika v. Wazedali, 23 C.W.N. 910. Where ἃ 
Magistrate in a proceeding under sec, 145 made an order under sec. 146 
om the ground that :t was doubtful which of the parties was in actual 
possession, without judicially considering the important documentary 
evidence of possesston placed before him, :t was held that the order 
must be set aside and the case re-heard by another Magistrate—Ambica 
v. Wazedali, 23 C WN. 910, 20 Cr.L J. 342. 

Where the Magistrate did not make the slightest attempt to satisty 
himself as to the factum of possession, and attached the land without 
taking any evidence and making any local inquiry—Sheo Balak v. Bhagwat 
40 Cal. 105, 16 C W.N 1052, or where the order of attachment W3S 
passed without examining the witnesses cited by the petitioner—Neela- 
megam v Muragappa, 2 Weir 110; or where the Magistrate discarded and 
rejected practically every piece of evidence that might have led to a 
cotrect finding as to possession—Prafulla v. Hodding, 21 C.W.N. 1059, 
26 C.L.J. 39; of where the Magistrate omitted to receive the evidence 
produced by a party and passed his order merely on a consideration © 
the written statements of the parties—Kolha v. Muneswar, 34 Cal. 840, 
his order was without jurisdiction So also, where in a proceeding under 
sec, 145, the parties appeared on the day of hearing but did not file any 
written statement nor produced any evidence, and the Magistrate without 
granting time to the parties for the production of evidence or for fling 
written statements, said that it was impossible to come to a conclusion 85 
to the fact of possession and passed an order under this section, the 
order was without jurisdiction and therefore invalid—Sk. Mansar All V- 
Matiulla, 12 C.W.N, 896. But where the parties failed to adduce evi- 
dence, even though sufficient time was allowed to them to do so, the 
Magistrate could proceed under this section—Ronendra v. Kishori Lal, 

14 C.W.N 80, If Cr.L J. 26 

But it is not incumbent on the Magistrate to make ἃ local snvestiga- 
tion as contemplated by sec. 148. A Magistrate who attaches the 
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property without such an investigation does not commit an error in 
procedure—Upendra v, Prasanna, 20 Cr.L J. 17 (Cal.). 


Effect of prior decree of Civil Court:—If the matter which is In 
sdispute under sec. 147 has already been adjudicated upon by a Civil Court, 
‘the Magistrate will have no jurisdiction to enquire into a claim which 
is entirely contrary to that Court's decree—In re Anya Shidya, 29 Bom, 
L.R. 715 Where the petitioner had been put into possession of certain 
lands in execution of a decree obtained by him in a Civil Court establish- 
ing his right to them, the Magistrate was not competent to attach the 
lands under section 146 It was his duty to have found possession in 
accordance with the decree—Gulra; v. Sk. Bhatoo, 32 Cal, 796. Even 
though the petitioner has not obtained possession of the property in 
-accordance with the Civil Court decree, still when the Civil Court has 
‘determined the rights of the parties and has also determined the possession 
so far as it was in its power to do so, it is.not competent for the Magis- 
trate to say that he is unable to determine the question of possession, and 
to attach the property under sec. 146, The order of attachment is un- 
justifiable—Parabhans v, Sheodarshan, 48 All. 397, 24 ALJ. 399, 27 
Cr.L J 559. See Note 438 under section 145 


452. Inability to decide the fact of possession :— 
‘The doubt upon which a Magistrate can act under this sectron must be 
the result of his inabshty to determine the question of possession upon 
the evidence offered by both parties, and not a doubt in his mind enter- 
tained without receiving evidence and without inquiry—Khedan v. 
Hussam, 2 P.L.T 15;Sheobalak vy Bhagwat, 40 Cal 105; Ambica 
v. Wazedah, 23 C.W.N. 910 The Magistrate would not be justified in 
Saying that it was not possible to ascertain who was in possession, and in 
attaching the property, merely because the parties did not appear He 
‘ought to have made some inquiry into the question of possession—Parasit- 
ram y. Shibjatan, 3 P.L.T. 434, 23 Cr LJ 277 In order to show the 
Magistrate's inability to decide the question of possession, he ought to 
discuss the evidence in the case, and give reasons for his mability—Khedan 
v. Hussaini, 2 P.LT. 15, 22 CrL.J. 323 Where the order under this 
section did not show that it was not possible on the evidence to decide as 
to the fact of possession, but would rather seem to incidate that the 
Magistrate could not or would not decide whether the witnesses on either 
side were to be believed, the order was set aside. This section is not meant 
to reheve the Magistrate from the duty of deciding the case on the merits, 
but allows an order of attachment to be made only when it 1s not possible to 
decide which party is in possession—Neelamegan v Moorooguppa, 2 Weir 
110 A Magistrate should be extremely reluctant to attach the property 
in dispute. In cases where the land is jungle or waste, it is quite possible 
that the Magistrate may be unable to satisfy himself as to the possession 
of the parties But where the land is admittedly subject to cultivation 
year by year and season by season, the Magistrate will be only admitting 
his own weakness if he states that he cannot come to a decision It is 
his duty to collect information and sift it. and decide the fact of possession 
—Ram Bakaly, Rang Bahadur, 5 PL.T 589, 25 Cr.L.J 1295, A.LR. 1924 
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Pat. 804. The Magistrate ought to make a reasonable effort to decide the 
question as to possession, and ought not to attach the property so long 
as it 1s possible for him to decide which of the contesting parties %25 
really in possession of the property, and if he can decide that question in 
favour of one of the pasties, he should give effect to that decision by 
passing an order under section 145 (6)—~IVayezul v. Shobrati, 4 P.L.T. 
441, 24 Cr.L J 754. 


Nature of possession —In a dispute between the wife of ἃ lunatic 
and the manager of his, estate as to the possession of certain froperty, 
there was no doubt that the wife was in actual possession of the property, 
but the only doubt existed as to the nature of the possession, that 18 
whether her possession was on her own behalf or on behalf of her tunatic 
husband; it was held that such a doubt as to the mature of the possession 
would not jusnfy a Magustrate in taking action under this section—In re 
Juggodeshary, 3CT LR 94. 


Portion of subject of dispute —-Where there is a dispute as regards 
the possession of a fishery extendmg over several miles in length, and 
the Magistrate 1s unable to satisfy himself as to the possession of the whole 
length in question, he should ascertain so fir as he can the possession οἵ 
some portion or portions thereof. As regards the portion 85 to which he 
is able to say that so and so as in possession he should proceed under 
section 145, and only as to the remainder should he proceed under section 
146—Upendra ν. Prasanna, 20 Cr LJ 17 (Cal.) 


Rights of parties —The Magistrate can attach the property only whe 
he decides that none of the parties is in possession, or when he cannot 
satisfy himself as to which of the parties is in possession; but he cannot 
take action under this section merely because he is unable to satisfy hun- 
self as to which of the parties 1s entitled to possession or has a right to 
the property Inabilty to decide the right to the property cannot justily 
an order of attachment of the property—Jn re Somnath, 6 Bom. LR. 123. 


‘Then’ :—1e., at the date of the preliminary order passed under 
section 145 (1) See notes under section 145 (4). 


453. When attachment can be made :~When it is difficult 
for a Magistrate trying a case under section 145 to come to a conclusion 
as to the fact of possession, the wise and proper course to be adopted is 
to pass an order of attachment under this section and not to pass Any 
order under sec 145—Reid v. Richardson, 14 Cal. 361. To entitle ἃ 
Magistrate to make an order of attachment, he must either decide that 
none of the parties are in actual possession, or that he is unable 10 
satisty himself as to which of them is in possession—Nathu Ram ¥ 
Emperor, 15 AL.J 270, 18 Cr.L.J 557. This section was intended ἴ0 
apply to a case in which on the evidence before him a Magistrate could 


not find possession with either of the parties—Jayanti v. Middleton, 
Cal. 785 


Where the Magistrate finds neither the first party nor the second 
Party m possession, but finds that actual possession 1s with 8 stranger 
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who does not claim a right to be in possession, the Magistrate should 
proceed to attach the property—Bhagogin v. Emp., 20 Cr.L.J. 215 (Cal). 


When both parties are in possession of the disputed property, no order 
under this section can be made—Aid. Koolayappa v. Shaik Abdul Khadw, 
27 ML.J, 169, 15 Cr.L.J. 572 Where the Magistrate found that both 
parnes were at the time of the order collecting rents from the raiyats, this 
amounted to a finding that both parties were in possession, snd conse- 
quently the Magistrate had no jurisdiction to order attachment under this 
secton—Rafendra vy Makomed Arzumand, 9 C.W.N. 887 


454. Order of attachment :—An order under this section 
‘eannot be made in the absence of the parties or ex parte; the proper 
‘course is to pass the order in the presence of both parties—Luchmee v. 
Bhust, 19 Cr.L.J. 225 (Pat.). 


A Magistrate In passing an order under this section must give reasons 
‘for making the order—Khedan y Hussaini, 2 P.LT. 15, 22 Cr.L.J. 323. 
But the High Court will not interfere with the judgment of a Magistrate 
under this section merely on the ground that the order is bref and does 
not state reasons at length If the High Court is satisfied that the 
Magistrate has given full consideration to the evidence on the record, 
it will not interfere—Kanai v Hyder Alt, 37 CL.J. 127, 24 Cr L.J. 575, 


Signature of Magistrate —Where in a proceeding under this section, 
the Magistrate initialled the order, mstead of signing st, it was held to be 
-a mere irregularity, not affecting the order—Deo Sarun, 12 C.L.R. 221, 


455. What property can be attached :—In order that an 
order might be passed under sec. 145 or 146, the subject matter of the 


-dispute must be clearly determined—Suryakanta v. Jagadindra, 11 C.W.N 
198. 


The ‘subject of dispute’ referred to in secs 145 and 146 must be read 
.as referring to the whole or to any component part or parts of the property 
in dispute If the component part in respect of which the dispute exists 
is distinct and separable from the rest, the Magistrate is not bound to attach 
the whole property but may attach that part only If, however, the sub- 
ject matter in dispute is indivisible and must be dealt with as a whole, it 
must be dealt with In such a way as to make im regard to it one order 
under this section—Sadar Ak vy Abdul, 5 CWN 710; see also Katras 
Jheria Coat Co ν. Shibkisto, 22 Cal 297 cited in Note 427 under sec. 145. 


Temple —TYo attach a temple does not necessarily mean that the 
temple must he closed altogether When third parties or the general 
community are interested in it, τὸ is the duty of the Magistrate, when 
assuming charge of it in order to preserve the public peace, to make the 
ibest arrangements possible to preserve the rights of such third parties or 
-the public, and to have the puja of the temple performed—Sundara v 
Valltnayaka, 2 Weir 110, In re Muttusam, 2 Weir 112. 


Crops*—The Magistrate has no jurisdiction to attach crops cut and 
stored, the word ‘crops’ occurring in sec 145 refers to standing crops 
-alone—Ramzan v. Janardhan, 30 Cal 110. 
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In a dispute between the rival landlords as to the possession of land, 
the Magistrate 1s not competent to attach the crops on the land belonging” 
to the tenants—Denomom v. Mazafar Ali, 5 C.W.N. 105. 


Moveables.—The Magistrate ordering attachment of immoveable 
property can take charge of all moveables found inside the immoveable 
property, although he cannot attach the moveable property by itself under” 
this section Therefore, where the Magistrate attached a muth and took 
charge of all the moveables (e g. cattle, jewellery) that were found by lum 
in the muth at the time of attachment, it was held that the Magistrate acted 
legally—~Bharat Das v Ram Charstar, 1 P.L.J. 356, 18 Cr.L J. 2873 
Gokul Nath v. Baram Nath, 24 AL.J 383, 27 Cr.L.J, 429. 

Cultivation of attached land:—A petson who cultivates immoveable 
property which has been attached by a Magistrate under this section: 
commits the offence of criminal trespass, and he is liable to be pumshed 
under sec 447 I1P.C—Nagoi v Q E, 8 ML.J. 253. No suit for 
damages for the loss of profits resulting from the non-cultivation of land 
owing to an attachment under this section lies against any party—Ammani 
v Selayi Ammal, 6 Mad 426 


456. Powers of Magistrate :—A Magistrate attaching 2 pro- 
perty under this section has the power to make any order regarding the- 
management of the property The High Court will not interfere with such: 
order—Lokenath v Nedu, 29 Cal 382 He can lease the land attached— 
Greesh Chunder, 17 WR 38, or after cancelling a lease already granted, 
fan grant a fresh Jease—Lokenath v Nedu, 29 Cal. 382. 


A Magistrate passing an order under this section is entitled to refuse 
to hand over the value of the produce of the property to any of the parties 
to the dispute, but he has no power to treat the profits as derelict and 88 
the property of the Government—Mohar Singh v. Crown, 1911 P.L.R. 
123, 12 Ce LJ 403 


A Magistrate attaching a property under this section cannot hand over” 
possession of the property to one of the contending parties on failure of 
the other to institute 2 suit for possession in the Civil Court—Ram Kamar” 
v. Thakur Oyha, 3 PLT 648, 23 Cr LJ 562. 


457. Possession by Magistrate :—When ἃ Magistrate attaches 
Jands under this section, the possession of the Magistrate must be taken 10" 
be 8 possession on behalf of such of the rival parties as might establish & 
right {0 possession by a evil suit—Beni Prasad v. Shahzada, 32 Cal 858. 
That is, the Magistrate's possession 1s not adverse to the true owner. The 
legal possession of the property is said to be in the true owner during the 
period of attachment—Raja of Venkatagiri v. Isakapalli, 26 Mad. 4107 
Panna Lal v. Panchu, 49 Cal. 544; Brojendra v, Saropini, 20 C W.N. 4817 
Sarat Chandra v. Bibhabatt, 34 C.L.J 302. 

458. Decision of a competent Court :—The attachment is 
to continue until 2 competent Court has determined the rights of the 
Parties; and therefore it is the duty of a Magistrate to withdraw the attach 
ment and release the property as soon as it is brought to his notice that” 
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a competent Court has determined the rights of the parties or of the person 
entitled to possession—Maharaja of Venkatagiri v. Srinivasa, 17 M.L.T. 
392, 16 Ct.L J. 481, The Magistrate is botind to abide by the subsequent 
decision of ἃ competent Civil Court and to withdraw the attachment, even 
though the suit in the Civil Court was not inter partes, (as for instance 
where the suit was instituted by a third party, and the first party and some 
members of the second party were not made parties to it}—Asesh Kumar 
ν. Kishort Mohan, 39 C.L.J. 353, 25 Cr.L.J. 937. The fact that an appeal 
has been preferred against the decision of the Civil Court and Is pending 
is no good reason for the Magistrate to keep the property any longer in 
attachment—Crown v. Abdul Aziz, 1917 PWR. 46, 19 Cr.L.J. 261; 
Ramsri ν. Sri Krishan, 46 All, 879, 22 A.L J. 803; Maung Tha Zan v. 
Maung Ba Gale, 7 Bur.L.T. 293, 15 Cr.L.J. 500. 


It is mot necessary that there should be a decree in favour of all 
of the parties to enable the Magistrate to withdraw an attachment made 
under this section; and if there 1s an adjudication by a Civil Court in 
favour of some at feast of the parties, that 1s sufficient for the purpose of 
enabling the Magistrate to walk out of the property—Vithoba v. Narasinga, 
20 ML.T. 247, 4 L.W. 55, 17 Cr 1. 331. 


The expression ‘competent Court means not only a Civil Court, but 
includes a Survey Court—Ambler v Sarm Ahmed, 37 Cal 331, 11 Cr.L J. 
312. 


Under the Code of 1882, the words were ‘Civil Court’ and therefore 
it was held in Ganga Prasad ν Narain, 15 All 394, that this section did 
not authorise a Magistrate to pass an order of attachment in a dispute 
between parties, whose rights would have to be determined by a Revenue 
Court, But this ruling ss no longer good law, and the Magistrate can 
release the property attached and hand it over to one of the parties, as 
soon as the Revenue Court has given a decision in favour of that party— 
Ram Sri ν, Sri Krishan, 46 All. 879 (881), 22 A LJ, 803, 25 Cr.L.J. 1242; 
Surendra Bikram v. K. E., 25 OC. 242. 


But an entry in the Record of Rights cannot be regarded as constituting 
an adjudication by a competent Court of the rights of parties—Kutiswar 
v. Jitendra, 30 C.WN 646, 26 Cr.L J. 1055. 


459. Persons bound by order of attachment :—Judicial 
Proceedings cannot bind a person who 1s not a party to them. A final 
order under this section cannot be made against persons who were neither 
made parties to the proceedings under sec 145, nor were regarded as such 
by the Magistrate (though notices had been issued upon them to file 
written statements and they entered appearance but did nothing else)-- 
Janoki Nath ν. Q E.,3 CWN 329 


460. Proviso—withdrawal of attachment :—'‘We have 
introduced a new clause which by an amendment of section 146 will 
enable a District Magistrate to withdraw the attschment of property at any 
tume when he is satisfied that there is no longer any hkelihood of a 
breach of the peace'’’—Report of the Joint Committee (1922), 
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Once an order under sec. 146 has been passed, it can come to 20 
end only under one of two circumstances, the Erst being that there is 
no longer any bkelshood of a breach of the pez in which case the 
Magistrate Is competent to withdraw the order of chment, and he can 
do so at any time at which it he is satisfied thet there is no further ery 
Irkelihood; and secondly, it is competent for a Magistrate to release the 
subject matter of the dispute from attachment if 3 competent Court bas 
determined the right of the parties to the proceedings or the person 
entitled to possession—Katiswer v Jitendra, 26 Cr.L.J. 1055, 30 C.W.N, 
610. 


Where the petinoner presented an aprlication to the Magistrate pra}~ 
ing for the relezse of the attached house on the ground that the other 
claimant had died and that ke (the petitioner) was his heir, and the Magis- 
trate refused the application as no judgment of a competent Court declaring 
the rights of parties was produced, held that the Magistrate ought to 
have granted the application and released the property from attachment, 
because by the death of the other claimant all likelihood of a breach of 
the peace had disappeared—Khushi Rem v. Crown, 1 Lah. 451. This 
proviso now expressly provides for the case. 


But the Magistrate can cancel the order of attachment under the pro 
viso only on the ground that there is no longer any likelihood of & breach 
of the peace He cannot cancel the attachment ou any other ground 
eg. on the ground that the attachment is not practicable—Ram Dalare Vv. 
Ajudhya, 16 QC 192, 14 CrLJ 605 


Where the property attached under sec. 146 is released by the Magis- 
trate on being satisfied that there is no longer any likelihood of 4 bresch 
of the peace, the Magistrate should not simply direct the Receiver to 
abandon the property without making over the possession or the books 
of account to anybody, and leave the parties to scramble for the estate. 
This is sot the intention of the Legislature. Under this proviso, it is 
open to the Magistrate to make over the possession to any person he 
thinks fit, and he must of course exercise @ judicial discretion in deciding 
to whom the possession ts to be given There may also be cases in 
which it is sufficient for him to make an order withdrawing the attachment 
and leave some person fo take possession, without handing over the 
possession of the property to anybody—Ah Bahadur y. Emp., 2 OW.N 
868, 26 Cr.L J. 1629. 


461. Sub-section (2)—Appointment of Receiver ak 
Magistrate is entitled to appoint a receiver under this sub-section only 
alter the termination of the inquiry as to possession conducted under s€C 
145 (4). The appointment of a receiver before the completion of the it~ 
quiry ts without jurisdiction—Lakshminarayana v. Gnanaprakasa. 13 
Cr.L J. 536 (Mad.}. 

The passing of an order of attachment does not by itself justify the 
appointment of a receiver, unless on a subsequent inquiry the appomt- 
ment of a receiver is found necessary—Raza Hussain v, Mehdi Hasan, 
25 OC. 148, 23 Cr.L} 684. 
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A receiver appointed under this section Is entitled, unless some 
special circumstance is established, not only to the subject matter of the 
proceedings but also to all accretions to the property, and can give good 
title to a tenant under him—AMaedhu vy. Sabar Ali, 14 C.W.N. 681, 11 
CrL.J 288 


Proviso :—‘We recommend the addition of a proviso to section 
146 (2) to meet the case of an overlapping appointment of a receiver by 
the Civil Court’’—Report of the Select Commutiee of 1916. 


462. Revision :—By reason of the omission of sub-section (3) of 
section 435 by the Criminal Procedure Code Amendment Act of 1923, 
orders passed under this section are now hable to revision under this 
Code. See Note 447 under sec. 145 


463. Review :—An order under this section ἰ5 in the nature of a 
judgment and cannot be reviewed by the same Court—Luchmi ν. Bhusi, 19 
Cr.L J. 225 (Pat.); Ray Kumar v, Thakur Oyha, 3 PLT. 648, Ram 
Dulare v Ajudhya, 16 OC. 192; see section 369 When a property is 
attached under this section, the Magistrate has jurisdiction to release it 
from attachment, but he has no jurisdiction to review his own order 
Wale the attached property—Ballam ν Lal Babu, 19 Cri..J. 105 
Pat.). 


147, 


Whenever any 147. 


(1) Whenever any 


such Magistrate 
Dispute con-ig satisfied as 
cerning eas¢e- . 
ments, etc. aforesaid that a 
dispute _ likely 
to cause a breach of the 
peace exists concerning the 
right of use of any land or 
water (including any right 
of way or other easement 
over the same) within the 
local limits of his jurisdic- 
tion, he may inquire into 
the matter in manner pro- 
vided by section 145, and 
may, if it appears to him 
that such right exists, make 
an order permitting such 
thing to be done, or direct- 
ing that such thing shall not 
be done, as the case may 
be, until the person object- 


i _ District Magis- 
gph right trate, Sub-divi- 
of use of im- sional Magis- 
moreeple Bros trate or Magis- 

trate of the first 
class is satisfied from a 
police-report or other in- 
formation that a dispute 
likely to cause a breach of 
the peace exists regarding 
any alleged right of user of 
any land or water as 
explained in section 145, 
sub-section (2) (whether 
such right be claimed as an 
easement or otherwise) 
within the local limits of 
his jurisdiction, he may 
make an order in writing 
stating the grounds of his 
being so satisfied and re- 
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ing to such thing being. 


done, or claiming that such 
thing may be done obtains 
the decision of a competent 
Court adjudging him to be 
entitled to prevent the doing 
of, or to do such thing, as 
the case may be: 

Provided that no order 
shall be passed under this 
section permitting the doing 
of anything where the right 
to do such thing is exer- 
cisable at all times of the 
year, unless such right has 
been exercised within three 
months next before the in- 
stitution of the inquiry ; or, 
where the right is exercise- 
able only at particular 
seasons or on particular 
occasions, unless the right 
has been exercised during 
the last of such seasons or 
occasions before such insti- 
tution, 
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quiring the parties con- 
cerned in such dispute to 
attend the Court in person 
or by pleader within a time 
to be fixed by such Magis- 
trate, and fo put in written 
statements of their respec- 
tive claims, and shall there- 
after inquire into the matter 
in the manner provided in 
section 145 and the provi- 
sions of that section shall, 
as far as may be, be appli- 
cable in the case of suc 
inquiry. 

(2) If it appears to such 
Magistrate that such right 
exists, he may make an 
order prohibiting any inter- 
ference with the exercise of 
such right: 

Provided that no such 
order shall be made where 
the right is exerciseable at 
all times of the year, unless 
such right has been exercts- 
ed within three months next 
before the institution of the 
inquiry; or, where the right 
is exerciseable only at partl- 
cular seasons or on patti- 
cular occasions, unless the 
right has been exercise 
during the last of suc 
seasons or on the last © 
such occasions before suc 
institution, ~ 

(3) If it appears fo such 
Magistrate that such right 
does not exist, he may make 
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7 an order prohibiting any 
exercise of the alleged right. 
(4) An order under this 
section shall be subject to 
any subsequent decision of 
a Civil Court of competent 
jurisdiction. 
Change :—This section has been redrafted by sec. 30 of the 
Cr. P. C Amendment Act (XVIII of 1923); the substantial changes 
effected by this redrafting have been shown by the italicised passages. 
The principal changes are .—‘*(1) The deflnitlon of the subject matter 
in dispute has been modified so a$ to avoid the difficultles which have 
been created by decisions raising doubts as to the applicabllity of the 
section to rights not resembling easements of to rights acquired by con- 
tract; (2) the specific reference to rights of way has been omitted, as 
it hag been questioned whether it might not by Implication exclude nega- 
tive easments from the scope of this section, (3) the nature of the orders 
which a Magstrate may pass (see sub-sections 2 and 3) and their con- 
tinuance pending the order of a competent Civil Court to the contrary 
{see sub-section 4) have been clearly defined'’—Statement of Objects and 
Reasons (1914) (4) The words ‘make an order in writing . . .respective 
clams”? have been added in order to bring this section Into a line with 
sec. 145. ‘‘Doubts have been expressed as to the procedure to be 
followed in cases under section 147, and we have introduced amendments. 
here to make it clegr that the procedure ts to be that Jaid down by section 
145"—Report of the Joint Committee 1922) 


* 464, Dispute :—The dispute contemplated by this section must 
at any rate be some substantial dispute necessitating the interference, 
in some way or other, of the criminal authorities It would not be 
sufficient that there should be a mere discussion or verbal altercation 
between persons claiming rights of the kind described There must he 
an actual dispute—Maharaja of Burdwan vy Chairman, Darjeeling Munt. 
cipality, 5 Cal 194 See Note 393 under section 145 


If on entering on an inquiry a Magistrate finds that the rights of 
Parties have been judicially ascertained by a previous decision, he those 
hot enter into any imvestigation, as he cannot assume that ga fers, 
would be continued on a question which has been set at sey go 5 
judicial decision on the rights of parties—In re Balhkrishna, 1: 4,,. 
584 (587) 


465. Likelihood of breach of peace :—An ot... 
be passed under this sectton untess the Magistrate 1s of opr-- Fut 
dispute is likely to cause a breach of the peace—Kolandaf , Kit gen 
6 MLJ 193, Parashram ν. Gopal, 25 Cr.LJ. 353 (δε. pepe 
Bive jurisdiction to a Magistrate under this section, he po. Ὡς <2 
from Police reports or other materials that there Is an jo 


te 


“πα ἡ 


cond 
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a breach of the peace resulting from a dispute between the parties con- 
cerned, Where the materials before the Magistrate did not disclose the 
fact that there was an imminent danger of a breach of the peace, any 
evidence that he might have taken fater on, in the course of the trial, 
could not give him a jurisdiction which he did not otherwise possess— 
Kak Kissen y.Anund, 23 Cal 557. But see Kuloda Kinkar v Danesh, 
33 Cal. 33 cited 1n Note 394 under sec. 145. 


466. Right to use land or water :—This section applies to 
disputes as to the right to use any land or water, as distinct from disputes 
as to title to or possession of the land itself, for which provision is made 
by sec. 145—Ram Dulare ν. Ajudhya, 16 O.C 192, 14 Cr.L.J. 605. 

Ina Madras case it was held that the words ‘‘land or water” used i 
this section should be taken in their ordinary significance without the 
extended meaning given to them by section 145—Palaniyandi v. Palani- 
appa, 17 Cr.L.) 325 (Mad.). In a Calcutta case also at was held that the 
word ‘land’ mm this section did not include crop or produce as in sec. 145 
—Ali Mohammad v Fakiraddin, 24 C.W.N, 1039, 22 Cr.L.J. 131. The 
present amendment, however, expressly lays down that those words are 
to have the same meaning as in sec 145, 


Since this section as now amended includes rights clatmed as 40 
easement, it therefore applies to rights to the use of land or water belong 
ing to others See also Emp v Ganpat, 4 C.W.N. 779 The contrary 


view taken in Arunachalam ν. Chidambaram, 29 Mad. 97 is no longer 
correct 


Right to tola from a ‘hat’ ~-A dispute as regards the right to collect 
‘tolas’ (small perquisittes) from a hat on one day every year, is one con- 
cerning the right of use of any land within the meaning of this séction— 
Sarat ν Mobarak, 21 CW.N 439, 24 C.LJ. 437, 18 Cr.LJ 113 

Rights arising out of contract :—Prior to the present amendment of 
this section, it was held that a dispute between a landlord and his tenant 
regarding the fight of the latter to reconstruct a cola which had fallen 
down was not a matter properly coming within the operation of sec. 147. 
The settlement of such a dispute involved issues of right which could pro- 
perly be determined by a Civ! Court The right of use of Jand con 
templated by sec 147 was one of an entirely different description res¢™= 
bling a right of easement, and not one arising from the terms of & contract 
between landlord and tenant—Emp v. Ganpat, 4 C.W.N. 779. See also 
Arunachalam v. Chidambaram, 29 Mad. 97. But this is no longer the 130 
By reason of the present amendment, the rights arising out of 9 contract 
will also fall under this section See notes under “Change” above 
Before the present amendment, the words of the section were ‘‘the right 
of use of any land and water (including any mght of way or other ease- 
ment over the same) " The words of the present section are more 
general 

Right to use of water :—A Magistrate can take action under this sec~ 
tion tf he is satisfied that a dispute regarding the right to irrigate from 8 
tank is likely to cause a breach of the peace—Q. E. v. Bechan, OS σ. 
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64 Where it was found that the plaintiff had a right to the flow of water 
for purposes of irmgation from a certain channel passing through a village 
of the defendant who obstructed such flow by erecting bunds, the Magis- 
trate was competent, under this section, to direct the removal of the 
obstruction—Pasupati v. Nandalal, 5 C.W.N. 67; Dalmir v. Khodadad, 
36 Cal. 923, 14 C.W.N. 179; Q v. Madho Churn, 13 W.R. 51. 


Where Christians were prevented by Hindus from the lawful exercise 
of their right to take water from a well, it was held that the Magistrate 
had jurisdiction under this section to pass an order prohibiting the Hindus 
from interfering with the exercise of that right—Hindus v Christians, 
21 M.LJ. 486, 11. Ογ.1.].. 721. 


Right to let off water:~The right to let off water by the natural 
course in which it has always flowed and would always flow, so as to 
Prevent inundation of one’s own land, is a natural right of every Iand- 
holder to the use and enjoyment of his own land. Where the second 
party erected a bund on the boundary of the first party’s village to prevent 
the flow of such water, the Magistrate had jurisdiction to ditect the 


removal of the bund—~Dowlat ν. Siva Pershad, 15 CLJ 267, 12 CrLJ. 
319, 


Right to fish:—There is nothing in this section which limits its 
operation only to easements This section relates alsn to rights in the 
nature of easements, for instance, the right to fish in ἃ bhil—Dukhi 
Molla v. Halway, 23 Cal. 55; Kali Kissen v. Anund Chunder, 23 Cal. 557. 


Right to ferry:—A dispute regarding right to use a ferry comes 
within the scope of this section—Harbullubh v Bajrang, 3 ΟΝ, 148, 


Right to take sandal paste from idol.—A right to take sandalwood 
paste removed from the person of the idol is not a right to the use of 
any fand or water within the meaning of this section, and therefore this 


section does not apply ta a dispute regarding such right—in re Pandurang, 
4 Bom. L.R 438. 


Right to bury the dead 1s a right contemplated by this section, and 
the Magistrate has to see whether the right which is exercisable only 
on particular occasions or particular seasons was exercised during 
the last of such seasons or occasions—Md Abdul v Md. Ashroff, δὶ 
Mad. 29 CrLJ 644 (645) - 


Right to worship —A right to perform the duties of a Pujari in a 
temple is not a right to the use of any Jand It is the worship which is 
disputed and not the use of land Therefore, a dispute regarding such ἢ 
right cannot be the basis of a proceeding under this section—Guiram v, 
Lal Behary, 37 Cal. 578, Surendra v Sasht Bhusan, 52 Cal, 959, 42 
CL), 127, 27 Crb.J 239 Where the matters in dispute cannot be 
adjudicated by a Civil Court (eg. disputes relating to performance of 
Worship and other religious ceremonies), Magistrates have no jurisdiction 
to deal with those matters under rec 147 In auch neater, I the 
Magistrate apprehends that there will he n breach of the pence, he is to 
adopt the procedure prescribed by Chapter VII, amd to tke securlty— 
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469. Inquiry as under Sec. 145:—A case under this section 
is τὸ be decided py the same procedure and on the same principles as 
a case under sec, 145—Ram Saran y. Raghunandan, 38 Cal, 387. Section 
147 clearly says that the procedure under this section must be as under 
sec, 145, which includes the filing of written statements, taking of evidence, 
and if necessary, local snvesugation. Therefore, an order under section 147 
passed on proceedings taken under sec 133, without any action in accord- 
ance with sec, 145, is without yunsdiction—Abdool v. Safar AK, 15 C.W.N. 
667, 12 Cr.L.J 43 Where the petitioners set up a right of easement over 
a road which the opposite party attempted to close, and the Magistrate, 
instead of following the procedure laid down in this section, went over 
to the office of the opposite party, examined certain documents and cor 
respondences in respect of the road, and then passed an order declaring 
the toad to belong to the opposite party and forbidding the petitioners to 
enter upon the road, held that the procedure was wholly unjustifiable, 
as he made inquiries m the absence of the petitioners, and without giving 
them an oppoftunity of adducing their own evidence and examming wit- 
nesses, and passed the order without coming to a distinct Anding as 10 
the alleged right of easement set up by the petitloners--Narendra Vv. 
EL Bb Ry. SPLT 419, 25 Crh.j 455, ATR. 1924 Pat. ‘757. 


When proceedings ate started under sec. 145 on the basis of a police 
Teport, but during the trial the Court finds it is a matter falling under 
See, 147, he can convert the proceedings into one under that section—- 
Anath Randhu ν Wahid An, 26 CrL J. 558 (Cal); In re Amarsang. 
48 Bom 512 (515), 26 BomLR 436 

Long and protracted inqutrv—Question of title -—Where a case under 
this section is fikely to involve a long and complicated inquiry and the 
Presence Of a large number of people, the proper course for the Magistrate 
to fotlow 15 to bind down under sec 107 such of the persons as are likely 
to disturb the peace—Kalt Kissen vy Anund, 23 Cal. 557. So also, where 
the settlement of a dispute involves issues of right which can only be deter 
mined by a Civil Court, the proper course for the Magistrate is to proceed 
under sec. 107--Emp v Ganpat 4C WN 779; Arunachalam ν. Chidant- 
baram, 29 Mad 97, Dalmur v Khodadad, 36 Ca) 923. 10 Crb.j. 579. 
This section dues not convert the Magistrate into a Civil Court, which Is 
to determine the rights between the parties or to discuss and consider any 

« propriefary damage done to individuals—Rossk Lal v Kartik, 22 W.R. 48- 

Inquiry by subordinate Magistrate -—Where a District Magistrate, 
on being satisfied that there exists a dispute likely to cause a breach of 
the peace as regards the right to perform a religious ceremoney, relers 
the case to a Magistrate for inquiry, the latter 1s bound under this section 
to inquire into the matter in the manner provided by sec, 145—I0 re 
Dhyaneshwar, 3 Bom L.R. 416 But see Note 408 under Section 145. 

470. Notice to parties :—The inquiry cantemptated by this 
seen {5 ἃ {udiciat inquiry and the opinion to be formed must be a judseial 
one formed upon evidence legally before the Magistrate. The ere 
detore the Magistrate would not be legal, if it were taken behind the bac! 
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of persons who claimed or demed the right, ie, if they had not been re- 
presented at the inquiry and had no notice of it—Bathoo Lal v. Domi Lal, 
21 Cal. 727, Where an order was passed under this section without giving 
notice to the party concerned, the order was without jurisdiction and Hable 
to be set aside—Crown v. Bhana, 1909 P.R. 12, 11 Cr.L.J. 61. Where 
the proceedings were originally started in respect of a portion of a path- 
way, but subsequently the Court amended the proceedings by making them 
applicable to the whole pathway without notice to the party affected, held 
that the final order was not binding on the party affected—Janaki v. 
Monmohan, 25 Cr.L J. 674, AIR. 1925 Cal 263. 


Actual notice should be given to all the persons claiming or denying 
the right, notice to servants of such persons is not equivalent to notice 
to them--Bathoo Lal v. Domi Lal, 21 Cal. 727. The inquiry presumes not 
that one party only, but that both parties to the dispute, will be afforded an 
opportunity of appearing and adducing evidence on all the material facts 
—In re Alfred Lindsay, 4 Mad 121. 


471, Parties :—In an Inquiry under this section, it is sufficient if 
persons who claim for themselves the right, though that nght be derived 
from others {e.g., right to fish in a bhil), are made parties. It is not neces- 
sary that the proprietors (of the bhil) should be added as parties—Dukhi 
v Halway, 23 Cal. 55 


A Magistrate 1s not competent to add parties to a proceeding under 
sec 147, after making a preliminary order. An order made after the addi- 
tion of parties is null and void only as against the added party, but is bind- 
ing on those to whom it is properly directed—Pasupati v. Nando Lal, 5 
C.W.N. 67. The Nagpur J. C. Court holds that the addition of parties 
after making the preliminary order ts a mere irregularity which does not 
vitrate the proceedings—Parashram v. Gopal, 25 Cr L.J. 353. 


A72. Evidence :—The inquiry contemplated by the section is a 
judicial inquiry and the opinion of the Magistrate must be a judicial one 
formed upon evidence legally before him~Bathoo Lal v. Dom: Lal, 21 
Cal. 127 A party against whom proceedings are instituted is entitled to 
produce evidence to prove that the case does not fall within this sectlon— 
Crown vy, Bhana, 1909 P.R. 12, 11 Cr.L J. 61 


An order passed merely on a written statement, without taking any 
evidence in proof of the allegation contained in the written statement, 
is bad in law—Md. Noor v. Bikkan, 30 Cal. 918. So also, an order passed 
without giving the parties an opportunity of calling evidence is one without 
jurisdiction—Pilan v. Darya, 20 Cr.L.J. 110 (Nag). See also Narendra 
v. E, 1. Ry, 5 P.L.T. 419 cited in Note 469 above. 


But where the allegation of one party is admitted by the other, no 
evidence is necessary in addition to the written statement—Haromohan 
v. Gobind, 7 C W.N. 351. 


Local inspection :—In a matter under this section, the Magistrate is 
bound to hear the evidence tendered by the parties. He cannot summarily 
deal with the case after local inspection—Emp. v. Ganpat, 4 C.W.N, 779, 

Cr. 25 
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469. Inquiry as under Sec. 145 :—A case under this section 
1s to be decided by the same procedure and on the same principles as 
a case under sec. 145—Ram Saran v. Raghunandan, 38 Cal. 387, Section 
147 clearly says that the procedure under this section must be as under 
sec. 145, which includes the filing of written statements, taking of evidence, 
and if necessary, local investigation. Therefore, an order under section 147 
passed on proceedings taken under sec 133, without any action in accord- 
ance with sec. 145, is without jurisdiction—Abdool v. Safar Alt, 15 C.W.N. 
667, 12 Cr.L J. 43. Where the petutioners set up a right of easement over 
a road which the opposite patty attempted to close, and the Magistrate, 
instead of following the procedure laid down in this section, went over 
to the office of the opposite party, examined certain documents and cor- 
Tespondences in respect of the road, and then passed an order declaring 
the road to belong to the opposite party and forbidding the petitioners to 
enter upon the road, held that the procedure was wholly unjustiflable, 
as he made inquiries in the absence of the petitioners, and without giving 
them an opportunity of adducing their own evidence and examining wit- 
nesses, and passed the order without coming to a distinct finding as to 
the alleged right of easement set up by the petitioners—Narendra v. 
Ἐ.1. Ry, 8PLT 419, 25 Crh.j 455, AIR. 1924 Pat. 717. 


When proceedings are started under sec. 145 on the basis of ἃ police 
report, but during the trial the Court finds it is a matter falling under 
Sec. 147, he can convert the proceedings into one under that section-~ 
Anath Bandhu v Wahid Alt, 26 CrLJ 558 (Cal); In re Amarsang, 
48 Bom 512 (515), 26 BomLR 436 


Long and protracted inquirv—Question of tile ---Where a case under 
this section is likely to involve a long and complicated inquiry and the 
presence of a large number of people, the Proper course for the Magistrate 
to follow 1s to bind down under sec 107 such of the persons as are likely 
to disturb the peace—Kah Kissen vy Anund, 23 Cal 857. So also, where 
the settlement of a dispute involves issues of right which can only be deter- 
mined by a Civil Court, the proper course for the Magistrate is to proceed 
under sec. 107—Emp v Ganpat, 4 C WN. 779; Arunachalam v, Chidam- 
baram, 29 Mad 97; Dalmir v Khodadad, 36 Cal. 923, 10 Cr.LJ 579. 
This section does not convert the Magistrate into a Civil Court, which ts 
to determine the rights between the parties or to discuss and consider any 

» proprietary damage done to individuals—Rosik Lal v Kartik, 22 W.R- 48. 

Inquiry by subordinate Magistrate .—Where a District Magistrate, 
on being satisfied that there exists a dispute likely to cause ἃ breach ©! 
the peace as regards the right to perform a religious ceremoney, refers 
the case to a Magistrate for inquiry, the latter 1s bound under this section 
to inquire into the matter in the manner provided by sec. 145—In τὰ 
Dhyaneshwar, 3 Bom L.R. 416 But see Note 408 under Section 145 

470. Notice to parties —The inqury contemplated by this 
section is a judicial inquiry and the opinion to be formed must be a judicial 
one formed upon evidence legally before the Magistrate. The evidence 
hefore the Magistrate would not be legal, sf it were taken behind the back 
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of persons who claimed or denied the right, i.e., if they had not been re- 
presented at the inquiry and had no notice of it—Bathoo Lal v. Domi Lal, 
21 Cal. 727, Where an order was passed under this section without giving 
notice to the party concerned, the order was without jurisdiction and liable 
to be set aside—Crown v. Bhana, 1909 P.R. 12, 11 CrL.J. 61. Where 
the proceedings were originally started in respect of a portion of a path- 
way, but subsequently the Court amended the proceedings by making them 
applicable to the whole pathway without notice to the party affected, held 
that the final order was not binding on the party affected—Janaki v. 
Monmohan, 25 Cr.L J. 674, AIR, 1925 Cal 263. 


Actual notice should be given to all the persons claiming or denying 
the mght; notice to servants of such persons is not equivalent to notice 
to them—-Bathoo Lal ν. Domi Lal, 21 Cal 727 The inquiry presumes not 
that one party only, but that both parties to the dispute, will be afforded an 
opportunity of appearing and adducing evidence on all the material facts 
—In re Alfred Lindsay, 4 Mad. 121 


471, Parties :—In an inquiry under this section, it is sufficient if 
persons who claim for themselves the right, though that mght be derived 
from others (e.g, right to fish in a bhil), are made parties It 1s not neces« 
sary that the proprietors (of the δὴ: should be added as parties—Dukhi 
v. Halway, 23 Cal 55. 


A Magistrate is not competent to add parties to 2 proceeding under 
sec, 147, after making a preliminary order. An order made after the addi- 
tion of parties is null and void only as against the added party, but is bind- 
ing on those to whom it is properly directed—Pasupati v. Nando Lal, 5 
CW.N. 67. The Nagpur J. C. Court holds that the addition of parties 
after making the preliminary order is ἃ mere irregularity which does not 
vitiate the proceedings—Parashram v, Gopal, 25 Cr L.J. 353. 


472. Evidence :—The inquiry contemplated by the section is a 
judicial inquiry and the opinion of the Magistrate must be a judicial one 
formed upon evidence legally before him—Bathoo Lal ν. Domi Lal, 21 
Cal. 727. A party against whom proceedings are instituted is entitled to 
produce evidence to prove that the case does not fall within this section— 
Crown v. Bhana, 1909 P.R. 12, 11 Cr.LbJ 61. 


An order passed merely on a written statement, without taking any 
evidence in proof of the allegation contained in the written statement, 
is bad in law—Md, Noor v. Bikkan, 30 Cal. 918. So also, an order passed 
without giving the parties an opportunity of calling evidence 1s one without 
jurisdiction—Pilaji vy. Darya, 20 Cr.L.J. 110 (Nag). See also Narendra 
v. E. 1. Ry., 5 PLT. 419 cited in Note 469 above. 

But where the allegation of one party is admitted by the other, no 
evidence is necessary in addition to the written statement--Haromohan 
v. Gobind, 7 C.W.N. 351. « 

Local inspection :—In a matter under this section, the Magistrate fs 
bound to hear the evidence tendered by the parties. He cannot summarily f 
deal with the case after local inspection—Emp. v. Ganrat, 4 C.W.N 779.- 

Cr. 25 
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A decision of the Magistrate based substantially upon impressions obtained 
as 8 result of his local inspection is bad and liable to be set aside. But 
a decision based on the evidence as well as local inspection (the one 
corroborating the other) 1s not illegal—Auhammad Musa v. Shyam Sundar, 
2 P.L.T. 681, 22 Cr.L.J. 739 The Magistrate can make a local inspec- 
tion even prior to taking evidence in the case. But the finding must be 
based on evidence duly recorded and not merely upon the impressions 
formed on local inspection—Abdul Hamid v. Hasan Raza, 4 P.L.T. 297, 
24 CrL J. 487. 


473, Proviso—User of right :—In the absence of a finding 
that the right has been exercised within the periods specified by the proviso 
to sub-section (2), the final order under this section cannot be maintained— 
Sirkawal ν. Bhuja Singh, 5 P.L T. 457, 25 Cr.L.J. 996. Where the right is 
exerciseable at all times of the year, there must be a finding that the nght 
was exercised within three months—Guru Prasad v, Lachman, 14 Cr ἵν]. 
303 (Cal,); Crown v Bhana, 1909 P.R 12; Grant vy Padarath, 2 P LT 
364, 22 Cr.L J 463. Where it 1s proved that the first party have had an 
uninterrupted use of water of a nala for a period of 20 years, which they 
have enjoyed as an easement and as of right, and the erection of a bund 
has led to a dispute, there 1s then a sufficient finding that the right in 
dispute has been exercised within either of the periods mentioned in the 
proviso—Pasupat: v Nanda Lal, 5 C ΜΙΝ. 67. Where it is found that 
the Hindus had used a public street and had taken a procession along that 
stteet on a previous season, the Magistrate has jurisdiction to pass an 
order allowing the Hindus to take the procession on the present seasou 
and prohibitmg the Muhammadans from interfering with the use by the 
Hindus of that street—Amir Khan v Mahalingam, 51 Mad. 174, 53 M.L J. 
523, 28 Cr LJ 948 (949). Where the non-exercise of the right withia the 
Period specified in the proviso was due to circumstances beyond the 
control of the party claiming the right, 6 5. where the non-exercise Was 
due to obstructions caused by the opponents of such party, the proviso to 
subsection (2) does not apply The proviso obviously contemplates a non- 
exercise for reasons within the control of the persons claiming the right 
In re Basappa, 27 Bom L.R 1058, 26 Cr L.J. 1422 


Burden of proof —The right to restrain another from exercising the 
ordinary proprietary rights over his own land, e.g the right to restrain 
another from cutting a bund on his own land and thus getting a liberal 
supply of water on his own land, is of the nature of an easement different 
from the ordinary rights of owners of land, The burden of proof that such 
a tight exists les on the party alleging it—Har: Mohan ν. Kissen Sundari, 
11 Cal 52. 

“Institution of the inquiry’’:—The date of the institution of the 
inquiry within the meaning of the proviso does not refer to the date when 
the Tarmal proceedings are drawn up under this section. An inquiry Is 
instituted within three months of the obstruction complained of, within 
the meaning of the proviso, where the Magistrate hears the pleaders of 
the parties, and directs a local inquiry within three months of the date 
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vo the obstruction, even though the formal order is drawn up after three 
months—Rama Nath v. Saroda, 44 C.L.J. 214, 28 Cr.L.J. 1. 


The ‘inquiry’ that is contemplated by the proviso is the inquiry by 
the Magistrate into the rights of parties, and not an inquiry by the Police 
-into the existence of the likelihood of a breach of the peace. Where in 
ahe case of an alleged obstruction of a pathway, proceedings under sec. 147 
-are drawn up by the Magistrate more than three months after the date 
-of the obstruction complained of, the Magistrate has no jurisdiction to 
proceed under this section. The fact that he ordered ἃ police inquiry 
within three months of the obstruction cannot give him Jjurisdiction— 
Ram Chandra vy, Aditya, 53 Cal 851, 30 C.WN 863, 27 CrLJ 1089. 


474. Nature of order :—The order under this section is one 
permutting a thing to be done or directing that a thing shall not be done. 
‘This section does not enable the Magistrate to make a purely declaratory 
sorder. It only enables him to prevent arbitrary interruption by any person 
of rights actually enjoyed which have been exercised by the public or by ἃ 
person or class or persons—Maharaya of Burdwan v. Chairman, Darjeeling 
Municipality, 5 Cal 194 This section is not intended to provide a 
substitute for a civil suit to declare the rights of parties, but only empowers. 
the Magistrate to order that possession shall not be taken by any party 
to the exclusion of the public until that party establishes his right in 8 
Civil Court—Moonshee Harukh Lal, 6 WR 74. 


The words of subsection (2) do not give the Magistrate any power of 
‘directing one of the parties to do a positive act by way of mandatory 
injunction. The power given by this clause is analogous to the power of 
a Civil Court to grant a temporary injunction by issuing a prohibitory 
-order restraining any person from doing any act which interferes with the 
tight of another, Therefore, where the second party raised a wall on 
his own land blocking the windows in the house of the Arst party and 
thereby shut out light and air from a room in that house, the Magistrate 
had no power to order the second party to demolish the wall—Hari Mati 
v. Hare Dasi, 41 C.L.J 568, 26 CrLJ. 1265, 30 C W.N. 238 But 
prior to the amendment of this section, a Magistrate was competent to 
make an order for the removal of an obstruction to a right of way, if 
ithere was a likelihood of a breach of the peace in consequence of such 
obstruction—Lalit Chandra ν Tarint, 5 C.W.N 335; or an order for 
the removal of an obstruction to the right to the flow of water caused 
‘by the erection of bunds—Pasupat: v Nandalal, 5 C.W.N. 67; Dalmir 
vy. Khodadad, 36 Cal 923; Manzur Hussain y Gouri Lal, 20 Cr.L.J 209 
(Pat), If the obstruction is caused to a public way or thoroughfare, the 
Magistrate has no power to order the removal of such obstruction under 
this section, but should proceed under Chapter X (Sec. 133)—In re 
Lutchmiah, 1 Weir 143; Baroda Persad vy Mudoo Soodun, 5 W.R. 5; 
In re Alfred Lindsay, 4 Mad 121. In Keruppanna v. Kandasami, 26 
ML. 233, 15 Cr.L.J. 362, and Sudalamuthu v. Enan, 16 CrL.J. 767 
(Mad), however, it has been held that Sec. 147 can be applied whether 
the right of way claimed Is a right to a public path or a private path; 
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of persons who claimed or denied the right, ie., If they had not been re- 
presented at the inquiry and had no notice of it—Bathoo Lal v. Domi Lal, 
21 Cal. 727. Where an order was passed under this section without giving 
notice to the party concerned, the order was without jurisdiction and Hable 
to be set aside—Crown v. Bhana, 1909 P.R, 12, 11 Cr.L.J. 61. Where 
the proceedings were originally started in respect of a portion of a path- 
way, but subsequently the Court amended the proceedings by making them 
applicable to the whole pathway without notice to the party affected, held 
that the final order was not binding on the party affected—Janahi v. 
Monmohan, 25 Cr.L.J. 674, A.I.R. 1925 Cal. 263. 


Actual notice should be given to all the persons claiming or denying 
the right; notice to servants of such persons 1s not equivalent to notice 
to them—Batkoo Lal v, Domi Lal, 21 Cal. 721. The inquiry presumes not 
that one party only, but that both parties to the dispute, will be afforded an 
opportunity of appearing and adducing evidence on all the material facts 
—In re Alfred Lindsay, 4 Mad. 121. 


ATA, Parties —In an inquiry under this section, it is sufficient if 
persons who claim for themselves the right, though that right be derived 
from others (¢.g , right to fish in a bhil), are made parties. It is not neces- 
sary that the proprietors (of the bhil) should be added as parties—Dukhi 
v Hatway, 23 Cal, 55 


A Magistrate 1s not competent to add parties to a proceeding under 
sec. 147, after making a preliminary order. An order made after the addj- 
tion of parties is null and void only as against the added party, but is bind- 
ing on those to whom it is properly directed—Pasupati v. Nando Lal, 5 
CW.N. 67. The Nagpur 1 Ὁ. Court holds that the addition of parties 
after making the preliminary order is a mere irregularity which does not 
vitiate the proceedings—Parashram y Gopal, 25 Cr LJ. 353. 


472. Evidence :—The inquiry contemplated by the section is a 
judicial inquity and the opinion of the Magistrate must be ἃ judicial one 
formed upon evidence legally before him—~Bathoo Lal vy Domi Lal, 21 
Cal, 727, A party against whom proceedings are instituted is entitled to 
Produce evidence to prove that the case does not fall within this section— 
Crown v, Bhana, 1909 P.R. 12, 11 Cr.L J. 61. 


An order passed merely on 8 written Statement, without taking any 
evidence in proof of the allegation contained in the written statement, 
is bad in law—Md. Noor v, Bikkan, 30 Cal. 918. So also, an order passed 
without giving the parties an opportunity of calling evidence is one without 
jurisdiction—Pilaji ν. Darya, 20 Cr.L.J 110 (Nag). See also Narendra 
v. E. 1. Ry., 5 PLT. 419 cited in Note 469 above. 


But where the allegation of one party is admitted by the ather, no 


evidence is necessary in addition to the wri ὑμῶν moh 
vy. Gobind, 7 C.W.N. 351. Titten statement—Haromohan 


Local inspection :—In a matter under this section, the Magistrate Js 
bound to hear the evidence tendered by the parties. He cannot summarily 
deal with the case after local inspection—Emp ν. Gangat, 4 C.W.N. 779! 

Cr os 
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the terms of the section are wide enough to cover both cases, and the 
fact that Sec. 133 expressly provides for an order by the Magistrate 
directing the removal of obstruction to public pathways does not necessarily 
imply that a similar order cannot be passed in proceedings under Sec. 147. 

This section does not enable the Magistrate to order the Police to re- 
move the obstruction, There 1s no indication in the Code that the Legis— 
lature intended the Magistrate to carry out an order under this section 
through the agency of the Police This section clearly contemplates 
orders directed to persons who afe parties to the dispute—Dalmir v. 
Khodadad, 36 Cal. 923, contra—Dowlat y. Siva Prasad, 15 C.L.J. 267, 
12 Cr.L.J. 319 where it was held thar the Magtstrate had jurisdiction 


to direct the complaining party to remove the obstruction with the assis- 
tance of the Police 


Under sub-section (3) a Magistrate has jurisdiction to make a prohi« 
bitve order (‘order directing that such thing shall not be done,‘ agamst 
a party who 1s found not to have the right which he claims. Where the 
Ist. party claimed a right of passage over certain land which the other 
party dented, and che Magistrate found that the right of easement did not 
exist, the Magistrate had jurisdiction to pass an order directing that (he 
first party should not use the right of passage unti} he obtained the 
decision of a competent Court adjudging his right—Pyari Mohan Vv. 
Harish Chandra 23 CW N 956, 20 Cr.LJ 25). 


Order must affect parties only ~~This section contemplates an oder 
to be passed between parties to the proceedings only. An order affecting 
Persons who are not partes to the proceedings is not within the purview 
of this section and is therefure hable to be set aside as affecting furisdic- 
tlon—Pillann vy Darya, 20 CrLJ 110 (Nag) 


Order contrary to Cuil Court's decree —It the matter which is i= 
dispute under this section (e g a disputed fishery right) has already bee 
adjudicated upon by a Crvil Court, a Magistrate has no jurisdiction to 
enquife into ἃ clam which 1s entirely conteary to that Court's decree—I8 
re Anya Shidya, 29 Bom LR 715, 28 CrLJ 578 (579). 

Duration of order —An osder under this section is bad in form, Mit 


contains no restriction of tme for which it is to operate—~/a re Afmaram, 
14 Bom 25. 


475. Revival of proceedings ~Where during the pendency 
of proceedings under sec 147, the parties referred the dispute to arbitfa- 
tion, whereupon the Magistrate made an order to the effect that turtheT 
proceedings were unnecessary, and they were therefore stayed, but alter 
the arbitration proceedings (which remained pending for one year} became 
ineffectual, the Magistrate continued the proceedings under sec. 147, helt 
that the Magistrate’s order staying further proceedings ousted his jurisdi¢- 
tion to continue the proceedings Moreover, the Magistrate could 10! 
revive the proceedings unless he had drawn up fresh proceedings ~9nd 
uniess he was satisfled that there was a fresh dispute likely to cause 5 
fresh breach of the peace alter the arbitration proceedings ceased, A 
he was not justified in assuming that the causes which originally exist 
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instance, in cases in which it is necessary to ascertain by measurement 
the disputed areas of land or to ascertain whether particular lands are 
indentical with the lands detailed in documents, and in such cases only. 
When, however, any fact can be elicited by evidence, thar evidence should 
be heard by the Court itsell’—Cal H C Cur. No 41 of 1866. The 
scope of local inquiry is extremely Umited It should be restricted 
solely to some question relating to the feature of the property about 
which the dispute has arisen, and should nor be directed to any matter 
which can be proved before the Magistrate by oral evidence, such as 
the question of actual possession—Jn re Bakunt, 3 C.L.R, 134; Lachmi 
Narain ν. Mukhram, 24 Cr LJ 507 (Pat) The object of local inspec~ 
tion is to understand and appreciate the typography of the land in dispute 
in order to ard the Magistrate in appreciating the evidence offered by 
the Court , but the local mspection cannot take the place of Jegal 
evidence, much less the result thereot can be used as a basis for the 
decision—Ram Raten vy Tarak Nath, 25 CrLj 412, ALR 1022 Pat. 
249 ‘Thus, in a case where the levels and the falls of water are Οὐδ, 
cerned, local mspection 1s imminently nécessary—-Dowlat v. Siva Prased, 
15.0.1} 267, 12 CrL J. 319 So also, where nghts of irrigation and 
fights of taking water through particular reservoirs are concerned, 8 
local inspection 1s immediately necessary—-Abdul Hamid v. Hasan, 4 
PLT 297, 24 Crh] 487 


There 1s no hard and fast rule that in every case under this chapteT 
a locat investigation must be held whether the parties desire it or not 
Upendra ν Prasunno, 20 CrL) 17 (Cal) For mstance, st 15. not 
incumbent on the Magistrate to hold sucn an tnvestigation whenever 
he is unable to ascertaim as to which party is τῇ possession—Ibid. 


The term “local inquiry’ in this section contemplates delegation οἱ 
judicial Tunettons, the mere making a survey of the disputed jand* 
preparing a map thereat do not amount to a local inquiry under this sec~ 
tion, because they are nor judictal but purely munisterral acts; and such 
acts can be entrusted tw a person other than 4 Magisirate eg. to 8 
pleader Cummssivner jor even an amin) The report of such a person 
cannot be read as evidence under subsection (2) but he must be called’ 
as a witness and examined and cross-examined as (0 his report—Chulaé 
Makto v. Surendra, 1 Pat 75.3 PLT 17, 23 Crug 152. 


Who can make the inquiry —The trying Magistrate can himself make~ 
the local inquiry. Though as a rule it is better to have the local investl- 
gation carried out by some other person, there 1s nothing in jaw fo prevent 
the presiding Magistrate from conducting the mqmry himself, provided’ 
he records what he saw and does not act upon hearsay evidence—Dowlat® 
v. Siva Persad, 15 C.L.). 267; Abdul Hemid v Hasan, 4 P.L.T. 297, 
24 Crb.J. 487. 

This section empowers the presiding Magistrate to depute 4 
gubordinate Magistrate to make the inquiry, but the person deputed must” 
pe a Magistrate, not a Kanungee—In re Uma Churn, 7 CLR. 352. i 
however, the trying Magistrate deputes ἃ Kanungoe to make an inquiry, 
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his report cannot be taken as evidence in the case, like the report of a 
sub-Magistrate, but the Kanumgoe (ike any other private petson who 
has seen the place) must came into the witness-box and depose on oath 
as to what he saw—dAckambit vy. Sarada, 12 Cr.LJ 480 (Cal.} 


The deputed Magistrate must make the inquiry himself; he cannot 
delegate it to some body else—Jarwant v. Rama Rao, 20 Cr.L.J. 107 
(Nag ). 

Recording evidence by the deputed Magistrate —The local imquiry 
authorised by this section is not merely a local mspection by the sub- 
Magistrate, but includes the act of recording evidence by such Magistrate 
in the course of the inquiry. But the recording of evidence by the sub- 
Magistrate does not absolve the trying Magistrate from the duty imposed 
upon him by sec. 145 (4) of receiving the evidence produced before him 
by the parties and taking any further evidence he may think necessary. 
Where a first class Magistrate recorded no evidence fumself but acted 
solely upon the evidence taken by a sub-Magistrate at a local inquiry, the 
former must be deemed to have acted without jurisdiction, but this defect 
or irregularity would be cured by sec 537 and the High Court would 
flot interfere—Muthusamy v Kalinga, 33 M.L J. 78, 18 CrL.J. 715. 


477. Report of the deputed Magistrate :—Subsection (2) 
provides that the report of the deputed Magistrate may be read as evidence 
in the case, but at is not necessary to examine such Magistrate on oath 
as a witness—Achambit ν. Sarada, 12 Cr.L.J. 480 (Cal.). 


When a local inquiry is instituted, and the result reported, such_ 
report becomes a part of the proceedings in the case, and the party 
affected by it is entitled to be acquainted with the result of it and to 
have an opportunity of rebutting the report, if he thinks necessary so 
to do—Jaiwantk v, Rama Rao, 20 Cr.L J. 107 (Nag.); λίιγ Dhunoo v. 
Brown, 21 W.R 25. If a Magistrate makes a local inquiry he must 
make a note of what he saw and must place it on the record so that the 
parties may be in a position to know what impression the Magistrate has 
got by the local inquiry It 1s possible that the Magistrate may have 
formed a wrong impression, and if the results of his inspection are 
recorded, the parties would be in a position to know if there has been 
an error, and to remove the wrong impression formed by the Magistrate 
Abdul Hamid y. Hasan, 4 PL.T. 297, 24 CrLJ. 487. 


Decision based on report.—A Magistrate cannot base his decision 
Merely on the report of the subordinate Magistrate, without examining 
any witness—Pitambar v. Saroda, 10 ALJ. 465, 13 Cr.L.J. 777; Ram- 
ratan y. Taraknath, 25 Cr.LJ. 412 (Pat.), In Muthusami v. Kalinga, 
17 CrL J. 478 (Mad.) and Prziruddin y Totajennissa, 14 Cr.L.J 302 
(Cal.) however, the Magistrate deciding the case on the basis of the report 
of the inquiry was held to have acted within his jurisdiction. Where the 
trying Magistrate based his order on the report of the sub-Magisteate and 
on the evidence recorded by him during the local inquiry, and both parties 
Were quite content to abide by the result of the sub-Maglstrate’s Inquiry, 
and no objections were advanced before the trying Magistrate against the 
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sub-Magistrate's finding, it was held that the order of the trying Magis- 
trate was not without jurisdiction and should mot be interfered with in 
tevision—Muthusami ν᾿ Kalinga, 33 M L.J 78, 18 Cr]. 715 


478. Costs :—Before this section was amended by the 1923 
Amendment Act, it was held that the only costs which a Magistrate could 
award under this section were those incurred for witnesses or pleaders’ 
fees or both. He could not make an order for eny other costs, e.g costs 
on account of damage to crops—Prayag vy Gobind, 32 Cal, 602, So 
also, he could not include in the costs the penalty patd by one party on 
behalf of the other under section 44 (3), Stamp Act in respect of an 
improperly stamped document Produced in evidence in a proceeding under 
Sec. 145 of this Code—Popun y Tummalagenta, 13 ML.T. 224, 13 Cr 
LJ. 297, 


Under the present section as amended, the word “include” shows 
that the Magistrate is able to award costs other than those fncnrred for 
Witnesses or pleaders’ fees 


In awarding costs for witnesses and pleaders’ fees, the Magistrate 
should not imelude additional costs incurred for extra fees and lor 
travelling and other expenses of a like nature incurred for bringing pleaders 
or counsels from a distance—Rajendra ν Md. Arzumund, 9 C.W.N. 887. 


A Magistrate has jurisdiction to award only the actual costs incurred; 
and the order must give particutars as to how the Magistrate arrived at 
the figure, otherwise the order is bad—Udoy Narain v, Satish, 14 ΟΝ. 
Ixxin The order awarding costs is a judicial order and therefore must be 
based on proper matertals, there must be materials on the record to show 
that the Magistrate arrived at the figure as the result of a calculation 
of the costs incurred by the party An order arbitrarily awarding a round 
sum of Rs 50 or Rs 100 as costs, without there being anything on 
record to show that the said amount was actually incurred, is bad in 14 
and must be set aside—Jhaman v Thakurt, 1 P L.T 369, 21 Cr.L J. 625; 
Hira Mahton v Ra Kumar, 3 PLT 484, 23 CrLJ, 508, Khubi ν, 
Darbari, 2 P.L.T. 267, Manglu ν Ramdhani, 9 P.L.T. 835, 30 Cr.L.J. 
253, So, before making an order as to costs, it is necessary and propet 
that the Magistrate shoutd ποῖα an inquiry as to what expenditure in costs 
was actually incurred—Nemdhari v. Ram Tahal, 17 Cr.L.J 348 (Pat.) 

The Magistrate may direct that the costs of any party are to δὲ 
paid by any other party to the proceeding, but not by persons who aré 
not parties to the proceeding—Emp v Chet Khan, 27 Cr.L J, 21 (Oudhi. 

U the costs are such as would falt within the, scope of this section, 
the High Court will not consider whether they are excessive or deficient 
—Bansi v. Syed Mohd, Akbar, 18 C.W.N. 811, 12 Cr.LJ. 376. 

The costs will be recoverable as fines See Sec, 547, The words 
“All costs.....fines” have been omitted as unnecessary, because a general 
provision to that effect has‘been made in sec. 547, 

Costs in revision:—The costs referred to in this section are the 
costs facurred In the magisterial proceedings, Magistrates have power 
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under this section to direct by whom any costs incurred by the parties in 
proceedings before them under this Chapter are to be paid. So also, 
the High Court in revision can pass any order which the Magistrate him- 
self could have passed, :¢., the High Court can in revision direct the 
casts incurred before the Magistrate to be paid by one party to another. 
But the High Court cannot, m revision of proceedings under Ch XII, 
direct the costs incurred before the High Court in revision to be paid 
by one party to another. Even the award of costs cannot be treated as 
incidental or consequential to the disposal of a revision petition within 
the meaning of sec 423 (1) (d), for it does not necessarily follow from 
-an order passed in revision—Veerappa v. Avudayammal, 48 Mad. 262 
{F.B), 48 M.L.J 106, 26 Cr.L J. 707. 


But the Bombay High Court is of opinion that the High Court can 
award the costs incurred in the hearing of the revision petition: such 
power is given by sec 439 read with sec 423 (d)—Bai Jiba v. Chandulal, 
27 BomLR 1353, Α.1.Β 1926 Bom. 91, 27 CrL.J. 661 


Who can order costs:—Only the Magistrate who passes the final 
order under Sec, 145, 146 or 147 can pass an order awarding costs, 
though the actual assessment may be made by his successor, This can- 
not be interpreted as authorising the successor of the Magistrate who 
passed the final order under sec. 145 to award costs to the successful 
‘party. Where the Magistrate making the final order declaring possession 
left the district, and his successor made an order granting costs, the 
order as to costs was set aside as made without jurisdiction—Jklas vy. 
Raya Raghuray, 13 OC. 66, 11 CrLJ 335. 


The Magistrate passing the order as to costs must be the Magistrate 
passing the decision in the case—Nafar Chandra ν. Siddhartha, 47 Cal 
914, 24 C.WN 672; Manglu v. Ramdham, 9 P.LT 835, 30 Cr.L J. 
252. But he may or may not be the Magistrate who initiated the proceed- 
ings under this chapter, Where the proceedings under this chapter are 
initiated by one Magistrate, and the final order 1s passed by another, it 


is the latter Magistrate who can award costs—Vythinadha v. Mayandt, 
29 Mad. 373 


Time of awarding costs —-An order for costs should ordinarily be 
made at the time of the original order and in the presence of parties— 
Ὁ. E. ν. Tomijuddi, 24 Cal. 757; Iklas ν. Raja Raghuraj, 13 O.C. 66, 11 
Cr LJ. 335. The award of costs under this section should be made by 
the Magistrate at the time of giving hus decision, unless for any reason 
the consideration of the matter is reserved for any future stage of the 
proceedings—Binoda Sundari v Kali Krishna, 22 Cal. 387. There is no 
hard and fast rule which lays down that an order for costs must neces- 
sarily be made at the time the judgment is delivered—Dowlat v. Siva 
Prasad, 15 C.L.J. 267 The order for costs may be made within a 
teasonable time alter the passing of the judgment—Nafar v Siddhartha, 
47 Cal, 974, 24 C.W.N. 672; Manglu v. Ramdhani, supra. In the usual 
course an award should almost invariably be contemporaneous with the 
decision of the main question and the order passed thereon. But the of 
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fact, that the award of costs has not been made at the very time of the 
decision of the case, does not necessarily render the award myalid; and 
when the circumstances of a case Teally require it, the disposal of the 
question of costs may be postponed—Vythinatha v. Mayand:, 29 Mad. 373. 


If the order awarding costs is not passed at the time of passing the 
decision in the case, it must be passed within a reasonable time after the 
disposal of the case and in the presence of both parties—Vythinatha v. 
Mayand:, 29 Mad, 373; Nafer v. Siddhartha, 47 Cal. 974; Dowlat v. Sive 
Pershad, 15 C.L.J. 267 What 1s reasonable time must depend uron the 
circumstances of each case—Nafar v Sidhartha, 47 Cal. 974. An order’ 
awarding costs made long (three months) after the original order and 
without giving notice to the parties affected and without allowing then 
an opportunity to appear and show cause is bad—Q. E. v. Tomynddt, 24 
Cal. 757; Palantand: y Sammandi, 16 L.W. 613; Manglu v. Ramdhant, 
supra. But an order awarding costs made “ten days after the passing 
of the order under sec. 145 (δ) is not illegal by reason of the delay=- 
Chadhan v, Ramsingh, 19 Cr.L J. 390 (Pat). 


478A. Assessment of  costs'—Who can assess casts .—~ 
Where the Magistrate who passed the decision under Sec 145 had already 
awarded the costs, it is mot necessary that the costs should be assessed 
by the same officer who decided the case—Guridhar ν. Ebadulla, 22 Cal. 
384. Another Magistrate (e g. his successor) has jurisdiction to assess the 
amount of costs—Md Ershad Ah v Saroda, 23 Cal. 37 (dissenting from 
Bhojal v Nirban, 21 Cal 609); Giridhar, 22 Cal, 384; Bansi v, Syed 
Mohd, 15 CWN 811, Subbiah v Chokkalinga, 27 MLJ 613, 15 
CrLj 676 Though a Magistrate did not himself pass the order under 


sec. 145, still he has jurisdiction to assess costs—Dilbas: v Desratt, 10 
C.W.N 1030 


Time of assessing costs —An order awarding and assessing costs 
should be made at the time of the onginal order—Q E. v. Tomijuddt, 24 
Cal. 757 This shows that the assessment of costs should be contem- 
, porancous with the order awarding costs But there 1s no inflexible rule 
that the costs must be assessed at the time of passing the decision in the 
case—Giridhar y. Ebadulla, 22 Cai 384. Once an order as to costs Is 
made, the amount of costs may be subsequently assessed—Emp. % 
Medapatt, 14 M.L.T. 195, 14 Cr.L.J 570. But the assessment must be 
made within a reasonable time after the award of costs, An assessment 
of costs more than two years after the date of the order awarding the 
costs is bad in law—Bhojal y. Nirban, 21 Cal 609 

Application by legal representative for assessment of costs :—Whete 
through-the negligence of the Court’s officers, the amount of costs W4S 
not included in the final order directing payment of costs to the petitioner, 
and nearly three years after, the legal representative of the petitioner 
(the petitioner having died in the interval) applied to the Magistrate 8 
successor in office for the costs being assessed, held that the applica 
tion was sustainable and the applicant was entitled to have the costs 
assessed, although this Code contains no special provision for bringite 


Sec. 149.} THE CODE OF CRIMINAL PROCEDURE 305 


on record the representatives of the deceased parties—Subbia v. Chocka- 
nga, 21 M.LJ 613, 15 CrL J. 676. 


Notice to parties :—An order awarding costs should be made 
in the presence of parties—Vythinatha v. Mayandi, 20 Mad 373. An 
order awarding and assessing costs without allowing all the parties affected 
an opportunity to appear and show cause is bad—Q. Ev. Tomijuddt, 24 
Cal. 757. A Magistrate has no junsdiction to pass am order under this 
section making the patty lable for a certain sum as costs without notice 
to him so that he may have an opportunity of contesting the same— 
Prokash v Ram Prasad, 28 Cal 302, Banst v Syed Mohd., 15 ΟΝ. 
811; Dwarka vy. Nathum, 19 Cr.L J 764 (Pat). 


Even an order setting aside a previous order as to costs cannot be 
passed without givig notice to the opposite party—Dulbas: ν, Deorati, 10 
C.W.N, 1030. 


Revision :—Orders under this section are now open to revision. 
See Note 447 under sec. 145 The ruling in Rajendra v. Md, Arzumand, 
§ C.W.N. 887 is no longer correct 


CHAPTER XIII. 
PREVENTIVE ACTION OF THE POLICE. 


149. Every police-officer may interpose for the 

purpose of preventing, and shall, 

Police to prevent cog- to the best of his ability, prevent, 

nizable offences the commission of any cognizable 
offence, 


478B. Scope :—This section provides for the prevention of cogniz- 
able offences only, Section 23 of the Police Act (V of 1861) appears to 
give wider powers for the prevention of offences in general—K. Εν v. 
Nga Kala, 8LB.R 329, 17 Cr LJ. 347. 


The words ‘interpose’ in this section connotes the idea of actively 
intervening and not merely 2 prohibition by word of mouth. The word 
is not wide enough to cover alt orders grvent by police-officers. It was not 
intended by the Legislature that the police officer would be empowered 
to pass all sorts of sweeping orders, with the consequence of the 
disobedience being punishable under sec, 188 1. P, Code. Such wide 
powers vested in a police officer would interfere tnressonably with 
the ordinary liberty of private citizens and could not have been contem- 


plated by this section—Emp. v. Raghunath, 47 Ail. 205, 26 Cr.L.J. 599, 
A.LR. 1925 All 16S 
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150. Every police-officer receiving information Ἢ 
Information of design 8. design to commit any cognizable 
to commit 2ue¢h offence shall communicate such in- 
offences. formation to the police-officer to 
whom he is subordinate, and to any other officer whose 
duty it is to prevent or take cognizance of the commission 
of any such offence. 


As to the powers and duties of a police-officer, see -secs. 82-85. 


252. A police-officer knowing of a design to caftt 

mit any cognizable offence may 

νοῦν Sint? PPT arrest, without orders from = 
Magistrate and without a bation 

the person so designing, if it appears to such officer tha 
the commission of the offence cannot be otherwise pte 
vented, 
By sec. 151, a Police officer 

to him that the commission 
Should he do so, his subse 
—Bengat Police Manual, 


May atrest without warrant, it it appesss 
of an offience cannot otherwise be prevente 
quent procedure must be regulated by 50 
2nd Edition, p. 374. 


152. A police-officer may, of his own gate 
; injury iMterpose to prevent any inj 
P ti : 18 
το public property, "7 attempted to be committe pee 
; view to any public property, ™ 
able or immoveable, i 


Μ ny 
‘ or the removal or injury of 87 
public landmark or buoy or otlier mark used for navi 
tion, 


153, (1) Any officer in charge of a policetit 
᾿ ᾿ may, without a warrant, ἐπὶ 
«οὐ measaree’ "Place ‘within the Tene of δὲ 
station for the purpose of Te 
any weights or measures OF as he 
used or kept therein, whene™™ αν 
e that there are in such plate 


hich 


ing or searching for 
ments for weighing, 
has reason to believ 
weights, measures 
ate false, 


(2) If he finds in such place anv weights. 
ors Bo ea eae Sede Sil a," may 5 
the +. : “τὰ ; Ξ ὁ 


seizure to ἃ Magistrate having jurisdiction. 


or instruments for weighing 


eS 
easut! 
mea ce 


γ΄. 


Sec, 153.] THE CODE OF CRIMINAL PROCEDURE 397 


478C. This section expressly authorises en inspection of the weights 
and measures by an officer-in-charge of a Police Station, In comparing the 
weights used in the bazar, some reasonable allowance should be made for 
wear and tear and of the rough and ready methods of bazar shop-keepers 
—Crown ν᾿ Nanak Chand, 1913 P.R. 20, 15 CrLJ 11. 


This section does not apply to the Police in the towns of Calcutta, 
Bombay and Madras, because similar provisions have been made in 
Calcutta by secs. 55 and 56 of the Calcutta Police Act (Bengal Act IV 
of 1886), in Bombay by sec 4 of the Bombay City Police Act IV of 1902, 
and in Madras by sec. 32 of the Madras City Police Act III of 1888 

See Act XXXI of 1871 relating to weights and measures of capacity, 


and the rules framed under sec, 11 of that Act As to offences relating. 
to weights and measures, see Chapter XIII, I. P Code 


PART V. 


INFORMATION TO THE POLICE AND THEIR 
POWERS TO INVESTIGATE. 


CHAPTER XIV. 


This Chapter, except secs. 155, does not apply to the Police in the 
towns of Calcutta and Bombay. Sec. 155 only applies to the Police 
of Calcutta and Bombay.—Q. Ε. v. Nilmadhab, 15 Cal. 595; Q. Ev. 
Visram Babajt, 21 Bom. 495 (499). For Section 164, see Note 509 under 
that section 


. 154. Every information relating to the commission 
of a cognizable offence, if -given 
orally to an officer in charge of a 
police station, shall be reduced to 
writing by him or under his direction, and be read over 
to the informant; and every such information, whether 
given in writing or reduced to writing as aforesaid, shall 
be signed by the person giving it and the substance there- 
of shall be entered in a book to be kept by such officer 


in such form as the Local Government may prescribe in 
this behalf. Ee 


479, Scope —This section enables a Station House Officer to 
receive and record the information of the commisssion of a cognizable 
offence outside his station limits, though he has no power under Sec, 157 
to conduct an investigation in respect of such offence—Nandamuri y. ἘΠΊΡ.ν 
1914 M.W.N, 382, 15 CrL J. 622. 


480. First Information :—The word ‘information’? In this 
section means something in the nature of a complaint or accusation, Of 
‘at Jeast information of a crime, given with the object of putting the police 
in motion in order to investigate, as distinguished from information 
obtained by the Police when already investigating a crime When the in- 
formation which is first given to the police is of such a vague and indefinite 
character that It cannot be treated as coming under section 154, so 85 (Ὁ 
make It incumbent upon the officer in charge of the police station to start 
‘an investigation, and he may reasonably require more information before 
doing so, any further jalormation given to him in such circumstances MY 
fall within section 154. In such a case such further information will not 
fall within section 162. The information referred to in section 154 mY 
come from more thin one source, and more than one such information 


Information in cog- 
nizable cases. 
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may be recorded at or about the same time under the section; but once 
the police have taken active steps to investigate, any written statements 
taken by them fall within section 162 and are inadmissible in evidence— 
Gansa Oraon v Καὶ E, 2 Pat. 517, 4 P.L.T 462, 24 Cr.L J. 641. 


The information referred to in this section 1s the first information 
οἱ the offence by whomsoever given The frst information ss that !nfor- 
mation which 1s given to the police first in point of time and not that 
which the police may select and record as first informstion—K. E. v. 
Bhutnath, 7 C.W.N. 345 Thus, where upon information given by the 
Chowkidar of an offence, which was duly recorded in the station diary, 
the Sub-inspector went to the Hospital to see the dying man and took 
down his dying statement and filed it as the first information, it was 
hhefd that the statement of the Chowkidar, and not that of the dying man, 
was the first information of the offence—~K E v. Daulat, 6 C.W.N. 921, 
Where a person reported to a police officer that he had seen a certain 
woman with her throat cut, and the officer did not make a record of 

, the fact but subsequently treated an information lodged by the woman's 
father as the first information in the case, held that the unrecorded informa- 
tion, and not the information given by the woman’s father, was in fact 
the first information—Chandrnika ν. K. E., 1 Pat 401, 3 P.L.T. 771, 
ΑΕ. 1922 Pat, 535. The information given by a Chowkidar to the 
effect that the mother of the accused had told him that the latter had 
assulted his younger brother whilst under the influence of drink and 
that he (the Chowkidar) had seen blood-stains on the younger brother's 
head, was entered in the station-diary but not signed by the Chowkidar, 
and the police officer proceeded to the scene of occurrence dnd there took 
down the statement of the wife of the accused and took her thumb im- 
Pression thereon; held that the Chowkidar’s information was the first 
intormaion in the case and that the statement made by the wife of the 
accused to the investigating officer was not admissible in evidence (sec 
162)-Gansa Oraon v. K. Ε, 2 Pat. 517. 


A statement made by a witness during investigation after the police 
officer has actually arrived at the scene and himself seen what has happened 
is not first information—Chittar Singh v. Emp , 47 All. 280, 23 A.L.J. 14, 
26 Cr.L.J 554 A statement by ‘a witness to the police officer in the 
course of an investigation under the chapter and recorded under sec. 161 
cannot be treated as first information given to the Police under sec. 154— 
Sullan v, Wellbourne, 3 Rang 577, A.I.R. 1925 Rang. 364, 26 Cr.L.J 
1532. The first information is the information given out immediately after 
the occurrence and reported to the Police and not the informstion which 
has been elicited in the course of the investigation. The Arst information 
is the basis upon which an investigation under this chapter commences, 
It Is erroneously thought that’ the information on which an investigation 
is commenced is not the first information of the offence, and that when 
in the course of Investigation something has been elicited which shows 
that an offence has been committed a first information can be recorded. 
This Is certainly not what the Isw contemplates. In nearly every trial 
it Is Important that it should be known to the judicial officer what were 
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the facts given out immediately after the occurrence and reported to the 
police, and the object of a first information is to render him so acquainted— 
Κ. E. v. Bhut Nath, 7 C.W.N. 345; Peary Mohan ν. Weston, 16 C,W.N. 
145, 13 Cr.L.J. 65; Autor Singh v. Emp., 17 C.WN. 1213, 14 Cr.L J- 
642. The first information ts the basis of the case, and whether it be true 
or false, it at any rate usually represents what was intended by the 
informant to be the case set up by him at the time All Crimmal Courts 
should bear In mind the importance of examining, when there appears 
to be any necessity to do so, the first information of an offence reduced to 
writing in accordance with this section In view af the notorious tendency 
in this country to improve upon the original statement of facts to strengthen 
the case as it proceeds and sometimes to add to the persons originally 
named as the offenders, it 1s of great importance to know what was said 
at first.—C P. Cr Cir, Part Il, No. 9. 


Where the first information was recorded by a police-officer ‘some 
hours after he had begun investigation of the case, but there was no 
previous information recorded and reduced to writing by him, the report 
falls under this section—Dargaht v Emp., 52 Cal 499, 26 Cr.L.J. 1213, 
A.IR. 1925 Cal 831. But g statement recorded several days after the 
commencement of the mvestigation, and after there has been some deve- 
lopment 15 not only not the first information but has very little or no value 
at all as the original story, because it can be made to fit into the case as 
then developed~—Emp v Kampu, 11 C WN. 854; Peary Mohan Ww 
Weston, 16 C WN 145, 13 Cr LJ 65 (Midnapur Damage Suit). 


An information given to a village Magistrate which it was his bounden 
duty to pass on to a Police Station House officer who recorded it, must 
be considered as having been given to the latter and recorded as first in- 
formatton under this section, and cannot be regarded 55 a statement record- 
ed during the course of an investigation under sec. 162—Entp. v. Venkata- 
rayudu, 28 Mad 565 A statement which 18 merely the reproduction by 
the person making it of the statement said to have been made by another 
person is not first informaton and not admissible in evidence as such; 
and although the evidence given by that person who furnished the informa- 
tion to the informant could be contradicted by the evidence of the latter, 
it could not under Sec. 155 (3) Evidence Act, be contradicted by what the 
police recorded as the first information—Emp v. Dina Bandhu, 8 C.W.N. 
218. Where a person who was assaulted sent a telegram to the Police 
complaining of the offence, and the Police Sub-Inspector turned up of the 
spot and recorded a statement from the complainant, held that the telegram 
was not a first information as It was not reduced to writing on an ord 
statement nor a writing given to the police signed by the person making 
the statement. It was the statement subsequently recorded by the Police: 
Sub-Inspector that was the first infotmation—Chidambaram, 55 ML.J. 251» 
29 Cr.L.J. 717 (718). 

481. Evidentiary value :—The first information recorded by 
the’ police is of considerable value at the trial, because it shows on ue 
materials the investigation commenced and what was the story then to) 
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—Emp. v. Kampu Kuki, 11 C.W.N. 554. In every trial it is important 
that {t should be known to the judicial officer what are the facts given out 
immediately after the occurrence and reported to the police, and the object 
of the first information is to render him so acquainted. For that purpose 
the diary in which the frst information was recorded as well as the 
memorandum, if any, made by the police of what the informant sald, is 
admissible in evidence—K E. vy Bhutnath,7 CWN 345. 


But although the first information is a document of considerable im- 
portance which is in praciice always and very rightly produced and proved 
in crimimal tnals, yet it 1s not a piece of substantive evidence and can be 
used only as a previous statement admissible to corroborate or contradict 
a statement made subsequently in Court—Choghatta v Emp., 27 Cr.L.J. 
121 (Lah.), Autor Singh v, Emp., 11 C WN. 1213, 14 Cr.L.J. 642; Chittar 
vy Emp., 47 All. 280, 23 A.L.J. 14, 26 CrL.J. 554, Jbrahim, 8 Lah 605, 
28 Cr.L.J. 983 (985) A report of the commission of an offence made at 
a thang may be used in a criminal trial to corroborate or cross-examine 
a witness, though such reports age no evidence of the existence of facts 
therein mentioned—Q E. v. Ram Sukh, 1897 A'W.N. 47 

As the first infdérmation report can only be used by the prosecution 
for the purpose of corroborating in the witness-box the person who supplied 
the imformation contained in the document, it follows that if the informant 
himself can only speak from hearsay, the report cannot be used to corro- 
borate such inadmissible evidence of the witness—Sajjan Singh v. Emp., 
6 Lak. 437, 26 CrLJ 1489, A.LR. 1925 Lah 418 


“Officer in charge of a police station’? :—As to the 
powers of superior Police officers under this section, see sec. 551. In the 
absence of the Sub-Inspector ar Head constable, a constable left in charge 
of a Police station cannot accept any complaint or prepare and submit the 
first information report of any crime reported to him, unless the Local 
Government shall have given him powers under section 4 (p). 


482. “Shall be reduced to writing” :—The object of a first 
information being to show what was the manner in which the occurrence 
was related when the case was first started, it should always be carefully 
and accurately recorded—Peary Mohan v. Weston, 16 C.W.N. 1418 The 
first information must be recorded at once, and it is not proper to wait until 
it Is certain that an offence has been committed; See K. E. v. Bhutnath, 
7C.W.N. 345; Emp v. Καπιρα Kuki, 11 C.W.N 554. 1 the information 
be given orally, it must be recorded in plain and simple language, as nearly 
as possible in the informant’s own words. The use of technical or legal 
expressions or high flown language or of lengthy and Involved sentences 
1s forbidden—Ben. Pol. Code, p 372. It is of the utmost importance in 
recording the Arst information, that the actual words of the complainant 
should be used and not an Urdz translation of them. The recorder should 
take down the complaint 85 it is made and not merely his own impression 
of what the compfafnant meant to say—Reg. and Ord. N.W.P., p. 268 a 

Power to question the informant :—If the informatio, «. 
whether given orally or presented in writing, be not complete in Itself, ~ 

Cr. 26 - 
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Police officer should elicit by interrogation such further information as may 
be necessary—Beng. Pol. Code, p 372. See also C. P. Pol. Man., 
p. 147, 


483. “Shallbe signed’? :—The informant’s statement when 
complete should be read over to him and he must sign it. The report 
should show that this has been done. In “‘hernous cases" the statement 
should be read over to the informant in the presence of one of more 
respectable and uninterested witnesses, who should also be asked to sign 
it—Beng. Pol. Code, p 372. 


Procedure in the case of written informations :~It the information be 
tendered in writing, it will be endorsed with the date of presentation, and 
the person tendering should be required to sign it (if he has not already 
done so) If the written information relates to facts with which the person 
tendering it 1s acquainted, and which he is able and willing to state orally, 
the mere incident that a written report is presented does not mske it 
wnnecessary to take down the information from the reporter’s own lips. 
Jf the person who brings the written information knows nothing of the 
facts to which it refers, he should be required to state the circumstances 
under which he brought t—C P Pol. Man., p, 147. 


Diary:—The substance of the information shall be entered in 8 
book, which is called the Station or General Diary, in which are recorded 
the substance of the information, the names of the complainants and of 
persons arrested, offences charged, property taken into possession and 
witnesses examined See sec 44 of the Police Act (V of 1861). This 
Diary is different from the Special Diary mentioned in sec. 172. 

484. Punishment :—As to punishment for giving false informs- 
tion to the Police, see secs 182, 203, 211 L.P.C Even if the information 
is not reduced to writing under this section, the person giving the false 
information may be convicted for preferring a false charge under 560. ait 
LP.C.—Malleppa v Emp, 27 Mad 127. 

A police officer refusing to enter in the Diary a report made to him 
concerning the commission of an offence, and making instead an entry 
totally different from the information given, is punishable under sec. 77 
LP.C.—Q. E. v. Md Ismail Khan, 20 All, 151. ᾿ 

As to punishment for refusal by the person giving information to sign 
the statement made by him, see sec. 180 I P.C. 


155. (1) When information is given to an officer 
Information da: cic in charge of a police-station ©! the 
cognizable cases, " commission, within the limits © 
such station, of a non-cogniz2 ‘d 
offence, he shall enter in a book to be kept as aforesal 
the substance of such information and refer the informant 
o the Magistrate. 


Sec, 155.}] THE CODE OF CRIMINAL PROCEDURE 403 


(2) No police-officer shall investigate a non-cogniz- 
Investigation into able case without the order of a 
non-cognizable cares. Magistrate of the first or second 
class having power to try such case or commit the same 
for trial, or of a Presidency Magistrate. 


(3) Any police-officer receiving such order may 
exercise the same powers in respect of the investigation 
{except the power to arrest without warrant) as an officer 
in charge of a police-station may exercise in a cognizable 
case, 


484A. Scope :—This section applies to the Police in the towns of 
Calcutta and Bombay; see Queen Emp ν. Nilmadhab, 15 Cal. 595; 
Q. E. v. Visram Babaji, 21 Bom. 495. 


485. Investigation into non-cognizable cases :—Under 
this section, a Police-officer cannot investigate a mon-cognizable case and 
cannot submit a report with reference to st, without the order of a 
Magistrate. If he receives information relating to the commission of a 
non-cognizable offence, he should enter the substance of it in the diary 
and refer the informant to a Magistrate. If a Police-officer of his own 
motion, as where he has seen the alleged offence committed, makes a 
formal report or complaint in respect of a non-cognizable offence, it will 
amount to a complaint within the meaning of sec. 4 (h), for there is no 
provision by which he can in such a case make ἃ Police report—K. E. 
ν, Sada, 26 Bom. 150, 


A police officer is not competent to make an investigation into a non- 
cognizable offence, but the investigation of a non-cognizable offence 
would not be illegal af it is made during the investigation of a cognizable 
offence—Emp. v. Shivaswami, 51 Bom. 498, 29 Bom.L ἢ. 742, 28 
Cr.L J. 939. 


A Police-officer who has been ordered by a Magistrate to investigate 
a non-cogmzable offence, cannot legally delegate the duty of making the 
tnvestigation to a chief constable—Q. E. v Kalidas, Ratanlal 488. 


It is incumbent upon a police-officer, who investigates a non-cognizable 
case under the orders of a Magistrate, to keep the diary, for which pro- 
vision is made in sec, 172—Hira Lal v Crown, 1918 PR. 16, 1918 P-L.R. 
63, 19 CrL.J 517. 

The power to arrest without warrant is expressly taken away by this 
section from the Police in the investigation of a son-cognizable offence 
—Nga Pov Ὁ E,U.BR (1897-1901) 31. 

Alter the Investigation is over, it 1s the duty of the Police to submit 
8 report to the Magistrate under sec 173. Where information was given 
to the Police of the commission of a non-cogn:zable offence, and the 
Magistrate ordered the Police to investigate the case and report, and the 
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Police officer should elicit by interrogation such further information a3 may 
be necessary—Beng. Pol Code, p. 372. See also Ὁ. P. Pol Man., 
p. 147. 


483. “Shall be signed” :—The informant’s statement when 
complete shotld be read over to him and he must sign it. The report 
should show that this has been done In “‘hemous cases" the statement 
should be read over to the informant in the presence of one or more 
respectable and uninterested witnesses, who should also be asked to sign 
it—Beng. Pol. Code, p. 372 


Procedure i the case of written informations :—-If the information be 
tendered in writing, it will be endorsed with the date of presentation, and 
the person tendering should be required to sign it (if fe has not already 
done so}. If the written information relates to facts with which the person 
tendering it is acquainted, and which he is able and willing to state orally, 
the mere incident that a written report is presented does not make it 
unnecessary to take down the information from the reporter’s own Bae 
If the person who brings the written information knows nothing of the 
facts to which it refers, he should be required to state the circumstances 
under which he brought it—C. P. Pol. Man., p. 147. 


Diary:—The substance of the information shall be entered - 3 
book, which is called the Station or General Diary, in which are recor νὴ 
the substance of the information, the names of the complainants and οἱ 
persons arrested, offences charged, property taken into possession ἐπ 
witnesses examined See sec 44 of the Police Act (V of 1861) 

Diary is different from the Special Diary mentioned in sec. 172. 


484. Punishment :—As to punishment for giving false inform 
tion to the Police, see secs 182, 203, 211 LPC. Even if the saformi 
is not reduced to writing under this section, the person giving the " Ἢ 
information may be convicted for preferring a false charge under δέ, 2 
L.P.C.—Matlappa vy Emp, 27 Mad. 127. 


A police officer refusing to enter in the Diary a report made to ba 
concerning the commission of an offence, and making instead an entry 
totally different from the information given, is punishable under sec. 
£P.C.—Q. Ε. v. Md, Ismail Khan, 20 All. 151. 

As to punishment for refusal by the person giving informatio 
the statement made by him, see sec 180 LP.C. 


155. (1) When information is given to an rae 
ἐξα νος in charge of a police-station © 5 
cogniatic cases” "°"* commission, within the limits μὲ 

if such station, of a non-cogniza?, 
offence, he shall enter in a book to be kept as aforesat 
the substance of such information and refer the informan 
to the Magistrate. 


n to sig 
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(2) No police-officer shall investigate a non-cogniz- 
Investigation into able case without the order of a 
non-cognizable cases. Magistrate of the first or second 
class having power to try such case or commit the same 
for trial, or of a Presidency Magistrate. 


(3) Any police-officer receiving such order may 
exercise the same powers in respect of the investigation 
(except the power to arrest without warrant) as an officer 
in charge of a police-station may exercise in a cognizable 
case. 


484A, Scope :—This section applies to tle Pokce in the towns of 
Calcutta and Bombay, see Queen Emp v Nilmadhab, 15 Cal. 595; 
Ὁ. E vy, Visram Baba, 21 Bom. 495. 


485. Investigation into non-cognizable cases :—Under 
this section, a Police-officer cannot investigate a non-cognizable case and 
cannot submit a report with reference to it, without the order of a 
Magistrate. If he receives information relating to the commission of a 
non-cognizable offence, he should enter the substance of it in the diary 
and refer the informant to a Magistrate. If a Police-officer of his own 
motion, as whefe he has seen the alleged offence committed, makes a 
formal report or complaint in respect of a non-cognizable offence, it will 
amount to a complaint within the meaning of sec. 4 (h), for there is no 
provision by which he can in such a case make a Police report—K. E. 
v. Sada, 26 Bom 150, 


A police officer is not competent to make an investigation into a non- 
cognizable offence, but the investigation of a non-cognizable offence 
would not be illegal if it is made durmg the investigation of a cognizable 
offence—Emp. ν, Shivaswami, 51 Bom. 498, 29 Bom.L.R. 742, 28 
Cr.L,J. 939 


A Poltce-officer who has been ordered by a Magistrate to investigate 
a non-cognizable offence, cannot legally delegate the duty of making the 
investigation to a chief constable—Q. £. v Kalidas, Ratanlal 488. 


It is incumbent upon 8 police-officer, who investigates a non-cognizable 
case under the orders of a Magistrate, to keep the diary, for which pro- 
vision is made in sec. {72—Hira Lal v. Crown, 1918 P.R. 16, 1918 P.L-R. 
63, 19 Cr.L.J. 517. 


The power to arrest without warrant 1s expressly taken away by this 
section from the Police in the investigation of a ron-cognizable offence 
—Nga Pov. Q. E, U.B.R. (1897-1901) 31. 

Alter the investigation is over, it is the duty of the Police to submit 
ἃ report to the Magistrate under sec. 173. Where Information was given 
to the Police of the commission of a non-cognizable offence, and the 
Magistrate ordered the Police to investigate the case and report, and : 
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Police without submitting any report instituted proceedings agamst the 
informants under sec. 211 of the L.P.C. for giving false information, and 
the accused were convicted, it was held that the conviction was illegal; 
the Police should not be allowed to prosecute without submitting the 
report of the original case to the Magistrate and without having that 
case disposed of by the Magistrate—Emp. v. Appa Ragho, 17 Bom.L.R. 
69, 16 Cr.L.J. 161. 
486. Magistrate’s power to direct investigation :—lo 
In re Janktdas, 12 Bom. 161, it is laid down that this section [5 conversant 
only with the powers of Police-officers, but it confers no power or 
authority on Magistrates to direct a local investigation by the Police or 
to call for a Police report; Magistrates can do so only under sec. 202 
after taking cognizance of the case. But this view is quite unintelligible 
and renders sub-section (2) meaningless. In Emp. v. Vishwanath, 8 
Bom.L.R. 589, 4 Cr L J. 183, it has been correctly held that a Magistrate 
has jurisdiction under sub-section (2) of this section to refer a matter to 
the pohce for investigation and report, even without a complaint, and 
without examining the complainant So also in In re Asadulla, 6 M.L.T. 
259, 11 Cr.L.J. 156, the Magistrate was held competent to order an 
investigation without first taking cognizance of the offence under sec. 190. 
156. (I) Any officer in charge of ἃ police-station 
ΠΟΠΝΕ into πρᾶν, without the order of a Magis- 
coguizatic cares, “"° trate, investigate any_ cognizable 
case which a Court having jurisdic 
tion over the local area within the limits of such station 
would have power to inquire into or try under the provi- 
sa of Chapter XV relating to the place of inquiry oF 
trial. 

(2) No proceeding of a police officer in any such cas¢ 
shall at any stage be called in question on the groun' 
that the case was one which such officer was not em- 
powered under this section to investigate. 


(3) Any Magistrate empowered under Section 190 
may order such an investigation as above mentioned. 


487, Scope :—The reference to Chap. XV in this section does not 
limit the applicstion of this section to offences only, but the Investigation 
may extend to cases within the scope of section 55—Emp. v. Bhajan, 
1893 A.W.N. 124. 

This section only empowers the Magistrate to direct investigation, end 
ἃ Court of Session has no power to do so—K. EF, y. All, 1910 P.R. I. 

If there is 2 delay in the Investigation by the Police, It is the duty 
of the committing Magistrate, and failing him, of the Sessions Judge, t0 
Inquire fully Into the circumstances of the delay to consider its bearing 
on the prosecution story—Q. E. v. Majesty, 2 Bom.L.R 1092. 
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Subsection (3) of this section does not empower a Magistrate, after 
he has taken cogmzance of a case, to order a police investigation under 
sec. 156 and to direct the police to submit a report. Sec. 156 (3) only 
empowers the Magistrate to order a police inquiry in a case where the 
Magistrate does not himself issue process at once When a Magistrate 
takes cognizance of a complaint under sec 200, and refers the case to 
the police for inquiry under sec 202, at is for him to pass the necessary 
order on the police report either under sec 203 or under sec. 204, He 
cannot direct the police, if they find the case to be established, to submit 
a charge-sheet In other words, the Magistrate, after he had acted 
under Ch. XVI cannot proceed under Ch XIV—Isaf Nasya v. Emp., 
54 Cal 303, 28 Cr.L.J 577. 

157. (1) If, from information received or other- 
Procedure where Wise, an officer in charge of a 
cognizable offence police-station has reason to suspect 
suspected, the commission of an offence which 
he is empowered under Section 156 to investigate, he 
shall forthwith send a report of the same to a Magis- 
trate empowered to take cognizance of such offence upon 
a police-report, and shall proceed in person, or shall 
depute one of his subordinate officers not being below 
such rank as the Local Government may by general or 
special order prescribe in this behalf to proceed to the 
spot, to investigate the’ facts and circumstances of the case 
and, if necessary, to take measures for the discovery and 
arrest of the offender : 
Provided as follows :— : 


(a) when any information as to the commission of* 
any such offence is given against 
any person by name and the case 
᾿ is not of a serious nature, the officer 
in charge of a police-station need not proceed in person 
or depute a subordinate officer to make an investigation 
on the spot; 


When_ local investi- 
gation dispensed with. 


(b) if it appear to the officer in charge of a police- 
When police officer Station that there is no sufficient. 
in charge sees no ground for entering on an investi- 
ae oot for gation, he shall not investigate the 
case. > 

(2) In each of the cases mentioned in clauses (a) and- 

(δ) of the proviso to sub-section (1), the officer in charge’ 
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of the police-station shall state in his said report his 
reasons for not fully complying with the requirements of 
that sub-section, and in the case mentioned in clause (Ὁ) 
such officer shall also forthwith notify to the informant, 
if any, in such manner as may be prescribed by the Local 
Government, the fact that he will not investigate the case 
or cause it to be investigated. 

Change :—The italicised words have been added by sec. 32 of the 
Criminal Procedure Code Amendment Act, XVIII of 1923. 

“Not below such. ......behalf’’:—This provision did not exist in 
the Bill of 1914, but the Select Committee which sat on the Bill in 1916 
added the words “not below the rank of a Sub-Inspector.”” The amend- 
ment, however, did not meet with the approval of the Joint Committee and 
they made the present amendment. ‘In view of the general objection to 
the amendment which confines investigations to officers not below the rank 
of a Sub-Inspector, we have made an amendment which enables Local 
Governments to specify a lower rank. We recognise that police work in 
some provinces might be severely hampered by the above restriction"— 
Report of the Joint Committee (1922). 

“And if necessary to take measures’ :—These words have been substl- 
tuted for the words ‘‘and to take such measures as may be necessary. 
Under the old law the taking of measures necessary for the discovery and 
arrest of the offender was incumbent on the police officer; under the 
present Jaw, the police officer has an option to take measures for the arrest 
of the offender ‘if necessary’ ‘This amendment makes it clear that the 
Police have a discretton m arresting a person accused in a cognizable 
case’'Stafement of Objects and Reasons (1914), 

“And in the case... imvestigated’’ -—''This amendment provides 
that if the Police do not imvestigate a complaint, the complainant shall 
be informed to that effect"—Statement of Objects and Reasons (914). 
The words “‘in such manner as may be prescribed by the Local Govern- 
ment’? have been added by the Select Committee of 1916. 

Secs. 154 and 157 ~Whereas every information covered by the 
former section (154) must be reduced to writing as provided in that section, 
it is only that information which raises a reasonable suspicion of the 
commission of a cognizable offence within the jurisdiction of the Police 
officer to whom it is given, which compels action under the latter section 
(157) although of course a report would be sent to the Magistrate—Pual- 
Cir., Chap. XLV., page 171. 

487A. “From information received’ :—These words refer 
to the information glven under Sec 154—Jagdamt y, Mahadeo, 14 C.W.N- 
226; Nandamurl v. Emp, 1914 MWN 382, 15 Cr.LJ. 622. 

488. Investigation of offence outside jurisdiction :— 
‘There Is nothing In thls section to prevent the police of one poljce-station 
from conducting an investigation within the jurisdiction of another police 
circle. Thetefore where the police Inspector of T circle during the ἐπ’ 
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vestigation of a burglary sent some constables to the house of the accused 
situated in another police circle and the constables locked the house In 
question and kept guard of the house, it was held that the Inspector of 
T circle did not act ultra wires—Natha Singh v. Crown, 1915 P.R. 12, 
16 Cr.L.J. 551. 


489. Report :—The report required by this section is the first 
report of the offence which an officer in charge of 8 Police station is 
required to make to a Magistrate as soon as he receives information of an 
offence and before entering on its mvestigation. It 1s to be made direct 
to the Magistrate in order that he may have an early information and be in 
a position to act, if necessary, under Sec. 159--Bombay Police Manual, 
page 91. 

A report under this section is necessary for taking proceedings under 
sec 159—Mouli v. Naurangi, 4 C W.N. 351 The Police report under 
this section would give the Magistrate jurisdiction to enter upon an 
inquiry. But he may determine as he thinks At, either to take no further 
steps or to take eognizance of the offence under Sec 190 (δ) or to pro- 
ceed under Sec. 203—Anonymous, 2 Weir 119. 

Failure to send a report as required by this section is a serious breach 
of duty which may lead to failure of justice Such conduct on the part 
of the police would lead to a grave suspicion that the police were collect- 
ing false evidence—Crown v. Baloch Khan, 4 SLR, 38, 11 Cr.L.J, 498. 

Report, whether a complaint —A report submitted in the usual way 
under secs, 157 and 173 is not imtended to be and could not be a com- 
plaint within the meaning of Sec. 195~Mohham v. K E.,6 OC. 1. 

Report, whether public document—Right of accused to get copies 
before trial:—The report made by ἃ Police officer in compliance with this 
section is not a public document within the meaning of sec. 74 of the 
Evidence Act, and consequently an accused person is not entitled before 
ttial to have a copy of such report—Arumugam v. Karuppayi, 20 Mad. 189. 


158. (1) Every report sent to a Magistrate under 

R ᾿ S. 157 shall, if the Local Govern- 

187 how print thea is ment so directs, be submitted 

᾿ through such superior officer of 

police as the Local Government, by general or special 
order, appoints in that behalf. 


(2) Such superior officer may give such instructions 
to the officer in charge of the Police station as he thinks 
fit, and shall, after recording such instructions on such 
report, transmit the same without delay to the Magistrate. 

159. Such Magistrate, on receiving such report, 

Power to hold investi: ay direct an investigation or, if 
gation or preliminary he thinks fit, at once proceed, or 
Anaury depute any Magistrate subordinate 
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to him to proceed, to hold a preliminary inquiry into, 
or otherwise to dispose of, the case in manner provided 
in this Code. ὃ 


490. Magistrate’s power to hold investigation or in- 
quiry :-—An inquiry can be made under this section only on a police 
report submitted within the terms of section 157, i.e. on a preliminary 
report made before the completion of the police investigation or inquiry; 
but if the report is submitted after investigation, the Magistrate is not 
empowered to act under this section. Thus, where information w2s Jaid 
before the police charging a person with criminal trespass into a house 
with intent to have improper intercourse with 8 female therein, and the 
police reported that they did not beheve that the object was to commut 
the offence stated but that they were not disinclined to believe the charge 
of trespass, it was held that as the report was made after investigation 
into the offence, the Magistrate had no jurisdiction to act under this 
section—Mauh v. Naurangi, 4 C.W.N. 351. 


The inquiry which a Magistrate is competent to hold under this 
section is ἃ prelimmary inquiry Therefore where a report of the com- 
mission of an offence has been made by the police after full inquiry into 
the truth of the information given them 2s to the commission of the 
offence, the Magistrate has no jurisdiction to make any further inquiry 
into the same offence~—In re Kandhiya Lal, 1899 A.W.N 87. 


An inquiry under this section can be made only on the submission of 
a police report, if, however, a complaint is made to the Magistrate, he Is 
bound to proceed under sec 200—Loke Nath v. Sanyasi, 30 Cal. 923. 


Where a case comes before a first class Magistrate under the prove 
stons of secs 157 and 159, he can depute a Sub-Deputy Magistrate to 
hold an investigation or a preliminary inquiry ‘The latter can also, under 
sec. 164 (1), record a statement of a witness made before him in the 
course of the police investigation—Harendra v. Emp., 40 C.L.J. 313, 26 
Cr.L.J. 307. 


The expresston ‘‘preliminary inquiry’ in this section appesrs [0 be 
used in a different sense from its use in section 288, where it refers to 
inquiries under ch. XVII, prior to commitment to the sessions, which 
are held after the police investigation is complete, after the chargesheet 
is drawn up, and after the accused is forwarded under custody under see 
170 to the Magistrate empowered to take cognizance of the case—Peddt 
y. K. E, 45 Mad 230 (233). 

491, When Magistrate cannot try the case :—Where ἃ 
Magistrate took an active part in the capture of parties charged sith the 
commission of an offence, and then tried them himself on that charge, It 
was held that he was bound to state to the accused, so far as he could. 
what were the facts he himself observed and to which he himself could 
bear testimony; and the prisoner in such a situation had a right to cross- 
examine the Magistrate whose evidence should be recorded and form 
Part of the record in the case. The proper course, however, for the 
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Magistrate to have taken in such a case would have been to decline to 
try the case, and to ask that it should be taken up by some other Magis- 
trate—In re Hurro Chunder, 20 W.R. 76 


160. Any police-officer making an investigation 
Police officer's power Under this Chapter may, by order 
to require attendance in writing, require the attendance 
ols witnesses: before himself of any person being 
within the limits of his own or any adjoining station, who, 
from the information given or otherwise, appears to be 
acquainted with the circumstances of the case; and such 
person shall attend as so required. 


492. Order in writing :—The order to attend under this section 
must be in writing In the absence of an order in writing, a person 
cequired orally to appear before a police officer as a witness cannot be 
convicted under section 174 IP.C for disobedience of such order—In re 
Veerasamy, 1 Weir 86. So also, where a Police Inspector sent a constable 
to bring two persons for inquirmg of them about an offence, and the 
order was not in writing, the persons need not accompany the constable. 
If the persons accompanied the constable, they could not be said to have 
been in lawful custody of the constable, and any person inducing those 
Persons not to accompany the constable could not be held guilty of 
tescuing them from lawful custody—Q. E, v. Purshotam, Ratanlal 850. 


493. “Require the attendance” :—An officer in charge of 
a police station may require the attendance of persons whose evidence Is 
fecessary, and the persons summoned are bound to obey the order; but 
in no case can the police compel a witness by force to attend before 
him—Q. v. Tarinee, 7 W.R. 3; Q. E. v. Purshotam, Ratanlal 850. See 
also Bengal Police Manual, 2nd Ed., p. 378 


Detention :—A police officer has no power to arrest or to detain even 
for a single moment any person whose evidence is required for the pur- 
pose of investigation—Q. v. Tarinee, 7 W.R. 3 


7 Security bond to appear :—There is no provision in this Code autho- 
tising a police-officer to take security-bond for the production of any 
person before the police, and the Magistrate has therefore no power to 
alter it and impose fresh conditions under it—In re Chandra Sekhar, 11 
Cal 77 But see Crown v. Kanshi Ram, 1913 P.R. 22, 14 Cr.L.J. 631, 
cited under secs 497 and 499. 


494. Who may be required to attend :—Accused :—This 
section applies only to the case of persons who appear to be acquainted 
with the circumstances of the case, 1 ¢., witnesses or possible witnesses 
onty, an order under this section cannot be made requiring the attend- 
ance of an accused person, with a view to his answering the charge 
made against him. The intention of the legislature seems to have been 
only to provide 8 facility for obtaining evidence and not for procunng the 
attendance of the accused, who may be arrested at any time if necessary 
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—Q. E. ν. Saminada, 7 Mad. 274, Emp. v. Ratan, 4 Bom. LR. 644; 
Emp. v. Nga Tha, 4 Rang. 72, 27 Cr.L.J. 881; Q@. E. v. Jadub Das, 
27 Cal. 295 Therefore where the accused person refused to obey 88 
order under this section, and was therefore taken into custody by the 
police, it was held that the Police was guilty of wrongful confinement, 
although the police was justified in arresting without warrant upon the 
original charge made against the accused—Lakshimigadu, 2 Weir 121. 


Woman —It 1s an unusual course for the Police to take a number of 
women away from their village to the police-station on the pretext that 
they wished to examine them The examination should be properly 
conducted at the women’s own houses—Haladhar, 9 C.W.N. 199. 


“Shall attend’? :—If a person fails to attend before a police 
officer making an investigation under this chapter, he is liable to be 
prosecuted for an offence under section 174 I.P.C.—Q. E. v. Jogendra, 
24 Cal. 320 


495. Magistrate’s power to interfere or issue warrant? 
—A Magistrate has no power to issue a warrant for the arrest and 
production of a person in order that such person may give evidence 
before the Police durimg an investigation under this chapter—Q E. ¥- 
Jogendra, 24 Cal, 320 He cannot interfere with the exercise of discre- 
tion given to a police officer to summon witnesses, though he might 
offer his suggestion of advise the Police officer as to a particular course 
of action—IJn re Sankalchand, Ratanlal 133. 


161. (1) Any police-officer making an investiga 
Cetin at Oh tion under this Chapter or any 
ners by nhee “police officer not below such ran 
as the local Government may, 9 
general or special order, prescribe in this behalf, acting 
on the requisition of such officer, may examine orally any 
person supposed to be acquainted with the facts and cit- 
cumstances of the case. 


(2) Such person shall be bound to answer all ques- 
tions relating to such case put to him by such officers 
other than questions the answers to which would have ἃ 
tendency to expose him to a criminal charge or to a penalty 
or forfeiture. 


Change :—The italicised words have been added by sec. 33 of the 
Criminal Procedure Code Amendment Act (XVIII of 1923). This amend 
ment is similar to that made in section 157 (1). 


Scope —The provisions of this section should not be utilised {0 
any but ‘heinous cases.” Heinous cases include cases triable exclusively 
by a Court of Session and those cases in which special diaries are sub- 
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mitted through the Magistrate ether to the Commussioner only or both to 
the Commissioner and to the Deputy Inspector-General or Inspector- 
General of Police—Beng. Pol. Code, p. 432. 


496, Examination of accused before arrest :—When 
a police officer has evidence before him, upon which he is bound to arrest 
a person, he should not, prelimmmary to his arrest, obtain a statement from 
that person professedly under this section and reduce it to writing—Q. E. 
v. Jadub Das, 27 Cal. 295. 


497. Statements of witnesses —Not privileged under sec, 
172 :—Where a Police officer making an investigation under this section 
took statements from the persons who were afterwards called as witnesses, 
the accused person would be entitled to call for and snspect such docu- 
ments and cross-examine the witnesses thereon, as such statements would 
not amount to a portion of the diary referred to in sec 172—Bikas v. 
Q. E, 16 Cal 610; Sheru Sha v. Q. E, 20 Cal. 642, Emp. νυ. Rudra 
Singh, 1896 AW.N 193 Contra—Q. E. v. Mannu, 19 All 390, Q. EB. 
ν. Nasiruddin, 16 All 207. But under the amended section 162, these 
statements, whether included in the diary or not, can be used only under 
the circumstances mentioned in sec. 162. 


Statements not the property of Polce:—There is no prohibition 
against any person present at the time when depositions are being taken 
or confessions made, to take down in writing what either a prisoner or 
a witness says—In re Kristo Lal Nag, 10 Cal. 256. 


498. Recording of statements :—Statements made by 2 
witness to a police officer under this section during an investigation may 
be reduced to writing. But it is not obligatory on the Police officer to 
reduce to writing any statement made to him, He may do so only if he 
likes—Reg v. Uttamehand, 11 B.H.C.R. 120. The words “and may 
‘reduce into writing any statement made by the person so examined’? 
which occurred in the Code of 1882 at the end of the first para have 
been omitted from the Code in 1898. 


It was held that the statements of witnesses should not be recorded 
in the special diary mentioned in sec. 172—Dadan Gazi v. Emp., 33 Cal. 
1023 But it does not now matter whether these statements are recorded 
in the special diary or not, their use being controlled solely by sec. 162 
(Woodroffe, p. 178). Cf. the words ‘‘whether in a Police diary or other- 
wise’? occurring in sec. 162 


It is not necessary that the statements of witnesses recorded under 
this section should be in the form of alternative question and answer. 
It is enough if the statement so recorded is substantially an answer to 
the questions put to the witnesses—Q. E. v. Bhagwantia, 15 All. 11; 
Ὁ E. v. Abdur Rahaman, 1896 PR 7. 

The statements need not be signed by the witnesses. It is not illegal 
for a police officer obtaining the signature of witnesses to a statement 
under this section to authenticate his record of such statement, but there 
is nothing to compel them to sign it—Q. E. v, Bhaguantia, 15 All 11, 
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499. Privilege of witnesses :—A statement made by a wit 
ness in answer to a question put to him by a police officer in the course 
of an investigation under this section is privileged, and cannot be made 
the foundation of a charge of defamation—Q. E. v. Govinda, 16 Mad. 235} 
nor can he be made lable τῇ an action for damages for any words spoken 
during such investigation—AMethuram v. Jagannath, 28 Cal. 704 


Witness not bound to speak the truth:—Under the Code of 1883 a 
witness was bound to answer truly all questions put to him under this 
section, but the effect of the omission of the word ‘truly’ from the Code 
of 1898 has been to do away with the legal obligation to speak the truth— 
Nga Pyn v. Emp, 10 BurL T. 259, 18 Cr.L.J. 844. Theretore wil- 
nesses cannot be prosecuted for giving false evidence under this section— 
Q E.v Sankaralinga, 23 Mad. 544, Nga Po v. K. E., 9 Bur.L.T. 203, 
18 CrLJ 98 ‘The Select Committee (1898) observed :—''It seems t0 
us unfair that a man should be liable to be convicted of giving false 
evidence on the strength or by the aid of a statement supposed to have 
been given to ἃ Police officer, but which is not given on oath, whieh he 
has not signed, and which he has had no opportuntty of verifying 5 such 
statement may be hurriedly taken down 2s rough notes; the police officer 
1s not tramed in taking evidence, and the notes are often faired out by 
another officer, They bear no resemblance to depositions and ought 10 
have no weight as such attached to them, The provisions of sections 
and 203 of the Penal Code appear to us to afford a sufficient safeguard 
against false information ᾿᾿ 


This change in the law supersedes the following ‘cases decided ae 
the Code of 1882 and earlier Codes—10 Cal. 405; 8 0.1... 236; 20 W.R- 
41, 8 Bom. 216, 11 Bom. 659, 15 All. 11; 1896 P.R. 7. 


Since a person making a statement under this section cannot be sald 
to “give information” within the meaning of sec. 182 1. Ρ, C., he cat” 
Not be prosecuted under that section for giving false information it ne 
statement made by him be false—Mangu v. Crown, 1914 P.L.R- 221, 1 
Cr.L J. 650, nor under section 2111, Ρ, C.—Chinna ν, Emp., 3! Mad. 
506. 


. 1 

500. Refusal to answer questions :—Under this sectloas 
8 person answering questions put by a police officer Is not bound © 
answer truly Therefore a refusal to answer such questions is not puniso- 
able under sec. 179 1. P. C.—In re Savani, 1 Weir 111; Q. & Υ' 
Sankarlinga, 23 Mad. 544; Gul Hasan v. K. E., 1908 P.R 27; Crowe 
v. Mahmad, 6 S.L.R. 277, 14 Cr£.J. 302. 


Incriminating questions :—Under subsection (2), a witness Is set 
bound to answet any question put to him by 8 police officer, the answer 
to which would have a tendency to expose him to # criminal charg 
Ὁ. E. v Ἀππία, Ratanlal 518; Q. E. v. Kalidas, Ratantal 488. A Ligeti 
examined under this section by the police with respect to an offence δ ᾿ 
which he may himself ‘be charged and convicted is not bound to aaah 
the truth, and in such a case a conviction for giving false evidence wou! 
be iegsI—Q. E. v Usuphkhan, Ratanlal 619. 


Src. 162} THE CODE OF CRIMINAL PROCEDURE 418 
162. (1) Νο statement 162. (1) No statement 
Ἐοτε δΥ το made by any Statement to made by any 

police not to Person to a police net te person ἰὼ a 

be signed ον police officer Peenedise police officer 

smnece ἰδ in the course ment in evid- in the course 


of an investi- 
gation under this Chapter 
shall, if taken down in 
writing, be signed by the 
person making it; nor shall 
such writing be used as 
evidence: Provided that, 
when any witness is called 
for the prosecution whose 
statement has been taken 
down in writing as afore- 
said, the Court shall, on the 
request of the accused, refer 
to such writing and may 
then, if the Court thinks it 
expedient in the interests 
of justice, direct that the 
accused be furnished with 
a copy thereof: and such 
Statement may be used to 
impeach the credit of such 
witness in the manner pro- 
vided by the Indian Evid- 
ence Act, 1872. 


Ret of an investi- 


gation under this Chapter 
shall, if reduced into writ- 
ing, be signed by the 
person making it; nor shall 
any such statement or any 
record thereof, whether in 
a police diary or otherwise, 
or any part of such statc- 
ment or record, be used for 
any purpose (save as here- 
inafter provided) at an in- 
guiry or trial in respect of 
any offence under investi- 
gation at the time when 
such statement was made: 
Provided that, when any 
witness is called for the 
prosecution in such inquiry 
or trial whose statement has 
been reduced into writing 
as aforesaid, the Court 
shall, on the request of the 
accused, refer to such writ- 
ing and * * * direct that the 
accused be furnished with 
a copy thereof, in order that 
any part of such statement, 
if duly proved, may be 
used to contradict such wit- 
ness in the manner provid- 
ed by section (45 of the 
Indian Evidence Act, 1872. 
When any part of such 
statement is so used, any 
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499. Privilege of witnesses :—A statement made by a wits 
ness in answer to a question put to him by a police officer in the course 
of an imvestigation under this section is privileged, and cannot be made 
the foundation of a charge of defamation—Q Ε΄. v. Govinda, 16 Mad. 235; 
nor can he be made liable in an action for damages for any words spohen 
during such investigation—Methuram v. Jagannath, 28 Cal. 794. 


Witness not bound to speak the truth:—Under the Code of 1882 a 
witness was bound to answer iruly all questions put to him under this * 
section; but the effect of the omission of the word ‘truly’ from the Code 
of 1898 has been to do away with the legal obligation to speak the truth— 
Nga Pyn v. Emp, 10 BurLT 259, 18 Cr.L J. 844. Therefore wit 
nesses cannot be prosecuted for giving false evidence under this sectionN— 
Ὁ. E v. Sankaralinga, 23 Mad 544; Nga Po v. K. E., 9 Bur.L.T. 203, 
18 Cr.L.J 98 The Select Committee (1898) observed :—‘‘It seems 10 
us unfar that a man should be liable to be convicted of giving false 
evidence on the strength or by the aid of a statement supposed to have 
been given to a Police officer, but which is not given on oath, which he 
has not signed, and which he has had no opportunity of verifying; such 
Statement may be hurriedly taken down as rough notes; the police officer 
15 not trained in taking evidence, and the notes are often falred out by 
another officer They bear no resemblance to depositions and ought to 
have no weight as such attached to them. The provisions of sections 202 
and 203 of the Penal Code appear to us to afford a sufficient safeguard 
against false information ’* 


This change in the law supersedes the following ‘cases decided under 
the Code of 1882 and earlier Codes—10 Cal. 405; 8 C.L.R. 236; 20 W.R. 
41; 8 Bom 216, 11 Bom 659, 15 All. 11; 1896 P.R. 7. 


Since a person making a statement under this section cannot be said 
to ‘give information” within the meaning of sec. 1821. P. C, he can 
hot be prosecuted under that section for giving false information if the 
statement made by him be false—Mangu ν. Crown, 1914 P.L R. 227, 15 
gael: 650, nor under section 211 f. P. C.—Chinna v. Emp., 31 Mad- 


- 1 

500. Refusal to answer questions :—Under this section. 
a person answering questions put by a police officer is not bound to 
answer truly. Therefore 8 refusal to answer such questions Is not punish- 
able under sec. 179 I, P. C.—In re Savani, 1 Weir 111; Q- Ε. τ. 
Sankarlinga, 23 Mad. 544, Gul Hasan ν. K. E., 1908 P.R. 27; Crow? 
v. Mahmad, 6 SL.R. 277, 14 Cr.L.J. 302. 

Incriminating questions :—Under subsection (2), a witness is not 
bound to answet any question put to him by 2 police officer, the answer 
to which would have a tendency to expose him to a criminal chate*—~ 
Ὁ. E. ν. Annia, Ratanlal 518; Q. E. ν. Kalidas, Ratantal 488, A person 
examined under this section by the police with respect to an offence with 
which he may himself be charged and convicted is not bound to spes* 
the truth, and in such 2 case a conviction for giving fslse evidence would 
be iMegal—O. E. v, Usuphkhan, Ratanial 619. 
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was provided that no statement made by a witness if reduced to writing 
should be used as evidence against the accused, thus making it clear that 
the provision ia question was intended for the benefit of the accused. 


“The new section did not Jay down in terms that the accused might 
Not ise the written record of a witness’ statement for the purpose of his 
defence, and indeed it rather suggested that he was entitled to do 80. 
Accordingly cases occurred in which the accused demanded to see the 
Statements which the police had taken down, in order that he might use, 
for the purpose of his defence, anything that appeared therein to his advan- 
tage, and the Calcutta High Court ruled that he was entitled to do so. 
The Allahabad High Court, on the other hand, held that the writings in 
effect formed part of the police-disty and were therefore privileged from 
inspection, and this was the position which stood to be dealt with when 
the Amending Act of 1898 was under consideration. There was evidently 
a good deal to be said on both sides as will appear from the report of the 
Select Commuttee (1893) on the Bill which is quoted in extensa below :— 

‘The question involved (namely, whether the accused is entitled 

to inspect statements taken down by the police undef section 161) 

is full of difficulty In the first place, it is essential in the interests 

of public justice that the sources of police information should 

be kept secret. Jf the names of informers or detectives and the 
nature of their information be disclosed, the detection of crime 
would be setiously crippled. In the second place, it is unfair to 

a witness that his evidence should be discredited on the strength 

of an alleged statement made to a policeman, which he may have 

had no opportunity of verifying or correcting. Such statements 
must necesarily be often taken down hurnedly and may be in- 
correctly copied out. They are not taken down as depositions, or 

with regard to the rules of evidence, but merely to aid the police 

in the course of their investigation. But io the third place, ft may 

be most important for the accused to show that a witness called 

Tor the prosecution is telling a story substantially different from 

that which he told when first questioned by the police. We have 
endeavoured to reconcile these conflicting interests by reverting 

to the Janguage of the Codes of 1861 and 1872, and adding a 
proviso compelling the Couft, on the application of the accused, 

to refer to such statements, and then empowering it in its discre- 

tion to allow him to have copies of them. We them provide for 

the mode in which these statements are to be used. It ts clear 

that a witness ought not to have his credit impeached on the 
strength of a statement alleged to have been made to a police- 

man, tnless and until it is shown that he has msde that statement.” 

“The sesult was not altogethet a happy one. It will be noticed that 

the section deals mainly with the wring and enacts that it shall not be 
used In evidence, with a proviso that the Court may in its discretion direct 
the accused to be furnished sith a copy of it—presumably only in order 
that the accused may know thet there fs something in the writing which 
may help bis defence—and goes of to say that the statement (ie., what 
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«the witness said to the Police officer) may be used in the ordinary course 
to impeach the credit of the witness, obviously implying that for this 
purpose it must be duly proved. 

“Tt seems clear that all that the amendment of 1898 intended to effect 
was to make it clear that the accused had no right to call for or see the 
record of any statements taken down by the police under section 161, unless 
the Court thought that in the interests of justice he should be allowed 
to do so It did not purport to deal with, and has left untouched, the 
further question whether or not a statement made by 2 witness under 
section 161, as apart from the written record of the statement, might be 
‘used by the prosecution for the purpose of corroborating one of their wit 
nesses under section 157 of the Evidence Act, and this is at all events 
one of the principal difficulties with which we have to deal now. 


“The re-draft of the section which we propose will make it clear that 
the statements taken under section 16] (and not merely the written records 
of such statements) are not to be used in any way or for any purposes 
except as alJowed by the proviso Having regard to the fact that the 
making of such statements 1s compulsory under section 161, and to the 
way in which, and the circumstances under which, they are usually re- 
corded, we do not think that they are of any corroborative value where 
the witness merely repeats the same statement in Court, and that they 
ought not therefore to be allowed to be used for the purpose of corrobora- 
tion under section 157 of the Evidence Act. If the really material fact to 
the prosecution is that a statement was made to the police on 8 particular 
date or at a particular place, this fact will of course still be provable in 
the ordinary course, and τι will be open to the Courts or to a jury to make 
any proper deduction from this fact and the action which was taken 02 
it. The amendment will also, we think, make it clear that if the accused 
wishes to rely on anything in the previous statement of a witness to the 
police, of which fe has been allowed by the Court to have a copy, he Will 
have to prove it in the ordinary way. If the witness admits this In cross- 
examination, it will of course be sufficient; if he dems the contradiction 
and the police officer who took it down is called by the prosecution, the 
Previous statement of the witness on the point may be proved by himi if 
he is not called by the prosecution, the Court would no doubt itself in 
most cases call him, or if the accused is calling evidence in support of his 
defence, it may be worth his while to call the Police officer himself. But 
it is clear that unless the previous contradictory statement is proved is 
some way in accordance with law, it ought not to depreciate the witness 8 
statement on oath It will be observed that under our amendment, It 5Y 
part of the previous statement of the witness is used for the purpose © 
cross-examination by the accused, any other part of it may be used by the 
prosecution within the proper limits of re-examination This is, we think, 
the only way in which the previous statement ought to be allowed to be 
used by the prosecution”—Report of the Select Committee of 1916. 

500A. Scope of section :—The ban of sec. 162 applies only 
fo statements made to a police-officer making an investigation onder 
Chap. XIV, If the Investigation contemplated by that Chapter is flaishedy 
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then this section cannot be invoked to prohibit any statement made to a 
police-oficer at some time subsequent to the investigation, If, on the 
other hand, statements made to police-officers when preparing a map or 
holding an identification parade ate statements made in the course of an 
investigation under Ch, XIV, then they fall within the scope of the 
prohibition embodied in sec. 162—Emp v. Nga Than, 4 Rang. 72, 5 Bur. 
LJ. 30, 27 Cr.L J 881. 


The first information report (sec. 154) agaist an accused is not ἃ 
statement within the contemplation of sec. 162, in as much es it is not 
made in the course of an investigation Again, section 154 requires it 
to be signed, whereas statements under sec. 162 are forbidden to be 
signed, even when recorded in writing—~Azimaddy v. Emp., 54 Cal. 237, 
44 C.L J. 253, 28 Cr.L J. 99 (101) Where a person who was assaulted. 
Bent a telegram to the Police, and the Police Inspector went fo the place 
and recorded a statement from the complainant, held that this statement 
did not fall under sec. 162 as it was not made to ἃ police officer in the 
course of investigation, The Inspector went to the place not to make 
investigation and collect evidence but to see whether his suspicion that 
an offence had been committed was justified—Chidambaram, 55 M L.J. 23), 
29 CrL.J 717 (718). 


Section 162 is clear enough to exclude from evidence any statement 
made by any person, and therefore a statement by the investigating officer 
that he examined witnesses for the defence in the course ef the investi- 
gation 1s not admissible in evidence—Bhagiratht y Emp, 30 C.W.N 142, 
27 Cr.L.J. 222. 


Statements made to a police officer in the course of an Investigation 
under sec 174, even though it is conducted in the presence of two or 
more respectable men are none-the-less statements made to a police 
officer ‘tin the course of an investigation’? under this Chapter, within the 
meaning of sec. 162—In re Maruthamuthu Kudamban, 50 Mad 750, 52 
M.LJ 601, 28 CrL.J. 463 (464) 


This section may be thus explained: The first paragraph provides that 
fo statement made to the police in the course of an investigation shall be 
admissible at the inquiry or trial. In consequence, no witness may be 
asked what he said to the Police during the investigation, nor may any 
Police-oficer be asked what a witness said to him during the investigation, 
flor may any bystander be questioned as to what he heard another person 
say to the Police-officer during the investigation. The second paragraph 
(proviso) loosens the rigidity of the first patagraph to a certain extent. 
In consequence of this paragraph, when a witness for the prosecution is 
being examined, if an accused has reason to believe that the statement 
which the witness is making In Court differs from the statement which he 
made to the Police, then the accused or his advocate may ask the Court 
to refer to the record of any statement made by the witness to the police, 
and if it be found thet there is any variation between the two stateme 
the defence are entitled to a copy of the record of the ststement made 
the Police. That copy must then be proved, and the witness may 

CR. 27 
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cross-examined on that statement under sec 145 Evidence Act, and his 
attention must be drawn to the particular points in which his statement in 
Court “differs from the record of his statement to the Police—Bana Singh 
v. Emp., 6 Rang. 137, 29 Cr.L.J. 701 (702). 


501. Statement .—A statement made by a witness to the Police 
that he knew nothing about the occurrence, or a statement that he did 
not not say anything to the police about the occurrence is not 8 ‘statement’ 
within the meaning of sec. 162, otherwise the absence of a statement 
would be equivalent to ἃ statement—Aseruddin v. Emp., 53 Cal. 980, 28 
Cr.L.J. 273 (274). (But it is doubttul if such a statement would not be 
8 statement under sec. 161—Jbid.}, 


The ‘statement’ contemplated by sec 162 is not a complete statement 
recording every word uttered by the witness. It is immaterial whether 
the statement as recorded is the actual record of the words used by the 
witness. It is sufficient, even if the statement is recorded in the form of 
8 memorandum of what the witness had said to the police-officer ; such ἃ 
statement 1s available for the purpose of contradicting the witness— 
Mafizaddy v Emp., 31 C.W.N 940, 28 Cr.L.J. 805 (806). 


A statement can be made by other means than by words. Therefore, 
the gesture of the accused (which is to all intents and purposes 8 statement) 
in pointing out to the Police where the revolver was, is inadmissible in 
evidence—Emp v Nga Kying, 3 Rang. 656, 27 Cr.L.J. 658. 


Oral statement -—The language of the old section was: ‘‘nor shall 
stich writing be used as evidence And so a distinction was drawn 
between an oral statement and a written statement, and it was laid down 
that only written statements were excluded from evidence, but the admission 
of oral statements was not forbidden—Emp. v. Nilakanta, 35 Mad. 247, 
13 Cr.L.] 305, Muthu Kumarasami v. Emp., 35 Mad, 397, 13 Cr.L.J 352 
The amended section uses the words “nor shall any such statement of 
any record thereof be used ᾿ That is, the language of the present section 
is much wider than that of the old section, and excludes any statement 
{oral statement as well as written statement) from being used for any 
purpose. And the expression “if reduced into writing’ Is intended only 
to qualify the verb ‘‘shall be signed" and is not a clause descriptive © 
the word ‘‘statement’’--Thimmappa ν. Timappa, 51 Mad. 967 (6.8), 29 
Cr.L.J. 1098 (1101), overruling In re Venkatasubbiah, 48 Mad. 640. This 
15 also the view of the Rangoon High Court—Emp. v. Nga Tha, 4 Rant 
72 (F.B), 27 CrL.J 881, 5 Bur.LJ 30. See also Bahadur Singh ν᾿ 
Emp., 7 Lah. 264, 27 Cr L.J. 803 (805); Aztmaddy v Emp., 54 Cal 237, 
28 Cr.L.J. 99 (102) 

Statement of approver :—This section covers a statement made bY 
an approver to the police before he was tendered pardon. But even if 
it does not, such a statement can be used to corroborate or contradict 
the spprover 2s a previous statement of a witness, under the ordinary 
provisions of the “Evidence Act~Hazara v. Emp , 9 Lah. 389, 29 Cob J. 
318 (349). 
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Statement must not be signed :—Statements of witnesses 
“taken im the course of police investigation must not be signed; even g 
they are signed contrary to the provisions of this section, they do not 
thereby become statements taken under sec 154 and do not become ad- 
missible as first information. The police by violating the provisions of 
section 162 and thus committing an illegality cannot make admissible 
-statements which are inadmissible under the Jaw—In re Narayana Menon, 
A.LR. 1925 Mad. 106, 25 Cr L.J. 401. 


501A. Statement of accused ‘—This section refers only to 
sstatements of persons examined as witnesses by the police in the course of 
investigation and not to statements made by accused persons as such— 
Rannun v, Κι E, 7 Lah 84, 27 Cr.L.J. 709; Hussain v Emp., 20 SLR. 
"14, 27 Cr.L.J. 456, Ganpati v. Emp, 6 ΝΊΚΗ 180, 12 Cr.L.J. 60; 
Newaz Ali, 33 CW.N 257, 30 Cr.L.J 916, Aztmaddy v Emp., 54 Cal. 
.237, 28 Cr.L J 99. A statement made by an accused person to the police 
which is not in the nature of a confession, is not inadmissible in evidence— 
Sikander y, Crown, 1918 P.R. 36, 20 Cr.L.J. 83; Jogwa Dhanup v. Emp., 
5 Pat. 63, 27 Cr.LJ 484; Emp v Nga Tha, 4 Rang 72, 27 Cr.LJ 
881; Sheobalak, 29 CrLJ 400, 11 NLJ. 7 The Sind Court holds that 
the words ‘statement of any person’ refer to the statement of a person 
examined as a witness in the course of police investigation and do not 
include the statement of an accused person in respect of ‘whom such 
investigation is being held—Adho v Emp, 19 S.L.R. 6, 26 CrL.J. 897, 
Umer Daraz v Emp, 19 SLR 142, 26 Cr.L J. 778, 


wi 

502. Use of statement :—See the first proviso Under sec. 
162, as recently amended by the Amendment Act of 1923, statements made 
by any person to ἃ Police-officer in the course of an investigation under 
Ch XIV shall not be used for any purpose except to contradict a witness 
at the request of the accused in the manner provided in the first proviso 
οἱ the section—Gahur Howladar v Emp, 30 C.W.N 503, 27 Cr.L.J. 641. 


Under the old section the police officer who recorded the statement 
could use it to refresh his memory—Q. E. v. Manau, 19 All. 300; Q. E. 
v. Zakir Husain, 21 All. 159, Q. E v. Sttaram, 11 Bom, 687; Emp. v. 
Narayan Raghunath, 32 Bom. 111 (per Batty J.); Imp. ν Jyibhai, 22 Bom 
506; Roghuni v. Emp., 9 Cal 455, Q. E v. Wardhan, Ratanlat 503; 
{Contra—Dadan Gazi v. Emp., 33 Cal. 1023) Under the present law, 
such use of the statement is not permitted 


A statement made by a witness to the police can be used only by the 
accused, and that also only to contradict the witness, it cannot be used by 
the prosecution to corroborate the statements of its own witnesses before 
the Court, such a procedure is distinctly opposed to the provision of the 
law in this behat!—Emp, v. Jijibhai, 22 Bom. 596, K. E. v. Kumaramuthu, 
25 M.L.T. 379, 20 CrLJ 354, hari Gope v. Emp., 8 Pat. 279, 30 
Cr.L.J 858; Bhulai v. Κα. E., 13 O.C. 7, 11 Cr.LJ. 117, Section 157 
of the Evidence Act lays down that in order to corroborate the testimony .. 
of a witness, any former statement made by such witness relating to the” 
same {net is stmissible in evidence; but this general rule is controlled by 
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the special provisions of sec. 162 Cr P.Code. Under this section not only 
is the record of the statement of a witness taken under sec, 161 excluded 
from evidence, but also the proof of such statement by ora! evidence for 
the purpose of corroborating the testimony of the witness for the prose- 
cution—Rakha v. Crown, 6 Lah. t71, 26 P.L.R. 304, 27 Cr.L.J. 438 (439). 


The only way a witness can be contradicted by statements made to 
the police under the provisions of this section is to prove his written 
statement and put it to the witness under sec. 145 Evidence Act to permit 
him to explain the contradictions if any Statements made to the police 
cannot be used at a trial in any other way—Emp. v. Ibrahim, 8 Lah. 605, 
28 Cr LJ. 983 (986). 

This section does not prevent the prosecution, after a witness has- 
made a statement, from asking him simply whether he made that state- 
ment to the police, or when a witness has made a statement in his 
evidence, from asking the Sub-Inspector whether in fact the witness bad 
made that statement to him. In doing this, there js no use of the statement 
recorded by the police during their investigation; the witnesses or the 
sub-Inspector are merely asked as to a certain fact—Guhi Mian v. Emp., 
4 Pat. 204, AIR. 1925 Pat 450, 27 Cr.L.J. 524. 


Where a Magistrate used the statements made before the chief 
constable during the police inquiry, without conforming to the provisions 
of this section, and without affording the accused an opportunity of cross~ 
examining the constable, and considered those statements as corroborative 
of the evidence given by the witnesses at the trial, and convicted those 
whose names were mentioned both in Court and in those statements, and 
acquitted those whose names were not mentioned therein, held that such 
use of the statements was grossly irregular and the whole trial was bad, 
and that the irregularity was not cured by sec. 537-—Emp. Vv. Babaji, 
S9BomLR 366, 5 CrLj. 353 


It is also illegal for a Magistrate to use as evidence against the accused 
the statements made by prosecution witnesses before the police by com- 
paring them with their depositions, and, as a result of that comparison, 
to convict him—Emp v Laxman, 9 Bom.L.R. 895; Emp. v. Narayan, 
32 Bom. 111; Bahawala v. Emp., 1886 P.R. 17. 

The statement cannot be used to make up for the deficiency in the 
evidence of the prosecution witnesses—Q. FE. v. Haribai, Ratanlal 935; 
Isab Mandal v. Q. E., 28 Cal. 348. 


This section does not prohibit the use of statements made by #07 
person to 8 police officer in the course of an Investigation under Ch. XIV, 
in proceedings under sec 476, in cases where the alleged offence which is 
under consideration in the proceedings under sec. 476 was not under 
investigation at the time when the statement was made. But 8 statement 
made to the police in an investigation under Ch XIV in respect of one 
alleged offence cannot be used at an inquiry or trial in respect of 2 
different offence which happened to be separately under investigation 81 
the time when the statement was made—U Htin Gyaw ν, Emp, 5 Rane- 
26, 23 Cr.L.J. 433 
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Whether in a Pokce Diary or otherwise :—These words have been 
sadded by the Amendment Act of 1923. The object of making this amend- 
-ment is that the police should no longer claim any privilege in respect of 
zany statement on the ground that it is a statement recorded under sec. 172, 
“There is now no distinction between a statement recorded under sec. 162 
-and a statement recorded under sec 172, if a police officer purports to 
wtecord a statement under the latter section. Whether a statement is 
recorded under sec 162 or 172, an accused person is entitled to a copy of 
‘it for cross-examination—Mafizaddi y Emp, 31 C.W.N. 940, 28 Cr.L.J. 
3805. Statements made to the investigating Police officer, even though 
they are part of the Investigating officer’s diary, can be used for the 
purpose of contradicting the witnesses who made the statements, in cross- 
sexamination—Jadunandan v. Emp., 2 Luck. 605, 28 Cr.L.J. 802 (804). 
“The accused is not entitled to see the Police diary, but when the statement 
sof a prosecution witness has been reduced into writing in a Police diary, 
the accused 1$ entitled to ask the Court to refer to it and to be entitled 
tto ἃ copy of it—Sulaiman v. Emp., 6 Rang 672, 30 CrL.J. 538. 


502A. First Proviso—Scope .—The proviso deals with one case 
sand one case only, the case of witnesses called for the prosecution, whose 
sstatements have been taken down in writing as aforesaid. And the only 
sconcession it makes to the accused is to allow him, upon his request, and 
subject to the Court’s discretion (under the second proviso) to have access 
“to a copy of the recorded statement, and thereupon to use it for one 
purpose and one purpose only, viz., to break down the evidence of the 
yprosecution witnesses already standing against him. Qn the face of it, the 
proviso does not cover the case of a witness for the defence, whose state- 
‘ments may have been recorded by a policeman, nor allows the prosecution 
‘to Impeach the credit of such a witness by examining him upon any written 
“statement he may have made to the police—Emp. v. Narayan, 32 Bom. 
111, Q. E. v, Madho, 15 All. 25; Nga Yon v. Emp,, U.B.R. (1918) 84, 
19 CrLJ 726; K. E. v. Vithu, 26 Bom.L.R. 965, 26 Cr L.J. 223, A LR. 
1924 Bom. 510. According to the recently amended provisions of section 
162, statements of witnesses recorded by the investigating officer can only 
“be used to asist the accused in particular by showing that a witness who in 
‘Court deposes to certain facts has in such a statement at an earlier stage 
given an account or made statements which are contradictory to the testi- 
mony which he gives in Court. They cannot be used in cross-examining 
the witnesses not merely to show contradictions but at large for the 
purposes of showing that the statements did not corroborate or assist the 
story as put forward In the first information report—Badri Chowdhuri v, 
K, E., 6 P.L.T. 620, 27 Cr.L J. 362. 

The first proviso to this section makes an exception in favour of the 
accused, but it is an exception most jealously circumscribed under the pro~ 
‘viso itself’ “Any part of such statement” which has been reduced to 
writing may in certain limlted circumstences be used to contradict the 
witnesses who msde it. The limitations are strict: {1) only the statement 
"οἱ a prosecution witness can be used, and (2) only If it has been reduced 
to writing ; (3) only δ part of the statement recorded can be used; (4) such 


422 THE CODE OF CRIMINAL PROCEDURE [Cx XIV. 


part must be duly proved: (5) it’must be contradiction of the evidence of 
the witness in Court; (6) it must be used as provided in section 145 of the 
Evidence Act, that is, it can be used only after the attention of the witness 
has been drawn to it of to those parts of it which it is intended to use for 
the purpose of contradiction , and there are others. Such a statement which 
does not contrad:ct the testimony of the witness cannot be proved in any 
circumstances, and it 1s not permissible to use the recorded statement 2s 
a whole to show that the witness did not say something to the investigating 

officer—Badri Chowdhunt v K, Ey, supra (per Macpherson J) But in 

ἃ later case, the same High Court pas taken a different view. ‘‘To con- 

sttue section 162 as meaning that while, any part of the statement of ἃ 

witness fo the Police may be used to contradict him, yet if the contradiction 

consists in this that a statement made at the trial was not made in any 

part of th statement to the Pohice, such a contradiction cannot be proved, 

seems to be an artificial construction. J am ungble to adopt it and, with 

respect, I,must dissent from that view'—per Ross J in Μίαν Khan Vv. 

wv. Emp., 5 Pat. 346, 7 PLT 364, 27 Cr L.J. 796 (dissenting from Badri 

Chowdhury y Emp., cited above) 

The words ‘if duly proved’ in the proviso clearly show that the record 
of the g{atement cannot be agmutted in evidence straightway, but that the 
officer before whom the Statement was made should ordinarily be examined 
as to ay alleged statement or omitted statement that is relied upon by 
theaccused for the purpose, of contradicting the witness—K. E. v. Vithu, 
26 Bom L.R. 965, ATR..1924 Bom 510, 26 Cr.L J. 223 

There 1s no pfesumpyon as,to the genuineness of the statements οἱ 
witnesses entered in the police draries, and unless they are duly proved. 
the evidence given in Cong cannot be contradicted by them—Labh Singh 
ν, Emp., § Lah 24, 24 Cr-LJ 1153 (1154) 

‘On the request of the accused’ —The procedure prescribed by s¢c. 
162 must be sfrictly followed A court 1s not justified in admitting 5 
statement made by a ferson to a police officer, unless the accused or his 
plesder asks the court%o refer to such record. Sec. 162 is in this point 
explicit—Nga Pov Emp, 4 Rang 386, 27 Cr}. 1371. 


τ 

503, Right of accused to get copy of statement *— 
Uuder.the first proviso as it stood before the present amendment, the worts 
‘may if tha Court thinks it expedient’ (see the old section cited parallel) 
show that the accused was not entitled, as a matter of right, to obtain 
access to mcopy of the written stgtement. His right to obtain such copy 
was left to the discretion of the Court—Emp, v.Narayan, 32 Bom. 1s 
Q. E. v. Nasiraddin, 16 All 207 The accused could get a copy only HT 
the Court, thought it expedient in the interests of justice to furnish him 
with such copy—Dadan Gazi x! Emp , 33 Cal. 1023; In re Thiruvengacs, 
26 M.L,J. 182, 15 Cr.L.J. 289 

Under the present law, the words “‘shall direct’? would seem to give 
the accused a right to obtain the copies, See Venkatasubbiah v. Emp.. 
ALMad 640, 48 ALL] 195, 26.Cr.LJ]. 721. (But such right has agale 
been curtalled by the second proviso). Under tht amended section 162. 
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it is obligatory on the part of a Judge to give the accused copies of the 
statements recorded under sec. 161, subject only to the exclusion of 
irrelevant matters which the public interest requires should not be dis- 
closed—Madar: Sikdar ν Emp., 54 Cal 307, 28 CrLJ. 582. The 
language of this section is mandatory, and a Court has no power to 
Tefuse the application for copies This section does not authorise the 
Court to look into the statement in the Police-dtaries for the purpose of 
finding out whether it is contradictory to the statement made in Court or 
not, before granting the application The accused has the right to get 
the copies and examine the statement for himself to find out whether 
there are contradictions, even though the court has formed an opinion 


that there are no contradictions—Jhari Gope v Emp, 8 Pat. 279, 30 
Cri J. 858, δ 


The appheation to get ἃ copy of the recorded statement must be 
made at the time when the,prosecution witness, whom it is desired to test 
by reference to his recorded statements, appears on the box. But if, after 
all the prosecution witnesses have been examined, the defence applies 
to the Court to summon the Inspector of Police to appear with his diary, 
the application may be refused But even in such a case, the Court ought 
to send and peruse the statements recorded m the diary, and if on such 
pertsal it thinks that st would be expedient in the ends of justice (and 
that otherwise a gross miscarriage of justice may result) to allow the ac- 
cused to use such statements, it would be open to the Court to furnish the 
accused with copies of the statements even at such a late stage and recall 


the witnesses and permit cross-examination—-Dadan Gazi v. Emp , 33 Cal. 
1023, 


The stage in an inquiry or trial at which an accused person 1s 
entitled to ask for a copy of a statement made by a prosecution witness 
to the police in the course of the investigation is the stage when the 
witness 1s called for the prosecution; that is, when he is under cross- 
examination and has already made a statement which the accused wishes 
to contradict by proof of his former statements to the police. Consequently 
the accused is not entitled to the copies before cross-examunation is opened 
at all—in re Peramasami, 22 L.W. 784, 27 Cr.L.]. 100; Emp. v Shaikh 
Usman, 52 Bom 195, 29 Bom L.R, 1581, 29 Cr L J. 221 (223). It is only 
at the time of cross-examination and when the cross-exemination has laid 
the foundation for the suggestion that the evidence given by the witness 
in Court is contradicted by his statement recorded under sec. 161, that the 
accused is entitled to ask the Judge to refer to the writing and grant him 
copies. Sec, 162 does not impose a duty upon the Judge of granting copies 
of the statement recorded under sec, 161 before the cross-examination has 
been opened—Madari Sikdar v. Emp., 54 Cal. 307, 28 Cr.L J. 582, Two 
points in particular stand out in the proviso Jn the first place, the question 
of furnishing to the accused a copy of the statement does not at sll arise 
until the witness who made the statement Is called for the prosecution 
at the inquiry or trial; and secondly, the Court 1s not competent to dirert 
that the accused be furnished with a copy of the statement εἴ 
contains something which constitutes a contradiction of 3 statement 
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by the witness in his deposition at such inquiry or trial. These two 
circumstances must co-exist before an accused is entitled under this 
proviso to such copy—Saadat Mian v, Emp, 6 Pat 329, 28 Cr.L.J 
709 (714) The Patna High Court, however, has held in another case 
that the accused is entitled to a copy as soon as the witness is produced 
in Court, and there is nothing in this section which requires that the 
cross-examination must be opened before the accused is entitled to 3 
copy—Ram Gulam v Emp, 7 Pat 205, 29 Cr.L.J. 297 (dissenting from 
22 LW. 784, 54 Cal. 307, 6 Pat. 329). The case of Madari Sihdar 
(supta) has been doubted in a later Calcutta case, Babaral v. Emp, 
56 Cal. 840, 30 Cr.L J. 580 (582). 


This section entitles the sccused to a copy of the statement made by 
a witness to the police m order that it might be used for contradicung 
the statement made by the witness in Court. But where the witness was 
discharged without being examined ar cross-examined, so that he made 
no statement in Court, the accused is not entitled to get copy of that 
witness’ statement to the police—Wajid Ali v. Emg., 7 Pat. 153, 30 
Cr.L J. 273 (275). 


Where the accused was furnished with materially inaccurate copies 
of the statements of a prosecution witness recorded in the pohce diary, 
and on discovering the mistake he applied to have that witness recalled 
for the purpose of re-cross-examination in order generally to impeach hs 
credit, but the Court refused the application, held that the accused w3s 
entitled to have the witness recalled, and the Court committed an error 
of law in refusing the appltcation—Sadananda vy Ramasray, 21 crhJ. 
289 (Pat.). 


Hf the accused have not availed themselves of the opportunity of 
asking for the copies of the statement during the committing Magistrate's 
inquiry, they have no further right under this section than to 2sk the 
Judge at the time of trial for such copies—-Babarali y. Emp., 56 Cat 
840, 30 Cr.L.J 580 (582). 


504. Second proviso:—This proviso did not occur In the Bulls 
of 1914 and 1921 nor in the Reports of the Committees, but was added 
during the Debate in the Assembly. See the Legislative Assembly 
Debates, February 14, 1923, pages 2224-2243 


The provisions of sec. 162 are inperative that the Court shall, of 
the request of the accused, direct that the accused be furnished with & 
copy of the statement of the witnesses before the Police. But & sefusa 
to grant copies can only be made if the requirements of the second Pro 
viso are satished; namely, if the Court is of opinion that any part οἵ 
any such statement fs not relevant to the subject-matter of the inquiry 
or trial, or that its disclosure to the accused is not essential in the interests 
of justice, and is inexpedient in the public Interests, the Court shall record 
such opinion before excluding such parts from the copy of the statement 
furnished to the accused. The spplication for coples should not be 
relected on the mere ground thst It might help the defence or that possttly 
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ahere was no contradiction—Ched: Prosad v. Emp., 8 P.L.T. 613, 28 
Cr.L.j. 597. 


505. Subsection (2):—Dying declarations :—The dying 
statement of a deceased must be taken in the presence of the accused 
‘person; if not so taken, the writing cannot be admutted to prove the state- 
ment made The statement may however be proved in the ordinary way 
‘by a person who heard it and the writing may be used for the purpose 
‘of refreshing the witnesses’ memory—Emp v Samuruddin, 8 Cal 211; 
K.E v Daulat, § C W.N. 921, Abdul Jah! v Emp., 1886 P.R. 13. 


It is advisable, where a dying declaration is elicited by questions, to 
‘set out the questions and answers, and if possible it should be taken in 
‘the presence of the accused who should then be allowed to cross-examine 
ithe hkes—K. E v Madura, 6 C.WN. 72. 


Where the document containing the dy:ng declaration was not signed 
by the deponent, and the Police-officer was not bound by law to take 
it down in writing, held that the proper method of proving the oral state- 
‘ment of a dying man was by the oral evidence of any person who heard 
it, that person being allowed to refresh his memory by reference to the 
notes he made or read at the time—Bhagwan v. Emp., 10 N.L.R. 19, 15 
CrLJ 243 


163. (1) No police-officer or other person in 

fe taaceuaegees By authority shall offer or make, or 
offered. ᾿ cause to be offered or made, any 
such inducement, threat or promise 


as is mentioned in the Indian Evidence Act, 1872, Sec- 
tion 24, 


(2) But no police-officer or other person shall 
prevent, by any caution or otherwise, any person from 
-making in the course of any investigation under this 
Chapter any statement which he may be disposed’ to 
make of his own free will. 


506. Person in authority :—This term fs not defined In the 
Act But it must not be used in any restricted sense, so as to mean 
only a person who has control over the prosecution of the accused. The 
test would seem to be, whether the person had authority to interfere with 
the matter, and any concern or interest in it would be sufficient to give 
him that authority—Reg vy. Navroji, 9 BH.C.R. 358. 


The following are persons in authority :—Honorary Magistrate—Q. 
v. Ramdhun, 1 W.R. 24; a Magistrate or Sessions Judge recording a con- 
fession—Emp. v, Asghar, 2 All. 260; Q E. v. Uzeer, 10 Cal. TIS; 
"Village Mag:strate—Thandraya v Emp., 26 Mad. 38; Police Patel—Emp. 
y, Rama, 3 Bom, 12; Emp. v. Fakira, 40 Bom 220; Panchayltdar—Emp. 
wv. Ganesh, 50 Cal. 127; Nazir v. Emp., 9 C.W.N. 474; Emp. v. Jesha 


A 
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by the witness m his deposition at such inquiry or trial. These two 
circumstances must co-exist before an accused is entitled under ths 
proviso to such copy—-Saadat Mian v. Emp., 6 Pat. 329, 28 Cri J. 
709 (714). The Patna High Court, however, has held in another case 
that the accused is entitled to a copy as soon as the wimess is produced 
in Court, and there is nothing in this section which requires that the 
cross-examination must be opened before the accused is entitled to 4 
copy—Ram Gulam ν. Emp., 7 Pat. 205, 29 Cr.L 1 297 (dissenting from 
22 LW. 784, 54 Cal. 307, 6 Pat. 329). The case of Madari δικά 
(supra) has been doubted in a later Calcutta case, Babarali v. Emp, 
56 Cal. 840, 30 Cr.L J. 580 (582). 


This section entitles the accused to 4 copy of the statement made by 
a witness to the police in order that it might be used for contradicting 
the statement made by the witness in Court, But where the witness was 
discharged without being examined or cross-examined, so that he made 
fo statement in Court, the accused is not entitled to get copy of thst 
witness’ statement to the police—Wajid Ali v. Emp., 7 Pat. 153, 30 
Cx.L J. 273 (275). 


Where the accused was furnished with materially Inaccurate copies 
of the statements of a prosecution witness recorded in the police diary, 
and on discovering the mistake he applied to have that witness recalle 
for the purpose of re-cross-examunation in order generally to impesch Ws 
credit, but the Court refused the application, held that the accused wss 
entitled to have the witness recalled, and the Court committed an error 
of jaw in refusing the application—Sadananda v. Ramasray, 21 ΣΝ] 
289 (Ῥαϊ.). 


If the accused have not availed themselves of the opportunity of 
asking for the copies of the statement during the committing Magistrate's 
inquiry, they have no further right under this section than to ask the 
Judge at the time of triat for such copies—Babarah v. Emp., 56 Cal 
840, 30 Cr.L.J. 580 (582). 


504, Second proviso:—This proviso did not occur In the Bills 
of 1914 and 1921 nor in the Reports of the Committees, but was added 
during the Debate in the Assembly. See the Legislative Assembly 
Debates, February 14, 1923, pages 2224-2243, 


The provisions of sec. 162 ate inperative that the Court shall, on 
the request of the accused, direct that the accused be furnished with 3 
copy of the statement of the witnesses before the Police, But a retusa 
to grant copies can only be made if the requirements of the second pro- 
viso are satisfled; namely, if the Court is of opinion that any pstt Οἱ 
any such statement is not relevant to the subject-matrer of the inquity 
or trial, of that its disclosure to the accused is not essential in the interests 
of justice, and is inexpedient in the public Interests, the Court shall record 
such opinion before excluding such parts from the copy of the statement 
turnlshed to the accused. The application lor coples should not be 
relected on the mere ground that it might help the defence or that possibly 
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‘ 
Mad, 38; ‘You had better tell the truth'’—-Q. E. v. Uzeer, 10 Cal. 775; 
“You had better pay the money than go to jail and st would be better 
for you to tell the truth”’—Re Νάνγομ, 9 BH.CR. 358, ‘Tell me what 
you know about it, if you will not, 1 can do nothing for you, and If 
will send for the constable’—Mukherz v Q E, UBR. (1897-1901) 
147; ‘If you confess the truth, nothing will happen to you’—Q. EF, v. 
Luchoo, 5 N.W.P.H.CR. 86; ‘If you confess to the Magistrate, you 
will get off’—Q. v Ramdhan, 1 WR 24, ‘Tell me what happened and 
I will take steps to get you off"—Emp v Rama, 3 Bom 12; ‘It is of 
no use to deny it, for there are the man and the boy who will swear that 
they saw you do it’--Mukherjfi v Ὁ E, U B.R. (1897-1901) 147 
What are not inducements κεἰς —Exhortation to speak the truth— 
Gulab v. Emp., 1894 PR 9, Emp, v. Jesha Bewa, tt Ὁ ΙΝ. 904; 
holding out hopes of divine forgiveness—5 MLJ 29 (Journal), threaten- 
ing excommunication from caste for life—Jbid, ‘tI know the whole thing’” 
* —K. E. ν. Rango, 3 Bom Ε 404, “Take care, we know more than 
you think we know’’, these words amount only to a caution and not to 
ἃ threat—Ibid. 


164. (1) Any Presidency Magistrate, any Magis- 

trate of the first class and any 

mere tg tecord state: Magistrate of the 2nd class spe- 

cially empowered in this behalf by 

the Local Government may, if he is not a police officer, 

record any statement or confession made to him in the 

course of an investigation under this Chapter or at any 

time afterwards before the commencement of the 
inquiry or trial, ᾿ 

(2) Such statements shall be recorded in such of 
the manners hereinafter prescribed for recording evidence 
as is, in his opinion, best fitted for the circumstances of 
the case. Such confessions shall be recorded and 
signed in the manner provided in Section 364, and such 
statements or confessions shall then be forwarded to the 
Magistrate by whom the case is to be inquired into or 
tried, 

(3) A Magistrate shail, before recording any such 
confession, explain to the person making it that he is not 
bound to make a confession and that if he does so it may 
be used as evidence against him, and no Magistrate shall 
record any such confession unless, upon questioning the 
person making it, he has reason to believe that it was 
made voluntarily; and, when he records any + ᾿ 

΄ 
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he shall make a memorandum at the foot of such record 
to the following effect :— 


“I have explained to (name) that he is not bound to 
make a confession and that, if he does so, any confession 
he may make may be used as evidence against him and 
1 believe that this confession was voluntarily made. It 
was taken in my presence and hearing and was read over 
to the person making it and admitted by him to be 
correct, and it contains a full and true account of the 
statement made by him. 


(Signed) A. B. 
Magistrate.” * 


_Explanation.—lt is not necessary that the Magistrate 
receiving and recording a confession or statement shoul 
be a Magistrate having jurisdiction in the case. 


Change *—Tiie italicised words in sub-section (1) have been 
substituted for ‘Every Magistrate,” and the italicised words in sub-section 
(3) have been added, by section 35 of the Criminal Procedure Code 
Amendment Act (XVIIL of 1928). The reasons have been thus stated: 

“We think that confessions and statements should not be recorded 

under the section by third class Magistrates at all, or by second class 

. Magistrates unless specially empowered. We consider that a statutory 

- obligation should be isid on a Magistrate acting under the section to warn 

aif accused person about to make a confession that the same may be 

used agamst him, and we think that the certificate prescribed by sub- 

section (3) should record the fact that the warning had been given.” 
Report of the Joint Committee (1922) 


508. Object of section :—The object of police proceedings ἷδ 
to collect information as a preliminary step to the production of evidence 
In judicial proceedings against an accused person, For this purpose, any 
persan may be examined and any statement may be reduced to writing bY 
the Police. But no statement made to the Police cen be used In evidence 
against the accused. To these provisions the present section seems 10 te 
supplementary. The Magistrate may prepare, what the Police may not, 8. 
record of any statement, be it a confession or not, which is made to him 
before Judicial proceedings commence—Lalu v. Emp., 1893 P.R. 2. 


This section does not enable ἃ police-officer, who has obtained 8 state 
ment incriminating the accused, made by some person, to send such person 
to a Magistrate practically under custody, to have him examined and his 
statement recorded before the judicis! inquiry or trial, for Axing him down 
to that statement {n the subsequent fudicial proceedines—Q. E. v. Jaduby 
2T Cal. 295. 
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508, Scope of section :—This section under the old law did 
not apply to the Police in the town of Calcutta, Therefore it did not 
apply to a statement make by a person im custody to a Magistrate in 
Calcutta in the course of an investigation made by the Police in the town 

_ of Calcutta—Q E. v. Nilmadhab, 15 Cal. 595 Nor did this section 
apply to the town of Bombay—Q. E. v. Visram Baba, 21 Bom. 495. 


The present section has been made apphcable to confessions recorded. 
in Presidency towns, by reason of the reference to Presidency Magistrates. 
at the beginning of the section. But st should be noted that even inspite 
of this amendment, the application of this section to Presidency towns. 
is extremely limited. Sub-section (2) (a) of sec 1 of this Code expressly 
lays down that nothing contained in this Code, in the absence of any 
specific provision to the contrary, shall apply to the police in the town 
of Calcutta (or Bombay). The only sections in Chap. XIV which are 
applicable to the Police of Calcutta (or Bombay) are sec 155 and sec. 156 
(3); and sec 164 so far as Presidency towns are concerned appltes only 
to confessions recorded under those two sections. That 1s, section 164 
apphes to confessions made in the course of investigations held by the 
Calcutta Police only where the Pohce mvesugation is either an imvestiga- 
tion in a non-cognizable case held under the orders of a Presidency Magis~ 
trate as contemplated by sec 155, or is an investigation into a cogniz~ 
able case held under the orders of a Presidency Magistrate as contem- 
plated by section 156 (3)—Emp. ν, Panch Kart, §2 Cal. 67, 29 C.W.N. 
300, 26 CrL.J. 782 The Patna High Court, however, does not accept 
this narrow interpretation, and holds that a Presidency Magistrate is 
empowered to record a confession in Calcutta during a police-investigatiorr 
there 1n any case The Amendment has been made in 1923 to allow a 
Presidency Magistrate to record a confession in Calcutta in the course of 
a police-investigation ; otherwise the amendment is altogether meaningless. 
Section 1 bars the application of the Code to the Police, it does not bar 
the application of the Code to a Magistrate not being a Police-officer— 
Nilmadhab v, Emp., 5 Pat. 171, 27 Cr.L.J. 957. Where an investigation 
1s held outside Caleutta, and a Presidency Magistrate records a confession 
in Caleutta, this section undoubtedly apples—Nulmadhab v. Emp., (supra). 


This section applies to a confession made in the course of an investi- 
gation, Where an accused is arrested in Calcutta in pursuance of ἃ 
Tequest made by the Police at Burdwan who evidently were holding the 
investigation with regard to the matter under the provisions of Ch XIV, 
the arrest and production of the accused before ἃ Magistrate at Calcutta 
for the recording of confession must be taken to have been an act done in 
the process of investigation that was being held, and the Magistrate ts 
bound to comply with the provisions of sec. 164 in recording the con- 
fession—Emp. v. Garib Hari, 30 C.W.N. 454, 27 Cr.L J. 621. 


Native State —A confession made to a Magistrste of 2 Native State 
who duly recorded and certified the same sccording to the provisions of 
this Code would be admissible in evidence in a British Court—Badan 
vy. K. E., 1909 P.R. 2: Q. E. v. Nagla, 22 Bom 235; Q. Ε΄ v. 5 
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Singh, 12 All, 595. In Bhola v. K. E., 1907 P.R, 8 it was held, however, 
that a confession so recorded by a Magistrate in a Native State was not 
entitled to the same weight as a confession recorded by a Magistrate in 
British India τῇ strict compliance with the terms of this Code, and Courts 
should hesitate ta convict the accused upon such confession standing 
alone. See also In re Chinna Venkadu, 2 Weir 125, where it is held 
that a confession made before a Forergn Court, even if it is certified 
_ according to the provisions of this Section, cannot be used in evidence, 
unless it is sworn to like confessions made to private indtviduals. See 
also Emp. ν. Dhanka, 16 Bom L.R 261, 15 Cr.L.J. 433, where it is 
held that the Magistrate of a Native State tecording a confession must 
Ὅς examined to prove the confession, before it can be used as evidence. 


A Magistrate having jurisdiction in a district in British India cannot 
record a confession in a place in 2 Native State im connection with an 
offence committed in his district—Mahar Singh v Emp., 19 ALJ 3855, 
22 CrL.J. 567. 


5106, Who can record statement or confession :— 
‘The power to record statements and confessions under this section is 
given to Megistrates not being Police officers Magistrates who are also 
police officers (e g patels im Bombay) afe not competent to record state 
ments or confessions--Q E v Bhima, 17 Bom. 485. So also, Police 
officers having magisterial powers fave mo power to record statements 
Q v Hurnbole, 1 Cat 207. 

Where a Tahsildar, having powers of a Magistrate and being invested 
by the Local Government with power to take cognizance of offences upon 
complaint or police-report, was conducting an inquiry on complaint rev 
ceived, held that he must be deemed to have been doing so 33 % 
Magistrate and not as a police-officet—K, E. v Gulabu, 35 All 260, 1) 
ALJ. 286 

A third class Magistrate has no power to record a statement under 
sec. 164. A statement so recofded by him is not evidence in a stage of 
fudicial proceeding, and if it 18 contradicted afterwards before ἃ Masis- 
trate having jurisdiction and holding a preliminary inquiry, it will not 
furnish an alternative charge of giving false evidence in a judicial proceed- 
ing—Emp. v. Shetleppa, 14 Bom.L.R. 753, 13 Cr.L.J. 709. 

‘An Honorary Magistrate, who is a member of an independent Bench 
with third class powers, cannot record a confession of statement—EmP- 
vy. Nari Sheikh, 29 Cal 483 The ruling in Ghinua ν, Emp., 3 P.L.). 29), 
19 Cr-L.J. 135, in which it was held that an Honorary Magistrate of the 
third class not empowered fo sit singly had nevertheless power τὸ record ἃ 
confession, 15 rendered obsolete by the present amendment. 

Where ἃ case comes before 5 first class Magistrate under secs 157 and 
159, he cam depute a Sub-Deputy Magistrate to hold an investigatioa oF 
# preliminary ingu:ry. The latter can, under the provisions of this section, 
record a statement of a witness made before him in the course of the 
Police Investigation, and therefore this is admissible as a statement made 
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in the course of an investigation—Harendra v. Emp., 40 Ὁ L.J. 313, ATR. 
1925 Cal. 161, 26 Cr.L.J. 307 


A Magistratewho directs the police investigation is not incompetent 
to record a statement or confession under this section On the other 
hand, it is the duty of the Magistrate who directs’a police investigation or 
holds a preliminary inquiry under this Code to record statements under 
‘sec, 164; it is his duty to see that the accused confesses voluntarily, and 


to record his confessions truly—Emp v. Masrt, 5 SLR. 3t, 12 Cr.L.)- 
"489. 


A confession or statement under this section may be recorded by a 
Magistrate who afterwards conducts the inquiry or trial—Barndra v. 
Emp., 37 Cal. 467. A Magistrate is not debarred from recording the 
confession of an accused person under this section merely because it may 
be afterwards his duty to hold a preliminary :rnquiry—Anon., Ratanlal 121. 
A confession freely made to a Magrstrate and recorded under this section 15 
not mnadmissible if the Magistrate thought proper, or if it So happened that 
he was the only Magistrate, to take the case and commit it to the Sessions 
Court—Emp v Lat Sheikh, 3 CWN 387. The decision in Emp. v. 
Anuntram, 5 Cal. 954 is no longer good law 


511, “May record” :—The Magistrate may record the statement 
of confession. it 15 not obligatory on the Magistrate to do so There is 
nothing im law to support the proposition that in order to make an oral 
extrayudicsal confession admissible im evidence it mast be reduced to writ- 
ing. The confession may be proved by the evidence of the Magistrate 
—Feroz y. Crown, 1918 P.R. 11; Emp. v. Maruti, 21 Bom.L.R, 1065, 
21 Cr.L.J. 65, (per Hayward J.; Shah J. contra); Tangudupall: vy. Emp., 
AS Mad 230, 42 ML.J. 37, 23 Cr.L J. 680. Contra—Legal Remem- 
brancer ν, Lalit Mohan, 49 Cal. 167 where it is held that ἃ confession not 


recorded as provided by this section cannot be proved by the evidence of 
the Magistrate 


512, Statement or Confession :—The word ‘statement’ 
means the statement of a witness and does not méan the statement of an 
accused person This section does not provide for recording any statement 
of an accused person other than a confession; the reason is that the section 
relates to a stage of the case, viz. the Police-investigation stage, at which 
statements of the accused which are other than voluntary confessions and 
which are to be elicited by his examimation are not intended to be obtained 
from him—Q E. v. Bhairab, 2 C.W.N. 102. In other words, this section 
Provides for the recording of two classes of things, viz. (1) the statement 
of a person who appears before the Magistrate as a witness, and (2) the 
confession of ἃ person accused of an offence—Emp, ν. Malka, 2 Bom. 643; 
Grown y, Andal, 5 SLR. 174, 13 Cr.L.J. 33. 


Contra—The Punjab Chief Court has held that the distinction that Is 
made in this Section 13 between ststements that are confessions and state- 
ments that are not; and not between persons by whom ststements of either 
character are made, and this distinction ig made merely to prescribe εἢ 
different modes of recording (sub-sec. 2}; and that it is nowhere 
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or implied in this section that the statement of an accused person cannot 
be recorded unless it is a confession—Laiu v. Emp., 1893 P.R. 2. The 
Calcutta High Court also has recently laid down that theyword “statement” 
is not limited to ἃ statement made by a witness; a statement made by an 
accused and not amounting to a confession is 2 statement within the 
meaning of this section— Abdul Rahim v. Emp., 41 C.L.J. 474, 26 Cr.L.J. 
1279. See also Legal Remembrancer y. Lalit Mohan, 49 Cal. 167 
where it is Isid down that under this section there can be no distinction 
between a statement made by an accused and a confession made by him, 
and that a statement made by an accused that he had committed a murder 
must be recorded 2s provided by this section, The Patna High Court 1s 
also of opinion that this section contemplates a statement made by a2 
accused person before a Magistrate which is not a confession but is wholly 
of an exculpatory nature—-Golam Md. v. Emp., 4 Pat. 327, 6 P.L.T. 593, 
26 Cr.L.J 878. 

513, At what stage can statement and confession be 
recorded .—A statement or confession must be recorded under this 
section in the course of an investigation under this chapter or at a0y 
time afterwards, but before the commencement of the inquiry or trial. 
Therefore, where the Magistrate recorded confessions of the accused 
before he took cognizance of the case and before the examination of the 
prosecution witness began, it was held that the confessions were duly 
recorded under this section—--Barindra vy. Emp., 37 Cal. 467. This section 
refers to a confession or statement recorded during an Inquiry before the 
Police and not during an inquiry by the Magistrate. Therefore, where 
during an inquiry under section 202, the Magistrate recorded ἃ statement 
made by a person against whom the complaint was filed, it was held that 
the statement could not be regarded as having been recorded under this 
section, because the statement was made dusing an Inquiry by the 
Magistrate and not during an inquiry before the Police. Such @ statement 
was not admissible against the accused without further proof—Sat Narain 
v. Emp , 32 Cal. 1085 (1089). 


514, Procedure :—Under this section, in the course of the 
investigation, the Magistrate is entitled to record any voluntary statement 
made by the accused person, but he Is not entitled to examine the accused 
person in respect of the facts of the case. That power is given by sec. 32 
—Gya Singh ν. Mohamed, 5 C.W.N. 864. 

A Magistrate should not, before recording a confession, fook Into ἃ 
police report to see what the accused had stated τὸ the Police—Jogiiba* 
v. Emp., 13 C ὟΝ, 861, 10 Cr.L.J. 125. 


The Magistrate should not hold out any inducement. Where sfter 
the prisoner had made a long confessional statement, he was told by the 
Magistrate that if he stated all that he knew, he would then be examine? 
as an approver and witness, it was held that the conduct of the Mezis- 
trate was highly Improper—In re Kosd Govindan, 2 Weir 137. See #10 
Emp. v. Tara, 45 All. 633 clted under sec. 163. But unless this Induce- 
ment was actually held out to the accused by the Misgistrate or by some 
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persen In sutherity, the mere fact that the accused was atder ea empression 
that H he confeseed be would he made an approver souls not make the 
confession bas. The mere thought In the mind of the accuted sould not 
affect the admissibility ef the confession=Nilstiad v. Emp. 5 Pat. 171, 
a7 Ce.b }. 057. 


, The Msplstrate must net pet any question to the accused tending to 
incriminate him~In re Rayappen, 2 Welr 136 


A statement canrot be sald to be properly recorded under thls section 
Ua police eficer Is present at the time and Is allowed to put guestions 
to the sceuted—Indseszin vv Emp. 21 Cri) 418. (Lah); fogitst v. 
Emp, ΔΌΜΟΝ 6]. “It is not proper to allow the Pollce offlcer ho 
brourht the prisoner to be present while the confession ts being recorded 
by 4 Muharrir and to sustest questions to be put to the confessing prisoner" 
—Cal. GR. GC. O. pare 8; Emp. v Ramanand, (88S ALW.N, 221. 


There is no warrsnt or fustification for the intervention of a third 
party (e.g police oficer or another Magistrate) #8 the questioner, directly 
or Indirectly, of a confessing prisoner—Jogiitan v Emperor, 13 ΟΜΝ, 
861, 10 Cr.Ly. 125. 


Confesslons should be recorded in open Court. A Magistrate acts 
improperly In recording the confession at a fate hour In the night (viz. at 
11-30 p.m.} after the accused had been subjected to interrogation by 
8 police oMcer for 3 or 4 hours, and had broken dawn under the continued 
questioning—-K. Εἰ v. Pramatha, 30 C.L.J, $03, 21 Cr.L.J. 266. But of 
course the fact of the confession being recorded late at night Is by itself 
Not a sufficient proof spainst Its voluntariness—Abdul Salim ν, Emp., 
49 Cal. 573 (598). The Patna High Court holds that the Code does not 
contain any provision that the confession must be recorded in open Court; 
and therefofe a Magistrate does not act Ulepally If he brings the accused 
to his house and records the confession there—Nilmadhab v. Emp,, 5 Pat. 
171, 27 Cr.L.J. 057, 


If the confession Is 8 lengthy one, and cannot be finished In one day, 
the Magistrate is competent (o record the confession plecemeal from day 
to day, But In such a case the Magistrate should not, during the period of 
confession, return the accused to the custody of the Police at night— 
Nilmadhab v. Emp., 5. Pat. 171, 27 Cr.L.J. 057, 


Power to administer oath-—The person making a statement under 
this section is s witness within the meaning of sec 5 of the Oaths Act, 
and therefore one to whom oath might be edministered; and a charge 
of perjury can be framed under sec. 193 I. P, C. against the person making 
a false statement on oath under this sectlon—Q. E. v. Alaga. 16 Mad. 421; 
Emp ν, Tasadduk, 1908 A.W.N. 73; Suppa Tevan v. Emp., 29 Med. 89. 
Contra—Hari Charan v. Q. E., 27 Cal. 455; Lala v. Emp, 1893 P.R. 2 
Aper Plowden 1.). 

Mode of examination of accused:—The proper mode for a Magistrate 
to examine an accused person under this section is to ask him if he wishes: 
to make any statement er confession. If he says no, the Magistrate should 

Cr, 28 
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not proceed to interrogate him, but if’ such person wishes to make any 
statement, the Magistrate should write down the statement or confession 
and ask the accused such questions as may be necessary to ascertain 
clearly what his meaning is—Empress v. Baji, 5 C.P.LR. 13; Kesho 
Singh v K. E, 20 OC. 136, 18 Cr.L.J. 742 


It 1s not permissible to question the accused closely and at great 
length for the puropse of extracting statements to be afterwards used as 
evidence—Kesho Singh v K. Ε, 20 0.C 136, 18 Cr.L.J 742. 


515. Retracted confession :—A retracted confession can be 
acted upon if it is voluntarily made and is corroborated by other evidence. 
When the voluntary confession of a prisofer is corroborated by the con- 
fession of another prisoner, and the two confessions are strongly corrobora- 
ted by the mass of evidence which has been recorded in the case, the 
confession of the former prisoner, even though subsequently retracted, 
can be made the basis of his conviction—Nilmadhab vy. Emp., 5 Pat. 171, 
27 CrL.J. 957. 


A retracted confession cannot be given any weight unless it is well 
corroborated by rehable evidence—Ramai v. Κι E, 3 Pat. 872, ALR 
1925 Pat 191, 26 Cr.L.J. 314. But in some other cases it has been Vaid 
down that a retracted confession, if proved to have been voluntarily made, 
can be considered along with the other evidence of the case. "No binding 
tule can be laid down such as that a retracted confession must be supported 
by independent reliable evidence corroborating it in material particulars 
The Court should treat the value of a retracted confession as a matter of 
prudence rather than of law—Q. E. ν, Gharya, 19 Bom. 728; Q. Ε ¥. 
Gangia, 23 Bom 316; Q E v Raman, 21 Mad. 83; Jawan v. Croun, 1914 
P.R. 30; Emp v Indra Chandra, 2 Ὁ W.N. 637; Manna Lal v. K- Ἑ. 
27 OC. 40, AIR 1925 Oudh 1, 25 Cr.L.J. 49. It is not illegal to base 
a conviction upon the uncorroborated confession of an accused persom 
(subsequently retracted) provided that the Court is satished that the 
confession was voluntary and 1s true in fact—Jawan v Crown, 1914 PR 
30, 15 Cr.L} 626 Experience snd common sense show that in the 
absence of corroboration in material particulars it is not safe to convict 
on a confession, unless, from the peculiar circumstances on which It was 
made and judging from the reasons of the retraction, there remains 8 high 
degree of certainty that the confession, notwithstanding its having bee* 
resiled from, is geunine—jawan v. Crown, 1914 P.R, 30; Q. EY 
Mahabir, 18 All 78. Hoa Judge belleves that a confession thotgh sub- 
sequently withdrawn contains 5 true account of the prisoner's crime, the 
Judge is bound to act, so far as the prisoner is concerned, on the confes- 
sion which he believed to be true—Emp. v. Kehri, 29 All. 434: Q Ε ν᾿ 
Maiku, 20 Alt 133. The weight to be given to such a confession depends 
upon the circumstances under which it was generally given and the 
circumstances under which it was retracted, including the reasons αἰτοῦ 
by the prisoner for his retraction—Sajjad Husain vy. Emp., 1008 P.R. 1δὲ 
Ὁ. E.v Ramen, 21 Mad 83; Manag Lal ν. K. E., 27 Ὁ Ὁ. 40, 25 Cr-LJ. 
49 Thus, where a confession was made under police coercion and 
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sabteguentl) withdrawn, ft fs certainty Inadmiesitte in evidence—Afotijan 
τ Crwa GC WN 2; Snranv Emp. 2 ALY 00, 2 Cry. £9. 


Where x confcssicn is retracted, it is the duty of the Court that 
{s called to act upon ft, especially in a case of murder, to enquire into all 
the material points and surrounding citcumsances and satisfy Itself that 
the confession cannot but be true KE oe Dargaya, ἃ Bom.L.R, 441, 


Where in the ccurse of the investigation of an offence, a witness 
makes ἃ statement of a confeseional natute which Js recorded by the Alagis- 
trate under this section as 3 statement and not as 4 confession, and 
subsequently in the course of the preliminary tnguiry before the cam: 
mutting Magistrste he retracts that statement, It is edmissiMe In evidence 
against that altness ΟἽ a procecution for perjury—in re Modésla Rama- 
nujsrims 39 Mad 077 


516. Sub-section (2):—Mode of recording :—The contes- 
sion Is to be recorded In the rranner provided by sec 364, fe., In the 
form of questions and answers The Magistrate ts bound ta record every 
question that he asks [1 ts of preat importance that this provision of 
the law should be obeyed, otherwise it may be Impossible to tell how 
far 9 witness voluntarily deposes to a matter, and how far It was extracted 
from him by questioning even in the nature of cross<¢xamination, Jf the 
confession is ποῖ recorded in this manner, the record is defective—Hasan 
div K E, 23 ALJ 719, 26 CrLJ 1200, ALR, 1926 ΑἸ]. 22. 
Where a confession Is recorded not In the form of questions and answers, 
as required by section 364, but In a narrative form, the defect is not ἃ 
fatal one, and the confession ts admissible in evidence, provided that the 
accused is not prejudiced by the Irreguiarity. Sectlon 533 would cure the 
defect—Fekoo v. Empress, 14 Cal. 539; Emp. v. Munahi, 8 Cal, 616; 
Khudirom ν, Emp., 9 C.L J. 55; Emp. v. Deo Dat, 45 All. 166, 20 A.L.J. 
IS, Emp. v Anta, 1892 A.W.N. 60 


Where, however, the confession was not recorded In the manner pre- 
scribed in section 364, but there was only # gist of the confession in a 
narrative form, and where it moreover appeared that the confession was 
not voluntary, it was held to be inadmissible In evidence—Emp. v. Garib 
Ate i C.W.N, 454, 27 Cr.L.J. 621; Nga San v. Emp., 11 Οἵ,1,.]. 

ur). 


Language of record :—See Note 1038 under sec, 364.” 


Signature —The object of requiring the signature of an accused person 
to the record of his confession is probably to furnish a strong test as to 
whether the confession was voluntary and free, and to afford him a locus 
penitentiae, before the completion of the record, of indicating that the con- 
fession was not voluntary or was made under improper influence—Reg 
v Bai Ratan, 10 B.H.C.R 166 The signature is taken as a voucher of 
the authenticity of the statement and not as an admission of its correctness 
—Khudiram v. Emp., 9 CL J. 55. 

The confession of the accused if not signed by the accused or attested 
by his mark, is not admissIble in evidence—Reg v. Bai Ratan, 10 BH. 


436 THE CODE OF CRIMINAL PROCEDURE [Cu XIV. 


CR. 166; but under sec. 533, parol evidence may be given of the terms of 
the confession, and these terms, if and when proved, may be admitted 
and used as evidence in the case, if the defect {non-signature) is such thst 
it has not affected the merits of the defence—Q. E. v. Raght, 23 Bem. 
221. 50 also, if the accused subsequently signed the coalession without 
objection as soon as the non-signatere wes noticed, the defect would be 
cured by sec. 533 by the evidence of the Magistrate as to the authenticity 
of the statement—Khudirer: v. Emp., 9 C.L.J. 55. 

Ἢ the accused 15 able to write, his thumb-impression will not be sufl- 
cient—Sadanandz v Emp 32 Cal 550. ᾿ 


The Magistrate must sign the record of confession as well as the memo- 
tandum—Emp v Lal Shathh, 3 C.W N. 357, 


See also Note 1040 under sec. 364 


517. Sub-section (3)—Confession must be voluntary = 
—~A confession, in order to be admussible in evidence, must be msde 
voluntarily and without pressure—K £. v Gulabz, 35 All. 260, 11 ALJ 
286, In re Prsari, 2 Weir 137. No statement should be recorded under 
this section unless the person making it is a free ageat and voluntarily 
agrees to have his statement taken down—Hira Lal v. Ἐγιρ., 1918 P.R. 
16, 19 CrLJ. 517, A Magistrate acting under this section must ques- 
tion the accused in order to be affirmatively satisfied of the voluntariness 
of the confession, and in case of doubt be ought not to record it or give 
the cemuficate~Q. Ev. Basvanta, 25 Bom. 168; Neki v. Erip., 25 CrLJ. 
ΗΒ (Lah) The Magistrate should ascertain whether the confessions! 
statement is made voluntanly, af the beginning of the statement and not 
at the end—In re Rayappan 2 Weir 136. A Magistrate should not pro~ 
ceed to record a confession, unless he first has reason to believe that the 
person is about to make it voluntarily, and he should therefore begin by 
enquiring into the point whether the confession is voluntarily msde. 
Where a Magistrate recorded a confession of an accused without first 
satisfying himself as to its beg voluntary, and then at the end of it pat 
one comprehensive question as to the nature of the confession, tt was 
held that he had not complied with the provisions of this section—O. E. 
v. Appa, 1 Bom LR 357, Kandhai v Emp., 1 O.LJ. 407, 15 Cr-l J. 
633. Jn Pulin Tants vy Emp, 40 Cal 873 (876) it was held that the lack 
that the Magistrate instead of ashing the accused about the voluntary nature 
ot the contession at the commencement of the confessional statement asked 
him at the end, was merely a defect of form which did not #ter abe 
character of the confession. 


“Ie is desirable that Magistrates should act with deliberation in 
examining persons brought before them for the purpose of making ¢on- 
fession and should, as far as possible, satisfy themselves that the confession 
is volustary—and this not merely from the declaration of the accused. but 
from an attentive observation of bis demeanour.”"—Cal. G. R. & C. O- 
page 8. 

When confession made by the accused is alleged by him (0 have 
deen obtained by ill-treatment or other improper inducements, the Court 
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should eatefutly ingu're (nto the truth cf such αἰ σραύογσε- Reg vo Nashi 
Nott SNUCK 120; and te will not be presumes that ΠῚ wae so Induced 
Ree v Meher UU RH CR LZ, 301 if the Court sees any ground 
of eaclunon mentioned in sec ΔῈ Evidence Act inducement, threat, roe 
Mmiicl, ft may reject the ceafeavon, though at the time of recerd ft 
appeared to Ke 8 voluntary confession Umar ve ep [657 INR 5], 
Enp ov Ὥσπου Kater 4 PLT τὸ Bur the Ceurt ezsnot, merely on 
miccture, hold that the cenlesticn a2 produced by induce. 
 threarer premise | There must te In the cenfeesion {π|| cr In the 
evidence cr in the surroutd.ng cireumsances something to fustify the 
inference thar the eenfeseen was really not a voluntary one—Lmip, ¥. 
Dewan Kotar 4 PLT 186. ΤΟΥ] 497, AUR 1923 Pat. 13. 


When it appeared that an accused person was illegally confined In 
sohiary confirement for shout a fortnight, thar the potlce had access to 
him, that pressure was brought to Gear upon him through his father, 
mother and brother, that the desirability of 4 confession was pressed upon 
him by the District Magistrate as ἃ means of saving himself and his rela- 
tives from threstened pains and penaltics, thst his father was Silegally 
detained in Aspat for 2 long time without eny charge that he then made 
8. conlession which was tecorded aithout legs) precautions and in the 
Immediate presence of a police officer who put incriminating questions to 
the accused and helped in amplifying the confession, held that such con- 
fession was mot solunisry and was not admissible in evidence—Jogjiven 
v Emp 13CWN 661, 10 Crh 125. 


Mere subsequent retraction of a conlession duly recorded and certified 
is not enough to show that it was not made voluntarily—Q E. v. Basvanta, 
25 Bom. 168, 


Questions to be fut to accused :~Under the present Amendment, the 
Magistrate should not only question the accused about the volantariness 
of the confession, but should also warn him thst he is not bound to make 
any confession, and that If he makes any, ft will be used ss evidence 
against him This Amendment supersedes the ruling In Q E. ν, Uzeer, 
10 Cal 775, (in which it was held that the Magistrate ought not to give 
any warning to the accused to the effect that what the accused was going 
to say would be evidence against him). 


It the procedure of this section is not followed prior to the record- 
ing of a confession, the statement of the accused cannot be admitted 
in evidence against him or his co-accussd—Balan Singh v. Emp., 7 Lah. 
LJ 39, 26 Cr.L J. 731. Unless ft is proved that the Magistrate explained 
to him that he need not make any confession and that it might be 
used against him, the confession is not admissible In evidence—Bahawala 
v Crown 6 Lah 183, 26 Cr.L.]. 1238, AJR. 1925 Lah. 432, 

The Magistrate should not be content with a few formal questions, 
The section contemplates that the Magistrate shall hear the confession 
first, without making any record, and shall then put questions to ascertaln agg 
whether the confession is voluntary, and then if he has reason to belleve 
thit it is voluntary, he may record the confession, writing out In futt 


Ry 
+ 


438 THE CODE OF CRIMINAL PROCEDURE ἴση XIV. 


every question put by him and every answer given by the accused, and 
following the provisions of sec 364. The questioning of the accused 
before recording a confession is a matter of substance and not of mere 
form, and if it has been omitted, the omission is a fatal one and cannot 
be cured by any evidenc2 under sec, 533—Ananda v. Parbati, 3 L.BR. 
173; Shwe Sinv Κα E, 3 LB.R. 213, 4 Cr.L.J. 385; Farid v. Crovn, 
2 Lah 325 (328). Where the only warning which the Magistrate gives to 
the accused is that he asks the accused whether he is willing to mare ἃ 
confession, and that sf he makes a confession it will be used as evidence 
against him, but he does not put questions to the accused to find out 
whether the reply which the accused is about fo give is a voluntary one, 
there is no compliance with the requirements of law for recording 8 
contesstion—Emp v Garb Hart, 30 C ὍΝ, 454, 27 Cr-L.J. 621. “Νὸ 
Magistrate shall record any such confession, unless upon questioning the 
person making it, he has reason to beleve that it was made voluntarily. 
It is the invariable practice of the Deputy Magistrates in this Province 
to ignore entirely this provision of the Code. It is considered sufficient 
to make use of a stock phrase which in this instance runs: ‘J am 8 
Magistrate, if you want to make any statement of your own accord, you 
may do so, do not make any statement which you have been tutored by 
others to make’ and then follows the story of the crime without any 
answer whatever to the Magistrate's formula. To my mind a Magistrate 
might Just as well say to the accused ‘hocus pocus’’ or *abracadabra.” 
Such phrases would be as much a compliance with the terms of sec. ἢ 
(3) as any formula now in vogue What is meant by the Code is that 
the Magistrate should ask the accused some such question as ‘'Why afe 
you confessing? Are you sorry for your crime or is it that some one 
has told you that you will gain something by a confession?” and refuse 
to proceed with the recording of the confession until he has had 8 satis- 
factory answer to his question”—per Roe J. in Ragho v. Emp., 18 Cr.b J. 
72t (Pat.) Where a Magistrate questioned the accused person thus? 
“Tt appears that you have committed murder and absconded by escaping 
from custody; you have now come; what have you to say?’ held that the 
question was extremely improper—In re Pisant, 2 Weir 137. 

In order to ascertain whether the confession is voluntary, the Magis 
trate is bound to question the accused closely as to his motive in making 
a confession, and if he fails to do so, he has no jurisdiction to say that 
he 1s ssttsfled as to the voluntary nature of the confession—Ragho v- Emp, 
18 CrL J. 721 (Pat} In 8 more recent case of the same High Court, 
however, it has been held that it is not necessary that the Magistrate 
should have questioned the accused as to his motives in making the con- 
fession, though as a rule of prudence it is better that he should do so~ 
Emp. v. Dewan Kahar, 4 P.LT. 186, 24 Cr.L.J. 497- 

It would be going much too far to say that a Magistrate recording 4 
statement or a confession cannot and should not ask a single question of 
the deponent He would be justified in puttmg questions to clear Up 
any matter which 1s ambiguous on the face of the statement, but he is 
wholly unjustified in extracting, by questions from the deponent, any facts 
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which the deponent has not spoken to in his Court Everything must 
depend on the nature of the questioning and the object of it, and the mere 
Tact that an answer was elicited by a question does not make the pro- 
cecdings improper or the statement inadmissible as a confession—Hasan 
alive KE, 23 ALJ 719 26 σε 1.1 lca, ATR 1026 All 22 
Tt is desirable that the Magistrate in recording the confession should put 
various questions to the sccused to enable him to decide whether the 
confession is a voluntary one of not, but there is nothing In law which 
lays down that a Magistrate cannot satisfy himself as to the voluntariness 
of the confession by putting a single question to the accused—Emp, v. 
Dewan Kahar, 4 PLT 186, 24 Cr J. 497. 


No express form of question is prescribed, and the extent to which 
the Magistrate should question the accused must largely depend on the 
particular facts of each case. There are cases which on the face of them 
attract the suspicion of a Magistrate, and there are others which do not 
attract any suspicion at all, and it Is impossible to lay down any hard 
and fast rule on the subject. The Court must in each case satisfy itself 
that the Magistrate honestly believed and took steps to ascertain that the 
contession was a voluntary one—Thibu v. Emp,, 4 P.L τ, 270, 24 Οτ.,.... 
649. 


$18. Police custody :—~A confession obtained alter the accused 
had been In custody for some time is always open to grave suspiclon— 
Q. E. v. Gobardhan, 9 All. 528; Motijan vy. Crown, 6 C.W.N. 380. 
When a Magistrate records the confession of a person who has been in 
Police custody, he should ascertain and record the period during which 
the accused had been in custody, to satisfy himself whether the confes- 
Sion is voluntary or not—Q. E, v. Narayan, 25 Bom, 543, But where an 
accused was actually produced before the Magistrate as soon as he was 
arrested, and was produced before him the next day for recording the 
confession, held that the confession should not be ignored on the ground 
that the Magistrate did not ask him how fong he was in Police custody— 
Emp. v. Dewan Kahar, 4 P.L.T. 186, 24 Cr.L.J. 497, The fact and 
duration οἱ Police custody has'a material bearing on the question whether 
a confession is voluntary or not—Jogjiban v. Emp., 13 C.W.N. 861, 
10 Cr.L.J. 125 The unjustifiable violence used by the Police to the 
accused for his arrest, his illegal detention In police custody for more 
than 24 hours after his arrest, and the marks on his person—all these 
must be held to have vitiated the voluntary character of his confession, 
and it is therefore inadmissible in evidence~Q &. v. Appa, | Bom L.R. 
357. But a confession cannot be rejected on the sole ground that the 
accused had been a long time in police custody—Q. FE. v. Mahadhu, 
Ratanlal 720 The Punjab Chief Court holds that even if the accused 
is in the custody of a police officer when he makes the confession, yet the 
confession being made before a Magistrate is not excluded from being 
given in evidence by anything contained in sec. 26, Evidence Act, when 
proved by the evidence of the Magistrate—Feroz v. Crown, 1918 PR, 11, 
19 Cr.L.J. 651 (following Sher Singh v. Emp., 1881 P R. 21). 
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A prisoner in police custody who was brought before a Magistrate to 
have his confession recorded, did not cease to be in police custody merely 
because at the time of recording the confession there was no police officer 
in the room, when it was found that 2 police officer was waiting outside 
the room where the confession was being recorded—Q. E. v. Lakshriya, 
Ratanlal 855 (856) 


519, Memorandum :—A confession without a memorandum that 
it is voluntarily made 1s bad in Jaw and cannot be admitted in evidence— 
Emp. v, Dat, 6 Bom 288; Reg v. Shivya, 1 Bom, 219; Emp v. Radhe 
Halwi, 7 CWN 220, and the want of a memorandum can be cured, 
if at all, only by the Sessions Judge taking evidence during the trial that 
the accused had made the statement—Noshai v, Emp., 5 Cal 958; 0. Ε. 
v. Anga Valayan, 22 Mad. 15, 


Where the Magistrate has made a memorandum that the confession 
was voluntarily made, it may be presumed that it is a corfect record of 
a voluntary confession. Nevertheless, if it is found that the confession 
was procured by any inducement, threat or promise, it must be treated 
as irrelevant—Emp v. Dewan, 4 P.L.T 186, 24 CrL J}. 497. 


The memorandum annexed to a record of confession is not ἃ conclu 
sive evidence of the fact that the confession was voluntarily made, 50 
as to preclude the Court of Appeal from inquiring into the nature of the 
confession to see whether it was voluntary or not—-Jogjiban v. Emp. 
13 CWN. 861, 10 CrL J. 125. 


The memorandum is required only in the case of confessions made 
by the accused A statement of ἃ witness need not be appended by 3 
memorandum that such statement was made voluntarily—Q. E. ¥. Jaaub, 
27 Cal 295. 


A confession does not become unworthy of evidence, merely because 
the memorandum required by law to be attached thereto has not bec 
written in the exact form prescribed—Emp. vy. Bhatron, 3 All. 338. It is 
sufficient if it is in substance the same as that given in this section 


It is most advisable, although the law does not require it, that the 
Magistrate shoutd record a memorandum of enquiry showing what stepS 
he has taken to fully satisfy himself that an accused person is contessits 
voluntastly—Umar din v Crown, 2 Leh, 129, 22 Cr.L.J. 388 


If the memorandum omitted to state that the confession was volun- 
tatily made, it was held that the Magistrate omitted to observe ἃ most 
important provision of this section, and the confession was therefore not 
admissible in evidence—In re Kottubad: Narasingha, 2 Weir 140; Q 5: 
ν, Bhairab, 2 C.WN 702 (717); but in some recent cases it has beech 
said that the defect would be cured by sec. 533 if the Magistrate after- 
wards deposed that he believed that the confession was voluntarily made-~ 
Emp, v. Deo Dat, 45 All. 166, 20 A.L.J. 915; Ramai ν. King Emp, 3 
Pat, 872 1877), 26 Cr.L.J. 314, Maksud v. Emp., 2 P.L.T. 773 

Under this section as now amended, the Magistrate must explain to 
the accused that he is not to make any confession and that the conlession 
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may be used as evidence sgiinst him, and the memorandum also should 
record the tact that the explanation was given But omission to record 
the fact that the accused was so warned would not make the confession 
inadmissible in evidence if the Magistrate who recorded the confession 
was afterwards examined (sec 533) and deposed that he gave the required 
Warning to the accused and the accuses understood it~Ramat v Emp, 
3 Pat 872 (877), 26 CrLJ 314, ATR 1925 Pat 191; Bana Singh 
vy. Emp., 7 Lah. LJ. 280, 26 PLR 579, 26 Cr bj 1489; Kheman v. 
Emp., Ὁ Lah, 58, 26 PLR. 316, 26 Cr L.J. (074; Nilmadhab v, Emp., 
3 Pat. 171, 27 Cr.L.J 957. But if as a matter of fact, no such explana- 
tion was given by the Magistrate to the accused, the defect is not merely 
one of form but of substance, and see S33 cannot cure it—Purtep Singh 
y. Crown, G6 Lah 415, 7 Lah LJ 482, 27 CrL]} 514; Mt Rao ve 
Crown, 26 P.L.R 173, 26 CrL.J 1115. 


But the memorandum need not set forth the circumstances under 
which the confession was made. Thus, sn omission to state in the memo- 
randum that the accused was not in police custody at the time when the 
confession was made, does not make the confession invalid—In re Bokru, 
Ratanlal 534. 


An English memorandum as required by sec 364 3s not necessary in 
respect of a confession under this sectlon—Fekoo v. Empress, 14 Cal. 
539 


Rejusal to make a memorandum —Where 4 Magistrate who recorded 
the confession of an accused refused to make the memorandum on the 
fround that the confession did not seem to be voluntary, it was held that 
under sec 533, the confession could be admitted in evidence during the 
trial when the Magistrate who recorded it proved that it was made volun- 
tarily—Harbans ν. K. E, 8 O.C. 395B. Where the Magistrate refused 
to make a memorandum on the ground that the accused had been in 
Police custody for 5 days before he was produced before him, and that 
there was ἃ proposal on the part of the police to treat the accused as 
an approver, but there was no evidence that the proposal was com- 
Municated to the accused, it was held that this ground was not a valid 
Rround and the Sessions Judge ought to have proceeded, in the absence 
of the memorandum, to take evidence under sec 533 whether the con- 
fession was voluntarily made—Q. E. v. Anga Valayan, 22 Mad. 15. 


520, Explanation—Magistrate without jurisdiction: 
~—The Explanation to this section lays down that a statement or confession 
can be recorded by a Magistrate, although he has no jurisdiction in the 
case But a Magistrate not having jurisdiction can record the statement of 
a witness under this section, if the witness appears voluntarily before 
him, and is not brought before him by the police—Emp v, Nurt Shetkh 
29 Cal 483, This section will not empower a police officer to compel 
a witness to go to a local Magistrate not competent to deal with the 
case, and to get the ststement recorded—Qucen Emp v. Nana, Ratanlal 
468 (469); Emp v. Nuri Sheikh, 29 Cal, 483, Where the police offic. 
has reason to believe that the witness is likely to be gained over by” is 
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accused, the proper course 15 to send the accused and the witness to the 
Magistrate having jurisdiction without delay—Emp. v. Nuri Sheikh, 29 


Cal. 483. 


165. (1) Whenever an 
Search by Officer in charge 
police-officer, of a _police- 
station or a_police-officer 
making an_ investigation 
considers that the produc- 
tion of any document or 
thing is necessary to the 
conduct of an investigation 
into any offence which he is 
authorised to investigate, 
and there is reason to 
believe that a person to 
whom a summons or order 
under Section 94 has been 
or might be issued will not 
or would not produce such 
document or thing accord- 
ing to the directions of the 
summons or order, or when 
such document or thing is 
not known to be in the 
Possession of any person, 
such officer may search, or 
cause search to be made, 
for the same, in any place 
within the limits of the 
station of which he is in 


165. (1) Whenever an 

Search by officer in charge 
policeofficer. of ἃ police- 
station, or a police-officer 
making an investigation has 
reasonable grounds for be- 
lieving that anything neces 
sary for the purposes of an 
investigation into any 
offence which he is autho- 
rised to investigate may be 
found in any place within 
the limits of the police- 
station of which he is n 
charge, or to which he is 
attached, and that such 
thing cannot in his opinion 
be otherwise obtained with- 
out undue delay, suc 
officer may, after recording 
in writing the grounds ©. 
his belief, and specifying in 
such writing, so far as 
possible, the thing for 
which search is to be made, 
search, or cause search to 
be made, for such thing in 
any place within the limits 


charge, or to which he is of such station. 


attached. 


(2) A police-officer proceeding under sub-section (1) 
shall, if practicable, conduct the search in person. 


(3) Jf he is unable te conduct the search in persons 
and there is no other person competent to make the 
search present at the time, he may affer recording in 
writing his reasons for so doing require any officer sv 
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ordinate to him to make the search, and he shall deliver 
to such subordinate officer an order in writing specifying 
the place to be searched and so far as possible the thing 
for which search is to be made; and such subordinate 
pices may thereupon search for such thing in such 
place. 


(4) The provisions of this Code as to search- 
warrants and the general provisions as to scarches 
contained in Section 102 and Section 103 shall, so far 
as may be, apply to a search made under this section. 


(5) Copies of any record made under sub-section (1) 
or sub-section (3) shall forthwith be sent to the nearest 
Magistrate empowered to take cognizance of the offence, 
and the owner or occupier of the place searched shall on 
application be furnished with a copy of the same by the 
Magistrate : 


Provided that he shall pay for the same, unless the 
Magistrate for some special reason thinks fit to furnish it 
free of cost. 


Change :—-The changes in this section as shown by the italicised 
words have been introduced by sec. 30 of the Criminal Procedure Code 
Amendment Act (XVIII of 1923). For reasons see below, 


521. Sub-section (1)—General search:—The old section 
spoke of ‘any document of thing’ which meant a specific document or 
thing which might be the subject of a summons or order urfder section 
94, that ts, it does not authorise a general search on the chance that 
something might be found~Bajrang Gope v. Emp, 38 Cat 304; Pran 
Khan v_K. E, 16 C.W.N 1078; Emp. v. Brikhbhan, 38 All. 14, 13 
A.L] 979; Divakar v. Ramamurt, 35 M LJ. 127, 19 Cr.L.J. 901. The 
section speaks of a particular document or thing which 1s necessary 
to the conduct of an investigation into an offence and does not authorise 
8 general search eg for arms generally—Clarke v Brojendra Kishore, 
36 Cal 433, or for stolen property generally—Bisser Misser v Emp., 
41 Cal 261, nor is the requirement of this section fulfilled by framing the 
wafrant as one for ‘stolen property relevant to the case’—-Pran Khan v 
K. E, 16 C.WN, 1078, 13 Cr.L.J 764 


This has now been made clear by the present amendment, by the 
addition of the specific words ‘‘and specifying im such writing ... to be 
made ’* These words were added during the Debate on the motion of 
Mr Rangachariar who observed as follows “1 think that it is a vicious 
thing to allow a pohce officer to have power to conduct a general search, 
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without knowing what it is he is going to search for, but merely to sce 
if he can find something incriminating in a person's house, Even the 
wording of the clause itself (‘that such a thing cannot in his opinion be 
otherwise obtzimed without undue delay’) contemplates that the man 
himself has some information and that he must know what it 1s that he is 
alter; and it is necessary that he should record this in writing and 
forward the record to the Magistrate, so that it will be a check upon irres- 
ponsible searches which have frequently disfigured the police admunistr3- 
tion in various parts of the country''—Legislative Assembly Debates, 
3151 January 1923, p. 1754 

Thus, under the amended section it has been held that it does not 
authorise a search for stolen property genefally, but only a search for 
specified stolen articles W'hese 3 definite list of stolen articles has been 
given to ἃ police officer and he searches a house for those articles, he 
is making a search for specified articles, and his action is perfectly legal— 
Paresh v. Jogendra, 27 Cr L.J. 1195 (Cal.). 


This section 1s not restricted to a search for what is stolen and believed 
to be stolen property, bur it permuts a police-officer to make 8 search of 
anything necessary for the purposes of an investigation into any offence— 
Emp. v. Param Sukh, 23 ALJ. 1037, 27 Cr.L.J. U1. 


Accused’s house may be searched :—A police-officer is entitled to 
search the house of a person for spectfic articles even though the latter is 
the person accused of the crime~Paresh v. Jogendra, 27 Cr.L.J. 1195 
(Cat.). 


522. “Within the limits’?:—A Station House officer has πὸ 
power to make a search beyond the local limits of his own’ circle—Aur Sha 
v. Crown, 8SLR 1, 16 CrLJ 15; Krishna Aiyar ν. Emp., 24 M.L.T. 
96,20 CrLJ 145 Such ἃ search is tlegal and resistance to such search 
is not an offence—~Madho Sonar v Emp, 13 A.LJ. 691, 16 Cr.L J. 589. 
But see sec. 166 (3) which now authorises a Police officer, under certain 
citcumstances, to make a search within the limits of another police station 


523. Who shall conduct the search :—Sub-section (2) lays 
down that the officer in charge of a police station or the investigating officer 
must ‘conduct the search in person’ But this does not mean that the 
officer must himself make the search 1.6 ransack boxes, examine the room, 
dig up the floor or otherwise seek for the property. Nor is it necesstry 
that all these processes shold take place under his very eye Therefore 
where the Inspector remained outside the house, white the actual search 
was being made inside by two constables, it was held that the search WSs 
not illegal. All that the section means is that the officer should go to the 
spot and exercise a general supermtendence over the search, in contra 
distinction to the cases where he is unable to go to the spot and deputes a 
subordinate by a written order to conduct the search in his place— 
Sadagopala v Satraghna, 23 ML J. 445 (dissenting from 17 ML J. 323; 
where a search made by a constable inside the house whie the Inspector 
was seated outside, was held to be sllegal as not betng conducted in person 
by the Inspector). 
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The Mapistrate cannot conduct the search. This section speaks of a 
search made by a Police officer and not by a Magistrate—Clarke ν, 
Brojendra, 36 Cal, 433 The Magistrate can conduct a search only 
under sec. 105, which section has not becn made spplicable here. 


524. Sub-section (3)—Order in writing .—If the officer 
cannot himself go to the spot he can depute a subordinate, but the deputa- 
tion must be by an arder in umting A constable making the search 
without such a written order docs not lawfully exercise the power of a 
public servant, and resistance to such search is not an offence—Q. v. 
Narain, 7 NWP. 200; Idu Mandal v Emp, 6 CLJ 753; Alu Sha ν, 
Crown, 8SL.R 1; Madho Sonar v. Emp. 13 ALJ 691 


525, Sub-section (4)—Necessity of search warrant : 
A subordinate Police officer mav, however, without a warrant enter a house 
in search of ἃ person who Is charged with having committed a cognizable 
offence, but he is not empowered to enter a house without ἃ search 
warrant, in search of property—Reg + Venkatarav, T7BUCR 50 


Witnesses to the search —Prior to the present smendment it was held 
that the faulure to call mhabitants of the locality as witnesses to the search 
did not make the search legal because the provisions of section 103 did 
not apply to a search under this section —Sadagopala v Satrughna, 23 
MLY 445 This ruling 1s now rendered obsolate by the present sub- 
section (4) which makes the general provisions of searches under sections 
102 and 103 applicable to searches under this section But it should be 
noticed that sub-section (4) is not imperative, and that the provisions of 
sections 102 and 103 are made applicable only so far as may be. There- 
fore, the mere fact that in making a search under sec. 165, the police took 
independent witnesses with them, and did not call witnesses from the 


locality, did not necessarily render the search iliegal—Shiam Lal v. Emp., 
28 Cr.L.J 652 (All.), 


Damages for ilegat search —A police officer cannot investigate into 
a non-cognizable case without the order of a Magistrate (sec, 155); nor can 
he make ἃ search in respect of it, because he can make a search only 
in those cases which he can investigate Therefore a police officer 
making a search in a non-cognizable case without bemg authorised by a 


Magistrate is liable to be sued for damages—Rahabal v, Tarak Nath, 
241 Cal 691. 


Where a Police officer makes a search for specific stolen property 
bona fide, the person whose premises are searched ts not entitled to 
damages~-Divakar vy Ramamurt:, 35 MLJ 127, 19 Cr.L J. 901. 


A police officer not having jurisdiction over the place searched, who 
takes part in a search conducted by ancther police officer authorised by 
the Code to conduct the search, cannot be said to exceed his jurisdiction 
and is not lable in damages as one making an illegal search—Asan v. 
Mastlamani, 42 Mad, 446, 36 ML J. 252, 20 Cr.L.J. 422 
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525A, Sub-section (5) :—‘'The object of this amendment is 
that as soon as a search is made, an immediate report should be made to 
the nearest Magistrate. The second object is that the person whose 
house is searched should have copies of the records made under sub- 
sections (1) and {3) Sub-section (4) as it stands enables the provisions 
of section 103 to apply, that is, the general rules relating to searches are 
made applicable Under section 103 the occupier of the place where 
the search was made gets only a fist of the articles taken, but what I 
want him to get 1s the reason for the search which has to be recorded 10 
writing, which has to be sent to the Magistrate, and he gets a copy 
thereof." See the Legislative Assembly Debates, 3151 Janusry 1923, 
page 1755. 

The provisions of this new sub-section, as well as of sub-section (5) 
of sec, 166, are intended as an extra safeguard to protect individuals 
against general or roving searches Omission by a Police officer to send 
forthwith to the nearest Magistrate the copies of the record that he has 
prepared before undertaking the search, affects the validity of the search, 
and is a ground for setting aside the conviction of the accused—Lal Mua 
v Emp, 43 CLJ 184, 27 Cr.LJ. 542. 

An order of refusal by the Magistrate to supply copies of the record 


to the owner or occupier of the house searched is subject to revision 
by the High Court—Churamani, 26 A.LJ 703, 29 CrLJ 663 (664). 


166. (1) An officer in charge of a police-station or 

a police officer not being below the 

νιον officer, an rank of a Sub-Inspector making an 
may require ancther to investigation may require an officer 
issue search warrant. in charge of another police-station, 
whether in the same or a different 

district, to cause a search to be made in any place, ἴῃ 
any case in which the former officer might cause such 
search to be made within the limits of his own station. 


~ 6) Such officer, on being so required, shall proceed 
according to the provisions of section 165, and shall for- 
ward the thing found, if any, to the officer at whose 
request the search was made. 


(3) Whenever there is reason to belicve that the 
delay occasioned by requiring an officer in charge © 
another police-station to cause a search to be made under 
sub-section (1) might result in evidence of the cominission 
of an offence being concealed or destroyed, it shall be 
lawful for an officer in charge of a police-stafion' or ἃ 
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police officer making an investigation under this Chapter 
to search, or cause to be searched, any place in the limits 
of another police station, in accordance with the pro- 
visions of Section 165 as if such place were within the 
limits of his own station. 


(4) Any officer conducting a search under sub- 
section (3) shall forthwith send notice of the search to the 
officer in charge of the police station within the limits of 
which such place is situate, and shall also send with such 
notice a copy of the list (if any) prepared under Section 
103, and shall also send to the nearest Magistrate 
empowered to take cognizance of the offence, copies of 
the records referred to in section 165 sub-sections (1) 


and (3). 


(5) The owner or occupier of the place searched 
shall, on application, be furntshed with a copy of any 
record sent to the Magistrate under sub-section (4): 


Provided that he shall pay for the same, unless the 


Magistrate for some special reason thinks fit to furnish it 
free of cost. 


Change :—The changes have been introduced by sec. 37 of the 
Criminal Procedure Code Amendment Act (XVIII of 1923) 


“Not being below the rank of Sub-inspector”’ :—‘‘We 
are inclined to think that the powers conferred by section 166 should not 
be exercised by a police-officer making an investigation who is below the 
rank of Sub-Inspector. We realise, however that there may be administra- 
tive difficulties in this connection, and if such difficulties are pointed 
out by Local Governments, we should be prepared to retain this clause 
tunamended "'—Report of the Joint Commuttee (1922) 


Sub-sections (3), (4) :—‘'These two sub-sections are proposed to 
be added in order to give power in certain circumstances to an officer in 
charge of a Police station to search or cause to be searched places within 


the local limits of another police station’’—Statement of Objects and 
Reasons (1914). 


Sub-section (5) :—This sub-section and the proviso as well as the 
words ‘and shali 8130 .and (3) in the last three lines of sub-section (4) 
did not exist in the Bills or the Reports but were added on the motion of 
Mr, Rangachariar during the Debate in the Legislative Assembly, The 
reason for this amendment is the same as that for a similar amendment 


made in sec, 165 See the Legislative Assembly Debates, January 3151 
1923, page 1757 
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167. (1) Whenever it 
Procedure appears that 
when investi: any investiga- 
ταῦ οι waisted tion under this 
in twenty-four Chapter cannot 
hours. be completed 
within the period of twenty- 
four hours fixed by Section 
61, and there are grounds 
for believing that the accu- 
sation or information is 
well-founded, the officer in 
charge of the police-station 
shall forthwith transmit to 
the nearest Magistrate a 
copy of the entries in the 
diary hereinafter prescribed 
relating to the case, and 
shall at the same time 
forward the accused (if any) 
to such Magistrate. 


(2) The Magistrate to whom an accused 
forwarded under this section may, whether he has or 
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167. (1) Whenever any 
person is arrest- 
ed and detained 


‘in custody and 


Procedure 
when investi- 
gation cannot 


be completed 
in twenty-four if appears that 
hours. the investiga- 


tion * * * cannot be com- 
pleted within the period of 
twenty-four hours fixed by 
Section 61, and there are 
grounds for believing that 
the accusation or informa- 
tion is well-founded, the 
officer in charge of the 
police-station or the police 
officer making the investiga- 
tion if he is not below the 
rank of Sub-Inspector shal 

forthwith transmit to the 
nearest Magistrate a copy © 

the entries in the diary here- 
inafter prescribed relating to 
the case, and shall at the 
same time forward the ac 
cused (* *) to such Magis- 
trate. 

person is 


has 


not jurisdiction to try the case, from time to tme 
authorise the detention of the accused in such custody 
as such Magistrate thinks fit, for a tefm not exceeding 
fifteen days in the whole. If he has not jurisdictior 
to try the case or commit it for trial, and considers 
further detention unnecessary, he may order the accus¢ 

to be forwarded to a Magistrate having such jurisdiction * 


Provided that no Magistrate of the third class, and 
no Magistrate of the second class not specially empowere! 
in this behalf by the Local Government, shall authorise 
detention in the custody of the police. 
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(3) A Magistrate authorizing under this section 
detention in the custody of the police shall record his 
reasons for so doing. 


(4) If such order is given by a Magistrate other than 
the District Magistrate or Sub-divisional Magistrate, he 
shall forward a copy of his order, with his reasons for 
making it, to the Magistrate to whom he is immediately 
subordinate. 


Change .—The italicised words in subsection (1) and the proviso It 
sub-section (2) have been inserted by sec 38 of the Criminal Procedure 
Code Amendment Act, XVII of 1923. The reasons are stated below. 


526, Scope :—Prior to the present amendment, the first six lines 
of this section ran thus.—*Whenever it appears that any Investigation 
under this chapter cannot be completed" etc , 1 ¢ this section applied only 
to investigations under thts chapter and gave no authority to a Magistrate 
to remand an accused person to custody tn proceedings under Chapter VHT, 
in order to enable the police to arrest other persons jointly accused with 
him—Emp v Basya, 5 Bom LR 27, Raghunandan v Emp, 32 Cal. 80, 
8 CWN 779, In re Subbarayya, 39 Mad 928, Καὶ E. ν, Rameshwar, 
36 All. 262 These rulings are no longer good law, because the words 
“under this chapter’? have now been omitted by the Amendment Act of 


1923. The same view has been taken by Woodroffe (Criminal Procedure, 
p. 188). 


527. 24 hours fixed by sec, 61 :—Having regard to the provi- 
sions of this section and of sec. 6! and to the requirements of justice, the 
intention of the Legislature is that the accused persons should be brought 
before the Magistrate competent to try or commit, with as little delay as 
possible-Q Ε. v. Engedu, 11 Mad. 98. 


‘Not below the rank of Sub-inspector’ :—''In sec. 167, 
however, which confers a power to esk for a remand, we would confine 
the operation to investigating officers not below the rank of sub-Inspector” 
—Report of the Joint Committee (1922), 


528. ‘Forward the accused to the Magistrate” :— 
Before a Magistrate remands an accused person to police custody, the 
accused must be produced before him—Peary Mohan v. Weston, 16 
C.W.N. 145, 13 Cr.L.J. 65. Where the accused is not brought before the 
Magistrate, it is allegal for him to remand the prisoner on the application 
OF the police—Crown v Shera, 1867 P.R. 39. 


529. Sub-section (2)—Magistrate’s power to detain :— 
Under this section, a Magistrate, on a mere perusal of the entries in the 
Police diaries may from time to time authorise the detention of the accused 
for a term not exceeding 15 days on the whole. Thereafter he can, under 
sec. 344 by a warrant, remand the accused for any term not exceeding "ἢ 
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days at a time, if there ts sufficient evidence to suspect that the accused 
has committed an offence and that further evidence may be obtained by 
such remand—Narendra Lal y Emp, 36 Cal. 166. 


An application for remand to police custody must be made personally 
by the chief Police officer present to the chief Magisterial officer present, 
unless this 1s impossible owing to the absence of one of the officers con- 
cemed or through some other exceptional cause~Peary Mohan v. Weston, 
16 CWN. 145, 13 CrLJ 65 


The power under sec 167 1s given to detain the prisoners in custody 
while the police make the investigation, and before the inquiry; but the 
custody mentioned in sec. 344 1s quite different and is intended for under- 
trial prisoners, 1.6., when the inquiry or trial has begun or is ‘about [0 
begin—Q. E. v. Engadu, 11 Mad. 98 ; In re Krishnajt, 23 Bom. 32; In 
re Nagendra Nath, 51 Cal 402 (412). 

Under the priviso to this sub-section newly added, the power of deten- 
tion is confined to first-class Magistrates and to second-class Magistrates 
specially empowered. The reason 15 that the period of detention is just 
the time which is taken advantage of by inexperienced Magistrates jor 
extorting confessions and other things. Therefore the power of detention 
should be given only to experienced Magistrates. ‘We consider that the 
Bill does not go far enough tn its restriction of the Magistrates who should 
be authorised to remand to police custody, We would confine the power 
to first-class Magistrates and to second-class Magistrates specially ¢m- 
powered"’—Report of the Joint Committee (1922). 


530. Period of detention .—The pertod for which a Magis 
trate can authorise the detention of the accused jn police custody Is under 
this section 15 days on the whole—In re Krishnajt, 23 Bom. 32; Harquist 
v. Emp., 1902 PR 24,Q E v Engadu, 11 Mad 98 ; Q. v Bassooram, 
19 WR. 36 

In ordering further detentron when there are good reasons for it, ἃ 
Magistrate should mvarizbly limit the term as much as possible fo what 
may be necessary for the object in view—Emp v. Kampu Kuki, 11 c 
W.N, 554. 


531  Sub-section (3)—Grounds of detention :—Where αὶ 
Magistrate orders the detention of an accused person in police custody, he 
must record sufficient reasons for the same—In r¢ Krishnaji, 23 Bom 325 
Peary Mohan v. Weston, 16 Ὁ WN. 145, Before he orders the detention 
of an accused person, he should ascertain how long the accused had been 
under police surveillance or influence, and in recording the reasons for 
detention he should note all the information that he is able to obtain 07 the 
subject—Emp, v Madar, 1885 A W.N. 59. 


By requiring the Magistrate to record his reasons in case of sanctioning 
detention in police custody, the law contemplates that the Magistrate 
should consider whether on the facts placed before him there are Bf 
grounds for allowing such detention There must be at least something a 
satisty the Magistrate that the presence of the persof arrested would, 
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during the police investigation, assist in some discovery of evidence— 
Emp, v. Kampa Kuki, 11 C.W.N. 554. The reasons which are to be 
recorded must be reasons showing the particular necessity which exists 
in each particular case for leaving the prisoner in the hands of the Police. 
Under no circumstances should an accused person be remanded to police 
custody unless it is made clear that his presence 15 actually needed tn 
order to serve some important purpose connected with the completion 
of the inquiry—Emp. v Mader, 1885 AWN §9. Thus, when the 
accused had confessed before the Magistrate and had pointed out some 
of the properties stolen and was waiting to do more, but was unable to 
do so because the Police were by law unable without a special order to 
detain him, it was held that an order for detention should be made— 
Emp. v. Kampu, 11 C WN. S54. 

But the fact that the accused 1s wanted by the police for the purpose 
of pomting out the places through which he passed on his way to commit 
a dacoity, or for the purpose of obtaining his identification in the village 
is not a sufficient reason for sanctioning detention—Amur Khan v K. E, 
7 C.W.N. 457. So also, it would be improper for ἃ Magistrate to sanction 
the detention of a person in police custody so that he may be forced to 
give a clue to the stolen property—Q E v Rugonath, 3 N.W.P. 275. 
An accused person may be remanded if it is likely that further evidence 
may be obtained, but he cannot be remanded on a mere expectation that 
tume will show his guilt or that further fact would come to light-~Khuda 
Bakhsh v Crown, 1872 PR. 17; or simply for the purpose of verifying 
his confession recorded under section 164—~Emp v Radhe Halwai, 7 
‘CW.N 220 


168. When any subordinate police-officer has made 
Report of investiga. NY investigation under this Chap- 
tion by subordinate ter, he shall report the result of 


police officer. such investigation to the officer in 
charge of the police-station. 


532. It was formerly held that a report made by a subordinate Police 
Officer under this section was not a public document within the meaning 
of section 74, Evidence Act, and an accused person was not entitled to 
a copy of it before tral-Q E v Arumugan, 20 Mad. 189. But now 
see sec 173, sub-section (4) 


169. If, upon an investigatiton under this Chapter, 
Releate of accused it appears to the officer in charge of 
when evidence defi. the police-station or fo the police- 
signe officer making the investigation, 
that there is not sufficient evidence or reasonable ground 
of suspicion to justify the forwarding of the accused to 
a Magistrate, such officer shall, if such person is in 
custody, release him on his executing a bond, with of 
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without sureties, as such officer may direct, to appeat, 
if and when so required, before a Magistrate empowere 
to take cognizance of the offence on a police-report and 
to try the accused or commit him for trial, 


Change -—The words “‘or to the police-officer making the investi- 
gation have been added by section 39 of the Crim. Pro. Code Amend- 
ment Act, XVIII of {923  ‘‘In the case of sec. 169, we agree that the 
power contemplated by the section should be exerciseable by investigating 
officers and we see no reason in this case to restrict the power to officers 
not below the rank of Sub-Inspector. With regard to section 170, how~ 
ever, we consider that the direct responsibility for sending up ἃ cast 
shoutd rest with the officer in charge of the police-station."’—Report of 
the Joint Commuttee (1922). 


533. Power of Police Officer :—This section does not 
authorise a police-officer to entertain an application for withdrawal of ἃ 
complaint. Permitting a complainant to withdraw is a judicial act, the 
exercise of which 1s vested in the Magistrate under Secs. 248 and 345, and’ 
the poltce have no attthority to interfere in such matters—Anonymous, 
Ratantai 91, ; 

Re-arrest .—The admission to bail by the Police under this section 1s: 
a purely provisional arrangement; and therefore if the Magistrate con- 
siders that the evidence does establish a prima facie case of a non-bailable 
offence, the accused should be re-arrested and forwarded to the Magistrate 
in custody—Anonymous, Ratanlal 121 

170. (1) If, upon an investigation under this 

casts tg be sent to Chepter, It appeata to the offices ἴα 
Magistrate when evi- charge of the police-station that 
dence is sufficient. there is sufficient evidence oF 
reasonable ground as aforesaid, such officer shall forwar' 
the accused under custody to a Magistrate empowere 
to take cognizance of the offence upon a police-report 
and to try the accused or commit him for trial, or if the 
offence is bailable and the accused is able to give security» 
shall take security from him for his appearance before 
such Magistrate on a day fixed and for his attendance 
from day to day before such Magistrate until otherwise 
directed, 3 

(2) When the officer in charge of a police-station 
forwards an accused person to a Magistrate or takes 
security for his appearance before such Magistrate under 
this section, he shall send to such Magistrate any weapo? 
or other article which it may be necessary to produce 
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before him, and shall require the complainant (if any) 
and so many of the persons who appear to such officer 
to be acquainted with the circumstances of the case as 
he may think necessary, to execute a bond, to appear 
‘before the Magistrate as thereby directed and prosecute 
‘or give evidence (ns the case may be) in the matter of 
‘the charge against the accused. 


(3) If the Court of the District Magistrate or Sub- 
divisional Magistrate is mentioned in the bond, such 
‘Court shall be held to include any Court to which such 
Magistrate may refer the case for inquiry or trial, pro- 
~vided reasonable notice of such reference is given to such 
‘complainant or persons, 

(4) * * * * * * * * 


(5) The officer in whose presence the bond is 
sexecuted shall deliver a copy thereof to one of the persons 
who executed it, and shall then send to the Magistrate 
the original with his report. 


Change .—Sub-section (4) has been recently omitted by the” 
Crim, Pro. Code Amendment Act II of 1926. The reasons for the 
vomission have been thus stated :—‘'Subsection (4) of section 170 provides 
that the day fixed under this section shall be the day whereon the accused 
person is to appear, if security for his appearance has been taken, or 
the day on which he may be expected to arrive at the Court of the 
-Magistrate, if he is to be forwarded in custody. This provision requires, 
‘for example, that all witnesses shall be bound down to appear before 
‘the Magistrate on the date when the accused is expected to arrive at 
‘the Court if he is forwarded in custody It has been found to be in- 
convenient, and, it is understood, is not frequently followed in practice" — 
-Statement of Obiects and Reasons (Gazette of India, 1925, Part V, Ὁ. 214). 


534. “Shall forward’ :—As soon as it appears to the investi- 
-gating police officer that there is sufficient ground for forwarding the 
accused, the police officer is bound to forward the accused, and has no 
-option but to do so—Govinda v. Emp,, 16 NLR. 9, 21 Cr.L J. 769 


“Ona day fixed” -—A recognisance taken from a prisoner bind- 
‘ing him to attend the Court to answer a charge against him, should 
sspecify a particular day for his attendance—Q v. Pooran, 11 W.R. 47. 

The police should not bind over witnesses to appear and give evidence 
long ajter the prisoner is brought before the Magistrate—Govt. v. Madun 
Das, 6 W.R, 52 τ 


535. Right of accused to copy of charge sheet δὲ the 
beginning of trial :—lIt was held under the old law that a Magistrate ἦΖ 


γι f 
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was entliled to refuse to give the accused, at the commencement of the 
trial, a copy of the Police charge-sheet, containing the whole of the prose- 
cution evidence and extracts from the police diaries—Q. Ev. Venkata- 
ratnam, 19 Mad. 14; but this 1s no longer good Jaw in view of the new 
subsection (4) of sec 173 which now entitles the accused to get ἃ copy 
of the charge sheet before trial. 


i wit- 
Complainant and wit. _ 171. No complainant or th 
nesses not to be requir. ness on his way to the Court of the 
cd to accompany police Magistrate shall be required to 
officer. : 
accompany a police officer, 


or shall be subjected to unnecessary restraint of In- 
Complainants and wit. CONvenience, or required to give 
nener not to be sub- any security for his appearance 
ject te ‘int, . 
SoPnee 0: eastenint other than his own bond; 


Provided that, if any coriplariant or eatness a 8 

i to attend or execute a bond, a 

oe witness pa directed in Section 170, the officer 

forwarded in custody, in charge of the police-station may 

* forward him in custody to the Magistrate who may detain 

him in custody unti] he executes such bond, or until the 
hearing of the case 1s completed. 


536, Unnecessary restraint —Where a witness was kept 
under police surveillance for about four days, it was held that there was no 
warrant in the law to keep a witness under such unnecessary restraint and 
that under such circumstances the evidence of the witness could not be 
accepted as given voluntarily—Bayrang: Lal v Emp, 4 C W.N. 49 


172. (1) Every police-officer making an investiga- 
tion under this Chapter shall day 
by day enter his proceedings in the 
investigation in a diary, setting 
forth the time at which the information reached him, 
the time at which he began and closed his investigation, 
the place or places visited by him, and a statement οἱ 

the circumstances ascertained through this investigation. 


(2) Any Criminal Court may send for the police- 
diaries of a case under inquiry or trial in such Court, am 
may use such diaries, not as evidence in the case, but 10; 
aid it in such inquiry or trial. Neither the accused nor 


Diary of proceedings 
in investigation. 


. 
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his agents shall be entitled to call for such diaries, nor 
shall he or they be entitled to see them merely because 
they are referred to by the Court; but if they are used 
by the police-officer who made them, to refresh his 
memory, or if the Court uses them for the purpose of 
contradicting such police officer, the provisions of the 
Indian Evidence Act, 1872, Section [6] or Section 145, 
as the case may be, shall apply. 

537. Scope —This section does not deal with the recording of 
Statement made by witnesses No mention fs made in this section of the 
recording of any statement of a witness What 1s intended to be recorded 
under this section 1s what the Sub-Inspector did, the places where he went, 
the people he visited, what he saw, etc No statement can be said to be 
recorded under this section so as to be a privileged one—Mafizadd: vy. 
Emp, 31 C.WN 940, 28 CrLJ 805 This section does not provide 
for the recording of statements of witnesses Any statements of witnesses 
that are recorded, in whatever form they may be recorded, are recorded 
under sec 161, and the accused has the mght to ask for a copy of such 
Statements, to use them for the purpose of contradicting the witnesses 
for the prosecution—Sadhu Shathh v Καὶ Ε, 32 CWN_ 280 (281), 29 
CrLy 531 


Diary to be kept properly:—Though Police-dianies are not evidence 
in the case against the accused, still it is "very essential for criminat 
trials that they should be properly kept in the manner provided by the 
Code, and Magistrates should enforce the observance of Jaw in this 
respect—Crown v. Shera, 1867 PR 39 See also Punj. Cir., p. 174 


It 1s incumbent upon a Police-officer who investigates a case under 
this chapter to keep the diary as provided by this section, and the 
omission to keep the diary deprives the Court of the very valuable 
assistance which such diaries can give, if legitimately used—Hiralal v. 
Crown, 1918 P.R. 16, 19 CrL.J 517. 


“Court may send for diartes’”’ :—Sessions Judges should not issue 2 
general order directing the Police diaries, in all cases committed for trial 
to the Court of Session and in every criminal appeal, to be transmitted to 
them. They are only authorised to send for the dianes of cases under 
trial before them, if they think it necessary in such cases to peruse the 
dianes—Q E. v Mannu, 19 All. 390 (FB). 

538. Use of diary :— 


Diary not an evidence in the case :—Police diaries are not original 
evidence of the matters contained therein—Dal Singh v K. E., 44 Cal. 
876 (P.C.), 21 C.W.N 818; Q E v. Zahtr Husain, 21 All 159; In re 
Niravah, 2 Weir 143; Anonymous, 2 Weir 142. The Court should not 
take the facts and statements contained in the diaries as the material 
which would help it to come to a finding, for this would be using the 
diary as an evidence in the case—Syed Abdul Rahim v, Sabhu, 10 


+ 
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of the special diary or of any part of it. His right is limited to inspection 
only in certain cases. Where the diary is used by the Court for the puf- 
pose of enabling the Police officer who made it to refresh his memory, 
or for the purpose of contradicting him, the provisions of sec. 161 of the 
Evidence Act apply, and the eccused or his agent ts entitled to see (but 
not to get a copy of} such diary and to cross-examine such Police officer 
thereupon—Q E vy Mannz, 19 All 390 (F.B.). 


The right of the accused to imspect the police diary is limited to that 
portion of the diary from which the police officer who gave evidence 
refreshed his memory He 1s not entitled to an inspection of anything. 
more—Lachm v Καὶ E, 2 Pat 74, Q E.v Mannu, 19 All. 390 (FB. 


540, Contents of the diary—Statements under sec. 
161-—Before the Amendment Act of 1923, it was held that statements 
made to a police officer by a3 person whom he was examining under 
sec. 161 should not be recorded in the special diary—-Dadan Gasi v. Erp, 
33 Cat 1023; Sheru Shah v Q Ε, 20 Cal, 642, A contrary view Was 
taken in Q. E. v Mannu, 19 All. 320. “But now whatever opinion may 
be held as to whether the Diary is a proper place for statements, the 
Police cannot by entering the statements in the Special Diary under 
sec, 172 protect them from the provisions of section 162, but they are 
lable to be produced under the conditions Jaid down in the latter section 
—Woodroffe’s Crim Pro, p 192 


173. (1) Every investigation under this Chapter 

shall be completed without unneces- 

sary delay, and, as soon as it 15 

completed, the officer in charge 

of the police-station shall— 

(a) forward, to a Magistrate empowered to take 
cognizance of the offence on ἃ police 
report, a report, in the form prescribed by 
the Local Government, setting forth the 
names of the parties, the nature of the ἱπ’' 
formation and the names of the persons 
who appear to be acquainted with the cit 
cumstances of the case, and stating whe- 
ther the accused (if arrested) has been for- 
warded in custody or has been released on 
his bond, and if so, whether with or with- 
out sureties, and 

(b) communicate, in such manner as may be 
prescribed by the Local Government, the 
action taken by him, to the person, if anys 


Report of police 
officer. 
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by whom the information relating to the 
commission of the offence was first given. 


(2) Where a superior officer of police has been 
appointed under Section 158, the report shall, in any 
cases in which the Local Government by general or 
special order so directs, be submitted through that officer, 
and he may, pending the orders of the Magistrate, direct 
the officer in charge of the police-station to make further 
investigation. 


(3) Whenever it appears from a report forwarded 
under this section that the accused has been released on 
his bond, the Magistrate shall make such order for the 
discharge of such bond or otherwise as he thinks fit. 


(4) A copy of any report forwarded under this sec- 
tion shall on application be furnished to the accused before 
the commencement of the inquiry or trial: 


Provided that the same shall be paid for unless the 
Magistrate for some special reason thinks fit to furnish it 
free of cost, 


Change :—Clause (b) and sub-section (4) have been added by 
sec, 40 of the Criminal Procedure Code Amendment Act, XVIII of 1923. 
“The principal change effected is to prescribe that the Police shall com- 
municate the result of their investigation to the person by whom the first 
information was given"—Statement of Object and Reasons (1914). For 
reason of sub-section (4), see below 


541. Police report .—It is the duty of the Police to make a 
teport in every investigation under this Chapter. Where a person gave 
information to the Police of the commission of ἃ non-cognizable offence, 
and the Police obtamed the authority of a Magistrate, under section 155, 
to investigate the case, and without making any report instituted proceed- 
ings against that person under section 211 I. P. C. which ended in his 
conviction, it was held that the conviction was illegal in the absence of 
a Police report under this section—Emp. v Appa Ragho, 11 Bom LR. 
69, 16 CrL.j. 161. 


There is no legal limt to the number of investigations which can be 
held into a crime, and when one has been completed by the submission 
of a report under this section, another may be begun on further snforms- 
tion received——Divakar vy Ramamurthi, 35 MLJ 127, 19 CrLJ 901. 


The report must set forth the ‘nature of the information.’ .A feport 
which omits to set forth the imformation is defective, and a Magistrate 
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taking cognizance of a case on such report acts illegally—Lee v. Adhikary, 
37 Cal, 49, 14 C.W.N. 304. 


It is sufficient if the Police report contains the names of the parties, 
the mature of the information and the names of the persons acquainted 
with the circumstances of the case. The report need not state shether 
in the opinion of the police thé accused are guilty or not. Where the 
police sent up therr report wherein they mentioned the names of tno 
persons and stated that certain witnesses spoke against them on account 
of enmity but that if the Court thought that there was evidence against 
them, the Court might issue warrant, held that the report was 8 police 
report within the meaning of this section—Mehrab ν. Emp., 11 S.L R. 150, 
ALR. 1924 Sind 7/, 26 Crb.j. 181. 


On receipt of a police report under this section, the Magistrate ται 
take cognizance of the case under sec. 190(6). If instead of doing 80, 
she proceeded to make over the case to subordinate Magistrate for ἐπ 
quiry and report as if be had taken cognizance of the case on ἃ complaint, 
steld that the proceedings of the Magistrate were irregulat—Abdallah a 
K. E., 40 Cal. 854, 17 ΟΝ, 1004, 14 Cr.L.J. 291... 


Order to strike off case :—-A Magistrate’s order directing ἃ 
scase reported to him by the Police under this section, to be struck off 
is not a judicial order dismissing a complaint, and cannot be reviewed DY 
the Sessions Judge under sec. 437 (now 436)—Q. Ε. v. Kamru, Ratantal 
521 s 

Sub-section (4) —“This amendment relates to the supply to 1 
accused person of 2 copy of the charge sheet in the case in which he 
fs being prosecuted There has been considerable difficulty in this matte? 
on account of the rulings of various Courts that copies of charge sheets 
should not be furnished to accused persons Some Courts went to the 
‘Jength of holding that till the accused brings his defence, 8 COPY of the 
charge sheet should not be furnished to him. It has worked ἃ great hsrd* 
ship. The accused has to grope in the dark as to what case he has 10 
meet, who the prosecution witnesses are, and what their evidence is going 
to be. This amendment is therefore very necessary. Before a case 
begins or the mquiry of trial commences, an accused person ought 15 
‘be furnished with a copy of the charge on which he is being prosecute? 
Just as he is furnished with a copy of the complaint on which he is being 
prosecuted, so also this charge sheet is the information on which he 
Magistrate takes cognizance, and it is but right that the accused show'd 
‘be granted a copy of it'—Legislative Assembly Debates, 31st January> 
1923, pages 1763—1764. 

Before the enactment of this sub-section, it was held that the report 
made by a Police officer under this section not being ἃ public document 
within the meaning of Sec_74 of the Evidence Act, the accused was not 
entitled to get a copy of the report before trial—Q. E. ν. Arumugam, 
Mad. 189; Q. E. v. Venkataratnam, 19 Mad 14 But these cases ὅτ 
now overruled by this sub-section . 
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174. (1) The officer in charge of a police-station 
Police to inquire and or some other police officer specially 
report on auicide, ete.  ermpowered by the Local Govern- 
ment in that behalf, on receiving information that a 
person— 
{a) has committed suicide, ot 


. (b) has been killed by another, or by an animal, 
or by machinery, or by an accident, or 


(c) has died under circumstances raising a reason- 
able suspicion that some other person has 
committed an offence, 

shall immediately give intimation thereof to the nearest 
Magistrate empowered to hold inquests, and, unless 
otherwise directed by any rule prescribed by the Local 
Government, or by any general or special order of the 
District or Sub-divisional Magistrate, shall proceed to the 
place where the body of such deceased person is, an: 
there, in the presence of two or more respectable inhabit- 
ants of the neighbourhood, shall make an imvestigation, 
and draw up a report of thé apparent cause of death, 
describing such wounds, fractures, bruises and other 
marks of injury as may be found on the body, and stating 
in what manner, or by what weapon or instrument 
(if any), such marks appear to have been inflicted. 


(2) The report shall be signed by such police-officer 
and other persons, or by so many of them as concur 
therein, and shall be forthwith forwarded to the District 
Magistrate or the Sub-divisional Magistrate. 


(3) When there is any doubt regarding the cause of 
death, or when for any other reason the police-officer 
considers it expedient so to do, he shall, subject to such 
rules as the Local Government may prescribe in this 
behalf, forward the body, with a view to its being 
examined, to the nearest Civil Surgeon, or other qualified 
medical man appointed in this behalf by the Local 
Government, if the state of the weather and the distance 
admit of its being so forwarded without risk of such put- 
refaction on the road as would render such examination 
useless. Ξ 
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(4) In the Presidencies of Fort St. George and 
Bombay, investigations under this section may be made 
by the head of the village, who shall then report the result 
to the nearest Magistrate authorised to hold inquests. 


(5) The following Magistrates are empowered to 
hold inquests, namely, any District Magistrate, Sub-divi- 
sional Magistrate or Magistrate of the first class and any 
Magistrate especially empowered in this behalf by the 
Local Government or the District Magistrate. 


Change —In sub-section (5) the words ‘tor Magistrate of the first 
‘class’ have been newly added by sec 41 of the Criminal Procedure Code 
Amendment Act, XVIII of 1923 By this amendment, all first clsss 
Magistrates have been generally empowered to hold inquests. 


Magistrates empowered :—In the Punjab, all Magistrates of 
the Ist and second class have bepen specially empowered to hold inquests 
under this section—Punjab Gazette, 1883, pp. 23, 52. In Bombay, all 
Magistrates (except Honorary Magistrates), al] Dustrict Superintendents 
and Assistant Superintendents of Police afe empowered to act under this 
section—Bombay Government Gazelte, 1872, p 1325; Ibid, 1873, P- 16 


District Magistrates should inform District Supenrintendents of Police 
whtch of the subordinate Magistrates have been authorised under section 
37 read with sec 174 Cr P C to hold inquests, The District Superia- 
tendent of Police will thus be enabled to instruct his subordinates 88 10 
the particular Magistrates to whom the intimation required by this 560- 
tion 15 to be sent, and the intimations will give those Magistrates the 
opportunity of proceeding under sec 176, when it may be desirable to do 
so—C. P, Cr Cir, Part Il, No 10. 


542. Scope —When the body cannot be found of has been buried, 
there can be no investigation under section 174, This section 15 mtended 
to apply to cases in which an inquest 1s necessary, which presupposes that 
the corpse must be available—Gul Hassan v. K E., 1908 P.R 27. 


543. Report :—The report is different from the final or complete 
Teport mentioned in sec 173 Inquest reports must be written αὐτῇ 
completed on the spot where the inquest over the corpse is being NT™: 
Immediately the mquest is closed, the report thereof will be put μὰ τ 
cover and handed over in the presence of the Panchayetdars to the © a 
stable about to take the corpse to the Medical Officer's station for exam 
nation—Mad. Pol. Man, Vol J, p. 85. 


ἢ ᾿ς 


shoul ded the st 
ould be fully recorded A verbatim report of se to the Court 


nesses examined at the inquest may often be of great u: 
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in testing the value of evidence subsequently given—~In re Pachudayan, 
9 MALT. 321, 12 CrL J. 124 


When a Medicad officer is nat examined at the beginning of a post 
mortem inquiry, a copy of the post morteht certificate ought to be given 
to the accused for the purpase of enabling hlm to conduct his defence. 
Similarly, he should be given a copy of the mquest report (excluding state- 
ments made therein, which the accused 1s ποῖ entitled to get, under sec. 
162) when the investigating police officer 1s not examined at the beginning 
of the inquiry—Jn re Maruthamuthu Kudumban, 50 Mad 750, 52 ML.J. 
601, 28 Cr.L.J. 463 (464) 


Special diary not necessary in all cases :—The 
Lieutenant-Governor does not think that special diaries are intended or 
Necessary in all cases of inquiry into unnatural deaths The report des- 
eribed in sec 174 Cr P Code ts very much the same in character as 
ahe special diary of sec. 172. H the Police officer investigating sees reason 
to suspect crime, the inquiry becomes one under sec 172 and special 
dianes become as a matter of course necessary, but in ordinary cases In 
which the inquiry 1s made and completed in a few hours, there seems to 
be no necessity of reporting the facts first in a special diary and then in 
the report prescribed by sec 174 When however the inquiry 1s prolonged 
or fasts for more than one day, the diary should be sent to inform the 
District Superintendent and Magistrate of what is going on The Lieutenant 
Governor would therefore rule that in cases of any complexity or in which 
the inquiry lasts over one day, or in which a crime is suspected, special 
diaries should be sent in anticipation of the final report, which will be made 
under sec, 173 if a crime is detected, and under sec, 174 if the death is 
from accident or unnatural causes It is to be understood that in the 
station Diary everything done by the Police will be entered"—Bengat 
Police Circular, 1872, page 107 


175. (1) A police-officer proceeding under Section 
ΟΕ ΝΞ ΚΗ 174 may by order in writing 
artouk: summon two or more persons as 
aforesaid for the purpose of the 
said investigation, and any other person who appears to 
be acquainted with the facts of the case. Every person 
so summoned shall be bound to attend and to answer 
truly all questions. other than questions the answers to 
which would have a tendency to expose him to a criminal 
charge, or to a penalty or forfeiture. 


(2) If the facts do not disclose a cognizable offence 
to which section 170 applies, such persons shall not be 
required by the police-officer to attend a Magistrate's 
Court, ᾿ 


4 
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Punishment .—A person who fatts to attend in obedience to the 
order issued under this section is punishable under sec. 174 1. P. Code. 


Ie should be noticed, however, that the word ‘truly’ which has beed 
omitted from sec, 16} is stil] retained under this section, probably through. 
oversight; but whether retained through oversight or otherwise, the werd 
cannot be ignored, and a person giving false answers to questions put 
to him is hable to prosecution for giving false evidence, under sec. 193 
[. P. ©. If he refuses to answer the questions, he is punishable under 
sec, 179 1. Ρ Ὁ, 

It should be further noted that the obligation to answer sruly all ques~ 
tions attaches only t0 the persons summoned by the Police-officer, It 
ἃ person voluntarily comes forward sithour any summons, and makes 
false statements, he cannot be prosecuted for perjury—Md. Hayat ¥- 
Crown, 23 Cr.L.j. 82, Α.1 1922 Lah 133, 1922 P.W.R. δ, 

544. Record of statement :—The sfatements of witnesses 
examined at the inquest should be recorded verbatim in the report, 2s the 
statements may be of great use to the Court in testing the value of evidence 
subsequently given—Jn re Pachudayan, 9 ML.T. 321, 12 Cr-L J. 124 


176. (1) When any person dies while in the 
ideo! Μη , custody of the police, the nearest 
inltiry by Magistrate Magistrate empowered to hold in- 
quests shall, and, in any other vase 
mentioned in Section 174, clauses (a), (b) and (c) of sub- 
section (1), any Magistrate so empowered may, hold an 
inquiry mto the cause of death either instead of or 17 
addition to the investigation held by the police-officer, 
and, if he does so, he shall have all the powers in conv 
ducting it which he would have in holding an inquiry 
into an offence. The Magistrate holding such an inquiry 
shall record the evidence taken by him in connection 
therewith in any of the manner hereinafter prescti 
according to the circumstances of the case. 


(2) Whenever such Magistrate considers it expedient 

Ῥ ΟΣ Δ make δὴ examination of the 

ersten’ Τὸ sinter dead body of any person who has 

been already interred in order to 

discover the cause of his death, the Magistrate may cause 
the hody to’ be disinterred and examined. 

545. Object:—This section proceeds on the basis thst enquiry 


ito a suspicious death should not depend merely upon the opinion the 
Police may form, but that there should be a further check by enabling 
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a local Alagistrate to hold an Independent inquiry—In re Laxminarayan, 
30 Bom.L.R. 1050, 29 Cr.L.J. 1063 (1071). 


Jurisdiction of Presidency Magistrates :—The Presidency 
Magistrate is not ousted of his jurisdiction to hold a preliminary inquiry 
into a charge of murder, because the Coroner has held an Inquiry 
into the cause of death and has commutted the accused to the High Court 
under sec. 25 of the Coroner's Act (IV of 1871)—Q. E v Md Rayudin, 
16 Bom. 159; Emp ν. Jogeshwar, 31 Cal 1 


Power to disinter corpses —A Police officer making an 
investigation under this section has no power to cause a dead body which 
Ras been already interred, to be disinterred in order to examineJjt. Such 
power is conferred on a Coroner under section 11 of the Coroner's Act 
{IV of 1871) and on a Magistrate holding an inquest under the present 
section. 


546. Revision —Proceedings under this section are now liable 
to revision by the Court under secs. 435 and 439, by reason of the repeal 
of sub-section (3) of section 435 by the Amendment Act of 1923—Jn re 
Laxminarayan, 30 Bom.L R. 1050, 29 Cr L.J. 1063 (1066). 

In an earlier Calcutta case it has been held that as there Is nothing 
in this section which requires that a Magistrate holding an Inquiry under 
this section 1s bound to make a report or to come to a finding, the 
report of the inquiry under this section into the cause of a suspicious 
death is not a judicial proceeding, and therefore where he sent ἃ report 
of the result of his inquiry to his executive superior (the District Magis- 
trate) the High Court could not call for it under sec. 435—In re Troylokha- 
neath, 3 Cal. 742 (752, 753) In other words, an inquiry under sec. 176 
is a judicial proceeding, but the report of an inquiry under this section 
is not so, and cannot be sent for by the High Court under sec 435, 


Ce. 30 Ἢ 


PART VI. 
PROCEEDINGS IN PROSECUTIONS. 


CHAPTER XV. 


OF <THE JURISDICTION OF THE CRIMINAL COURTS IN 
INQUIRIES AND TRIALS. - 


A—Place of Inquiry or Trial. 


177. Every offence shall ordinarily be inquired 
Ordi face of το. int0.and tried by a Court within the 
wae cia local limits of whose jurisdiction τὲ 


quiry and trial, ε 
was committed, 


547. General Rule :—All crime 1s local; the jurisdicnon over 
the crime belongs to the country where the crime is committed--Macleod 
v Attorney-General, LR (1891) A.C 458 Crimes in ther nature are 
local, and the jurisdiction of crimes is local—Rafael v Verelst, 2 Blach- 
stone, p. 1058 Crime ts purely local ¢ ¢. depends on the Jaw of the place 
in which it is committed, and not on the nationality of the perso who 
commits it—Sirdar Gurdayal ν, Rajah of Furdkote, [1894] AC. 670. 
Therefore British Indian Courts have no jurisdiction to try for offences 
committed and completed outside the British territory~-Jbrahim v. Emp » 
1894 P.R. 7, Q. E v Ranchhod, 2 Bom L.R. 337; Siddha ν Biligut, 
7 Mad. 354: Anonymous, 6 ΜΉ ΟΕ App. 3. As to the junsdiction of 
British Indian Courts over offences committed by subjects of the Crown 
in places outside British Indra, see sec 188, 

548, Offence :—This chapter deals with the place of inquiry and 
trial in respect of Offences only; an application under sec. 488 for maine 
tenance is not 8 complaint of an offence, and the provisions of this section 
are not applicable to determine the jurisdiction of a Court competent [Ὁ 
entertain such application—Heldephonsus v. Malone, 1885 PR 13, Bishen 
Das ν Nenaki, 1893 PR 3. Contra —Bibi Nar v. Shak Walatt, 1883 
P.R, 9 and In re Malcolm De Castro, 13 All 348, where it wes held ᾿ς 
neglect to maintain a wife being an offence punishable under this Code 
under sec. 488, the place for its trial must be determined by the PION 
sions of thts Chapter But the recent amendment of sub-section (9) οἱ 
sec 488 shows that that section does not contemplate any οἤεποῦ 


ct 
So also, proceedings under Chapter XII are not proceedings in rer 
of an offence, and therefore sec. 182 does not epply to 8 proceeding δ 
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sec, 145—Mahargja Harbullubh v. Bajrang Das, 3 C.W.N 148; nor does 
sec. 185 apply to determine Jurisdiction in respect of such proceeding— 
Rudra Pratap v. Dewan, 12 A.L.J. 390, 15 Cr.L.J. 520. 


Similar remarks may also apply to proceedings under Chpaters VIII 
and Χ. 


“Ordinarily” .—The word “ordinarily” indicates that this section 
is a general one and must be read subject to any special provisions of law 
which may modify it. The rule laid down in this section has been relaxed 
or modified by several succeeding sections Thus, this section must be 
read subject to the special provisions of sec. 197 (2) which override the 
general rule contained in this section—K. E v Maung Ka, 4 L B.R. 265. 


549. Local Jurisdiction —Alhough this section Jays down 
that every offence must be inquired into and tned by the Court within 
whose jurisdiction ft was committed, still sf the offence is inquired into 
or tried" by ἃ Magistrate who has no territorial jurisdiction over the place 
where the offence was committed, it would be at most an irregularity 
which would be cured by sec 531 af suck commitment or trial has 
occasioned no failure of justice—Rayan Kuth v Emp, 26 Mad 640; 
Asst. Sessions Judge v Ramammal, 36 Mad 387, Emp. v. Doraisamy, 
30 Mad, 94 Where a Magistrate, being empowered to commit to the 
sessions, but having no territorial jurisdiction over the place in which 
the offence is alleged to have been committed, commits a case to a 
Sessions Court which has jurisdiction over the place, the commitment is 
valid and cannot be quashed under sec 532, although the objection to 
such commitment 1s taken before the commitment—Q, E. v. Abbi Redi, 
17 Mad 402. But no Judge or Magistrate can try or pass an order of 
committal in respect’ of an offence committed outside the Province 
altogether. Such a trial or order of committal is illegal and the illegality 
cannot be cured by section 531—Bhagwatia v. Q. E., 3 Pat. 417 (422), 
26 CrL.J 49, APR. 1925 Pat 187. 


Commitment to wrong Sessions .—Where a Magistrate commits a case 
io a Sessions Court other than the one within whose local jurisdiction the 
offence has been committed, the commitment is merely irregular and 
would be cured by sec. 531, and the High Court will not quash the 
commitment but will direct the transfer of the case to the Court having 
jurisdiction—Q. E v. Thaku, 8 Bom. 312; Q. E. ν Atmaram, 2 Bom, 
LR 394, Q E. v. Ram Dei, 18 All 350 But the Madras High Court, 
dissenting from the above cases, and following the Privy Council ruling 
in Ledgerd v. Bull, 9 All 191, has laid down that a commitment to a 
Sessions Court having no territorial jurisdiction over the offence is illegal 
and must be set aside, and the High Court would not be justified in up- 
holding the commitment and directing the transfer of the case to the 
proper Sessions Court—Asst. Sessions Judge v. Ramammal, 36 Mad. 387 
{391) This is also the view of the Patna High Court in Bhagwatia y. 
Κι E, 3 Pat. 417, 26 Cr.L.j. 49 But where a commitment was made 
to the High Court Sessions in respect of two offences, one of which was 
committed within, and the other without, the original jurisdiction of thé 
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High Court, held that the High Court could, on the grounds of expediency 
and convenience, proceed with the tril, the irregularity being cured by 
sec, 531. Even if the High Court had no jurisdiction on its original side 
to try the case, an order could be made under sec, 526 directing the trial 
to take place at the High Court Sessions. And the High Court ordered 
accordingly—Ganapatht v. Rex, 42 Mad 791, 37 M.L.J. 60, 20 Cr.L]- 
481 

Several offences —Where two different offences are committed in the 
course of the same transaction, the case should be tried by a Magistrate 
who has jurisdiction to try both the offences; it would not be 8 proper 
course that a Magistrate who has jurisdiction over one of them should try 
that offence, leaving the other to be tried by another Magistrate. Such 
8 procedure would be highly inconvenient—In re Ponnusami, 2 Weir ΓΗ 


550. Holding trial outside British India :—The mere fact 
that an offence has been committed within the local limits of the jurisdic- 
tion of a District Magistrate would not enable him to sry thar offence at 
some place outside British India—Q. E v. Maniklal, Ratanlal 376. 


551. Effect of irregular arrest :—The irreguisrity of 88 
arrest is not a ground for inval:dating all proceedings and trials subge- 
quent to the arrest—Sobha vy Emp., 1899 P.R. 6; Crown v. Gobiada. 
1911 P.R 1 Thus, a Magistrate should not acquit an accused merely 
because the officer who arrested the accused did not belong to the circle 
in which the arrest was made—Emp v. Ravalu, 26 Mad 124 And 90, 
where the subject of a Native State, who having committed an offence in 
British India escaped into the Native State, was arrested by the British 
police without the intervention of that State, held that the subsequent trial 
and conviction of the accused were not affected by the irregularity of the 
arrest~-Sobha ν, Emp, 1899 ΡῈ 6 

552, Effect of transfer of territory to Native State = 
—Where an offeace was commutted in a place within British territory, 
but some time after the commitment of the case to the Court of Session 
and before the commencement of the trial, the place in which the offence 
was committed ceased to be 2 British territory and became part of 3 
Native State, it was held that this fact did not oust the jurisdiction of 
the British Court to try the offence—K. E. v Ram Naresh, 34 Al. 118, 
9 ALJ. 51; K. Ε- v Ganga, 9 ALJ 696, 34 All. 451. Similarly, μη 
pending an appeal from a conviction, the place where the offence had 
been committed was transferred to a Native State, it was held thst this 
transfer of territory did not deprive the Court in which the appeal had 
been filed of its jurisdiction to hear it—Mahabir ν. K. E., 33 All 518, 
8 A.L.J. 630. ᾿ 

178. Notwithstanding anything contained in Sec- 
Power to order eases tion 177, the Local Government 
to be tried in diferent may direct that any cases or class 
setsions divisions. of cases committed for trial in any 
district may be tried in any sessions divisions: 
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Provided that such direction is not repugnant to any 
direction previously issued by the High Court under 
Section 15 of the Indian High Courts Act, 1861, or Sec- 
tion 107 of the Government of India Act, 1915, or under 
this Code, Section 526. 


553. Local Government’s power in Burma :—The Local 
Government of Burma has no power to transter a case committed to the 
Court of the Recorder of Rangoon for trial, to the Court of the Commis- 
sioner, But it can transfer a case from the District of Rangoon to the 
Sessions Judge of Pegu-Q E. v. Nga Tha, 10 Cal. 643. 


179, When a person is accused of the commission 
. . of any offence by reason of any- 
A ἃ triabl ᾿ A 

district where act is thing which has been done, and of 
done or where conse- any consequence which has ensued, 

quence ensues. . 5 Η 
such offence may be inquired into 
or tried by a Court within the local limits of whose juris- 
diction any such thing has been done, or any such con- 

sequence has ensued. 


Mlustrations. 


(a) A_is wounded within the local limits of the jurisdiction 
of Court X, and dies within the local limits of the jurisdiction 
of Court Z. The offence of the culpable homicide of A may 
be inquired into or tried by X or Z. 


(8) A is wounded within the local limits of the jurisdiction 
of Court X, and is, during ten days within the local limits of the 
jurisdiction of Court Y, and during ten days more within the 
local limits of the jurisdiction of Court Z, unable in the local 
limits of the jurisdiction of either Court Y or Court Z to follow 
his ordinary pursuits. The offence of causing grievous hurt to 
A may be inquired into or tried by X, Y or Z 
_ , (0) A is put in fear of injury within the local lirmts of the 
jurisdiction of Court X, and is thereby induced, within the local 
limits of the jurisdiction of Court Y, to deliver property to the 
person who put him in fear The offence of extortion com- 
mitted on A may be inquired into or tried either by X or Y. 


(d) A is wounded in the Native State of Baroda, and dies 
of his wounds in Poona. The offence of causing A’s death 
may be inquired into and tried in Poona. 

554, Scope of section ~—This section applies when the act 
{or omission) is an offence by reason of anything which has been done 
and of any consequence which has ensued But where the act {or 
omission} is a complete offence irrespective of any consequence which 
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has ensued, this section does not apply, and the offence is to be inquired 
into and tned only by the Court within whose jurisdiction the act vas 
committed (Sec. 177). Thus— 

Examples -—{(a) The offence of falsification of accounts (sec. 477A, 
1. P. ΟἹ is complete as soon ἃς the accounts are falsified, and any con- 
sequence resulting from it is immaterial for the offence. Therefore, it 
is to be tried only by the Court within whose jurisdiction the accounts 
were falsified, and not by any other Court—Swannnathan v. Annamalzi, 
4 ML.T. 481, 9 Cr LJ. 92. τ 


(δὶ Where a person who was assaulted by the accused in Baroda had 
his leg completely broken there and then came to British India where 
he remained for 2 months in the hospital, it was held that the offence of 
grievous hurt was complete in Baroda by the fracture of the leg, irrespec- 
tive of any consequence (viz. the injured man lying in hospital) enswimg 
in British India, therefore the offence could not be tried in British India 
—Sudar Meru v. Jethabhar, 8 Bom LR. 513. 


(c) Where a dacoity was committed in a Native State and some stolen 
property was found concealed by the accused in the British territory, it 
was held that the offence of dacoity was complete in the Native State, 
frrespective of retaining the stolen property in the British territory, and 
could not be tried in British India—Reg v Lakhya, 1 Bom. 50 


(4) Where a woman sold in District A her minor girl to a prostitute, 
who took the girl to District B, it was held that the offence of selling 8 
minor girl for the purposes of prostitution was complete in District A, 
and that the possession of the girl in District B was not a consequence 
completing the offence; the Magistrate of District B had no jurisdiction 
to try the offence—6 Agra 46 - 


(6) The offence of infringement of copyright is complete 88 soon 88 
the book infringing the copyright 1s printed, and it does not depend tor 
its completion upon any consequence (e.g. loss of money to the complain 
ant) such as 1s contemplated by Sec, 179 Therefore, the offence is to be 
inquired into and tried under Sec 177 at the place where the infring- 
ing book was printed—Kalidas v Karam Chand, 1916 P.R 28, 18 Cr. 
L.) 353 ᾿ 

(ἢ Where a person consigned some goods from District F to District 
K, and the consignee misappropriated the goods at K, it was held that 
the consignee could be tried in K and not in F, because the accused was 
not charged by reason of any consequence or loss which ensued to the 
consignor at F, but solely by reason of what was alleged to have been 
done at K—Nirbha: Ram v Kallu Ram, 4 OC. 376. 


(8) Where a complaint was made before a Magistrate’at Ahgarh that 
a person had dishonestly and fraudulently, two days after he became 
insolvent, realised at Calcutta the money due im respect of certain hundies 
which the complamant purchased, it was held that the offence should be 
inquired into at Calcutta where the offence (sec. 4151 P. C.) was com= 
mitted and not at Aligarh where the loss ensued to the complainant— 
Babu Lal v. Gkansham, 5 ALJ. 333 
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(ἢ Where the offence of kidnapplng is committed outside British 
India, the subsegent act of conveying the kidnapped person to British 
India 15 not such a consequence as is contemplated by this section, so as 
to give jurisdiction to a British Indian Court over the offence committed 
outside British India—Bhuta Santal +. Dama Santal, 20 C.W.N, 62, 17 
Cr.L.J. 128; [αἱ Mal Singh v. Q. E., 1901 P.R. 1, Crown ν. Koochri, 7 
SLR. 17, t4 Cr.L.J. 439. 


(ὃ Two persons were alleged to have induced another to purchase a 
barrel at Meerut on the false representation that the barre! contained a 
ceftain quantity of spirits, At Agra it was discovered that the quantity 
was less than what it was represented to contain. It was held that the 
Agra Court had no jurisdiction, because the offence of fraud had been 
committed at Meerut, and that sec 179 did not apply in as much as the 
discovery of the [raud alter the delivery of the article was not a ‘conse~ 
quence which has ensued’ within the meaning of the section—Pragdas 
v. Daulatram, 13 A.LJ 1067, 16 Cr.L.J. 825 


(ἢ Where a petition under see 21 of the Income Tax Act (1916) was 
falsely verified at a place in the Tanjore District and was presented jn the 
Ramnad District, held that the offence of false verification was completed 
in the Tanjore District, and the Ramaad Magistrate had no jurisdiciion— 
In re Mohidcen, 45 Mad 839, 43 MLJ 475, 23 Cr.LJ 619 


(Ὁ The accused sent from Madras a V P. parcel to the complainant 
at Hyderabad in consequence of an order by the complainant for some tea. 
The complainant paid the V. P. amount, and took delivery of the parcel 
which on opening was found to contain only saw-dust. In a trial on a 
charge of cheating preferred by the complainant against the accused at 
Madras, held that the deceit and the delivery of the parcel in consequence 
of the deceit were complete when the money was handed over to the 
Post office at Hyderabad, and the subsequent delivery of the money by 
the Post office to the accused at Madras was not a necessary ingredient 
of the offence, and the offence being committed wholly at Hyderabad, 
see 179 did not apply and the Madras Court had no jurisdiction to try 
the offence—Kaleek v Emp, 52 MLJ 511, 28 Cr.L J. 452 


555. Criminal misappropriation :—In case of the offence 
of criminal misappropriation or breach of trust, the consequence of wrong- 
ful gain or wrongful loss is not an essential part of the crime, and a 
Person 1s not accused of the offence by reason of it, therefore the offence 
is tnable where the dishonest use or disposal took place, and not where 
the loss ensued to the complaimant—Rambilas v Emp , 38 Mad 639, 29 
M.LJ 175; Simhachalam vy Ratu Kanta, 44 Cal 912, 21 CWN 573; 
Jaw Karan v Sargoo, 1 PLT 200, 21 CrLJ 519, Banerjee v, Potnis, 
22 N.L.R 72, 25 CrLJ 922, Abdul Salam v Ramnewal, 21 Cr.L J. 
149; Abdul Had v Emp, 23 CrLJ 743 (Lah), Ahmed Ibrahim v 
Han A Gunny, 1 Rang 56, 24 CrLJ 746 In Asst Sessions Judge 
v. Ramasant, 33 Mad 779, however, where certain jewels were entrusted 
ta a person in a Native State for sale on commussion, and he converted 
the jewels to lus own use, 1t was held that since the loss of the jewels, 


-“ 
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which was the consequence, occurred in British India (where the com- 
plainant resided) the Magistrate of the British Indian Court had jurisdic- 
tion under this section See also Behari Lal v. Gangadin, 27 Cr.L J. 
1104 (AUL}, where the forum of tral of the offence of criminal misappro- 
priation was decided with reference to the place where the consequence 
of criminal misappropriation took place. See also Q, E. v. Obrien, 19 
All 111 and Abdal Latif v Abu Md Kasim, 26 ΟΙΨΟΝ, 175 where it is 
held that the offence of criminal breach of trust by an agent can be tned 
by the Court having jurisdiction in the place where the principal resides 
This difference of opinion hangs pon the different interpretation put 
on the word ‘consequence’ occurring im this section See Note 557 
infra, and Note 563 under see 181. In a recent Allahabad case it has 
been held that the offence of criminal misappropriation may be tried 
either at the place where the offence was commutted or at the place where 
the consequence ensued (1.6, where the complainant suffered loss)-—Mi 
Rashid Khan v, Emp, 27 Cr.L J. 992 (All.). 


556. Cases where eithcr Court has jurisdiction :— 
Where an act is an offence by reason of any consequence which has 
enstied, the offence is triable either by the Court within whose jurisdic~ 
tion the act was committed or by the Court within whose jurisdiction 
the consequence has ensued Thus :— 


(2) Where a petition presented to a person at Lahore contained 
defamatory statements against another, and was published at Ammitsar, it 
was held that the Amritsar Court had furisdiction to try the offence of 
defamation, because the publication at Amritsar completed the offence and 
was 3 consequence by reason of which the accused was charged with the 
offence of defamation—Mahesh Das v Emp, 1885 P.R 44 


(0) Where A sent goods by Railway from Karachi to Lahore under 
a false description, the Court at Lahore could under this section tty A tor 
the offence of cheating, as the consequence of A’s act, viz., the Joss of 
freight to the Ratlway Company was an ingredient of the offence and 
took place at Lahore, the Headquarters of the Railway Company—Ghulam 
Aliv. Q. E, 1900 ΡῈ 7 

(Ὁ In fulfilment of a contract the accused consigned several tins of 
groundnut oi] at Salem (Madras) to the complainant at Dhulis {Bombay) 
The tins when opened were found to conta: groundnut oil mixed with 
cock oil The complainant thereupon filed a complaint of cheating In the 
Magistrate’s Court at Dhula. Held that the Dhulia Court had pur}sdic- 
tion, for the deception took place at Dhulia where the complainant became 
the victim of the deceit in consequence of the accused’s act—-Emp v 
Jamnadas, 17 Bom L.R_ 389, 16 CrL J. 433, Yusuf Ali v- Wahajuddin, 
IZ ALJ. 1022, 16 CrLJ 719. 2 

(ὦ Where an alleged defamatry letter is written and posted in 
Madras with a view to its bemg read at Tinnevelly, the offence of delam3- 
tion is triable either in Madras or in Tinnevelly—Krishnamurti ¥, 
Parasurama, 44 ML J. 648, 32 ML.T. 164, 24 Cr.L.J. 309. 

(e) Where the accused residing at Lahore recovered monty from ἃ 
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Bank at Bombay on a forged draft of the Amritsar Branch of the Punjab 
National Bank of Lahore, it was held that the Lahore Court has jurisdic- 
tion to try the accused for an offence under sec. 420 LP.C., as the 
consequence (viz., loss to the P. N. Bank) contemplated by this section 
ensued at Lahore where the Head Office of the Bank was situated—Ishar 
Das v. K, E., 1908 P.W.R. 18, 8 Cr.L J. 75. 


(f} The offence of cheating may be tried either at the place where the 
cheating was committed (where the accused resided) or at the place where 
the complainant resided —Girdhar v. Emp, 21 ALJ. 621, 24 Cr.L.J. 920, 


557. Consequence :—The ‘consequence’ mentioned in this 
Section is the primary consequence, and not any secondary consequence of 
the offence The primary consequence should be taken into consideration 
in determining the Jurisdiction Thus, where an accused living in Nandyal 
was appointed agent for the sale of the oi! of the complainant Iving in 
Madras, and when called on to account the accused failed to do so, it was 
held that the offence of criminal breach of trust was triable at Nandvat 
and not at Madras, because the firm's loss at Nandyal was a primary con- 
sequence, and the loss at Madras, the firm's head quarters where the funds 
were kept, is a secondary one which 1s not sufficient to attract the opera- 
tion of this section—Krishnamachari v. Shaw Wallace & Co., 39 Mad. 
576, 16 Cr.L J. 491 The same view ts taken in Gunananda ν, Santt, 
26 CrL.J 725, 29 C.W.N 432; Rambilas v, Emp., 38 Mad. 639; 
Simhachalam ν. Ratshanta, 44 Cal. 912; and Ganeshi Lal v. Nand Kishore, 
34 All. 487, 10 AL.J, 45. But in Langridge ν. Atkins, 35 All. 29, Sheo 
Shankar y. Mohan, 19 A.L.J. 69, Emp. v Ramratan, 46 Bom. 641, 
Mahadeo v. K, E, 32 All. 397, Uttam Chand v. Emp., 1902 P.R. 2, 
Lakhmi Chand ν. Emp., 1901 P.R 24, Q. E. v. Obrien, 19 All. 111, 
Asst Sess. Judge v Ramasami, 38 Mad. 779, Abdul Latif v. Abu Md. 
Kasim, 26 C W.N. 175, Govind v. Emp , 22 S.LR. 404, 30 CrL J. 249, 
and Md Rashid Khan v. Emp., 27 Cr LJ 992 (All), a wider interpretation 
has been put on the word ‘consequence’ which has been taken to Include 
such secondary consequence as loss resulting to the employer, by criminal 
breach of trust or failure to account for moneys misappropriated, at the 
head office of the firm; and the Court of the place where such secondary 

_ consequence ensuses has been held to have jurisdiction over the offence. 
See also Note 563 under sec. 181. 


Offence in Native State—Consequence in British India—See 38 Mad. 
ΤΊΘ cited above. See the same case cited under sec 188 


Illustrations :—The illustrations are not exhaustive, and to hold 
that all the consequences prescribed by the Legislature as conferring 
jurisdiction are limited to those specified in the illustrations is not justified 
by the language of the section—Ishar Das v K Ἐν 1008 P.WR 18, 
8 Cr.LJ. 75 The illustration (4) to ths section must be applied with 
certain restriction The offender in that illustration must be taken to be a 
subject of the Britsh Government, and a certificate of the Political Agent 
must be obtained under sec, 188 before he can be tried If the offender 
is a subject of the Natlve State, he cannat be tried by the British Courts. 
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180. When an act is an offence by reason of its 

Pi oar relation to any other act which is 

lace_of trial where 2 x 

act ἐς cetee by πόλος, also an offence or which would be 

of, relation to other an offence if the doer were capable 

new of committing an offence, a charge 

of the first-mentioned offence may be inquired into oF 

tried by a Court within the local limits of whose juris- 
diction either act was done. 


Illustrations. 


(a} A charge of abetment may be inquired into or tried 
either by the Court within the local limits of whose jurisdie- 
tion the abetment was committed, or by the Court within the 
local limits of whose jurisdiction the offence abetted was 
committed, 


(b) A charge of receiving or retaining stolen goods may He 
inquired into or tried either by the Court within the local 
limits of whose jurisdiction the goods were stolen, or by any 
Court within the local limits of whose jurisdiction any of them 
were at any time dishonestly received or retained. 


(c) A charge of wrongfully concealing a person known τὸ 
have been kidnapped may be inquired into or tried by the 
Court within the local limits of whose jurisdiction the wrong 
concealing, or by the Court within the local limits of whose 
jurisdiction the kidnapping, took place. 

' 558. Scope of section—Foreign territory ‘~The Code 
extends only to British territory, and the present section assumes the 
| offence therein indicated to have been committed in a local jurisdiction 
created by the Code Therefore, where 2 foreign subject ia ἃ forexgn 
territory instigated the commussion of an offence which was 10 consequence 
committed in British territory, it was held that the instigation not having, 
taken place in any district created by this Code, the -instigator was not 
amenable to the jurisdiction of a British Court—Reg v. Pirtai, 10 BHC R 
386; Kishen Koer v Crown, 1878 PR 20 When a house-breaking took 
place in a district in British India, and 2 non-British subject residing ind 
Native State was found to be im possession of the stolen property, fe υ 
that that person was not triable by the British Courts—Ma Hussain 
Crown, 2 Lah 1..}. 348, 23 Cr.L J. 560. The operation of this Co a 
cannot be extended beyond the British territory, so as to give yarisdicho? 
to a Britsh Court to try a non-British subject residing outside nia 
Jndia or the offence of retsinmg stolen properties, although the helt S 
those properties might’ have taken place in British India—-Mohesn™ Ἢ 
Δ E., 18 CW.N. 1178, 15 Cr-L.J 537; Q. Ε. ν Kirpat Singh, 9 


523, Reg vy. Bechar, 4 BHCR. 38 If, however, an Indian Brine 
subject 1s found in the Nate State in possession of property stole 
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British India, he can be tried by a Court in British India under this sec- 
tion, but a certificate of the Political Agent under sec. 188 would be 
necessary—Sessions Judge v. Sundara, 8 M.L.T. 54, 11 Cr.L.J. 306. 


if, however, the contrary things happen, ἱ δ., if the theft takes place 
outside British territory, and the stolen property is brought within British 
India, the offence of retaining stolen property may be ted in British India, 
although the offence of theft which was commntted outside British India 
cannot be tried here—Q. E v. Abdul Latib, 10 Bom. 186, Reg v. Lakhya, 
1 Bom 50; Emp v Sunkur, 6 Cal 307 Contra—Emp v Moore 
Chetty, 5 Bom, 338 and Anonymous, 2 Weir 145. These two decisions 
are however no longer good law in wew of the words “whether the 
transfer has been made or the misappropnation or breach of trust has 
been committed within or without British India" added to See 410 
1. P. C by the Penal Code Amendment Act VIII of 1882 


559. Abetment :—Where a person sends a letter to another 
through post inciting him to the commission of an offence, he is guilty 
of the offence of abetment as soon as the letter 1s received by and the 
contents known to the addressee, and is triable at the place where the 
letter is recerwed—Q E v Sheo Dial, 16 All 389 

Although an abetment of an offence might have taken place outside 
the territorial jurisdiction of a Magistrate, yet under this section the abettor 
can be tned by a Magistrate within whose territorial jurisdiction the 
offence abetted was committed—/n re Chinnannagoud, 1 Weir 155 


Where the abetment of the offence, as well as the offence itself, is 
committed in N (a place in the province of Bengal) but the abettor has 4 
house in J (8᾽ place in the province of Behar), the charge of abetment 
should he inquired into and tried in N and not in J. A committal order 
in respect of the charge of abetment passed by a Court in Behar is without 
jurisdiction and must be quashed If the abetment is committed both 
fn a place inside the province of Behar, as well as in a place outside 
that province, it may be inquired ito and tried in a Court of Behar— 
Bhagwatia v K E, 3 Pat. 417 (424), 26 CrLJ 49 


Abetment in British India of offence committed out 
side British India .—Where a British subject abets in British India 
an offence committed outside British India, he may under the amended 
section 108A I. P C be tried in British India—Q E v Baku, 24 Bom 
287 , In view of sec 108A I P C the decision in Q. E. v Ganpatrai, 
19 Bom. 105 is no longer good law 


560. Conspiracy —The offence of an attempt to murder a person 
in district R in pursuance of a conspiracy entered into in district M can be 
inquired into and tried in either of the two disinicts—Gurdit Singh v 
Crown, i917 PR 24, 18 CrLJ 514 But the Calcutta High Court is of 
opinion that if a conspiracy 15 entered into in District A and acts are 
committed in pursuance of that conspiresev in District B, the Magistrate of 
District A can try the conspiracy but cannot try the accused in the same 
trial for acts commutted outside his district ἔνε the fact that the offences 
could have been tried jo:ntly under see 239 af committed within his 
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jurisdiction will not give him jurisdiction to try them—Bisseswar v. Emp. 


28 C.WN. 975, AIR 


1924 Cal. 1034, 26 Cr.LJ. 207. 


181. (1) The offence of being a thug, of being a 


Being a thug or be- 
longing to a gang of 
dacoits, escape from 
custody, etc. 


thug and committing murder, © 
dacoity with murder, of having 
belonged to a gang of dacoits, oF 
of having escape! 


from custody, 


may be inquired into or tried by a Court within the Jocal 
limits of whose jurisdiction the person charged is. 


(2) The offence of criminal misappropriation ot of 


Criminal _ misappro- 
priation and criminal 
breach of trust. 


criminal breach of trust may be 
inquired into or tried by a Coutt 
within the local limits of whose 


jurisdiction any part of the property which is the subject 
of the offence was received or retained by the accuse 
person or the offence was committed. 


(3) The offence of steal- 
ing anything may 
be inquired into 
or tned by a Court within 
the local limits of whose 
jurisdiction such thing was 
stolen or was possessed by 
the thief or by any person 
who received or retained the 
same knowing or having 
reason to believe it to be 
stolen. 


Stealing. 


(3) The offence of Hise 
or an offence 
Tels, which a includes 
theft or the possession ὁ) 
stolen property, may Ὅδ 
inguired into or tried by ἃ 
Court within the local limits 
of whose jurisdiction suc 
offence was committed οἱ 
the property stolen was 
possessed by the thief or by 
any person who received oF 
retained the same knowing 
or having reason to believe 
it to be stolen. 


yr 


(4) The offence.of kidnapping or abduction may be 


inquired into or tried by a 
within the local limits of whose 
jurisdiction the person kidnappe 


Kidnapping and ab- 
duction. 


Court 


or abducted was kidnapped or abducted or was convey® 


or concealed or detained. 


560A. Change —Sub-section (3) has been redratted by 5 


ec, 42 of 


the Crm Pro Code Amendment Act XVIII of 1923, but the actyal change 
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effected by -this redrafting Is the addition of the words ‘“‘or any offence 
which includes theft or possession of stolen property." ‘We accept this 
clause but would enlarge the enumeration of offences to include the 
possession of stolen property. This will also cover the case of exortion. 
See the definition in sec. 410 I. P. C.""—Report of the Select Commitice 
of 1916, 


As a result of this amendment, sec. 181 (3) means that the offence of 
being in possession of stolen property may be inquired into either at the 
place where it was stolen or where it was found to be dishonestly possessed. 
This indeed is expressly stated in Illustration (Ὁ) to sec. 180. It must be 
conceded that the language of sub-section (3) of sec 181 is open to 
objection, The words ‘such offence’ are intended to mean the offence of 
theft, but grammatically these words would mean any offence of possession 
of stolen property—Emp v Bhima, 24 AL.J. 148, 27 Cr.b.J 21 (22), 
ALR 1926 All. 167, 


561. Scope of section .—This section does not apply to the 
case of an offence committed by a person who is not a British subject, 
outside British ferritory. This section is intended to regulate the jurisdic- 
tion of Courts in British India, in respect of offences committed in British 
India, and cannot vary or abrogate the ordinary rule that no foreign subject 
can be tried in British India for an offence committed outside British India 
—Emp. v Baldewa, 28 All, 372 This section only applies as between 
Courts of different local areas whose jurisdiction has been limited under 
sec, 12—Imp. v. Tribhun, 5 SLR. 266; Reg. v. Adivigadu, 1 Mad. 171. 


Thus, where a dacoity or theft was committed in a Native State, and 
part of the stolen property was found to have been concealed by the 
accused in British territory, held that the offence of dacoity could 
not be tried by British Indian Courts, although the offence of retaining 
stolen property could be tried by such Courts, the retaming having taken 
place in British territory—Reg. v. Lakhya, 1 Bom 50; Q E v Abdul 
Latib, 10 Bom. 186; and Emp. ν. Sunkur, 6 Cal 307 cited under sec 180; 
see also Reg v. Adivigadu, 1 Mad 17! When a person escaped from 
lawful custody in a Native State and came into British India, held that 
the British Court had no jurisdiction to try him for an offence under 
sec, 224 I.P.C., as it was committed out of British India—Q E v Souza, 
Ratanlal 870 So also, where a criminal breach of trust was committed 
in a Native State, a Court in British India had no junsdiction—Imp v. 
Tribhun, 5SLR 266, 13 Cr LJ. 530 Where the offence of kidnapping 
was committed out of Bntsh Inca, and the mmor was brought into 
British India, a British Court had no jurisdiction as the offence was 
complete out of British India, even the fact that the person kidnapped 
was conveyed to British India would not give the British Court jurisdiction, 
because the words ‘was conveyed’ in this section do not import any 
separate or distinct offence, where the offence was complete previous to 
such conveying—jarmal Singh vy Emp, 1901 P.R. 1, Crown v Koochn, 
7 SLR. 17, 14 CrL.J 439, Bhuta Santal v Dama, 20 C.WN, 62, 
17 Cr.LJ 128 The complainant sent a sum of money from Burma to 
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the accused, who was his agent in Japan The accused misappropriated 
the money whereupon the complainant took criminal proceedings τῇ 
Rangoon Held that the offence of criminal misappropriation was complete 
when the conversion was done with the intent of causing wrongful gain 
to the offender, and did not depend on the consequence of wrongful loss 
which had ensued to the complainant The conversion having taken 
place in Japan, the Rangoon Court had no jurisdiction to entertain the 
complaint—Ahmed Ebrahim v. Hajee Abdul Ganny, 1 Rang 56, 24 
ΟΡ} 746. 


562. Belonging toa gang of dacoits ---Where a resident 
of a Native State was arrested in that State and was brought before 8 Court 
in British India and charged with the offence of belonging to ἃ g2ng of 
dacotts who had committed dacoities within the jurisdiction of that Court, 
it was held that the Magistrate had jurisdiction over the accused, 38 the 
accused was within ws district at the time of the charge--Crown ¥ 
Govinda, 1911 PR 1, 12 CrLJ 113. 


“'Is’—The word ‘is’ at the end of sub-section (1) does not mest 
‘is of his own accord’ The Magistrate has jurisdiction, whether the 
accused has come within the local mits of his jurisdiction of his own 
accord or has been brought there by force (i.e, under arrest) —Jbid 


563. Criminal misappropriation ete, :—See Nirbhat Ram 
v Kallu Ram, 4 OC 376, Rambilas y Emp, 38 Mad. 639, Sumhachalam 
ν. Ratkanta, 44 Cal 912, Langridge v Atkins, 35 Ail. 29, Abdut Loti 
v. Md Kanm, 26C WN 175, Q. E v Obrien, 19 All. 111, Krishnama- 
chant v Shaw Wallace & Co, 39 Mad 576, and Ganesh: ν. Nand Kishore, 
34 All. 487 cited under Sec 179 In all these cases, the applicability of 
non-apphicability of sec 179 to cases of criminal misappropriation Or breach 
of trust was decided with reference to the meaning of the word ‘conse 
quence’ occurring in that section But in some other cases it has been 
held that since the offence of crimmmal misappropriation or breach of 
trust 1s specifically provided for in see. 181, the place of trial of the offence 
must be determined in accordance with the provisions of this scct:on, with- 
out reference to the ‘consequence’ mentioned in sec. 179. See Mahtub 
Din v Emp, 25 CrLJ 410, AIR 1924 Lah 663; Dina Nath Ὁ 
Tuist Ram, 6 Lah LJ. 471, 26 CrL.J 136: Ganananda vy. Sants Prakash, 
29 CW.N. 432, 26 Cr.L] 725 The Allahabsd High Court also recently 
holds that in respect of the offence of criminal breach of trust, sec 178 
is controlled by sec. 181, and the offence can only be smquired into and 
trdd by the Court within whose jurisdiction the offence was commutted 
or the property (the subject of the offence) was received or retained DY 
the accused. Therefore, where the complamant residing at Basti appointe 
the accused as his commission agent in Bombay, and advanced money 
to him from time to time to purchase and sell goods at Bombay on behalf 
of the complamant, but the accused misappropnated the money inclading 
the profits denved from the purchase and sale of goods on behalf of the 
complainant, held thst the Basti Court had no jurisdiction fo ty the 
_Pifence of crimmal breach of trust, which was triable by the Bombay 
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Court alone—Girdhar v. K. E., 21 ALJ. 621, 24 Cr.L.J 929, ALR. 
1924 All 77. Where the complainant charged the accused under Sec 
408 1. P. C. alleging that the complainant had engaged the accused to 
manage a branch firm at Rurki, that accounts were sent by the accused 
to Rawalpind: for some time but subsequently discontinued, and that on 
inspection of accounts it was found that the accused had made false 
entries in respect of certain items it was held that in as much as the 
allegation in the complaint referred to spectfic items in respect of which 
the accused was charged with having committed the offence of cr:minal 
breach of trust at Rurki, the Rawalpind: Court had no jurisdiction to try 
the case—Crown v Raghubir, 1915 PR 22 Where the accused 1s 
under a liability to render accounts at a particular place and fails to do 50 
by reason of his having committed an offence of criminal breach of trust 
which 15 alleged against him, the Court wuhin the local hmits of whose 
jurisdiction that place is situated may inquire into and try the offence 
under the provisions of this section—Gunananda y Sants Prakash, 29 
CW.N. 432, 41 C.LJ, 80, 26 CrLJ 725, Yacoob ν Abdul Gunny, 
6 Rang. 380, 29 Cr.L.J. 940; Ram Sahar v Amshna, 27 CrLJ 900, 
ALR. 1926 Lah 119, 7 Lah LJ 586 Where the accused was entrusted 
with a railway receipt for goods in one district with instructions to take 
delivery of the goods at their destination in another district and to sell 
them on complainant’s account, and the accused sold them and mis- 
appropriated the sale-proceeds, st was held that the offence was triable 
by the Court within the jurisdiction of which the goods were sold and 
the money was received and musappropriated. It was held further that 
the ‘‘property which was the subject of the offence’? in this case was 
not the railway receipt but the money received on sale of the goods— 
Kasi Chetty ν. Kasi Chetty, 10 Bur.L T 50, 18 Cr.L.J 645 


In view of the specific provisions contammed in sec 181 (2) with 
regard to the jurisdiction of the Courts to try the offence of criminat 
breach of trust, a Court within whose jurisdiction the property which 1s 
the subject matter of the offence was received or retained, has jurisdiction 
to try such offence even though the actual offence τς committed outside 
its limits. Even if the property 1s received quite properly and innocently 
at one place and Is subsequently dealt with at another place dishonestly 
by the accused, he can be tried at the place where he received or retained 
the property—Emp v Laxman, 51 Bom 101, 28 Bom.L.R 1292, 28 
CrLj. 44, 


Sub-section (3) .—The offences of theft and the possession of 
stolen property cannot be tried by a Magistrate if neither the offence of 
theft was committed nor the property possessed within his jurisdiction, 
even though a conspiracy to commit these offences was entered into im 
a place within his jurisdiction—Brsseswar v Emp, 28 CWN 975, 26 
CrLJ 207 

564. Subsection (4)—Scope —This sub-section refers only to 
cases of kidnapping and abduction, δαὶ it does not apply te offences under 
Chapter XX of the 1 P C, ecg. detaining 2 married woman for the 


a 
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purpose of illicit intercourse Such offence 15 to he mquired into only 
in the district where the detention of the woman occurs—Jaswant 9%. 
Crown, 1918 P.L.R 51, 18 Cr.L J. 438. 


Kidnapping —Sub-section (4) was for the first time added in the 
Code of 1898 Prior to 1898, it was held that the offence of kidnapping, 
not being a continuing offence, could be tried only by the Court within 
the local limits of which the minor was taken out, and not by the Court 
within whose jursdiction the minor was’ confined—Emp. v. Surja, 1883 
AW.N. 164; Emp vy Prasadi, 1887 A ὟΝ. 139; nor by the Court within 
whose jurisdiction such munor was conveyed—Emp. v. Budha, 1883 AW, 
N. 67 But these decisions are no longer good law. See also 0 Ε ¥- 
Ramder, 18 All 350, Q Ε v. Ram Sundar, 19 All. 109, Emp. v. Tika, 
26 All. 197, Nema v Ὁ E, 27 Cal 1041, Rakhal ν. Q. E, 2. C.W.N 
81, where it has been held that the offence of kidnapping 1s fot a cone 
tinuing offence but is complete as soon as the minor is taken out ot 
the ctstody of the lawful guardian. 

The words ‘kidnapping’ and ‘abduction’ do not include an offence of 
wrongfully confining or keeping in confinement a kidnapped person~~ 
Badiu v. Emperor, 25 Οὐ. 1, 552, ALR 1924 All 545, 21 ALJ 912 
A gitl was kidnapped in the Budaun district by D and B. These mer 
took the girl to a place in Etah district where they met two other men 
H and A, and the four men then took the girl to Karnal district in 
Panjab to the house of one Dallu Held that the offence committed by 
D and B (vz kidnapping, sec 366 1 P. C.) may be tried in Budaun, 
Etah, or Karnal, the offence commutted by H and A (viz keeping in 
confinement a kidnapped person, sec 3681. P C.) should be tried in 
Etah, and the offence commuted by Dallu (sec. 368 1 P. C.) should be 
tried in Karnal—Zbid, 7 

A person kidnapped outside British India and conveyed into British 
territory cannot be tried by British Courts See Bhuta Santal v Dama 
Santal, 20 C WN 62, [αἱ Mal Singh v. Crown, 1901 P.R 1 and Crown 
v. Koochn, 7 SLR 17 cited under Note 561 above. 

182. When it 1s uncertain in which of several local 

oie areas an offence was committed, 

Gant where rene of or Where an offence is committe 
offence is uncertain or partly in one local area and pattly 


not in one district only - h 
or where offence is 11 another, or . 


continuing or consists where an offence is a continuing 
oft: gereral: astts one, and continues to be committe 
in more local areas than one. or where it consists Ὁ 
several acts done in different local areas, ; 

it may be inquired into or tried by a Court having 
jurisdiction over any of such local areas. 


565. Object of section -~This section intends to provide He 
the difficulty which would arise where there is 8 eonflicr between 
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different areas, in order ta prevent an accused person from getting off 
entirely because there may be some doubt as to what particular Magis- 
trate has jurisdiction to try the case—Bichttranand v. Bhagbut, 16 Cal. 
667. Where there 1s an uncertainty in which of two districts the scene 
of an alleged offence hes, sec 182 is applicable and the offence may be 
tried by the Court of either district—Punardco v Ram Saran, 25 Cal. 858. 
Thus, where the accused who was a travelling agent of a firm, employed 
to sell goods, sold the goods, and misappropriated some of the money, 
and it was not possible to say exactly where the various acts of embezzle- 
ment took place, it was held that according to the frst para of this 
section the accused was triable either at the place where the firm was 
situated or at one of the various districts through which the accused 
travelled—Mahadeo v, K. E., 32 All 397, 7 A.L.J 319. 


If a defamatory letter is posted in Madras with a view to its being 
vead in Tinnevelly, the offence of defamation is tnable either in Madras 
or in Tinnevelly under sec 179 or 182—Krishnamurtht v. Parasurama, 
44 ML.J. 648, 24 Cr.L.}. 309. An offence under section 134 of the 
Companies Act, 1913 (default in filing balance sheet), even though the 
Company is situate outside Calcutta, can be tried by the Presidency Magis- 
trate of Calcutta, because the office of the Registrar of joint stock com- 
panies with whom the balance sheet is to be filed is τὰ Calcutta—Debendra 
v. Registrar of Joint Stock Companies, 45 Cal 486, 490 


Where in a case of uncertainty as to local area, the trying Magistrate 
was of opinion that the offence was triable in his Court, but the accused 
moved the District Magistrate, who relying upon the report of a S. ἢ. O. 
held that the offence should be tried in another Court, and quashed the 
proceedings held before the trying Magistrate, held that the District 
Magistrate ought to have issued notice to the complainant and come to a 
Proper finding of his own on the question of the local jurisdiction, instead 
of relying solely on the report of the S D. 0,; held further that the 
District Magistrate could not quash the proceedings but ought to have 
made a reference to the High Court—Kasim Ah v Md. Tafajjal, 49 
C.L J. 62, 30 Cr.L J. 401 (402). 


Continuing offence :—If a person has several adulterous sexual inter- 
courses with a woman at several places, the offence committed is not a 
continuing offence, nor does it consist of ‘several acts done in different 
local areas’-In re Shankar, 53 Bom 69, 30 CrLJ 54 (55) 


566. Local area —The words ‘local area’ mean a local area to 
which the Code applies, and not a local area in a foreign country or in 
a portion of the British Empire to which the Code has no application— 
Bichttranand ν Bhagbut, 16 Cal 667. Moreover, the expression includes 
Sessions Division, District or Sub-division, and cannot be restricted to 
mean the scene of an alleged occurrence only Therefore this section 
applies where the place of occurrence is known but it is doubtful to whicl 
sessions division the pluce belongs—Punardeo y Rami Saran, 25 Cal. 
858 

Cr, 81 


482 THE CODE OF CRIMINAL PROCEDURE  [CH. XV. 


183. An offence committed whilst the offender is 

be tea ἰδ the course of performing a 

ak Reape journey or voyage may be inquired 

into or tried by a Court through or 

into the local limits of whose jurisdiction the offender, or 

the person against whom, or the thing in respect of which, 

the offence was committed, passed in the course of that 
journey or voyage. 

567. Object and Scope —The object of this section Is to 
remove doubts and inconveniences as regards the exact locahty in which 
the offences alleged to have occurred in a journey or voyage had been 
actually committed or completed—Q v Malony, 1 M.H.C.R, 193. 

But ths section only apples where the offence is committed 12 
British India and not in a foreign territory. The word ‘journey’ does 
not include a journey in a foreign territory but is confined im its meanng 
to a journey within the territories of British India Where during the 
course of a journey through foreign territory and British India, the carner 
to whom certain goods were entrusted committed criminal breach of trust 
in respect of those goods, and there was nothing to show that the offence 
took place during the journey in British India, the offence could not be 
tried by any Court in British Ind:a—Nadar ν. Emp., 24 CrLJ} 579 
(Lah ). 

568. Offence committed in a journey :—Under this sec- 
tion, 11 a person ts accused before a Court of an offence committed during 
a journey or voyage, he may be tried by that Court :f any part of that 
journey or voyage during which the offence was committed 1s within the 
local limits of the Court's jurisdiction—Q ν, Malony, 1 M.H CR. 193. 
And the Courts competent to try the case of an offender in respect of an 
offence committed in a journey are the Courts through or ito the local 
limits of whose jurisdiction the offender sn the course of the journey 
passed at the time the offence was committed—Aminulla v. P. M. Guha, 
1 CLJ. 334. Thus, if a theft 1s committed from a running train, the 
offence may be said ta have been committed during a journey, and it 
can be inguired into and tried by any Court having jurisdiction oveT any 
part of the country through which the train passed during the course of its 
journey, no matter in whose jurisdiction the offence was committed 
Lazarus v. Emp., 24 CrLJ 253 (Leh) Where the offence is com 
mitted in the course of a railway journey, the accused can be tried at the 
place of destination, though the offence was actually commtted outside ἐδ 
jurisdiction of that Court—Emp. v. Moulabux, 25 CrL.J. 439, ALR. 
1925 Sind, 177 ss 

But this section is applicable only when the journey or voyage is con 
tinuous and uninterrupted. Therefore, where an offence was alleged to 
have been committed by the accused in the course of a journey ee 
Bombay to Howrah, but infact took place between Bombay and eae 
bad, at which place both the complainant and the accused broke 
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journey and then proceeded separately by different trains to Howrah, it 
was held that the journey from Bombay to Howrah not being continuous, 
the Magistrate at Howrah had no jurisdiction to try the offence—Q. v. 
Piran, 21 W.R. 66. Where a guard of a train going from Coimbatore to 
Madras was found drunk and detained at Arkonam on the way, but he 
broke away, got into train and arrived at Madras, it was held that the 
journey must be deemed to have been broken at Arkonam, and the 
offence (of being drunk, under sec. 27 of the Railways Act) could not be 
tried at Madras~—Q. v. Malony, 1 MH.C.R. 193. 


But any short stoppage in the course of 8 journey does not break 
the journey. Thus, where some articles were missed from a boat during 
a halt at S, in the course of a journey to C, it was held that the journey 
would not be deemed to have been broken by the halt at S, and that the 
offence of theft could be tried at C—Q v. Abdul Ah, 25 W.R. 45. 

569. Voyage on High Seas :—This section applies only to 
the trial of offences committed in British India The words ‘journey or 
voyage’ do not include a voyage on the High Seas, or in a foreign 
territory, but are confined only to a voyage or journey within the terri- 
tones of British India—Bapu Dald ν Q, 5 Mad 23. 

But in Q. E. v Jsmart, Ratanlal 181, where the accused and the 
complainant sailed from Bombay to Honawar, and during the voyage the 
accused threw a box of the complainant into the sea, it was held that the 
Magistrate at Honawar, through whose jurisdiction the accused passed 
during the voyage, had jurisdiction to try the offence of mischief (although 
at was committed on the High Seas, about 9 miles off from the coast). 


184. All offences against the provisions of any law 

for the time being in force relating 

wogtenget auainst Rail’ to Railways, Telegraph, the Post- 

Office and Arms Acts, Office or Arms and Ammunition 

may be inquired into or tried in a 

presidency town, whether the offence is stated to have 
been committed within such town or not: 


Provided that the offender and all the witnesses 
necessary for his prosecution are to be found within such 
town. 


185. Whenever any 185. (1) Whenever a 
High Court doubt arises as HighCourt question arises 
todecide, το the Court by _ te decide, as to which of 


i f Σ in case of 

doubt dies Which any doubidie {Wo or more 

trict where offence should _ trict where Courts subordi- 
quiry Οἱ inquiry 

trialshall under the pre- fialshall’ mate to the 

take place. ceding provi- take place. same High 
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sions of this chapter be in- 
quired into or tried, the 
High Court, within the 
local limits of whose appel- 
late criminal jurisdiction 
the offender actually js, 
may decide by which Court 
the offence shall be inguir- 
ed-into or tried. 
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Court ought to inquire into 
or try any offence, it shall 
be decided by that High 
Court. 


{2) Where two or more 
Courts not subordinale {fo 
the same High Court have 
taken cognizance of the 
same offence, the High 
Court within the local limits 
of whose appellate criminal 
jurisdiction thé proceedings 
were first commenced may 
direct the trial of such 
offender to be held in any 
Court subordinate to it, an 
if it so decides, ἈΠ Sther 
proceedings against suc 
person in respect of sucl 
offence shall be disconti- 
nued. If such High Court, 
upon the matter having 
been brought to its notice, 
does not so decide, any 
other High Court within the 
local limits of whose appel- 
late criminal jurisdiction 
such proceedings are pene- 
ing may give a like diree~ 
tion, and upon its so doing 
all other such proceedings 
shall be discontinued. 


Change .—This section has been redrafted by sec 43 of τὸ 
Criminal Procedure Code Amendment Act XVIII of 1928 For reaso’ 


see befow. 


570. Sub-tection (1) ~Nature of the doubt :—The dec! 
sion of the High Court can be sought not only where the doubt bia τς 
to whether one Court or another has jurisdiction, but also where ot 
oubt is on the point whether the choice between two Courts, both 


Sec 185.) THE CODE OF CRIMINAL PROCEDURE 485 


which have jurisdiction to try the offence, should be decided on the ground 
‘of general convenience—Charu Chandra ν. Emp., 44 Cal. 595 F.B. (over- 
ruling Rajani Benode v. All India Banking Co., 41 Cal. 305); Emp. v. 
Chachal, 5 L.B.R. 17, 9 Cr.L.J. 581. 


Again, the doubt must be as to the jurisdiction of the Court by 
which an offence is to be inquired into or tried, and not as to whether 
a particular Magistrate is competent to try or commit the accused for 
trla—Emp. v. Clegg, 1887 PR 13; Emp v, Tilak, 3 All 251, Where 
no doubt exists as to the jurtsdiction of the Court, this section does not 
apply—Gurdit Singh v. Crown, 1911 P.R 24, 18 Cr.L.J. 514, Girdhar 
v. K. E,, 21 A.L.J. 621, 24 CrL.J. 929 


571. Sub-section (2)—Power of High Court to transfer 
case from Court outside jurisdiction :~-Where the nominee of 
a policy-holder, resident within the District Chittagong (Bengal) brought 
a charge of cheating in the Chittagong Magistrate’s Court against the 
Insurance Company having its head offence at Guyranwalla (Punjab) and 
a branch office at Chittagong, and the Insurance Company also brought 
a charge of cheating against the nominee in the Gujranwala Magistrate's 
Court, both charges relating to the payment of the amount secured on 
the policy, it was held that the Calcutta High Court could properly make 
an order under sec, 185 to the effect that the offence should be inquired 
into and tried at Chittagong, and transfer the case from the Court of 
Gujranwalla to that of Chittagong—Hiran Kumar vy. Mangal Sein, 17 
C.W.N. 761, 14 Cr.L.J. 398 In another Calcutta case also it was 
held that this section was comprehensive enough to be applicable to a 
case instituted in a Court beyond the local limits of the Appellate Criminal 
Jurisdiction of the High Court where the offender actually was—Charu 
Chandra v. Emp, 44 Ca) 595 (F.B.), 21 C.W.N 320 Confra~—The 
Madras High Court, however, was of opinion that the High Court had 
no power to direct the transfer of a case pending before a Magistrate not 
subject to its appellate jurisdiction—Mahomed Ghouse v. Nathu, 40 
Mad 835, 18 Cr.L.J. 148. 


This subsection has been enacted to remove this conflict of opinion. 
By adopting the Madras view it practically disallows the High Court to 
transfer a case from a Court outside its jurisdiction, amd lays down a 
new procedure in case of such contingency, ‘‘In view of the conflicting 
decisions in the Indian Law Reports, 44 Cal. 595, and Indian Law 
Reports, 40 Mad. 835, it is proposed to make it clear that one High Court 
has no power, whether by implication or otherwise, to transfer ἃ case 
to itself from another High Court or vce versa, or to decide which of 
two other High Courts should try a particular case’*—Statement of Objects 
and Reasons (1921). 


By adopting the simple procedure laid down in this subsection, the 
High Court will be relieved of the eumbrous procedure of 8 reference to 
the Governor-General for an order under sec. 527. 
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186. (1) When a Presidency Magistrate, a District 
Power to issue sum. Magistrate, a Subdivisional Magis- 
magwer δ ise sum trate or, if he is specially 
offence committed be- empowered in this behalf by the 
yond local jurisdic- | Ocal Government, a Magistrate of 
the first class, sees reason to believe 
that any person within the local limits of his jurisdiction 
has committed without such limits fvhciies within or 
without British India) an offence which cannot under 
the provisions of Sections 177 to 184 (both inclusive) or 
any other law for the time being in force, be inquire 
into or tried within such local limits, but is under some 
law for the time being in force triable in British India, 
such Magistrate may inquire into the offence as if it had 
been committed within such local limits, and compel 
such person in manner hereinbefore provided to appear 
Soaener before him, and send such Pee 
dure πος Proces to the Magistrate having jurisdic 
tion to inguire into or try suc 
offence, or if such offence is bailable, take a bond with 
or without sureties, for his appearance before suc 
Magistrate. 


(2) When there are more Magistrates than one 
having such jurisdiction and the Magistrate acting under 
this section cannot satisfy himself as to the Magistrate 
to or before whom such person should be sent or bown 
to appear, the case shall be reported for the orders of the 
High Court. 


“Empowered” —It a Magistrate who is not empowered under 
this section finds that he has no jurisdiction under this Chapter, he 089 
decline jurisdiction—Q E. v. Ramp, Ratantal 849 But if 8 Magisttat 
not empowered under this section acts in good faith, his proceedings Ν 
not be set aside for want of jurisdiction, the defect being cured by 
sec 529, 29 

572. Power of High Court :—The High Court, under sec 
of the Letters Patent, can direct a Magistrate to make 8 prelinie. 
inquiry and to commit for trial to the Sessions, a case falling within the 
section But where the circumstances of a case fall exactly within al 
terms of this section, the procedure must be governed by such panes 
Provision and not by the general provisions of the Letters Patent, ee 
im extremely exceptional cases—Oriental Govt. Security Life Assur 
Co Ld, v. Masilamani, 2 Weir 146 (147). 


Sec. 188.}] THE CODE OF CRIMINAL PROCEDURE 487 


573. Issue of warrant from outside jurisdiction :—It is 
not necessary that the Magistrate issuing the warrant should be present 
within the local limits of his jurisdiction at the time of issuing it, Where 
a Magistrate of Ahmedabad District issued from a place in Kathiawar ἃ 
warrant for the apprehension of a person who was in Ahmedabad for 
an offence committed in Kathiawar, it was held that the issuing of the 
warrant from Kathiawar by the Magistrate without being present in the 
Ahmedabad District in which he had jurisdiction, was not beyond his 
competency—Reg v. Locka Kala, 1 Bom. 340. 

187, (1) If the person has been arrested under a 
warrant issued under Section 186 
Procedure where by a Magistrate other than a Presi- 
warrant issued by sub- τ Sate τ 
ordimate Magistrate. dency Magistrate or District Magis- 
trate, such Magistrate shall send 
the person arrested to the District or Sub-divisional 
Magistrate to whom he is subordinate, unless the 
Magistrate having jurisdiction to inquire into or try such 
offence issues his warrant for the arrest of such person, 
in which case the person arrested shall be delivered to 
the police-officer executing such warrant or shall be sent 
to the Magistrate by whom such warrant was issued, 


(2) If the offence which the person arrested is alleged 
or suspected to have committed is one which may be 
inquired into or tried by any Criminal Court in the same 
district other than that of the Magistrate acting under 
Section 186, such Magistrate shall send such person to 
such Court. 

“Send the person to the District Magistrate” :— 
Where a British Indian subject was arrested in a British district by a 
first class Magistrate for an offence committed in ἃ Nattve State, and 
the Political Agent’s certificate (required by sec, 188) was obtained, it 
was unnecessary to send the accused to the District Magistrate under 
this section, and the First Class Magistrate was competent to hold the 
Preliminary inquiry himself—Reg v Kahandas, Ratanlal 97. 


188, When a Native Indian subject of Her Majesty 
Liability of British commits an offence at any place 
subjects for offences without and beyond the limits of 
committed out of Bri- ned ὴ 
tush India. British India, or 
when any British subject commits an offence in the 
territories of any Native Prince or Chief in India, or = * 
when a servant of the Queen {whether a British 
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subject or not) commits an offence in the territories of 
any Native Prince or Chief in India, 


_ jhe may be dealt with in respect of such offence as 
if it had been committed at any place within British India 
at which he may be found: 


Provided that notwithstanding anything in any of the 
Political Agent te preceding sections of this chapter, 
certify fitness of in- no charge as to any such offence 
auiry into charge. shall be inquired into in British 
India unless the Political Agent, if there is one, for the 
territory in which the offence is alleged to have been 
committed, certifies that, in his opinion, the charge 
ought to be inguired into in British India, and, where 
there is no Political Agent, the sanction of the Local 
Government shall be required: 


Provided, also, that any proceedings taken against 
any person under this section, which would be a bar to 
subsequent proceedings against such person for the same 
offence if such offence had been committed in Brititsh 
India, shall be a bar to further proceedings against him 
under the Indian Extradition Act, 1903, in respect of the 
on offence in any territory beyond the limits of British 
India. 


Change :—The italicised words in the first proviso have been 
added by sec 44 of the Cr P C Amendment Act, XVII of 1923. 

In the second proviso, the words “Indian Extradition Act, 1903" have 
been substituted for the words “Foreign Jurisdiction and Extradition Act, 
1879." This is consequential to the repeal of the old Act by the Act 
of 1903, 


575. This section controls the preceding sections :— 
Sections 177 to 184 are controlled by the provisions of sec. 188, 50 that 
if the offence specified in those sections (177—184) happen to be com” 
mitted outside British India, those sections would cease to apply, and 
the special pravision of See 188 would come in. Thus, to give concrete 
illustrations, where the offence of criminal breach of trust was committed 
in a Native State by 2 British subject, then according to sec. 181, π΄ 
dependently of sec 188, sttch offence could not have been tried by 4 
Brinsh Court But as secs. 177—184 are controlled by sec. 189, the 
latter section would apply, and would give jurisdiction to a British Court 
to try the offence, but the certificate of a Political Agent would be abso- 
lutely necessary—~Emp v. Tribhun, 5 SL.R. 268, 13 CrLJ 530. So 
also, where a person was kidnapped im a Native State and conveyed 1? 

B56 
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5, 82. δ 181 would not apply but the case would fall under 
Hicate of the Political Agent would be 4 preliminary 
of the offence by a British Court—Crown v. Koochr:, 

DRAFT FOR |v. Emperor, 41 All. 452, 17 A.L J. 450, 20 Cr.L.J. 

APPROVAL sh Indian subject is found in a Native State in posses- 

3, he can be tried in British India for an offence under 
'but the certificate of the Pohtical Agent would be 
Judge vy Sundara, 8 ML.T 54, 11 ΟΥ μι} 306. 
Is case, where the complainant in a place in British 
on lin jewels to the accused, a Native Indian subject of 
2 . Ἐ on commission, and the latter pledged the jewels in 
se ‘converted them to his use, it was held that the loss 
{ was the cOnsequence, occurred to the complaimant in 
’ his was sufficient under sec. 179 to give jurisdiction 
τὰ \ Court to try the offence, that secs 179—184 should 

Ὁ sec. 188, and that no certificate of the Political Agent 

fstant Sessions Judge v Ramaswam:, 38 Mad 779, 

CrLJ. 207 This view of the law 1s totally un- 
}s “notwithstanding anything . Chapter’ have now 
foviso to make it clear that sec 188 controls the pre- 

this chapter The Select Committee observe "--- 
pf the Madras High Court seem to make it doubtful 
15 subject to the provisions of sections 179—184, and 
‘able to clear this up. We are not satisfied that this 

Was “Wy muecuuvn vf section 188, and in our opinion it is safer, when 

ἃ man is tred im British India in respect of an offence committed in a 

Native State, to require the Political Agent’s certificate in every case 

The amendment which we propose will make this clear "—Report of the 

Select Committee of 1916 


576, Mlegal arrest .—See notes under sec. 177. A trial under 
this section will not be vinated by reason of the fact that the accused has 
been brought into British India from a foreign territory under an illegal 
arrest—Emp 1 v. Vinayak Damodar Savarkar, 35 Bom 225, 13 Bom. L R. 
296. 


577. “Native Indian Subject” —This expression means only 
a Native Indian subject de sure and not de facto; a person who is not a 
Native Indian subject de jure but who owns some land in British terntorv 
and occasionally resides in British India does not thereby become an Indian 
subject, amenable to the jurisdiction of a British Indian Court for an 
offence committed by him in a foreign territory—Faker v. Emp., 1885 
PR. 1: on appeal from 1883 PR 22. 

Foretgners :—-This section does not apply to an offence committed by 
a foreigner outside British territory, though he may subsequently be 
found in British India—Q. E v Abdul Latib, 10 Bom 186 British Indian 
Courts have no jurisdiction to try a foreigner for offences committed and 
competed outside the British territory—Ibrakim v. Empress, 1894 P,R. 
7, No foresgn subject can be tried in British India for an offence com- 
mitted outside British India—Emp, v Baldewa, 28 All. 372; Ὁ, E. v. 
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Ranchhod, 2 Bom.L.R. 337; Fakir v. Emp., 1883 P.R. 22; Roda v. 
Empress, 1889 P.R. 30. Therefore, where the subject of a Native State 
committed theft im that State, and was subsequently found in British India 
m possession of the stolen property, the British Indian Court had no 
jurisdiction to try him for the offence of theft (but had jurisdiction to 
try him for retaining stolen property, under sec. 4111 P. C)}—Emp 
v. Baldewa, 28 All 372, Q. E v. Abdul Latib, 10 Bom 186 


578. Offence —The word “offence” in this section means an 
offence punishable under the Indian Penal Code. Thus, the act of giving 
false evidence before a foreign Court where the oath is administered not 
under the provistons of the law in force in British India but under the law 
of that State i relation to proceedings before the Court, is not punshable 
under section 193 of the Indian Penal Code, and cannot be taken cogniz- 
ance of by Magistrates of British Indian Courts 80 also, the offence of 
lodging a false complamt in a foreign Court is not punishable under the 
Indian Penal Code, because it cannot be said that a false information 
was given to a ‘public servant’ as defined by the Indian Penal Code 
Similarly, the act of instituting criminal proceedings and making false 
charges before a foreign Court does not constitute an offence under 
sec, 211 of the Indian Penal Code, because the criminal proceedings and 
false charges contemplated by that section mean proceedings and charges 
im British India where the Indian Penal Code is in force. Therefore, 
offences committed in relation to Courts and authorities outside British 
India do not constitute offences under the Indian Penal Code and cannot 
be tried by any Court in British India; and a certificate of the Politics! 
Agent 1s out of the question—In re Rambharathi, 47 Bom. 907, 25 Bom. 
LR. 772, 25 Cr.LJ 333 

“May be found” ~The word ‘found’ must be taken to meat 
not where a person is discovered, but where he is actually present, whether 
he comes of his own accord or is brought under arrest—-Emp. v- Maganilal, 
6 Bom. 622 

579. Scope of proviso :~This proviso 1s of universal applica- 
tion and is not restricted to Native States only, If the offence 15 coMm- 
mutted in a Native State, the certificate of the Polincal Agent τῷ necessary 
if the Native State has no Politscal Agent, the sanction of the Local Gavem- 
ment is required And if the offence is committed in a place other than 
@ Native State, e.g. Spam, the sanction of the Local Government 15 like- 
wise necessary—-Imp. v Chellaram, 6 S.L.R. 260. 

The words ‘‘or where there 1s no Political Agent, the sanction of the 
Local Government shall be required” have been added to the Code i 
1808 Under the previous Codes, when the offence was committed ia 
a territory in which there was no Political Agent, no certificate (or 53Π0- 
tion) was necessary, as for imstance in Goa (0. E. vy. Daya Buma, 13 
Bom. 147) or Siam (Q. E. v, Abdul Husen, Ratantal 713) or Cyprus (Emp- 
Vv Sarmukh, 2 Alt 218) = 

580. Offenceson High Seas -—Section 188 does not apply 15 
offences committed on the High Seas The provsso τὸ this section refers 


— 
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to offences committed in a ‘territory’? and not to offences committed on 
the High Seas Therefore an offence committed by a Native Indian 
subject on the sea at a distance of five or six miles from the coast can 
be tried by a Magistrate of British India without the sanction of the Local 
Government—Emp v Manuel Philip, 41 Bom. 667; Po Thaung v. K. E., 
5 LBR. 221, 12 Cr.LJ 198 The power to try offences committed on 
the High seas is conferred on Indian Courts by Stat. 23 and 24 Vie, C. 
88 (within three miles from the Coast of British India) and Stat. 30 and 
31 Vic., C. 124, section 11 (beyond the three miles limit) See Reg. v. 
Kastya Rama, 8 BH.C.R. 63; Q E v. Sk Abdul Rahaman, 14 Bom 
227, 


581. Certificate of a Political Agent .—The certificate 
of the Political Agent 1s the preliminary requisite for the institution of 
criminal proceedings in a Court .of British India for an offence com- 
mitted outside British India. Want of certificate will invalidate all subse- 
quent proceedings—Emp. v. Kalicharan, 24 All. 256; Q E. v. Ram 
Sundar, 19 All, 109, Narain v Emp, 41 All 452, Q E. v. Baku, 24 
Bom 287; Sirdar v. Jethabhat, 8 Bom LR 513,Q E v Kathaperumal, 
13 Mad 423, Bapu v. Q.,5 Mad 23, Ram Charan v Crown, 5 Lah, 416 
The want of a certificate 1s not a mere irregularity which can be cured 
by section 532 by ἃ subsequent production of the certificate—Q E v. 
Kathaperumal, 13 Mad. 423 Even where the Magistrate was himself the 
Political Agent, the defect would not be cured by any subsequent produc- 
tion of the certificate signed by him—Q. E v Kathaperumal, 13 Mad 
423; Bapu Dald vy. Ο,, 5 Mad. 23, Q. E. v. Ram Sundar, 19 All 109, 


An agreement between a Native State~and the authorities of a British 
Indian district, conceding to the British Indian Courts the right to arrest 
and try British Indian subjects found gambling in the Native State, and vice 
versa, cannot take the place of the certificate or sanction required by 
this sectron—Nandu v. Emp., 42 All. 89 


In a sessions case, the certificate of the Political Agent must be 
‘obtained before the commencement of the committal proceedings in the 
Magistrate’s Court—Ruhya Singh v. Crown, 7 Lah 468, 27 Cr.L.J. 942 
(944), and the proceedings of a Magistrate committing an accused to 
the Sessions Court before a certificate under sec. 188 is obtained are 
void and illegal—Buta Singh v Emp, 7 Lah. 396, 27 PL.R. 447, 27 
CrL.J. 1168 Where a commitment was made without the certificate, 
the fact that the certificate existed at the date of the commitment, (1 δ 
it had been signed by the Political Agent before the date of commitment, 
but had not come into the hands of the Magistrate ull after commitment) 
could nat cure the defect—Emp v Kalcharan, 24 All 256 In certamn 
Punjab cases however, it has been held that the want of a certificate is not 
a fatal defect, but a mere irregularity cured by section 537, if no objection 
is taken at the trial and no prejudice to the accused has been caused in the- 
defence—Shanmur Khan v Emp, 1888 PR. 35, Roda v Emp, 1889 ΡΒ. 
30; Fateh Din v. Empcror, 1902 P.R. 4-(F-B)} Where, however, the 
defect was observed and objected to by the Sessions Judge, the commt- 


Ἃς. i 
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ment should be quashed—Q. E. v. Mastana, 1899 P.R. 11; Ram Charan 
vy. Crown, 5 Lah, 416 (420), A.LR. 1925 Lah, 185, 27 Cr.L J. 218. 


The proviso lays down that ‘‘no charge shall be inquited into in 
British India unless the Political Agent” etc., and therefore there is nothing 
illegal in obtaining the certificate or sanction after the complaint has been 
filed and the inquiry has begun or been completed as far as the framing of 
the charge—Emp. v Sakharam, 12 Bom, L.R, 667, 11 Cr.L.J 543, In re 
Ram Bharathi, 47 Bom 907 (at p 911). If the certificate is not produced 
at the time the proceedings have reached the stage of framing a charge, 
the Magistrate cannot proceed any further, but it is open to him to give 
the complainant a reasonable time within which to obtain the certificate, 
and then to continue the proceedings in the event of such certificate bemg 
obtained—Allubhoy v Emp. 19 SLR 122, 25 Cr.L.J. 620, ALR. 1925 
Sind 88 In a Bombay case, it has even been held that where the certi- 
βοαῖς was received alter the examination of some prosecution witnesses 
but before the commitment of the case to the Sessions, the commitment 
was good, and the irregularity, sf any, was cured by sec 537—Emp. Υ. 
Mahamad Buksh, 8 Bom L.R 507, 4 Cr LJ. 49. 


A document certifying that a case should be tried in British India, 
and purporting to be signed by the Under-Secretary for the Political Agent, 
is not sufficient, it 1s necessary that the Agent should himself certify. 
But a certified copy of an order signed by the Agent himself and directing 
that a certificate should issue under sec. 188 in the particular case suff- 
tiently meets the requirements of this section, If the order is of a dsle 
prior to the commencement of committal proceedings in the Magistrate’s 
Court, though the certified copy 1s produced in the Sessions Court, the 
commitment 15 not invalid—Ruhya Singh v Emp., 7 Lah, 468, 27 P.L.R. 
708, 27 CrLJ 942 

Magistrate not confined to the charges in the certificate :—The Magis” 
trate 1s not restricted to the charge mentioned in the certificate. The 
certificate granted by the Political Agent in respect of an offence will cover 
every charge which the facts declared in the certificate will suffice 0 
sustain—Krishna Nath v. Emp., 33 All 514. An order or committal on 
a charge which is different from that mentioned in the certificate but based 
upon the same set of facts, will be perfectly valid—in re Sessions Judge 
8 MLL.T. 203, 11 Cr.L J. 531. 

Certificate cannot be revoked —Where the District Magistrate 85 the 
Political-Agent granted a certificate for the trial of the accused by 3 
Magistrate in British India, it was held that the latter was legally seized 
of the case, and it was not competent to the Political Agent to recall the 
certificate and to hand over the accused to the Native State for his trial 
in that State—In re Vazir Saheb, 14 Bom. LR. 377, 13 Cr.L.J- 5373 
In re Hormusjee, Ratantal 253. 

189. Whenever any such offence as is referred 10 
Power to direct in Section 188 is being inquire 
conies of Gepositions into or tried, the Local Govern- 
ceived in evidence. ment may, if it thinks fit, direct 
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that copies of depositions made or exhibits produced 
cbefore the Political Agent or a judicial officer in or for the 
territory in which such offence is alleged to have been 
committed shall be received as evidence by the Court 
holding such inquiry or trial in any case in which such 
Court might issue a commission for taking evidence as 
to the matters to which such depositions or exhibits relate. 


B.—-Conditions requisite for Initiation of Proceedings. 


190. ([) Except as hereinafter provided, any 
Gat Presidency Magistrate, District 
by Magistrates, f offence Magistrate or Subdivisional Magis- 
trate, and any other Magistrate 
specially empowered in this behalf, may take cognizance 
of any offence— 
- (a) upon receiving a complaint of facts which consti- 
tute such offence; 
(b) upon a report in writing of such facts made by 
any police officer; 
(c) upon information received from any person other 
than a police-officer, or upon his own knowledge or 
suspicion that such offence has been committed, 


(2) The Local Government, or the District Magistrate 
subject to the general or special orders of the Local Gov- 
ernment, may empower any Magistrate to take cognizance 
under subsection (1), clause (a) or clause (δ), of offences 
for which he may try or commit for trial. 


(3) The Local Government may empower any Magis- 
trate of the first or second class to take cognizance under 
sub-section (1), clause (c), of offences for which he may 
try or commit for trial. 


582. Change :—The words in clause (b) have been substituted 
for the words “upon a police report of such facts,” by section 45 of the 
Criminal Procedure Code Amendment Act, XVIII of 1923 In K E. v. 
Sada, 26 Bom. 150, Bhairab v Emp, 46 Cal. 807 (817, 818), In ro l= 
Chidambaram, 32 Mad 3, Ram Lat v Emp, 1 P.L.T. 73, Harihar v, 
K. E, 23 CW.N 481, Emp, v. Ghulam Husain, 6 Lah.L J, 606, 25 
Cr.L.J. 1361, and Q E. v Nga Shwe, 1 L BR 18 it was held that the 
term police report in this clause was used in 8 technical sense as meaning 
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ment should be quashed—Q E. v. Mastana, 1809 P.R. 11; Ram Charan 
v. Crown, 5 Lah 416 (420), A.J ΒΕ. 1925 Lah. 185, 27 Cr.L.J. 218 


The proviso lays down that ‘no charge shall be inguited into in 
British India unless the Political Agent” etc., and therefore there 1s nothing 
illegal in obtaining the certificate or sanction after the complaint has been. 
filed and the inquiry has begun or been completed as far as the framing of 
the charge—Emp v Sakharam, 12 Bom. L.R. 667, 11 Cr.L J. 543, Inte 
Ram Bharatht, 47 Bom 907 (at p 911) If the certificate is not produced 
at the time the proceedings have reached the stage of framing a charge, 
the Magistrate cannot proceed any further, but st is open to him to give 
the complainant a reasonable time within which to obtain the certificate, 
and then to continue the proceedings im the event of such certificate being 
obtamed—Allibhoy v Emp, 19 SLR 122, 25 Cr.L.J. 620, AIR 1925 
Sind 88 In a Bombay case, it has even been held that where the cerl- 
flcate was received after the examination of some prosecution witnesses 
but before the commitment of the case to the Sessions, the commitment 
was good, and the irregularity, if any, was cured by sec. 537—Emp Vv. 
Mahamad Buksh, 8 Bom L.R 507, 4 Cr L.J. 49. 


A document certifying that a case should be tried in Bsitish India, 
and purporting to be signed by the Under-Secretary for the Political Agent, 
is not sufficient, it 1s necessary that the Agent should humself certify. 
But a certifled copy of an order signed by the Agent himself and directing 
that a certificate should issue under sec, 188 in the particular cas¢ suffi- 
ciently meets the requirements of this section. If the order is οἱ ἃ date 
prior to the commencement of commuttal proceedings in the Magistrate 8 
Court, though the certified copy is produced in the Sessions Coutt, the 
commitment 1s not invalid~Rulya Singh ν, Emp,, Ἴ Lah 468, 27 P.L R. 
‘708, 27 Cr.L J 942. 

Magistrate not confined to the charges in the certificate :—The Magis- 
trate 1s not restricted to the charge mentioned in the certificate. The 
certificate granted by the Political Agent in respect of an offence will cover 
every charge which the facts declared in the certificate will suffice to 
sustain—Krishna Nath v. Emp, 33 All. 514 An order or committal of 
a charge which 1s different from that mentioned in the certificate but based 
upon the same set of facts, will be perfectly valid—In re Sessions Judge, 
8 MLT. 203, 11 Cr.LJ 531. 

Certificate cannot be revoked :—Where the District Magistrate as 188 
Political Agent granted a certificate for the trial of the accused by ἃ 
Magistrate 1n British India, it was held that the latter was legally seized 
of the case, and it was not competent to the Political Agent to recall the 
cettificate and to hand over the accused to the Native State for his tris! 
in that State—In re Vazir Saheb, 14 Bom. LR. 377, 13 Cr.L.J. 5871 
In re Hormusjec, Ratanlal 253. 

189. Whenever any such offence as is referred to 
Power to direct in Section 188 is being inquire 
copies of depositions ints or tried, the Local Govern 


and exhibits to be re- Η - ἢ 
ceived in evidence. ment may, if it thinks fit, direct 
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that copies of depositions made or exhibits produced 
before the Political Agent or a judicial officer in or for the 
territory in which such offence is alleged to have been | 
committed shall be received as evidence by the Court 
holding such inquiry or trial in any case in which such 
Court might issue a commission for taking evidence as 
- to the matters to which such depositions or exhibits relate. 


B,.—Conditions requisite for Initiation of Proceedings. 


190. (1) Except as hereinafter provided, any 

residency Magistrate, District 

ΠΕ τ μναῖς f offence Magistrate or Subdivisional Magis- 

trate, and any other Magistrate 

specially empowered in this behalf, may take cognizance 
of any offence— 


~ (a) upon receiving a complaint of facts which consti- 
tute such offence; 


(6) upon a report in writing of such facts made by 
any police officer; 

(c) upon information received from any person other 
than a police-officer, or upon his own knowledge or 
suspicion that such offence has been committed. 


(2) The Local Government, or the District Magistrate 
subject to the general or special orders of the Local Gov- 
ernment, may empower any Magistrate to take cognizance 
under subsection (I), clause (a) or clause (δ), of offences 
for which he may try or commit for trial. 


(3) The Local Government may empower any Magis- 
trate of the first or second class to take cognizance under 
sub-section (1), clause (c), of offences for which he may 
try or commit for trial. 


582. Change :—The words im clause (b) have been substituted 
for the words “upon a police report of such facts,’ by section 45 of the 
Criminal Procedure Code Amendment Act, XVIII of 1923 In K. E. v, 
Sada, 26 Bom. 150, Bhairab v. Emp., 46 Cal. 807 (817, 818), In re 
Chidambaram, 32 Mad. 3, Ram Καὶ v. Emp, 1 P.L.T. 73, Harihar v, 
K, E., 23 C.W.N. 481, Emp. v. Ghulam Husein, 6 Lah L.J. 696, 22 
Cry. 1361, and Q. E. v. Nga Shwe, 1 L.BR. 18 it was held that the 
term police report in this clause was used in a technical sense as meanine 
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the report of the police in a cognizable case only, and that since 8 police 
officer had no power to make a report in a non-cognizable case, ἃ police 
report in such a case was to be treated as a complaint under clause (a) 
and the procedure of sec. 200 was to be followed by the Magistrate. Under 
the present amendment, the wording of clause (b) is quite general, and 
would empower a Magistrate to take cognizance of a non-cognizable offence 
upon a report in writing by a police-oficer—Emp, v- Shivaswami, δῖ Bom. 
498, 29 Bom L.R. 742, 28 Cr.L J. 939; Public Prosecutor v. Ratnavelu, 
49 Mad 525, 27 Cr.L J. 1031 (F-B.) (overrtiling In re Perumal, 22 LW. 
209, 26 Cr L.J. 1550). The present amendment lays down that the report 
of a police officer im a non-cognizable case is a report under clause (b) 
all the same, and not a complaint under clause (a), and the Magistrate will 
not have to follow the procedure of Chapter XVI, ¢ 4. to examine the 
complainant (1.6 the police-officer) on oath. See Bholanath v. Emp, 
28 CW.N 490, 26 CrL] 68, Public Prosecutor v. Ratnavelu, (supta); 
Shankar Lal ν. Emp., 9 Lah. 280, 28 CrL.J. 821 (822); Prag Datt v. 
Emp, 51 All 382, 27 ALJ 68 


Moreover, before the present amendment, the words ‘police report’ 
were used in a technical sense to mean a police report under section 170 
or 173 4e., a report made after investigation, and not an information sent 
by the Police to the Magistrate hefore making any investigation—Ahmed 
Khan v. Emp. 5 SLR 1, 12 Cr.L.J. 92; Emp. v. Khusaidas, 6 SLR. 
82, 13 Cr.L J 752, In re Nagendra Nath, 51 Cal 402 (413); King Emp. 
v Sada, 26 Bom. 150 (157) Under the present amendment the words 
have been changed altogether and replaced by the non-technical words 
“report made by any police officer” which would certainly include ἃ 
feport or information given before investigation Even before the present 
amendment, it was held in a Sind case that the Police report referred to 
in this section was not confined to a report under sec. 173 but was wide 
€nough to cover reports under other sections of the Chapter (e.g, reports 
under secs. 157 and 168), nor was it confined to reports under Ch. XIV 
alone—-Mehrab v. Crown, 17 S L.R. 150 (dissenting from § S.L.R 1). 

583. Magistrates empowered :—Under this section a third 
class Magistrate can take cognizance of an offence under clauses (3) and 
(8) only ie. upon a complaint or a police report—K. E. v. Sada, 26 Bom. 
150 

The District Magistrate of the Civil and Multary Station of Bangalore 
has jurisdiction to take cognizance of and try offences commutted by Euro- 
pean British subjects in accordance with the provisions of this Code~]2 
re Lawrance, 34 Mad 346 (FB). 

If a Magistrate nat empowered to take cognizance under cl. (a) oF Ὁ 
does so under a bona fide mistake, his proceedings will not be set aside 
merely on the ground of his not being empowered—Sec. 529 (e). But the 
proceedings under clause (c) of a Magistrate not empowered to take cogmz- 
ance under that clause are void—sec. 530 (Kk). 

If a Magistrate not empowered to take cognizance of offences upon 
complaint (eg a second class Magistrate who is not competent to take 
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cognizance of a murder case} nevertheless takes cognizance of the case, 
sends the complaint to the police for inquiry, and on receiving the police 
report, dismisses the complaint as false and prosecutes the complainant 
under sec. 211 I. P. Code for making a false complaint, held that the 
action of the Magistrate in taking cognizance of the offence may be cured 
by sec. 529 {e), but the further action of the Magistrate in prosecuting 
the complainant for making a false complaint cannot be validated by sec. 
529 (e)—Bengali Gope v. K. E., 5 Pat. 447, 7 P.L.T. 335, 27 Cr.L.J. 704. 


The District Magisteate cannot authorize a second class Magistrate to 
take cognizance of complaints of offences which the second class Magis- 
trate is not competent to try (e.g. a case of murder). Section 37 and 
Schedule IV of this Code must be read with sec. 190, and there is nothing 
in these provisions to extend the power which the District Magistrate can 
confer—Bengali Gope v. K. E., (supra) 


A Magistrate duly empowered under this section to take cognizance 
of an offence cannot refuse to take cognizance on the ground that the 
gravity of the offence requires severer punishment than he can inflict 
“Ὁ. E. v. Gema, Ratanlal 375 


584, Offence :—A Magistrate authorised under this section to 
take cognizance of an offence upon complaint, can take cognizance of an 
offence under sec. 20 of the Cattle Trespass Act, even in the absence 
of a special authorisation in that behalf, because the very definition of the 
word ‘offence’ in section 4 clause (0) includes any act in respect of which 
a complaint may be made under section 20 of the Cattle Trespass Act— 
Emp. v. Visvanatha, 44 Bom. 42, 21 Bom. L.R 1084, 21 Cr.L.J. 95; 
Deenadayalu v. Ratna, 50 Mad. 841, 52 M.L.J. 251, 28 Cr.L J. 301. See 
also Budhan y. Issur, 34 Cal. 926 (927). 


585. “Taking cognizance’ :—The expression “to take 
cognizance” has not been defined in the Code, and it is difficult to ascer- 
tain at what precise stage of the case cognizance is said to be taken 
When a Magistrate in charge, on receipt of a police report, makes over 
the case to another Magistrate for smquiry, and the latter after taking 
evidence summons the accused, it is the latter Magistrate and not the 
former who is said to have taken cognizance of the offence—Ananta Ram 
v. Sk. Altab, 17 C.WN, 795, 14 CrLJ 425 A Magistrate cannot be 
said to have taken cognizance of a case under section 107 until he issues 
notice to the person charged to show cause why he should not be 
proceeded against under that section. Therefore, where the Police reported 
the matter to the District Magistrate who ordered the case to be trans- 
ferred to the file of the Headquarters Deputy Magistrate, who then issued 
Notice to the accused, held that it was the latter Magistrate and not the 
District Magistrate who took cognizance of the case—Konda Reddy v. 
K. E, 41 Mad 246 (249) A 

Taking cognizance does not involve any formal action or indeed actic 
of any kind but occurs as soon as a Magistrate applies his mind tor _ 
suspected commission of en offence. Where a police report of a dacc 


was submitted to the Subdivisional Officer on ae 1909, a 
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the case was afterwards withdrawn by the District Magistrate to his own 
Ble on the 20th January 1910, held that the District Magistrate took 
cognizance of the case on the 20th Januaty 1910—~Sourindra v. Emp., 37 
Cal. 412. 

Where an officer who is also a Magistrate holds a departmental 
inquiry and charges are made before him, he cannot be sald to have 
taken cognizance—Q E. v. Karigowda, 19 Bom. 51. 


In cases where sanction or certificate is necessary (7 ¢., cases under 
secs 132, 188, 197) the Magistrate is not competent to take cognizance 
upon a mere complaint unaccompanied by the requisite sanction or cet 
tificate~Durga Das v Ὁ E, 27 Cal. 820. See also Lalit Chandra Vv. 
Emp., 39 Cal. $19, 13 Cr J. 433. 


. A Magistrate 1s not debarred from taking cognizance of an offence 
simply because another Magistrate has already taken cognizance of the 
same and 1s in seisin of the case. But since the accused person cannot 
be tried twice for the same offence, the proper course is for the one 
Magistrate to transfer his case to the other, and thus a multiplicity of trials 
can be avoided—Hari Safya v. Emp, 50 Cal. 482, 24 CrLJ 710, 57 
CL 327, 

‘The three alternatives upon which a Magistrate may take proceedinss 
are not mutually exclusive It is not correct to say that a Magrstrate 
while taking cognizance of an offence should have done it under some ont 
of the alternatives to the exclusion of the others—Bharat Kishore % 
Judhistir, 10 PLT 779 (FB), 30 Cr LJ, 1056 (1058). 


586. Clause (a)—Cognizance upon complaint :~For ‘com 
plaint’ see sec 4 (h) and notes thereunder, 

“Complaint of facts which constitute offence’ :—Where a complaint 
presented to the Magistrate contains the offences with which the accused 
is charged, the fact that it was defective in not stating all the facts neces~ 
sary to constitute the offence charged is immaterial—Sardar Dyal Singh 
y. Ὁ. E., 1891 P.R. 8 

Who can make a complaint :—A complaint of an offence may be made 
by any person acquainted with the facts of the case; it need not neces- 

δος garily be made by the aggrieved party, except in those cases (6. 8 under 
secs. 198; 199} where it is so restricted by the Code--Farzand Al ¥- 
Hanuman, 18 ΜΙ. 465; In re Ganesh Narain, 13 Bom, 600; Dedar Bat 
v. Shyamapada, 41 Cal. 1013; Basirulla v. Asadatla, 33 C.W N. 576 (575 
Parshad: v. Balpt, 14 Cr L.J. 409 (Oudh). . 


It is not necessary that the person Iodging the complaint must have 
personal knowledge of the facts constituting the offence Sukumar, Ὑ" 
Mofizuddm, 25 Ὁ W.N. 357; Suresh v. Emp., 1 P.LT. 351, 21 cr is 
346; In re Ganesh, 13 Bom. 600; Imp v, Shewak Ram, 7 S.L.R. ΤΙ. 
Cr.L J. 369. - + be 

Magistrate bound to take cognizance upon complaint :—It esnno! Η 
held that the words ‘may take cogmzance of an offence’ mean that : 
Magistrate is not bound to take cognizance of an offence on receiving 
complaint of facts constituting an offence—Ram Sarup v. K. E,, 4 


o.c, 
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127. The use of the term ‘may... offence’? does not make it optional 
with a Magistrate to hear a complaint, but refers to the action of the Magis- 
trate in taking cognizance of the offence in either of the specified courses 
in which the facts constituting the offence may be brought to his notice. 
He is bound to examine the complainant and can then either issue summons 
to the accused, or order an inquiry under sec. 202 or dismiss the com- 
plaint under sec, 203—Umer Ahi v. Safer Ati, 18 Cal. 334. He is bousd, 
when the circumstances giving him jurisdiction exist, to receive the 
complaint and deal with it according to law—In re Jankidas, 12 Bom. 161; 
and has no option to refer it to the police under sec. 156 (3) without 
taking cognizance of it—In re Arula, 10 ML.T. 120, 12 Cr.L.J. 463, 
When a complaint is made to a Magistrate of a petty offence ordinarily 
within the cognizance of heads of villages, the Magistrate 1s bound to take 
cognizance of it, to proceed under secg 200 and to dispose of the complaint 
according to law. The mere fact that the complaint is also cognizable by 
the head of the village does not entitle the Magistrate to decline to 
exercise jurisdiction and to direct the complainant to seek redress from 
the head of the village—Anonymous, 2 Weir 237, 7 MH CR. App 31. 


Instances where Magistrate acts under Cl (a) and not C} () τ--- 
Where a complaint is made before a Magistrate, he takes cognizance of 
the case under clause (a) and not under clause (c), even though he may 
record on the complaint that he acts under clause (c)—Meshidt v Rangoon 
Municipal Committee, 4 LB R. 300, Emp v Rastd, 9 Bom. L.R, 212, 
5 Cr.L J. 202; Girdhari Lat vy Emp., 1911 P.R. 11; Jhuna Lalv K. E., 
2 PLL J. 651. 


Where a complainant charged certain persons with committing a certain 
offence, and the examination of the complainant revealed an offence 
different Irom that mentioned in the complaint, or revealed an additional 
offence, the Magistrate was competent to take cognizance of the latter 
offence, and in taking cognizance thereof he acted under clause (a) and 
not under clause (c), so that sec. 191 did not apply—Jagat Chandra v. 
Q E., 26 Cal. 786 (789), Abdul Rahman v. K E, 4 Bur.LJ. 213, 
27 Cr.L J. 669; on appeal, Abdul Rahman v Emp, 5 Rang 53 (P.C), 
31 ΟΝ. 271, 28 Cr.L.J. 259, 52 ML.J. 585, 25 ALJ. 117. 


Similarly, where the complainant charged several persons with having « 
committed an offence, but the Magistrate after examination of the com- 
Plainant found out that other persons, not mentioned in the complaint, 
were concerned in the offence, he was competent to take cognizance in 
respect of the latter persons also, and i so doing he acted under clause (a) 
and not under clause (c), so that sec 191 was not applicable to the case 
—Jagat Chandra ν. Ὁ. E., 26 Cal. 786 (789), Quiba v Emp., 1904 PR. 
32; Nea Pang v. Q. E, UBR (1897-1901) 86, Emp v Imankhan, 
14 Bom.L.R. 141; Dedar Bux v. Shyamapada, 41 Cal 1013; Charu 
Chandra ν. Narendra, 4 CW.N 367, Sri Kishan vy Debt Dayal, 2 O.W N. 
823, 26 Cr.L J. 1619. 


, 587. Clause (b)—Police Report -—The ‘police report” men- 
toned in this section is not limited to a report mentioned in Chap. XIV. 
Cr 32 " 


ae 
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Where on an information received by post, a Magistrate sent the case to 
the police for inquiry and report, and on receiving the report took 
cognizance of the case, it was held that the action taken by tum was 
based on the police report—Sarfaraz Khan v. K. E., 11 ALJ. 331, 14 
Cr.L.J. 218 


A police report m a non-cognizable case falls within this clause, and 
there 1s no authority in the Code for examining a police-officer submitting 
a police report under this section, as if he were a complainant—Nga Saw 
v. K. E., 1914 U.B.R 19, 16 Cr.L.J. 97; Sk, Abdul Ali ν. Emp.» 1 
PLT. 446, 591, 41. See Note 582 above under heading “Change."" 


A report submitted by a Police officer under sec. 24 of the Police 
Act falls under this clause--Sk, Abdul Ali v. Emp., 1 P.L Τὶ 446, 8910, 
41. The report of an Excise Sub-Inspector is a Police report for’ the 
purposes of this section—Radhika vy. Hamid Ali, 54 Cal. 371, 28 Cr.L.} 
316. 

A Police challan is a police report of facts constituting an offence 
under clause (b) and a Magistrate can take cognizance upon it~Emp. 
vy. Sundar, 1901 P.R. 8; Emp. v. Chet Singh, 1900 P.R. 22. Buta mere 
suggestion by the police-officer is not a police report, and where 4 Magis- 
trate issued summons to the accused on the suggestion of a police-officer 
that the accused injured the crops of the people of the village, it was held 
that the Magistrate acted illegally, as none of the conditions required by 
this section had been fulfilled—Samun v, Emp., 1894 P.R. 24. 


The police report must state the facts which constitute the offence, 
that is, the concrete facts which constitute the alleged offence. Where 00 
facts were stated, the mere assertions made by the police that certain 
offences had been committed, could not be regarded as compliance with 
the letter or the spirit of the law—In re Nagendra, 51 Cal 402 (414), - 
ATR. 1924 Cal. 476. 


So also, ἃ Magistrate cannot take cognizance of an offence om the 
mere information of a police-officer who has no knowledge of the facts 
and whom it 1s impracticable to examine—Q. E. v Nga Shwe, 1 L.B.R 
18. 

A prosecution is not legally instituted under section 190 (b) when the 
police report is defective and does not fulfil all the requirements of Séc- 
173 (e.g. when it does not set forth the nature of the information) and the 
first information report under sec. 154 is equally defective in this respect 
Lee v. Adhikari, 37 Cal. 49. In Feroja v. Amiruddin, 16 Ὁ W.N. 1049 
it has been remarked that if the police report be defective it is open to the 
Magistrate to treat τ as a complaint, and in that case it will be necessary 
for him to call upon the Police-officer to appear and substantiate that 
complaint upon oath 

Magistrate not bound to take cognizance upon police report :—A Magis- 
trate is entitled to refuse to initiate proceedings on the report of the Police , 
in the absence of a complaint—Bhika v. K. E.,1 ALJ 609. He has ἃ 
discretion either to take cognizance of the offence or to proceed under 
Sec. 203, or to take no further steps—Anon , 2 Weir 119 
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Instances where Magistrate acts under Clause (b) and not under 
Clause (c}:—Where L was charged by the police before the Magistrate, 
‘and the Magistrate after examining the investigating officer found that 
-another person S should be joined as an accused person, and issued process 
-against him, it was held thst the Magistrate took cognizance of S’s offence 
under clause (Ὁ) and not under clause (c), and was not bound to act under 
«δες, 191—Sarwa v, Emp, 9 N.L.R. 65 The principle is that when ἃ 
Magistrate takes cognizance under clause (b) on a police report, he takes 
cognizance of the offence and not merely of the particular person charged 
in the report as the offender. He can therefore issue process against other 
“persons also who appear to him, on the basis of the report and other mate- 
rials placed before him when he has taken cognizance of the case, to be 
concerned in the commission of the offence. When he does 80, it is not ἃ 
rease of taking cognizance against such persons under clause (c) of this 
section.—Mehrab v. Crown, 17 S.L.R. 150 (F.B) overruling 5 SL.R. 1. 
-Similarly, where the Magistrate issued warrants against persons not named 
in the complaint or in the first information, but named in a report sub- 
sequently made by the police after investigation, it was held that the 
Magistrate took cognizance of the case under clause (b) and not under 
velause (c) of this section—Rayam Kanto v Emp, 8 C W.N. 864 Where 
:a Magistrate while acquitting a certain person sent up by the Police, stated 
‘that another person had in his opinion committed the offence, and that 
the Police should take action against that person, and that person was 
accordingly sent up and convicted, it was held that the Magistrate acted 
vunder clause (δ) and not clause (0), and sec, 191 was not applicable-— 
Hakim Ally ν. Κ᾿ E., 4 L.BR. 137, 7 Cr.L.J. 414. Where an accused 
‘person charged by the Police ‘was convicted and the case came up in 
appeal before a Subdivisional Magistrate, the latter could try the offender 
humsetf under sec. 423 (i) (δ) if the offence was one within his ordinary 
jurisdiction; and in so doing the Sub-divisional Magistrate took cognizance 
of the case not under clause (c) but under clause (b), as he had before him 
the police charge-sheet stating all the facts—Emp ν, Manikka. 30 Mad, 
228. Where after the close of a trial the Magistrate ordered the police to 
send up a charge-sheet in respect of a witness for the prosecution, which 
the Police did, and then the Magistrate tried that person and convicted 
tum, held that the Magistrate took cognizance of the case under clause (b) 
‘and not under clause (c), and section 191 did not therefore apply to the 
«ase~Emp. v. Gundod, 23 Bom LR. 842, 22 Cr L.J. 603. 


588. Clause (c) :—This clause applies only to cases where the 
“private individual who is injured or aggrieved or some one on fins part 
does not come forward to make a formal complaint It is @ provision of 
Taw for enabling a public official to take care that justice may be vindicated 
notwithstanding that.the persons individually aggrieved ere unwilling or 
cunable to prosecute—Q. v. Surendra, 13 WR 27 

Where upon the Sub-Registrar refusing to register a deed, the peti- 
tioner appealed to the District Registrar (who was also the District Magis- 
trate) under the provisions of the Registration Act, and the District Regis- 
trar finding that the document was a forgery ordered the prosecution of . 
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the petitioner for ah offence under sec. 471 1. P. C., held that although the 
District Registrar, ‘not being ‘a Civil, Criminal or Revenue Court, could not 
direct a prosecution urider ‘sec, 476 of the Cr. P. Code, still his action must 
be deemed as one undér clause (c) of section 190, Cr. P. Code, because in 
his capacity as District Magistrate he was competent to take cognizance 
of the offence under this clause, and to transfer the case to a subordinate 
Magistrate under sec 191—Cheta Mahto v. K. E., 2 Pat. 459, 4 PLT. 
727, 24 Cr.L.J. 192. 


A Magistrate taking cognizance of an offence under this clause must 
comply with the provisions of law laid down in section 191—Sk. Abdul 
Ali v. Emp., τ PLT. 446, 59 1C, 41. 


This clause has no application when proceedings are instituted agamst 
any person under chapter VIII, by a Magistrate upon information, Or 
upon personal knowledge or suspicion—In re Mithu Khan, 27 All. 172, 
Mahomedally v. Emp., 20 S.L.R 291, 27 Cr.L J. 1280. 


Magistrate should state grounds :—It is most desirable that a Magis~ 
{ταῖς taking cognizance under clause (0) should record grounds om 
which he is taking action, and this not only in fairness to the accused. 
whov is entitled to know for what reason he js being arrested, but 
also “for his own protection His omission, however, to do 80, does. 
not necessarily vitiate the prodeedings where the accused has not in any 
way been prejudiced—Maung Nyiv Emp., 4 Bur. L, J. 211, 27Cr-LJ 418. 


as 

589. Information :—The expression ‘information received front 
any person other than a Police officer’? means only such information as 
does not constitute a complaint or a Police report—Meshidi v. Rangoon 
Manictpal Committee, 4 1, BR 300. 


A letter written to the District Magistrate conveying information of an 
offence and asking for action to be taken can be treated as information 
under this clause for taking action—Chhotey Maharaj v. K. Ε΄. 28 oc. 
33,,A LR 1925 Oudh 144, 25 Cr LJ, 1147. 


Fhe information need not contain alf the allegations necessary to be 
proved fo establish the offence ; 2] 18 sufficient if enough 15 alleged to fustily 
the Magistrate in dealing judicially with the matter What allegations oF 
how much of the information should be recorded by the Magistrate in 
stich a case, it js difficult to lay down m general terms; if the recorded 
information 15 sufficient to justify the Magistrate in considering that 4 
prima facie case has been made out, he can take cogmizance undef this 
clause~Rash Behary v. Emp., 35 Cal. 1076 


Where the Deputy Commissioner, as a Collector arid as such represent= 
ing the Court of Wards, received information of an offence, he 85 Magis- 
trate was not competent to act on the information and to issue warrants, 
as by such action he was practically making himself a Judge in his own case 
~Thakur Persad v. Emp, 10 CW.N ‘775, Lakhi Narayan v. Emp + 
37 Cal. 221 {per Stephen J.} But this view does not seem to be correct, 


Sec. 1900] THE,CODE OF CRIMINAL PROCEDURE 501 


for sec. 191 provides a sufficient safeguard and gives the accused a right 
to have the case transferred to another Magjstrate. On this principle the 
Madras High Court has held that there can be no objection to a Magistrate 
“taking cognizance of an offence upon information received by him in another 
-capacity 6.6. as President of the District Board—Sundarasana v. Κι E., 
43 Mad. 709 (dissenting from 10 C WN. 775); Lakhi Narayan v. Emp., 
37 Cal. 221 (per Carnduf J. dissenting from 10 C.W.N. 775). 


The following are held to be ‘information’ within the meaning of this 
-section:—(a) An anonymous communication—In re Hari Narain, 3 C. 
W.N. 65, Bhairon ν. Emp , 51 All, 377, 30 Cr L J. 62 (63); (δ) communi- 
‘cation through post—Anon., 2 Weir 149, Karim Buksh v. Adil Khan, 1899 
-A.W.N, 201; (c} information received from another Magistrate—Makhan v. 
‘Jepson, 1914 P.L.R. 65, 15 Cr.L.J. 261; 3 CW N  celxii. 


Information must be recorded-—A Magistrate taking cognizance upon 
«information under this clause should at least record the information on 
which he acted, though he may not be obliged to disclose the sources of the 
information—Thakur Persad v. Emp, 10 CWN, 775; Rash Behary 
‘vy. Emp., 35 Cal. 1076, 12 C.W.N. 1075, but his omission to do so does 
snot necessarily vitiate the proceedings—Mg Ny: Buy K. E, 4 Bur, LJ. 
211, AIR 1926 Rang 46, 27 Cr.L J. 413. 


Information received from witness .—A Magistrate taking cognizance 
‘of an offence against ἃ person on evidence give on behalf of another 
accused person, proceeds under clause (c) of this section—Raghab v. Emp., 
3 CW.N, cclxxix So also, a Magistrate who takes cognizance of an 
‘offence agaist a witness in a case pending before him, upon the facts 
disclosed by the evidence of another witness, does so under clause (c) of 
‘the present sectron and not under section 351—Khudi Ram v Emp., 1 
‘C.W.N. 105 Contra—Yasin Khan vy. Emp, 5 NUR. 113 and Imp v. 
Lalu, 4 SLR. 258, 12 Cr.L.J. 399, in which under such circumstances 
it was held that the Magistrate took cognizance against the new accused 
under sec 351 and not under clause (c) of sec 190 If, however, the 
Magistrate has already taken cognizance upon a complaint of an offence 
against some person, and after examination of some witnesses the offences 
cof other persons are revealed, the Magistrate proceeding against the latter 
does so under clause (a), (since there is a complaint) and not under 
relause (c)—-Dedar Bux y. Shyamapada, 41 Cal 1013. 


590. Knowledge :—Knowledge means actual personal knowledge 
“οἱ the Magistrate or knowledge based upon evidence legally placed before 
him—Q E v. Nga Shwe, 1 L.B.R. 18 


Where a Magistrate issued an order under sec. 144 to stop work in a 
quarry, and took action for the disobedience of that order, and convicted 
the accused, it was held that the Magistrate took cognizance of the offence 
on his own knowledge of the facts under this clause—Crown v. Mul Raj, 
1905 P.R 36, 2 Cr.L.J. 365. So also, where the accused in disobedience , 
"οἵ sn order given by a Cantonment Magistrate tied his buffaloes in a 
«certain place, and the Magistrate finding the place filthy in consequence, 
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sent for the accused and fined him, it was held that the Magistrate took: 
cognizance from his own knowledge under this clause and was debarred 
from trying the case by virtue of sec, 191—K. E v. Abdul Rahim, 1905- 
P.R. 8. 


A Magistrate whu takes part in the initration of proceedings {fs not 
incompetent to take cognizance of the cffence, because this clause em 
powers the Magistrate to take cognizance upon his own ‘knowledge’, 
but of course the Magistrate will be deberred under section 556 from 
trymg the case—Ozullah v. Beni Madhab, 50 Cal. 135. 


591. Suspicion :—Where a Magistrate has ἃ mere suspicion that 
an offence has been committed, he should not, as a matter of sound 
judicial discretion, take cognizance of it until some person aggrieved has 
complained (clause a) or until he has before him a police report (clause δ) 
on the subject based on investigation directed to the offence—Q. Ε. Υ- 
Sham Lal, 14 Cal 707. 


592, Miscellaneous :— 

No Limitation -—The general law of limitation is chiefly intended for~ 
civil matters and does not apply to the taking cognizance of offences— 
Q. E v. Nageshapa, 20 Bom. 543. ae 


Complaint in respect of one offence—Cognizance in respect of 
another —Where a complaint charges certain persons with committing 4 
certain offence, and the examination of the complainant reveals a different 
offence from that mentioned im the complaint, or reveals an additional: 
Offence, the Magistrate is competent to take cognizance of the latter 
offence—Jagat Chandra v. Q E, 26 Cal 786 (789). The Magistrate 1s- 
not bound to adhere to any particular section of the law which may be- 
mentioned by the complainant in his complaint, but may apply any sec- 
tion which he thinks applicable to the case, so Jong as the parties are 
not misled and the proper procedure is observed—Kalidass v. Mohendro, 
12 W.R. 40 (41). 


Complaint against some persons, cognizance against others :—Where- 
@ complaint 1s made against some persons and the Magistrate takes COB- 
πιζᾶπος of the offence, it is the duty of the Magistrate to deal with the- 
evidence brought before him, and to see that justice 1s done in regard a 
any other_person who might be praved by the evidence to be concerne 
in the offence~Charu Chandra v. Norendra, 4 C.W.N. xiv. When once 
a Magistrate has taken cognizance of an offence, he is competent to take 
Proceedings against all who from the evidence appear to be offenders. 
His power is not limited only with regard to the persons mentioned in! 
the complaint or Police report—Bishen Dayal v. Chedi Khan, 4 C.W.N. 
*60; Girdhart Lal v. K. E., 21 ΟΝ. 950; Nga Chan. Καὶ E., 4 Bar: 
LJ. 183; Mehrab v. Emp., 17 5.1, Ἐς 150 (F.B). See also 26 Cal 786. 
1904 P.R, 32; 14 Bom L.R. 141; 41 Cal. 1013; and 4 C.W.N. 367 cited 
in Note 586 under clause (a); also 9 N.L.R. 65; and 8 C.W.N. 864 

_ cited in Note 587 under clause (δ). 
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191, When a Magistrate takes cognizance of an 
offence under sub-section (1), clause (c), of the preceding 
Transter or commit. section, the accused shall, before 
ment on application of any evidence is taken, be informed 
mecused. that he is entitled to have the case 
tried by another Court, and if the accused, or any of the 
accused if there be more than one, objects to being tried 
by such Magistrate, the case shall, instead of being tried 
by such Magistrate, be committed to the Court of Session 
or transferred to another Magistrate. 


593, Principle :—The principle of this section is that no man 
ought to be a Judge in his own case. If a Magistrate proceeds against a 
person upon his own personal knowledge, he is interested in the prosecu- 
tion and thereby he would practically make himself a Judge in his own 
case and his pre-conceived opimion as to the guilt of the accused person 
is likely to bias his mind against that person 


When a Magistrate takes, cogmizance suo moti either on his own 
knowledge or suspicion, or upon information received from some person 
who will not take the responsibility of setting the law in motion, the 
law, partly out of regard for the susceptibilities of the accused, and 
partly to inspire confidence in the administration of justice, allows the 
accused the mght to claim to be tried before another Magistrate—Imp. v. 
Shewak Ram, 7 SLR. 77, 15 Cr 1.1 369 (370). 


A Magistrate taking cognizance of an offence under clause (c) of 
section 190, is bound to comply with the provisions of this section— 
Sh. Abdul Ali y, Emp. 1 P.LT. 446. Where on a feport being made by 
a Cantonment official in respect of an offence under sec 92 of the Can- 
tonment Code, the Cantonment Magistrate took cognizance of the cast 
and convicted the accused, held that the trial and conviction were illegal 
as the Magistrate should have informed the accused under this section 
that he was entitled to have the case transferred to another Magistrate 
Anandi Pershed v, Emp., 1920 P.LR 124, 21 CrLJ] 394. When a 
Mapistrate himself institutes criminal proceedings under sec 476, he is 
bound to inform the accused that he is entitled to have his case tried by 
another Court—K, E. v. Naipal, 28 OC 1, AIR. 1924 Oudh 448, 25 
Cr.L.J. 1224, Where a matter was brought to the notice of the District 
Magistrate, and he sent the matter to the 5. Ὁ ©, for inquiry and report, 
and the SD. reported that the offence had been committed and decided 
that a case should be snstituted, whereupon the District Magistrate 
ordered the 5 DO. to try the case, held that it was the SDO who had 
taken cognizance of the case {and not the District Magistrate} and he_ 
should have given the accused an opportunity to be tried by a different 
Magistrate—Lachhmt Narain, 4 Luck. 353, 30 Cr L J. 134 (135). 

The mere fact that the Magistrate takes cognizance of a case Ἢ 
clause (c} of section 190 does not bfing the case within the operatic 
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sent for the accused and fined him, it was held that the Magistrate took. 
cognizance from his own knowledge under this clause and was debarred 
from trying the case by virtue of sec 191—~K. Εἰ v. Abdul Rahim, 1905- 
P.R. 8. 


A Magistrate who takes part in the initiation of proceedings is not 
Incompetent to take cognizance of the offence, because this clause em-- 
powers the Magistrate to take cognizance upon his own ‘knowledge’; 
but of course the Magistrate will be debarred under section 556 front 
trysg the case—Oziullah v. Beni Madhab, 50 Cal 135. ᾿ 


591. Suspicion :—Where a Magistrate has a mere suspicion that~ 
an affence has been committed, he should not, as a matter of sound 
judicial discretion, take cognizance of it until some person aggrieved has 
complained (clause a) or until he has before him a police report (clause >) 
on the subject based on investigation directed to the offence—Q ΕΟ ¥ 
Sham Lal, 14 Cal. 707. 


592. Miscellaneous :—~ 


No Limitation :—The general law of limitation is chiefly intended for* 
civil matters and does not apply to the taking cognizance of offences— 
Q. E. v. Nageshapa, 20 Bom. 543 oo 


Complaint in respect of one offence—Cognuzance in respect of 
another .—Where a complaint charges certain persons with commitung 8 - 
certain offence, and the examination of the complainant reveals ἃ different 
offence from that mentioned in the complaint, or reveals an additional 
offence, the Magistrate 1s competent to take cognizance of the latter 
offence—Jagat Chandra v. Q E, 26 Cal. 786 (789). The Magistrate is- 
not bound to adhere to any particular section of the law which may be 
mentioned by the complainant in his complaint, but may apply any sec 
tion which he thinks applicable to the case, so long as the parties are 
not misled and the proper procedure is observed—Kalidass v. Mohendro, 
12 W.R 40 (41). 


Complaint against some persons, cognizance against others :—Whete- 
a complaint 1s made against some persons and the Magistrate takes cog- 
nizance of the offence, it is the duty of the Magistrate to deal with the 
evidence brought before him, and to see that justice 1s done in regard τ 
any othet person who might be proved by the evidence to be concerne 
in the offence—Charu Chandra v. Norendra, 4 C.W.N. xiv. When once 
a Magistrate has taken cognizance of an offence, he is competent to take 
Proceedings against all who from the evidence appear to be offenders. 
His power is not limited only with regard to the persons mentioned ἱπ 
the complaint or Police report—Bishen Dayal v. Chedi Khan, 4 C.W.N- 
£60; Girdhart Lal v. K. E., 21 C.W.N 950; Nga Chan v. Κ΄ E, 1 Bute 
ἘΠῚ 183; Mehrab v. Emp., 17 SL.R. 150 {F.B.}. See also 26 Cal. 786 = 
1904 P.R. 32; 14 Bom L.R. 141; 41 Cal. 1013; and 4 C.W.N. 367 clted 
in Note 586 under clause (a); also 9 N.L.R. 63; and 8 C.W.N. 864 


cited in Note 587 under clause (b). 
ae 
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commit the case to the Sessions. And the commitment involves the 
holding of a preliminary inquiry. This section empowers the Magistrate 
to hold a preliminary inquiry even in a case triable by himself; if the 
ease is one triable exclusively by the Sessions Court, the Magistrate is 
a fortiori entitled to hold an inquiry preliminary to commitment—Q. E, 
v. Abdul Razzak, 21 All. 109; Azam Ali v. Emp., 20 Cr.L.J. 47 (Cal.). 

But a Magistrate who takes cognizance of a case under sec. 190 (c} 
‘cannot, after becoming a District Magistrate, hear an appeal from a con- 
viction in the case (which was tried by another subordinate Magistrate) 
without following the procedure laid down in Sec, 191, as an appeal is a 
part of the trial of the offence—Bansi Lal v. Emp, 12 C.W.N. 438. 


596. When objection to be taken :—If the accused wants 
to be tried by another Court, he must express his objection before any 
sevidence ts taken—Murad v Emp., 1894 P.R 29 (at p 82). 

597. Application of Section to Chapter VIII :—The pro- 
visions of secs. 190 and 191 do not apply to proceedings under sec 110, 
-and a Magistrate who has instituted those proceedings need not inform 
the person proceeded against that he is entitled to have his case transferred 
to another Magistrate—In re Mithun Khan, 27 All 172; Mahomedally v. 
Emp, 20 5.1 αὶ 291, 27 Cr.LJ 1280 But in Alimuddin vy. Emp., 29 
Cal 392 and Godhan v. Emp., 4 P.LJ 7, however, it has been held 
that the principle of this section, viz., that no man ought to be a judge 
in his case, applies to proceedings under Sec. 110, though they do not 
relate to offences; therefore, where a Magistrate has initiated proceedings 
against a person under sec. 110, mainly if not wholly upon his own 
knowledge of the character of that person, he 1s incompetent to proceed 
with the inquiry under sec. 117. 


192. (1) Any Chief Presidency Magistrate, District 

Magistrate or sub-divisional Magis- 

Transfer of cases by f 

Magistrates. trate may transfer any case, 0 

nee . which he has taken cognizance, for 
inquiry or trial, to any Magistrate subu--inate to him. 

(2) Any District Magistrate may empower any 


- Magistrate of the first class who has taken cognizance of 


any case to transfer it for inquiry or trial to any other 
specified Magistrate in his district who is competent 
under this Code to try the accused or commit him for 
trial; and such Magistrate may dispose of the case 
accordingly. 

‘May transfer? -—The power under this section is optional and 
not obligatory As to cases which a Magistrate is disqualified from trying 
and Is bound to transfer, see Secs 487 and S56. 


598. ‘Any case’ —This section deals with the power of the 
Magistrate to transfer any case; the words ‘any case’ are not restricted to 
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criminal cases only, but are wide enough to include any case triable by 
any criminal Court, e.g. cases under Chapter -VITI~Chintaman v Emp, 
35 Cal. 243; K E v Munna, 24 All. 15t; Huranando v. Emp., 1 Pat. 
621; or cases under Chapter XII—Satish v. Rajendra, 22 Cal 898 (902) 5 
Ram Kissore ν Dwarka, 10 C.W Ν. 1095; Mahendra v. Rajpatt, 20 ALJ 
215; Abdul Hamid v Hasan, 4 PLT. 297, 24 Cr.L.J 487. Even af the 
transfer be not strictly legal, the irregularity would be cured by Sec 529 
()—Gurudas v. Gaganendra, 2 C.LJ. 614; Akbar v. Domi Lal, 4 
C.W.N 821. 


The word ‘case’ has not been defined, but reading together sections 
192 (1), 190 (αὐ and 200 (c) it is clear that the term includes a proceeding 
upon a complaint as soon as the complaint has heen received by the 
Magistrate who takes cognizance of the offence and before he issues any 
process A case can therefore be transferred under sec 192 even before 
a decision to issue process against the accused has been made—Asarant 
ν Bhagirathi, 7 NL.R 97, 12 CrLJ. 437. 


Under sub-sec, (1), the Magistrates specified have power to transfer 
a case to any Magistrate subordinate to him (even though the latter fe 
incompetent to try the case on his own initiative), thus, 2 complaint 
under sec. 20 of the Cattle Trespass Act can be entertained only by the 
District Magistrate or a Magistrate specially authorized; but this sectior 
will empower such Magistrate to transfer the case, after taking cognizance 
of it, to any subordinate Magistrate—Budhan v. Issur Singh, 34 Cal- 
926 (928) 

But af ἃ first class Magistrate transfers a case under subsection (2). 
he can transfer only those cases to a Subordinate Magistrate which the 
Jatter 1s Competent to try or commit for trial 


599. “Of which he has taken cognizance’? :—Thls section 
empowers the District Magistrate to transfer to Subordinate Magistratt’ 
only those cases of which he has taken cognizance. A Magistrate 18 δ᾽ 
to take cognizance of a case under section 107 only when (and not belts) 
he issues fotice to the person charged to show cause why he should τὰ 
be proceeded against under that section. Therefore, where the District 
Magistrate has not issued any notice to the person charged, that Is, 
where he has not taken cognizance of a case under section 107, he ean 
not transfer the case to a subordinate Magistrate—Konda Reddy V- >: it 
Αἱ Mad 246 This section enables a District Magistrate or Subdivision’ 
Magistrate to transfer only those cases of which he has taken cognizant 
under the provisions of Sec, 190 It has,no reference to cases sa 
have been transferred to his Court—Darra vy Mukat, 12 ALJ 271, t 
Cr.L.] 357 In other words, a case which has once been transferre 
to a District Magistrate or Subdivisional Magistrate cannot be transient < 
by him again under Sec. 192—Bashir Husain v. Ali Husain, 38. ἈΠ 4 
Crown v, Nga So, 1 L.BR 86; Anonymous, 7 M.H.C.R. App 33- 526 
where a case had been transferred by the Chief Court under sec ἢ 
from the Dt. Magistrate of Rohtak to the Dt Magistrate of Hissar wi ἐν 
a direction that the latter should either dispose of the case himself © 


Ὡς 
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transfer it to some other competent Magistrate in the District, and the 
District Magistrate of Hissar transferred the case under sec. 192 to an 
Honorary Magistrate, held that the District Magistrate of Hissar was 
competent under this section to make the transler—Kishen Singh v. 
Crown, (917 P.R. 30; Q. E. v. Mata Prasad, 19 All. 249, 


Where a trying Magistrate sends up a report to the District Magistrate 
that an accused before him has committed perjury and altered a document 
filed in Court, the report amounts to 8 complaint, and the District Magis— 
trate can take cognizance of the case under section 190 (a) and transfer 
it for tral under section 192 to another Magistrate subordinate to him— 
Suraj Prasad v, Emp., 21 A.L:]. 825; Emp v. Sundar Sarup, 26 All 514, 


600. At which stage case can be transferred :—The 
Magistrate can transfer the case, on taking cognizance of it A District 
Magistrate is competent, under sec 190, to take cognizance without com- 
plaint, and to transfer the case to a subordinate Magistrate without such 
complaint—Crown y, Allahwarayo, 1 SL.R 119 He can transfer the 
case hefore any process has been issued to the accused—Asaram v. Bhagi- 
rathi, 7 NLR. 97, 12 CrL.J. 437. He can transfer a case even alter 
summons has been issued against the accused—In re Azim Sheikh, 7 

. CL.J, 249; Eqbal v. Emp, 20 Cr.LJ 413 (Pat.). But a case cannot 
be transferred under this section after it has been partly tried—Anony— 
mous, 2 Weir 152, eg after all the evidence for the prosecution and the 
defence has been taken~-Q. E v. Radhe, 12 All 66. The transfer of a 
part-heard case, after the framing of the charge and the cross-examination: 
of some of the prosecution witnesses, to another Magistrate for disposal 
is undesirable, A Magistrate who undertakes a trial and hears the 


witnesses should, if possible, finish it—Mazahar Alt v Emp, 50 Cal 
223 (226). 


‘For inquiry or tral‘ :—This section empowers a Magistrate to transfer 
4 case for inquiry or trial, but it does not empower him to transfer a 
case simply for the purpose of considering the report of an investigation: 
under sec. 202, which he has himself ordered, The provisions of sections. 
192 and 202 do not entitle a Magistrate, after he has proceeded under- 
the latter section, to make an order under the ptovisions of the former 
section transferring the case for the purpose of being dealt with under- 
6¢c, 203 or 204, without a fresh investigation as contemplated by sec. 


202—Makabir v. Giribala, 29 C.W.N. 508 (509), 26 CrL.J. 990, AIR. 
1925 Cal 742, 


601. How much of the case need be transferred :— 
Where a complaint or a police report deals with several persons, it is not 
Necessary that the entire case, +e, the case regarding the offences com- 
mitted according to the complaint or Police report, should be transferred. 
Whether the entire case has been transferred or not 18 a question of fact, 
depending on the intention of the transferring Magistrate, and this inten- 
tion must be gathered from the order itself Where no reservation is . 
made, {t mav be concluded that the entire case has been transferred— 
Ajab Lat y Ertp, 32 Cal 783. Thus, where 3 complaint was lodged 


a 
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against several persons, and the Magistrate after examining the complain- 
ant, issued summons against one of the accused only and transferred the 
case to a Subordinate Magistrate, it was held that the whole case of the 
complainant was transferred, and the Subordinate Magistrate could take 
proceedings against the other accused persons also—n re Azim Sheikh, 7 
6.1.1. 249. 


602. ‘Subordinate to him’ :—~A case can be transferred under 
this section to the Court of a subordinate Magistrate and not to a superior 
Magistrate. So, a third class Magistrate cannot transfer a case to ἃ 
District Magistrate—Q E v. Radhe, 12 All. 66 


The subordination of the Presidency Magistrate to the Chief Presi- 
dency Magistrate shall be deemed to be of the same kind and extent as 
the subordination of Magistrates and Benches to the District Magistrate 
under sec. 17 (1) The Chief Presidency Magistrate can under sec. 528 
withdraw any case from any Presidency Magistrate and refer it for 10- 
quiry or trial to any other Presidency Magistrate—In re Nageswar, 1 
‘Bom L.R. 347. " 

For the purpose of this section, an Additional District Magistrate 1S 
“subordinate to the District Magistrate; see sec 10 (3). 

A village headman is not a Magistrate, and a case cannot be transferred - 
to him--Q. E. ν. Maung Gale, 1 L.B.R. 59. 


603, Effect of transfer :—When 2 District Magistrate has 
transferred a case for trial to a Deputy Magistrate, the former ceases 10 
have jurisdiction in the case so long as the transfer is m existence, and 
‘cannot take any further steps in the matter (6 g. issue warrants), unless 
the case 1s withdrawn to his own file under sec. 528—Golapdy v. Q E. 
27 Cal. 979; Amnt Majht v. K E., 46 Cal. 854. Until the transferring 
_Magistrate withdraws the case from the file of the subordinate Magistrate 
(to whom the case was transferred) to that of Ins own Court, he has no 
power to make any order save an order for further inquiry under sec. 437 
{now 436)—Ajab Lal v. Emp., 32 Cal. 783; Radhaballabh v. Benode Behari, 
30 Cal. 449. In this respect this section differs from sec 202. Under 
that section the Magistrate receiving 2 complaint refers it to a subordinate 
Magistrate only for inquiry and report, and does not cease to have control 
vover the case The provisions of secs. 192 and 202 are separste and 
distinct and the powers conferred by one section do not curtail the power 
conferred by the other—Ammit Mayhi v. K. E., 46 Cal. 854. 

In a recent case it has been held that a Magistrate who has transferred 
case under see 192 to a Subordinate Magistrate cannot recall the case 
—Mahari ν Baldeo, 7 PL.T. 530, 26 Cr.L.J. 1585 (1587). This view, 
it is submitted, is not correct. The learned Judge seems to have over- 
Jooked the new provisions of sec 528 sub-section (4). ᾿ 

When a case is, after issue of process, transferred from one Magis- 
trate to another, the latter stands in the shoes of the Magistrate who 
originally issued the process. Therefore, if the second Magistrate ἀ:5- 
charges the accused and sue motu issues process against another perso 


oo 
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under sec. 190 clause (c), he cannot be said to be acting without jurisdic- 
tion-~Hemendra v. Emp., 55 Cal. 1274, 30 Cr.L J. 352. 


604, Procedure before transfer :—Notice fo parties :— 
Before a case is transferred under this section from one subordinate 
Court to another, the District Magistrate should give notice to the parties 
of such transfer—Teacotta v. Ameer Majee, 8 Cal. 393; Umrao y. Fakir 
chand, 3 All. 749; In re Saker Naik, 2 Bom. L.R. 342; In re Daud 
Hussain, Ratanlal 460; Imp. v.° Sadashtyv, 22 Bom. 549. 


Examination of complainant :+Under sec 200, proviso {a}, when 2 
complaint 1s made in writing, the Magistrate is not bound to examine the 
complainant before transferring the case under this section. 


605. Procedure after transfer :—Examinafion of com- 
plainant :—It the transferring Magistrate has already examined the com- 
plainant, the Magistrate to whom the case is transferred 1s not bound 
to examine the complainant agsin—sec 200 (c) 


Examination of prosecution witness —Even where the transferring 
Magistrate has exammed all the prosecution witnesses, the Magistrate 
to whom the case is transferred is bound to examine the witnesses again 
He cannot act upon the deposition of witnesses recorded by the trans- 
ferring Magistrate—Q E v Bashir Khan, 14 All 346, In re Tota 
Venkata, 2 Weir 152, see also Dy. Leg. Rem. v Upendra, 12 C.W.N. 
140 

606, Transfer by High Court .—In the case of a transfer of 
a criminal case by the High Court from a Court subordinate to the District 
Magistrate to the District Magistrate’s Court, it will be understood that the. 
District Magistrate should try the case himself, unless the High Court has. 
expressed that the District Magistrate shall have the power to transfer 
the case to a subordinate Court But when the High Court transfers a 
case from the Court of one District Magistrate to the Court of another 
District Magistrate, it will be understood, unless the contrary 1s directly 
expressed, that the Magistrate to whom the transfer ts made has power 
and jurisdiction to apply section 192, and to transfer the case to any 
Magtstrate subordinate to him, who may be competent to try it-Q E. 
v Mata Prosad, 19 All. 249; Ktshen Singh v. Crown, 1917 Ρ R. 30 


193. (I) Except as otherwise expressly provided by 
Cognizance. of off, this Code or by any other law for 
ences by Court of the time being in force, no Court 
Serio: of Session shall take cognizance of 
any offence as a Court of original jurisdiction unless the 
accused has been committed to it by a Magistrate duly 
empowered in that behalf 


2) Additional Sessions (2) Additional Sessions 
Judges and = Assistant Judges and Assistant 
Sessions Judges shall try Sessions Judges shall try 
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such cases only as the Local 
Government by general or 
special order may direct 
them to try, or, in the case 
of Assistant Sessions 
Judges, as the Sessions 
Judge of the division, by 
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such cases only as the 
Local Government by gene- 
ral or special order may 
direct them to try oF, 
5. * * αὶ as the Sessions 
Judge of the division by 
general or special order, 


general or special order, 
may make over to them for 
trial, 


Change :—The words “in the case of Assistant Sessions Judges” 
which occured in subsection (2) after the words ‘‘may direct them to try’ 
chave been omitted by sec 46 of the Criminal Procedure Code Amend- 
ment Act XVIII of 1923 “We propose to omit from section 193 (2) the 
~words ‘in the case of Assistant Sessions Judges > The section, as it stands 
at present (te, before the amendment) makes ἃ distinction between Addi- 
tional Sessions Judges and Assistant Sessions Judges, only allowing trans” 
fers by the Sessions Judge in the case of the latter. Considerable incon 
venience fas been felt owing to this limitation, which we propose to 
remedy by the omission of the words referred to above’—Report of the 
Select Committee of 1916. Under the present law, Sessions Judges will 
‘pe able to make over the cases to Additonal Sessions Judges as well 85 10 
Assistant Sessions Judges. - 

607. Object of this section :—The object of the require- 
ment of a commutment before trial 1s to secure, in the case of a person 
charged with a grave offence, a preliminary inquiry which would afford him 
‘the opportunity of becoming acquainted with the circumstances of the 
offence imputed to him and enable him to make his defence—Ram Varma 
y. Q., 3 Mad, 351. The law contemplates that in the serious cases of 
-which a Court of Session may take cognizance, the accused should have 
some information of the case he has to answer—Q. v. Chinna Vedagut, 
4 Mad 227, 

608. Trial without commitment :—The trial in the Court 
οἱ Session without a commitment is ura wires--Q. E, vy. Ramatevar, 15 
Mad, 352; Sharina ν. Emp, 1884 P.R. 42; Q. E v, Jagat, 22 Cal 50 
“The absence of commitment is a defect of substance and not merely of 
form, and is not cured by section 537—Sharina v, Emp., 1884 ΡῈ, 42 
Even where a Sessions Judge holds that the approver who 1s giviDE 
evidence before him as a witness is not complying with the conditions 
οἱ pardon, he cannot try him at once, but can do so only alter 2 proper 
commitment by a competent Court—Q. E. ν. Ramatevan, 15 Mad. 3523 
Q. E. v. Jagat Chandra, 22 Cal. 50. : 

809. Reference under sec. 123 :—Power of Additional Ses- 


sions Judge—It was formerly held that a reference to a Court of Session 
by a Magistrate of a case under section 123 was not a case ‘committe 


may make over to them for 
trial. 


- 
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for trial, and the Court of Session disposing of it did not ‘try a case’ 
vwithin the meaning of this section An Additional Sessions Judge em- 
powered by the Government to try all cases which mught be committed 
for trial by the District Magistrate had no jurisdiction to pass an order on 
-such reference—In re Dayaram, Ratanial, 830. This decision is no longer 
good law, because the new sub-section (B} of sec 123 added by the 
Amendment Act of 1923 expressly suthorises the Sessions Judge to 
make over all references under sec. 123 to the Additional or Assistant 
Sessions Judge. In Benode Behar: y. Emp., 50 Cal. 229, the word 
‘cases’ under this section was held to include a reference under sec. 123; 
but such a laboured interpretation 1s no longer necessary. 


610. Assistant Sessions Judge appotnted temporarily —An Assistant 
‘Sessions Judge who has been directed by the Government to take 
over charge of the duties of the Sessions Judge during a temporary 
vacancy of the officer, is not an officer appointed to act as a Sessions 
Judge, and has no jurisdiction to try any case even as Assistant Sessions 
-Judge, unless it was made over to him by a general or special order under 
the last para of this section—Q. E v. Mahadhu, Ratanlal 500 

Power of Asststant Sessions Judge to hear appeal —The word ‘case’ 
used in sub-section (2) does not include an appeal or other matter, and a 
Sessions Judge has no power to transfer an appeal filed in hus Court to 
the Court of the Assistant Sessions Judge—Emp v Abdul Razzak, 37 
All 286, See Note 1110 under sec 409 


194, (1) The High Court may take cognizance of 

Cageteanice” af cae OY offence upon a commitment 

ences by High Court, ™made to it in manner hereinafter 
provided. 

Nothing herein contained shall be deemed to affect 
the provisions of any Letters Patent granted under the 
Indian High Courts Act, 1861, or the Government of 
India Act, 1915, or any other provisions of this Code. 


(2) (a) Notwithstanding anything in this Code 
af mates contained, the Advocate-General 
yore cannons by Ad- may, with the previous sanction of 
the Governor-General in Council or 
the Local Government, exhibit to the High Court, against 
persons subject to the jurisdiction of the High Court, in- 
formations for all purposes for which Her Majesty's 
Attorney-General may exhibit informations _on behalf of 
the Crown in the High Court of Justice in England. 
(b)*Such proceedings may be taken upon every such 
information as may lawfully be taken in the case of similar 
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such cases only as the Local 
Government by general or 
special order may direct 
them to try, or, in the case 
of Assistant Sessions 
Judges, as the Sessions 
Judge of the division, by 
general or special order, 
may make over to them for 
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such cases only as- the 
Local Government by gene- 
ral or special order may 
direct them to try or, 
* * * # as the Sessions 
Judge of the division by 
general or special order, 
may make over to them for 
trial, 


trial, 

Change :—The words “in the case of Assistant Sessions Judges” 
which occured in subsection (2) after the words ‘may direct them to try 
chave been omitted by sec. 46 of the Criminal Procedure Code Amend- 
ment Act XVIII of 1923. ‘We propose to omit Irom section 193 (2) the 
words ‘in the case of Assistant Sessions Judges ’ The section, as it stands 
at present (i 6, before the amendment) makes a distinction between Addi- 
tional Sessions Judges and Assistant Sessions Judges, only allowing ‘traas- 
fers by the Sessions Judge in the case of the latter. Considerable incon- 
venience has been felt owing to this limitation, which we propose to 
remedy by the omission of the words referred to above’—-Report of the 
Select Commuttee of 1916 Under the present law, Sessions Judges will 
‘be able to make over the cases to Additional Sessions Judges as well 835 to 
Assistant Sessions Judges - 

607. Object of this section :—The object of the requite- 
ment of a commitment before trial is to secure, in the case of ἃ person 
chatged with a grave offence, a preliminary inquiry which would afford him 
‘he opportunity of becoming acquainted with the circumstances of the 
offence imputed to him and enable him to make his defence~Ram Varma 
v. Q, 3 Mad. 351 The law contemplates that in the serious cases of 
which ἃ Court of Session may take cognizance, the accused should have 
some information of the case he has to answer—Q v Chinna Vedagir 
4 Mad. 227, 

608. Trial without commitment :—The trial in the Court 
of Session without a commitment 1s ulira vires—Q. E. v. Ramatevan, 15 
Mad. 352; Sharing ν. Emp, 1884 P.R, 42; Q. E. v. lagat, 22 Cal. 50 
‘The absence of commitment is a defect of substance and not merely of 
form, and is not cured by section 537—Sharina v. Emp., 1884 P.R. 42 
‘Even where a Sessions Judge holds that the approver who is giving 
evidence before him as a witness is not complying with the conditions 
of pardon, he cannot try him at once, but can do so only after a proper 
commitment by a competent Court—Q. E. v. Ramatevan, 15 Mad. 3523 
Q. E. y. Jagat Chandra, 22 Cal. 50. 


609. Reference under sec. 123 :—Power of Additional Ses 
stons Judge-—It was formerly held that a reference to a Court of Session 
Py a Magistrate of a case under section 123 was not a case ‘committed 


Sec 194] THE CODE OF CRIMINAL PROCEDURE 511 


for trial, and the Court of Session disposing of it did not ‘try a case’ 
within the meaning of this section An Additional Sessions Judge em- 
powered by the Government to try all cases which might be committed 
for trial by the District Magistrate had no jurisdiction to pass an order on 
such reference—In re Dayaram, Ratanial, 830 This decision is no longer 
good law, because the new sub-section (B) of sec 123 added by the 
Amendment Act of 1923 expressly authorises the Sessions Judge to 
make over all references under sec. 123 to the Additional or Assistant 
Sessions Judge. In Benode Behars v Emp, 50 Cal, 229, the word 
‘cases’ under this section was held to include a reference under sec. 123; 
“but such a laboured interpretation 1s mo longer necessary 


610, Assistant Sessions Judge appointed temporarily :—An Assistant 
Sessions Judge who has been directed by the Government to take 
over charge of the duties of the Sessions Judge during a temporary 
vacancy of the officer, is not an othcer appointed to act as a Sessions. 
Judge, and has no jurisdiction to try any case even as Assistant Sessions 
Judge, unless it was made over to him by a general or special order under 
the last para of this section—Q E. v Mahadhu, Ratanlal 500. 

Power of Assistant Sessions Judge to hear appeal —The word ‘case’ 
used in sub-section (2) does not include an appeal or other matter, and a 
Sessions Judge has no power to transfer an appeal filed in his Court to 
the Court of the Assistant Sessions Judge—Emp v Abdul Razzak, 37 
All, 286 See Note 1110 under sec 409 


194, (1) The High Court may take cognizance of 

. any offence upon a commitment 

iectte isk ofc made to it in manner hereinafter 
provided, 

Nothing herein contained shall be deemed to affect 
the provisions of any Letters Patent granted under the 
Indian High Courts Act, 1861, or the Government of 
India Act, 1915, or any other provisions of this Code, 


(2) (a) Notwithstanding anything in this Code 
5 contained, the Advocate-General 
cyolnformations by A@- may, with the previous sanction of 
the Governor-General in Council or 
the Local Government, exhibit to the High Court, against 
persons subject to the jurisdiction of the High Court, in- 
formations for all purposes for which Her Majesty's 
Attorney-General may exhibit informations_on behalf of 
the Crown in the High Court of Justice in England. 
(b)*Such proceedings may be taken upon every such 
information as may lawfully be taken in the case ilar 


~~ 
. 
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informations filed by Her Majesty's Attorney-General so 
far as the circumstances of the case and the practice and 
procedure of the said High Court will admit. 

(ὁ All fines, penalties, forfeitures, debts and sums 
of money recovered or levied under or by virtue of any 
such information shall belong to the Government οἱ 


India. 


(ὦ) The High Court may make rules for carrying into 
effect the provisions of this section. 


195. (1) No Court shall 
take cognizance—~ 
(a) of any offence punish- 
able ‘under 
sections 172 
to 188 (both 
inclusive) of 
the = Indian 
Penal Code, except with 
the previous sanction, or on 
the complaint, of the pub- 
lic servant concerned, or of 
some other public servant 
to whom he is subordinate ; 
(b) of any ee aarp 
. able under 
for paneer sections 193, 
ences against 194, 195, 196, 
oe ee’ 109, 200, 205, 
206, 207, 208, 209, 210, 
211 or 228 of the same 
Code, when such offence is 
committed in, or in relation 
to, any proceeding in any 
Court, except with the pre- 
vious sanction, or on the 
complaint, of such Court, 
or of some other Court to 
which such Court is sub- 
ordinate; 


Prosecution 
for contempt 
of lawful autho- 
rity of public 
servants, 


- 


195. (1) No Court shall. 
take cognizance— 
(a) of any offence punish- 


able under 
Prosecution H 
for contempt Sections 
of lawful author to 188 of ὃς 
rity of pubhe ᾿ 
Servants, Indian Pena 


Code, except 
* ® % on the complaint in 
writing of the public set- 
vant concerned or of some 
other public servant [0 
whom he is subordinate; 
(δ) of any offence pun- 
ishable under 
Prosecution any of the 
for certain off- Following sec 


ences against ἧς 
public justice tions of the 
same Code, 


namely, sections 193, 194. 
195, 196, 199, 200, 205 
206, 207, 208, 209, 210, 
211 and 228, when such 
offence is alleged to have 
been committed in, or 15 
relation to, any proceeaing 
in any Court, except * * 

on the complaint in writing 
of such Court or of some 


Sec. 195.] 


(c) of any offence des- 
cribed in sec- 
tion 463 or 
punishable 
under section 
471, 475, or 
476 of the same Code, 
when such offence has been 
committed by a party to any 
proceeding in any Court in 
respect of a document pro- 
duced or given in evidence 
in such proceeding, except 
with the previous sanction, 
or on the complaint, of such 
Court, or of some other 
Court to which such Court 
is subordinate. 


Prosecution 
for certain off- 
ences relating 
to documents 
given in evi- 
dence 


(2) In clauses (b) and (c) 
of sub-section (1) the term 
“συνε means ἃ Civil, 
Revenue or Criminal Court 
but does not include a 
Registrar or Sub-Registrar 
under the Indian Registra- 
tion Act, 1877. 

(3) See infra. 

(4) The sanction referred 
to in this sec- 
tion may he 
expressed in 
general terms, and need 
not name the accused per- 
sons; but it shall so far as 
practicable specify the Court 
or other place in which, and 


Nature of sanc- 
tion necessary. 
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other Court to which such 
Court is subordinate; or 


(c) of any offence des- 
cribed in sec- 
tion 463 or 
punishable 
under section 
471, — section 
475 or section 476 of the 
same Code, when such 
offence is alleged to have: 
been committed by a party- 
to any proceeding in any 
Court in respect of a docu- 
ment produced or given in 
evidence in such proceed- 
ing, except * * * on the 
complaint in wriling of 
such Court or of some other 
Court to which such Court 
is subordinate. 


(2) In clauses (b) and (c) 
of sub-section (1) the term 
“Court” includes a Civil, 
Revenue or Criminal Coutt, 
but does not include a 
Registrar or Sub-Registrar 
under the Indian Registra- 
jurisdiction shall be the 


Prosecution 
for certain off- 
ences relating 
to documents 
given in evi- 
dence 


(omitted). 
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the occasion on which, the 
offence was committed. 


(5) When sanction is 
given in respect of any 
offence referred to in this 
section, the Court taking 
cognizance of the case may 
frame a charge of any other 
offence so referred to which 
is disclosed by the facts. 


(6) Any sanction given or 
refused under this section 
may be revoked or granted 
by any authority to which 
the authority giving or 
refusing it is subordinate; 
and πὸ sanction — shall 
remain in force for more 
than six months from the 
date on which it was given; 
provided that the High 
Court may, for good cause 
shown, extend the time. 


(7) For the purposes of 
this section every Court 
shall be deemed to be sub- 
ordinate only to the Court 
to which appeals from the 
former Court ordinarily lie, 
that is to say :— 

({c) Where no appeal lies, 
such Court shall be deemed 
to be subordinate to the 
Principal Court of original 
jurisdiction within the local 
limits of whose jurisdiction 
such first mentioned Court 
15 situate. 
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(omitted). 


(omitted). 


(3) For the purposes of 
this section, a Court shal 
be deemed to be subordl- 
nate to the Court to whic 
appeale ordinarily lie from 
the appealable decrees ΟΓ 
sentences of such former 
Court, or in the case of ἃ 
Civil Court from whose 
decrees no appeal ordinarily 
lies, to the principal Court 
having ordinary eae 
civil jurisdiction within the 
local limits of whose Juris 
diction such Civil Court 15 
situate : 


ἔϑεα. 195] 


(a) Where such appeals 
le to more than one Court, 
the Appellate Court of in- 
:ferior jurisdiction shall be 
the Court to which such 
Court shall be deemed to be 
-subordinate. 


(b) Where such appeals 
lie to a Civil and also to a 
-Revenue Court, such Court 
shall be deemed to be sub- 
ordinate to the Civil or 
Revenue Court according 
to the nature of the case in 
-connection with which the 
-offence is alleged to have 
been committed. 

(3) The provisions of 
-sub-section (1), with refer- 
ence to the offences named 
therein apply also to crimi- 
nal conspiracies to commit 
such offences and to the 
abetment of such offences, 
and attempts to commit 
them. 
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Provided that— 

(a) where appeals ‘lie to 
more than one Court, the 
Appellate Court of inferior 
jurisdiction shall be the 
Court to whith such Court 
shall be deemed to be sub- 
ordinate; and 

(δ) where appeals lie to a 
Civil and also to a Revenue 
Court, such Court shall be 
deemed to be subordinate 
to the Civil or Revenue 
Court, according to the 
nature of the case or pro- 
ceeding in connection with 
which the offence is alleged 
to have been committed. 

(4) The provisions of sub- 
section (1), with reference 
to the offences named there- 
in, apply also to criminal 
conspiracies to commit such 
offences and to the abet- 
ment of such offences, and 
attempts to commit them. 


(5) Where a complaint has been made under sub- 


section (1) clause (a), by a public servant, any authority 
to which such public servant is subordinate may order 
the withdrawal of the complaint and, if it does so, it shall 
forward a copy of such order to the Court, and upon 
receipt thereof by the Court, no further proceedings shall 
be taken on the complaint, 

Change :—This section has been substantially amended by sec 47 
of the Criminal Procedure Code Amendment Act XVIII of 1923. 


The changes introduced by the present Amendment are the follow- 
angi 


(ἢ The words “with the previous sanction’ have been omitted from 
clauses (8) (0) and (c) of sub-section (1), Under the old law, a private 
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person could launch a prosecution for the offences referred to in this sec- 
tion, after obtaining the sanction of the Court. Under the present Jaw, 
by abolishing sanction altogether, the right of private individuals to prose- 
cute for the said offences has been taken away. Sub-sections (4), (5) and 
(6) which dealt with sanction have also been omitted. 


(ii) The words ‘in writmg’? have been added after the word ‘‘com- 
plaint”’ in clauses (a) (b) and (c); and the words ‘‘is alleged to have 
been committed” have been substituted for the words “have beem 
committed’? in clauses (Ὁ) and (c). For reasons, see notes under those 
words, 

(ii?) In sub-section (2) the word ‘includes’ has been substituted lor 
‘means.’ 

(iv) Sub-section (3) has been re-numbered as sub-section (4) 

(v) Sub-section (7) has been re-numbered as sub-section (3), because 
that sub-section should come in more properly after the definition of the 
word ‘Court’ in sub-section (2). The old clause (c} of stib-section (7 has 
now been incorporated into the body of sub-section (3) with this restriction" 
that it is mow confined to civil Courts only. 


(vi) Sub-section (5) is entirely new. 


Reasons for the change :—"The provisions of section 195 
cause constant and great difficulty, and various amendments have been 
suggested which we have considered at length. We have no doubt that 
it will not be possible to remedy the evils which are connected with this 
section so long as privte individuals are allowed to prosecute for offences. 
connected with the administration of justice In our opinion the only 
effective way of dealing with this section is to allow prosecutions to be 
launched only by the public servant or by the Court. 


“We see no reason why the public servant or the Court should ποῖ 
file a complaint exactly in the same way as a private individual would do 
in other cases, and our proposals in this connection with this section ang 
the enlargement of section 476 involve the adoption of this principle 1% 
our view section 195 should bar the cognizance by any Court of offences 
of this nature except upon such complaint, while the procedure to be 
followed when the Court desires to prosecute should be prescribed by 
section 476 
~ “The adoption of this principle will at all events get rid of the objec 
tionable practice of keeping a sanction, which has been granted to 8 
private individual, hanging over the head of the accused person for ἃ 
period of six months, which 1s frequently utihsed for the various purposes 
of blackmail In the case of a complaint by a Court or a public servant 
we do not think that tt will be necessary to prescribe any limit of time. 

“It will also, im our opinion, be ἃ distinct advantage to get mt 
altogether of the term ‘sanction’? in connection with these prosecutions, 
a tesult which will be effected by the amendments we propose 

“We recognise that clause (a) of sub-section (1) stands on a some~ 
what different footing from clauses (8) and (c), but we think there is 17 
reason to retain even in it any reference to a sanction, 25 prosecution 
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under clause (6) can reasonably be launched in all cases on the direct 
scomplaint of a public servant"—Report of the Select Committee of 1916. 


The object of the amendment is to stop private persons from obtain- 
“ing sanction as a means of wreaking vengeance and to give the Court 
-concerned full discretion in deciding whether any prosecution is necessary 
or not—Abdul Rehman vy. Emp., 4 Bur.L.J. 213, 27 Cr.LJj. 669. 


611, Sanction abolished—Effect of Amendment :—Since 
sanction has heen abolished by the Amendment Act XVIII of 1923, a sanc- 
-tion granted atter the Ist September, 1923 (the date on which the Amend- 
ment Act came into operation) 1s illegal—in re Gafur, 26 Bom. LR. 
1235, 26 CrLJ 448. A sanction granted after 1st September 1923 1s 
villegal, even though an application for sanction was made prior to that 
«date. The order granting sanction cannot be treated even as a complaint 
-—Baldeo Misser ν ἢ. 1. Ὁ. of Police, 51 Cal, 652 (655). 


So also, where sanction was granted before the Ist September 1923, 
\but no prosecution was launched by that time, further proceedings cannot 
che taken alter that date on the strength of the sanction. A prosecution 
«an then be started only on a complaint by the Court concerned—Ant 
vy. Ah Yone, 2 Bur L.J. 289, Jawahir v jaggu, 6 Lah 41, 26 P.LR. 
152, 26 CrL.J 1163; Amero v Emp., 23 ALJ 35, 26 CrL J. 761, 

But where 8 sanction was obtained and the Court had taken cogniz~ 
“απο of the offence, before the Amendment Act came into operation, the 
“subsequent amendment of the law did not take away the jurisdiction of 
tthe Court to proceed with the trial, and did not necessitate a fresh com- 
~Plaint under the amended provisions—In re Appasamy, 49 M.L.J. 276, 
-27 Cr.L.J. 84; Muthia Goundan v, Chinna, 1924 M.W.N. 358, 26 Cr. 
LJ. 142; Emp. v. Akbar Ali, 7 Lah 99, 27 P.LR. 181, 27 Cr.LJ 724; 
“‘Wasudeo v, Emp, 27 Cr.L.j. 181 (Nag); Kewal Ram v Emp., 27 Cr 
"L.J. 560 (All) 


An application under sub-section (6) of the old section to revoke ἃ 
sanction granted before the Amendment Act of 1923 1s maintainable even 
after the coming into operation of the Amendment Act of 1923, because 
the right conferred by sub-section (6) of the old section was not a mere 
matter of procedure but a substantive right, and such right could not be 
taken away by any amending Act~— Ramakrishna v  Sitha: Ammal, 48 
Mad. 620 (F.B), 49 ML J. 223, 27 Cr.L.J 91 (practically overruling 
Nataraja v, Rangaswamy, 47 Mad 384, 46 ML J. 274, 25 Cr.L] 361, 
and Sesha Ayyar v, Public Prosecutor, 19 LW. 463, 34 ML T. 353, 25 
ὍΤΙ, J. 702). Similarly, where proceedings under the old sec 195 were 
‘commenced and the order of the subordinate Judge refusing to sanction & 
“prosecution was passed under the old section, but during the pendency 
of an application to the District Judge against the order of refusal the new 
‘section came into operation, and the District Judge sanctioned the prose~ 
reution, held that the case was governed by sec. 6 (ε) of the Generst 
“Clauses Act, and the repeal of the old sec. 195 could not affect sny pend~ 
“ing investigstion in respect of the right which had secrued to the com- 
<plainant. The District Judge therefore did not sct Megally in granting th 
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sanction—Kashmire Lal y Kishen Dei, 26 Cr.L] 90, AIR 1924 AL 
563. ΄ 


Ν. B.—It should be noted that many of the cases cited below are cases 
relating to sanctions, but the principle of those cases applies also to com- 
plaints, for under the old law no distinction was made between a sanction 
and a complaint The cases noted below are therefore cited with certain: 
verbal alterations, δὰ ᾿ 


612. Object of section :—The object of this section is to 
protect persons from beimg needlessly harassed by rash, baseless or Vexa-- 
tious prosecutions at the instance of private individuals for the offences 
specifled—-Parameshwaran v Emp , 39 Mad. 677; Palaniappa v. Ramasamy, 
32 MLJ 54, to protect persons from criminal prosecution by persons 
actuated by personal malice or ill-will or frivolity of disposition 
Balwant ν. Umed Singh, 18 All 203; Emp. v. Mahadeo, 1887 AWN. 
142; Ram Prasad v Sooba, 1 CW.N 400; to protect persons from 
criminal prosecutions upon insufficient grounds and to ensure prosecution 
only when the Court after due consideration is satisfied that there is a 
proper case to put ἃ party on his triel—Tuck Sew y Hain, 4 L.BR 2345 
to insist on there being prosecution only when the public justice demands 
it and to prevent prosecution when public interest cannot be served~— 
Ram Prasad vy. Sooba, 1 CWN. 400; Vasteva Puttaraiya v. Lakshmi,. 
2 Weir 178, Ο E v Girdharlal, Ratanlal 374; In re Chandra Kanta, 
3 CW.N. 3; Kishan v. Sheo Dial, 1893 A.W.N 104; and to save the time 
of Criminal Courts from being wasted by endless prosecutions without 
convictions—Parameshwaran v Emp, 39 Mad 677; Ram Prasad ν. 
Sooba Roy, 1 CWN 400 


Section 195, though it forms a part of the Code of Procedure, im 
reality contains a provision of the substantive law of crimes. It does not 
deal with the competency of the Courts, nor lay down which of several 
Courts shall in any particular matter have jurisdiction to try the case. 
Tt in reality lays down that the offences therein referred to shall not be 
deemed to be any offence at all, except on the complaint of the persons 
or the Courts therein specified, it enhances the connotation of those 
offences and limits the scope of their definition—Fakir Mahomed v. Emp. 
21S.LR 1, 27 CrLJ. 1105 (1110) 


613. Duty of Court :—A complaint ought not to be made under~ 
this section when there is no probability of conviction. It is necessary for 
the Court before makimg a complaint, to consider the evidence and to 
decide as to whether there is a prima facie case and any reasonable chance” 
of conviction being obtained—Abboo v Kuppusawmy, 2 Weir, 188: In re 
Paree Kunhammad, 26 Mad. 116; Chakrapani v. K. Ε, 12 M.L.J. 4081 
Abboo Chetty v. Kuppusawmy, 12 M.L.J. 302; Munisami v. Rajaratnam, 
44.MLJ 714; Kali Charan ν, Basudeo, 12 C.W.N. 3; Kusum Sao ν. 
Jonak Lal, 4 P.L J. 374; In re Reoji, 7 Bom. LR 732 (per Russel 121 
Palaniappa v. Ramasami. 32 M.L.J. 54: Kidha Singh v. Emp., 13 A LJ- 
111; Mutayya v. Maung Shwe, 3 Bur ΚΤ. 152, 11 CaLJj. 119: 
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Khayumat v. Crown, 14 S.L,R. 69; Bhagirathi v. Emp., 26 Cr.L.J 1401; 
Emp, ν. Sheoshankarpuri, 10 N.L.R. 177. 


It would be an abuse of the powers vested in a Court of justice if 
complaints were made by it on the principle that though the conviction of 
the party complained against is a mere possibility, it 1s desirable that the 
matter should be thrashed out, so that it may be decided whether or not 
an offence has been commuitted—Jadunandan y. Emp., 37 Cal. 250. 


In making a complaint, the Court must act on its own independent 
judgment and should not be guided by the opinions of others It 
should not act merely on the report of the Police—Bapu v. Bapu, 39 
Mad. 750 (757); Q. E. v. Sheikh Beart, 10 Mad 232 (239) 


614. Sub-section (1)—Complaint ~Under the present law, 
ἃ Court must make a complaint and cannot directly order prosecution. 
The complaint must set forth the offence, the precise facts on which it [5 
based and the evidence available for proving ft—Ram prasud v. Emp, 
25 A.L.J. 639, 28 Cr.L.J. 543 


If a Court adopts the procedure lad down in sec 476, and after 
making the necessary inquiry under that section, sends the case to a first 
class Magistrate, such action amounts to making a complaim—Q@ E v. 
Rachappa, 13 Bom 109. In order to make a complaint under this section, 
the Judge or Munsiff will hot have to appear before a Magistrate and make 
a complaint on oath like an ordinary complainant If he adopts the proce- 
dure under sec. 476, that would be sufficient Section 476 was enacted 
with the object of avoiding the inconvenience which might be caused if a 

eMunsiff or Subordinate Judge or a Judge were obliged to appear before a 

Magistrate, hke a private individual, and make a complaint on oath to 
lay the foundation of a prosecution—Ishrt Prosad ν, Sham Lal, 7 ἈΠ 
871 (F.B), 


But it should be noted that see. 476 refers only to offences ‘when 
comnutted before the Court’ and the ruling in 7 All 871 must be applied 
to those cases only. But if the offence is committed before a public 
servant other than a Court, his proper course is to prepare an ordinary 
complaint See Nga Lu Po v. K. E, UBR (1908) Cr.PC 13, 10 
Cr, 12. 

But even in the case of complaints by public servants, the law is not 
$o stringent as in the case of complaints by ordinary persons, Thus, 
where a Sub-Inspector drew up what was virtually a complaint and sent it 
up along with a calendar of witnesses to his immediate superior praying 
that a case under sec. 182 I P.C. be lodged against the accused, and then 
the superior officer get the documents presented to the Magistrate by the 
Court Inspector, it was held that there was a sufficient complaint by the 
Sub-Inspector, although it was not addressed to the Magistrate as required 
by sec. 4 (A) but to his superior officer—AMfehr Chiragh Din v Crown, 
4 Lah. 359 So also, where a police officer made a report that a certain. 
person had lodged a false information before him, and recommended that 
that person might be prosecuted, held that the report virtually amounted, 
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to a complaint within the meaning of sec. 195—Dulan Singh v. Emp, 40 
Cal. 360. 2 

The words “‘in writing’ have been inserted after the word “com~ 
plaint” in order to remove the inconvenience which might be felt if tt 
was made incumbent on the public servant to attend the Court and to 
appear before the Magistrate in order to lodge the complaint. It will be 
sufficient if he sends a written complant to the Magistrate. It is for 
this reason that clause (aa) has been added to sec. 200, so that tt is not 
incumbent on the Magistrate to examine the public servant (complamant) 
when taking cognizance of the offence~Lachm: Singh v. K. E., 5 P.L,T. 
505, A.LR. 1924 Pat. 691, 25 Cr.L.J. 972. 


It an offence under sec 173 I. P. C. is committed before a public 
servant, the Court shall not take cognizance of the offence without 2 com- 
plaint in writing from the public servant; and it is not open to 3 Magistrate 
to ignore the provisions.of this clause by the device of instituting the case 
under another section of the 1. P Code, Hence the Magistrate cannot say 
that he took cognizance of an offence under sec. 225B of the Penal Code, 
and that having done so, he was entitled under sec. 238 of the Cr. P. Code 
to convict the accused under sec 173 I. P. Code which he regarded 88 8 
minor offetice of the same character as that for which a penalty is provided 
under sec 2258 I. P. Code—Narain Singh v. K. E., 47 AU 114, 22 AL] 
1005, 26 CrL J. 446, A.LR. 1925 All. 129 


Instances of complaints :—Where a Munsiff who heard a sult was 
of opinion that certain persons should be prosecuted for offences under 
Secs, 193, 463, 471 1. P. C and directed them to be sent to ἃ Magis, 
trate for inquiry, it was held that the Munsiff’s order was a complaint 
within the meaning of this section—Ishri Prosad v, Sham Lal, 7 AN 871 
(F.B.) Where a Magistrate ordered the prosecution of a person, and 
Sent the case to another Magistrate for inquiry, it was held that the order 
must be deemed to be a complaint under Sec 476~Q. E. v. Yendava. 7 
Mad 189, Where a Civil Judge trying a rent suit was of opinion that 
a party to the suit had committed perjury, and sent the record to the 
Collector for starting a case under Sec. 193 I. P. C, it was held that the 
order was a complaint, though it was not an order under Sec 416-Ἐπιρ. 
v. Sandar Sarup, 26 All. 5:4 Where a Judge passed an order to the 
following effect —“I complan that R filed two false and forged bonds in 
the Court of Small Causes εἰς ᾿᾿ and sent the papers to the District 
Magistrate for taking action, it was held that the order of the Judge γ,35 
a complaint—Rajaram v. Καὶ E, 12 ALJ. 881, 15. Cr.L J. τοῦ. Where 
the accused removed the property which had been attached in execution 
of a decree, and on the report of the attaching officer the District Judges 
being of opinion that the accused should be prosecuted, ordered the papers 
to be sent to the Deputy Commissioner, it was held that the order of the 
District Judge operated as a complaint—Crown v. Nihala, 1904 P L.R. 3, 
1 Cr.L.} 36 Where ἃ Munsiff being of opinion that a document Aled in 
a case before him had been tampered with, communicated his suspicions 

οἷο the District Judge who thereupon wrote to the District Magistrate 
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requesting him to take action, it was held that the letter of the District 
Judge amounted to a complaint—Debi Prasad y, K. E, 35 All. 8, 13 
‘Cr L.J. 829. Where the District Judge forwarded to the District Magis- 
trate a copy of his judgment, with a letter in which he called attention 
to his remarks as regards the forgery of a will and requested the latter to 
take up the matter for judicial investigation, the letter was a sufficient 
complant—In re Aparoz, 20 BomLR 1018 Whese a Magistrate who 
-tried a case sent up a report to the District Magistrate that the accused 
had made a certain alteration in a document filed in Court and had thus 
‘committed an offence, the report amounted to a complaint—Suraj Prasad 
-v. Emp., 21 A.L.J. 825 


614A. Want of Complaint :—Under clause {b) of section 537 
before it was amended in 1923, the want of ἃ sanction or any irregularity 
in the matter of, a sanction or in a proceeding under sec. 476 did not 
‘stand in the way of a conviction, if it was otherwise sound. ‘This clause 
does not any longer find its place in sec 537 The inference is that 
“want of a regular complaint by a public servant or a Court must be fatal 
to ἃ prosecution—Ameraj v, Emp., 23 ALJ 35, 26 Cr.L J 751; Mohim 
Chandra v Emp., 56 Cal. 824, 30 Cr LJ 658, 33 C W.N 285; Girdhari 
Lal vy. Emp.,, 29 OC 1, 26 CrLJ 929, fankt Prasad ν Emp., 27 
Cr.) 901 (All), Ram Samujh vy Emp, 3 OW.N 614, 27 Cr.LJ. 
“969, 1 Luck, 523 


615. Subordination of public servants :—The subordi- 
nation of one public servant to another may anse either from express enact+ 
ment or from the fact that both the public seryants belong to the same 
department, one being superior in rank to another—Narasimhaya v. 
Venkatasami, 18 M.L J. 584, 8 Cr.L.J. 400 


A constable is subordinate to the Superintendent of Police—Tannee 
v. Βοποπιαῖι͵ 19 W.R. 33 Τῆς District Magistrate (in his executive 
capacity) is at the head of the Police, and the Police (6 g., the Superinten- 
dent of Police) is subordinate to him—Emp ν, Ram Khilawan, 1890 
A.W.N, 167; Emp, ν. Shib Singh, 27 All. 292, Chhote Lal v Chhedi 
Lal, 45 All, 135; Shtbboo v. Crown, 1910 P.R 6, 11 Cr.L.J. 252; 
4Contra—Ramasory Lal v, Q. E, 27 Cal 452 and Khazan Singh v. 
Kirpa Singh, 4 Lah. 130 In these two cases it has been held that 
although the police officers in a district are generally subordinate to the 
District Magistrate, the subordination contemplated by sec 195 is not 
such subordination; and that see 195 contemplates the subordination of 
the police officers to some superior officer of Police) If the District 
Magistrate makes the complaint at the request of the police, the com- 
plaint is not improper—Emp. v Saroda, 32 Cal 180 


A sub-divisional Magistrate passing an order under sec 144 does so 
as 8 public servant and not as a Court He is subordinate to the District 
Magistrate and not to the Sessions Judge {sec 17) Sub-section (8) of 
sec 195 does not apply to the case—Marm Musser v Emp., 6 Pat. 39, 
28 Cr.LJ 383 A commissioner appointed by the Court to examine 
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accounts is a public servant subordinate to the Court which appointed 
lum—Nana Khanderao, 29 Bom. L.R. 1476, 28 Cr.L J. 1021 (1022) 


The Secretary of a Municipal Board is subordinate to the Charrman— 
In re Sheo Prasad, 1892 AW.N. 31. 


The Registrar of the Small Cause Court 15 subordinate to the Chief 
Judge of the Court—In re Goverdhandas, 27 Bom. 130 


A Station House Officer is not subordinate to the Taluk Magistrate — 
Q ν. Velayudam, 6 Mad. 146. The Police 15 not subordinate to the 
Honorary Magistrate—Emp. v. Baldeo, 1895 A.W.N. 152; Tarinee Vv. 
Bonomali, 19 WR 33, or to the Townshup Magistrate—Crown v- Muar, 
1 LBR 101 Neither the Pohce nor the Sub-Magistrate is subordinate 
to the Sessions Judge—Redd; Rama Reddi v. Pub. Prosecutor, 27 ML] 
586, 15 CrLJ 612 A village Munsiff or village Magistrate ts not sub- 
ordinate to a Sub-Magistrate—Narasimhaya vy Venkatasamt, 18 MLS 
584 (dissenting from Q v. Persannan, 4 Mad, 241]. 


616. Clause (b) :—The power of a Court to complain in respect 
of offences mentioned in clause (b) is not restricted, as under clause (ch, 
to the parties before it~Emp. ν, Syed Khan, 3 Rang. 303 (F.B), AIR 
1925 Rang. 321 


Perjury —In mating a complaint against ἃ witness for periury the 
Court should ‘remember that the statement must be intentionally false in 
order to justify a prosecution—Sheodahin v. Bandhan, 2 A.L 1. 836. The 
essential mgredient of the offence is the intention of the person—In Fe 
Mant Buksh, 3 C.WN 81 


Again, the statement alleged to be false must have a bearing vro" the 
matter in issue When the question is neither material to the 1ssue ia the 
case nor goes to the credit of the witness, he is not lable to prosecution 
—Sheodahin y Bandhan, 2 A.L.J. 836; ΚΠαμιπιαὶ v Crown, 14 SLR- 
69; Maharaja Prosad y Emp, 2t ALJ. 673, 24 Cr.L J. 779 

Prosecution for perjury ought not to be made in respect of 
or inaccurate statement which 15 remotely relevant to the case and which 
is not pressed home to the witness in cross-examination—Muguaddos 
Zahuruddin, 20 Cr.L.] S64 (All) A prosecution for perjury oveht Not 
to be made while the princtpal proceeding in respect of which the perjury” 
is said to have been commutted 15 pending. If such 2 prosecution 5 . 
be started, it ought to be started after the principal proceeding has termi- 
nated—in re Vasudev, 24 Bom L.R 1153. A complaint for periety 
should not be made by the Court in cases where it will have to determine 
the question by merely weighing the evidence on both sides—Padaret 
v Rattan Singk, 5. Ῥ.1.1- 23, 1 PLT. 458, 21 Cry. 145. A Pro” 
cution for perjury m respect of a piece of evidence should not generally 
be made where the “τι! Court and the Appellate Court have rake 
different views as to its credibilty—Hirulal ν. Lila Mahton, 3 P-L.T. 60. 
p. G. 
uit 


a loose 


A prosecution for offences under secs, 193, 467 and 471 3 ᾿ 
im respect of a handnote sued upon may be made even though the 
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was compromised after it was heard in part—Dulloo v. D. I. G. of Police, 
49 Cal. 551, 23 Cr.L.J. 138. 


In considering the question whether a prosecution for perjury shall or 
shall not be made, it is a safe rule to give the witness a locus penitentiae 
and an opportunity to correct himself, and if he subsequently corrects his 
false statement, prosecution is inadvisable~Hukum Chand v. Emp., 29 
Cr.LJ. 679 {Lah.); In re Pandu, 19 Bom. LR. 61, 18 CrL.J. 480 
(481); Maharaj Prosad v, Emp, 21 A.LJ. 673. 


Where a Sessions Judge believes the evidence of a witness given 
betore him, but disbelieves the evidence given by him before the com~ 
mitting Magistrate, he should not prosecute for perjury in the alternative 
but he may prosecute for giving false evidence before the Magistrate~ 
Public Prosecutor vy. Nallan, 2 Weir 166. 


“617. Contradictory statements :—Whether a prosecution 
should be made for giving false evidence on the ground that the witness 
made contradictory statements, depends upon the circumstances of each 
case—Nga Lu Pe v. Emp., 4 Bur LT 262, 13 CrLJ 56. The mere 
fact that a witness made contradictory statements im the course of a single 
deposition is not a ground of prosecution—In re Chennamma, 2 Weir 
169, Hart Churn v. Emp, 4 C W.N 249, in such a case the Court should 
take into consideration the whole deposition—in re Saitb Bacha, 2 Weir 
168, and should consider if the contradiction may possibly be due to some 
confusion or mista&ke—In re Munt Buksh, 3 C,WN. 81 Nor should the 
Court make a complaint on the mere fact that the witness made two con- 
tradictory statements, one before the committing Magistrate and another 
at the tral, The Court should consider how the contradiction has 
happened and why the witness in the trial has resiled from his statement 
made before the committing Magistrate. Where the witness had made 
false statements before the committing Magistrate but deposed truly at 
the triat, the High Court refused to prosecute—Emp yv Tripura Shankar, 
37 Cal 618, 11 Cr.L.J. 360. Before making a complamt in respect of 
contradictory statements τὲ would be necessary and proper to allow the 
person, against whom the complaint 1s made, an opportunity to explain 
the statements fully and to state the circumstances under which they 
came to be made—Iqbal v. Welayat, 17 Cr LJ} 93 (All); Fazal Din v 
Crown, 3 Lah. LJ. 442 


A Court should not prosecute merely where there 1s a discrepancy 
between a statement made on oath and 2 statement made under circum- 
stances in which the witness 1s not bound to state the truth, eg, where 
8 person made {wo contradictory statements one im a petition in which 
he is not bound to state the truth, and another in a deposition—In re 
Chennamma, 2 Weir 169 

Where a person made two contradictory statements, one before a 
Magistrate snd another before a Subordinate Judge, 11 15 necessary that 
there should be a proper complaint for prosecution on each branch of 7 
the alternative, ic. one complaint from the Magistrate and another from 
the Subordinste Judge. The Court to which both Courts are subordinate- i 
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‘may properly make the complaint where one Court is not subordinate to 
the other—Emp, v. Purshottam, 45 Bom. 834 (F.B.), 23 Bom. LR. 1, 
22 Cr.L.J, 241. 


618. False Charge —Where a Magistrate dismisses a complaint 
cas false, and is of opinion that the complainant ought to be proceeded 
against under sec. 211 I. P. Code, the proper procedure for him to follow 
is to make a complaint under sec. 195 Cr. P. Code, and not to hold an 
inquiry into the case himself under Ch. XVIII and commit the com- 
plainant to the Court of Session for trial under see. 211 I. P. Code— 
Ambika v. Emp., 5 Pat. 450, 7 P.L.T. 716, 27 Cr-L.J. 987. 


A complaint for an offence under Sec. 211 I. P. CG. can be made 
only when the case is deliberately false; but where the case brought is 
not false in substance but is bolstered sp by false evidence, prosecution 
should be made for an offence not under sec. 211 but under sec. 196 
1. P, Ὁ ~Bholanath v, Harimohan, 7 ©.L.J 169. 


Mere acquittal of the person against whom the charge was made is 
not sufficient for a prosecution under Sec. 211 I P. C. There must be 
more than a mere acquittal; there must be a reasonable belief in the 
mind of the prosecuting Court that there was no foundation whatever for 
the original charge; there must be a belief that in instituting the ΠΩΣ 
proceedings the uccused had acted knowingly without belief in the truth 
of the allegations made by himself and recklessly without caring whether 
the allegations were true of false—Kusam v. Janaklal, 4 P.L.J. 374. 


The fact that the complainant fails 40 prove his case is by itself not 
sufficient to sanction a prosecution under sec. 211 I, P. Code. It must 
be established satisfactorily that the complaint was made with intent to 
‘cause injury or that it was a false complaint made with the knowledge 
that it was false—Bhuan Kahar v. Emp,, 6 P.L.T. 365, 26 Cr.L.J. 14]. 


Before making a complaint for bringing a false case, it is necessary 
‘that the case must be judicially determined; the original case must be 
disposed of according to law before proceedings can be taken for prosecu- 
tion for false charge—Gunamony v. Q. E., 3 C.W.N. 758; In re Sahiram, 
SC.W.N 254; Munshi Isser vy. K. Ε΄, 14 C.W.N. 765, 11 Cr.L.J. 3545 
Sheikh Kutub Ali v. Emp, 3 ΟΝ. 490; In re Ningappa. 48 Bom. 
360, 26 Bom L.R. 183. A Magistrate is not competent to ‘order the 
Prosecution of the complainant for making 8. false complaint unless that 
complaint 1s dismissed ἃς false—Gunamony y. Q. E., 3 C.W.N. 1581 
Aly Mahomed v Emp., 1912 PR. 2. If the original case is neither 
tried out nor dismissed on evidence taken, the prosecution is invalid— 
Ram Sarup v. Καὶ E., 4 OC. 127, 


619. False Claim :—Before prosecuting a person under sec. 219 
1, P. C for bringing 8 false claim, that person should be allowed aD 
opportunity of proving his claim; a prosecution should not be made when 
that person has been thwarted in his attempt to establish the correctness 
of hia clam by the unwarranted activities of the Police acting as the 
agent of the other party—Khairati Ram v. Crown, 3 Lah. L J. 537- 


yore 
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620. False charges made before police :—A complaint by 
the Court is necessary when the offences referred to in this clause are 
committed-in or in relation to any proceeding in Court; no complaint is 
necessary when the offence is committed in police proceedings, 6.8. when 
a false charge is made ta the Police and has not been followed by ἃ. 
judicial investigation thereof by a Court—Tayabullah v. Emp., 43 Cal. 
1152; Ramasami v. Ὁ. E., 7 Mad. 292; Anon., 2 Weir 162, Putiram v. 
Mahomed Kastm, 3 C.W.N. 33; Emp v. Irad Ally 4 Cal. 869; Karim. 
Baksh v. Emp., 1905 P.R. 12; Q -E v. Ganpat, Ratanlal 704; Dhanke 
v. Umroo Singh, 30 All. 58; Bakshi v. Emp, 21 A.L.J. 805; Q. E. ve 
Sheikh Beari, 10 Mad. 232; Bholu v. Punap, 23 N.L.R. 136, 28 Cr.L.J. 
934. If, however, the information to the police was followed by a com~ 
plaint to the Court based on the same allegations and on the same charges. 
as those contained in the information to the Police, and the complaint 
was investigated by the Court and found to be false, a complamt of the 
Court would be necessary for prosecuting the false complainant because 
it was an offence committed in relation to a proceeding nm Court~—Crown. 
v. Ananda Lal, 44 Cal. 650; Jogendra v. Emp, 33 Cal 1; Q .E. v. 
Sham Lal, 14 Cal. 707; Jadunandan v. Emp., 37 Cal 250, Po Hlaing v. 
Ba Ε.. 6 L.B.R. 50, 13 Cr.L.J 565, Nagapan ν. Emp, 1 Bur. 1.1 258. 
Contra—Prag Datt v. Emp., 51 All. 382, 27 ALJ 68 Where an 
information to the police is followed by a complaint to the Court based 
on the same allegations and the same charge, and the police investigates 
the case and reports that it is false, the complaint of the Court is 
necessary even in respect of the [4155 charge made to the police, on the 
ground that it was an offence committed in relation to a proceeding in 
Court. The fact that the complaint was not investigated or proceeded 
with by the Court does not make any difference—Md. Yasin v, Emp., 4 
Pat. 323, 6 P.L.T, 457, A.I R. 1925 Pat, 483, Daroga Gope v. Emp., 5 
Pat 33, 6 P.LT, 515, 26 Cr.L J. 1269, Chuhermal v. Emp., 23 S.LR. 
285, 30 Cr.L.J. 732 (734). 


Ifa false charge is made by A before the police against three persons 
B, C and D, but the police takes criminal proceedings in Court against 
B and C but releases D from the charge, and B and C are acquitted by 
the Court, held that a complaint of the Court is necessary for the prose- 
cution of A for making false charge agamst B and C, but no complaint 
is necessary for the prosecution of A for making false charge against D, 
because there was no proceeding in Court against Ὁ, he having been 
released by the police before the case came to Court—Emp. v. Kasht 
Ram, 46 ΑἹ! 906 (910, 912), dissenting {rom Emperor v Havdwar, 34 
All 522 in which it was held that, under similar circumstances, ἃ com- 
plaint of the Court would be necessary for the prosecution of A for 
making false charge against D, because the charge against D fed to the 
proceeding in Court although D was not charged in Court. 


ii ~—These words have 
“Alleged to have been committed” | 
been substituted for the simple word ‘ committed’’ occuring in the off 
section. See Note 626 under clause (6) ἐπ] γᾶ. 
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620. False charges made before police :—A complaint by 
the Court is necessary when the offences referred to In this clause are 
committed in or in relation to any proceeding in Court; no complalnt Is 
necessary when the offence is committed In police proceedings, e.g. when 
a false charge is made to the Police and has not been followed by a 
judicial investigation thereof by a Court—Tayabullah v. Emp., 43 Cal, 
1152; Ramasami v. Ὁ. E., 7 Mad 292; Anon,, 2 Weir 162; Putiram v. 
Mahomed Kasim, 3 Ὁ W.N. 33; Emp. v. Irad Ally, 4 Cal. 860; Karin 
Baksh v. Emp., 1905 P.R 12; Q .Ε ν. Ganpat, Ratanlal 704; Dhanka 
ν. Umroo Singh, 30 All. 58; Bakshe v. Emp., 21 A.L J. 805, Q. Ε΄. ν. 
Sheikh Beari, 10 Mad. 232; Bholu v. Punajt, 23 N.LR. 136, 28 Cr.L.J. 
934, If, however, the information to the police was followed by a com- 
plaint to the Court based on the same allegations and on the same charges 
as those contained in the information to the Police, and the complaint 
was investigated by the Court and found to be false, a complaint of the 
Court would be necessaty for prosecuting the false complainant because 
it was an offence commuted In relation to a proceeding in Court—Crown 
v. Ananda Lal, 44 Cal. 650; Jogendra ν. Emp., 33 Cal, 1, Q .E. ν, 
Sham Lal, 14 Cal. 707; Jadunandan v Emp., 37 Cal 250, Po Hlaing v. 
Ba E., 6 L.B.R. 50, 13 CrL.j. 565, Nagapan v. Emp, 1 Gur, L.J. 258. 
Contra~Prag Datt v, Emp., δῖ All. 382, 27 ALJ G8 Where an 
information to the police is followed by a complaint to the Court based 
on the same allegations and the same charge, and the police Investigates 
the case and reports that it is false, the complalnt of the Court is 
necessary even in respect of the false charge made to the police, on the 
ground that it was an offence committed in relation to a proceeding in 
Court. The fact that the complaint was not investigated or proceeded 
with by the Court does not make any difference—Md, Yasin v. Emp,, 4 
Pat. 323, 6 P.L.T. 457, A.LR. 1925 Pat. 483, Daroga Gope v. Emp., 5 
Pat. 33, 6 PL.T. 515, 26 Cr.L J. 1269, Chuhermat v. Emp., 23 S.L.R. 
285, 30 Cr.L J. 732 (734). 


It a false charge is made by A before the police against three persons 
B, C and Ὁ, but the police takes criminal proceedings In Court agalnst 
B and C but releases D from the charge, and B and C are acquitted by 
the Court, held that a complaint of the Court Is necessary for the prose» 
cution of A for mating false charge against B and C, but no complatnt 
is necessary for the prosecution of A for mating false charge apainst D, 
becaus: there was no proceeding in Court against ἢ, he having been 
released by the police before the case came to Court—Emp. v, Kashi 
Ram, 46 All. 996 (910, 912), dissenting from Emperor v. Hardwar, 34 
All, 522 in which it was held that, under similar circumstances, 4 come 
Plaint of the Court would be necessary for the prosecution of A for 
making false charge against Ὁ, because the charge against 1) fed tu the 
Procezd'ng in Court although D was not charged in Court, 


“Alleged to have been committed’ :--thess words have 
been substituted for the simple word “ ecmmitted” weuring tn the old 
section. See Mote 626 under clause (2) Infra a 
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621, “In relation to” :—The words ‘‘in relation to” in this 
¢lause are very general and are wide enough to cover a proceeding in 
contemplanon before a Criminal Court, though the proceeding may not 
have begun when the offence was committed. Therefore, sanction (com- 
plaint) is necessary for the prosecution of a person for abetment of per- 
jury, though the main case in which the false evidence was intended to 
be given was not then commenced but was in contemplation —Jn re Vasu- 
deo, 24 Bom LR. 1153, 24 Cr.L] 171; Chuhermal v. Emp, 23 SLR 
285, 30 CrLJ 732 (734) But the Calcutta High Court is of opinion 
that the words ‘‘in relation to” mean that there must be some proceeding 
actually pending in a Court, in relation to which the offence (e.g. fabrica- 
tion of false evidence) is alleged to have been commutted, Where there 
‘was no such proceeding pending in any Court, but there was simply ἀπ 
investigation being held into the matter of a complaint during the course 
of which the offence was alleged to have been committed, no complaint 
is necessary under this section—Jagat Chandra v. Q. E., 26 Cal. 786 
(790). 


This section does not apply where the fabrication of false evidence 
was made not with the intention of using that evidence in a Court. but 
only with the intention of influencing the Police in their investigation 
Emp v. Ismail, 52 Bom 385, 30 Bom.L.R. 330, 29 Cr.L J. 403 (406) 


Where there was no proceeding, pending or disposed of, in winch 
or im relation to which, an offence under sec. 193 I. P. Code is sud 10 
have been committed, no complaint 1s necessary—In re Govind Panda- 
rang, 45 Bom 668 (671), 22 Bom. LR 1239, 22 CrL.J. 49. 


622. Court :—The word ‘Court’ in this section has a wider 
meaning than a Court of Justice as defined in the Penal Code Having 
regard to the obvious purpose for which this section was enacted, the 
widest possible meamng should be given to this word, and it will include 
@ tribunal empowered to deal with a particular matter and authorised tO 
receive evidence on that matter im order to come to ἃ determinauon 
{e.g. a tribunal formed under the Calcutta Improvement Act)—Nenda Lat 
v. Khetra Mohan, 45 Cal 585, Raghubans v Kokil, 17 Cal. 872; Seadut 
Ali ν. Emp., UW CWN 909 


The word “Court” cannét be so construed as to inchide a Court ἸΏ 
a Native State, eg Baroda Court—/n re Mulubhai, 49 Bor. 860, 2 
Bom L.R. 1063, 26 Cr.LJ 1456. 


The expression ‘Court’ in sec 195 is of wider scope than the expres~ 
sion Civil, Criminal or Revenue Court in sec, 476. This is indicate 
by the word ‘includes’ occurring in sec. 195 (2). Section 476 speaks of 
a civil, revenue or criminal Court, it does not refer to any Court other 
than such Courts, whereas see 195 refers to Courts in general—Kanhaipa 

Lal ¥ Bhagwan Das, 48 All. 60, 23 ALJ. 956, 26 Cr.L.J. 1485, AIR. 
¥p26 All. 30; Bilas Singh v. Emp, 47 All, 934, 23 A.LJ. 845, ALR. 
1925 All, 737 (per Sulaiman J ; Daniels J. contra), But the Castcutts 
High Court holds that although the word used in sub-section (2) of this 
section is ‘includes,’ the Courts which can make 2 complaint under this 
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section are restricted to the Courts detailed in sec. 476 Reading sec. 
476 together with sec. 195, it is difficult to see what would be the Court 
contemplated by sec 195 other than Civil, Revenue or Criminal Courts— 
Galstann v. Banku Behari, 31 C.W.N. 825 (827), 28 Οτ 1. 809. 


{Vhat are ‘Courts*:—A Collector acting in appraisement proceedings 
under Secs 69 and 70 of the Bengal Tenancy Act—Raghubans vy. Kokil, 
17 Cal, 872; a Certificate Oftcer acting under section 6 af Bengal Act 
I of 1895 (Public Demands Recovery Act)—Sunder y διαὶ, 28 Cal, 2173 
a Tahsitdar holding an enquiry as to whether a transfer of names in a 
land register should be made or not is a Court, since he is authorised 
under Madras Act III of 1869 to receive evidence and to come to ἃ 
judicial determination as to whether the transfer should be made or not— 
Ο. E. v. Munda, 24 Mad. 121; ἃ village Munsiff trying a case under 

. Regulation IV of 1816—Q. E. v. Venkayya, 11 Mad, 375; a Registrar 
‘af the Presidency Small Cause Court of Calcutta is a Court, since he 
15 entitled to decide the question of service of summons, and is entitled 
to receive evidence in order to come to ἃ finding on that matter— 
Balchand v. Taraknath, 18 C.W.N. 1323, 16 Cr.L J. 151; a District 
Judge determining the validity of election under Sec 22 Bombay District 
Municipalities Act (III of 191}—In re Nanchand, 37 Bom 365; an 
Income Tax Collector—In re Punamchand, 38 Bom 642; Nataraja v. 
Emp., 36 Mad. 72; K. E. v Rup Singh, 1905 PR 44, a tribunal con- 
Stituted by the Calcutta Improvement Act (V of 1911)—Nundo Lal vy. 
Khetra Mohan, 45 Cal. 585, a Deputy Commissioner acting under 5 
(h) or 5. (ili) of the Rules made under sec. 240 of the Punjab Municipal 
Act (If of 1911)—Karimulla v. Emp., 22 Cr LJ. 525 (Lah) 


What are not Courts "---ἃ Collector or Deputy Collector acting under 
the Land Acquisition Act—Durga Das v Q E, 27 Cal 820; Ezra ν. 
Secretary of State, 30 Cal. 36,7 C.WN 249, Galstaun v Banku Behary, 
31 C W.N, 825; a Collector to whom an application is made to replace 
a damaged stamp—Q. v. Gour Mohan, {1 WR 48, a Commissioner 
‘Appointed for the examination of a witness—Seadut Alt v Emp., 11 
CW.N 909; an arbitrator appointed by the Court—Puthah v Veera. 
sami, 17 M.L.J 420, Mula Mal v. Chiranyt Lal. 1914 PR 3, 15 CrL J, 
358; a Registration officer—Gopi Nath v. Kuldip, 11 Cal. 566; Mulfat 
ἦν Emp, 10 CW.N 222, a Police officer examining a person under 
section 161 in the course of an investigation—Q Εν TIsmal, 11 Bom, 
659; a Potice patel—Emp. v. Irbasapa. 4 Bom 479, an Excise Collector 
—Mahadeo v. Narayan, 10 © W.N_ 220, an Assistant Collector holding 
a departmental inquiry under the Bombay Land Revenue Code into the 
misconduct of a subordinate—In re Chofalal, 22 Bom 936, ἃ Collector 
in his administrative (and not judicial) capacity-Emp v Santi Lal, 42 
All. 130; a cernficate Officer acting under B im ο Public Demands 
Recovery Act-—Jharu Lal v- AMohant Madan Das. 2 Pat 257, (but Bee 28 
Cal. 217 cited above), a Naeb Tahsitdar acting in his administrative 
capacity 2s Revenue officer and not im his judicial capacity as a Revenne 
Court—Crown ν Lehna Singh, 1915 P.R. 18; 8 District Judge in py / 
capacity as District Registrar—Dina Nath v. Nek Ram, 2Q ALJ. gg. ἢ 
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Magistrate passing order under section 144 of this Code does so as 3 
public servant and not as a Court—Natarajan ν, Rangasami, 44 M.L.J. 328, 


623. What Court can make complaint :—The only Courts 
that can make complaints for prosecution for an offence are those before 
which the alleged offence was committed, or the Courts to which such 
Courts are subordinate—Juggut v. Kashi Chunder, 6 Cal. 440. Where a 
plaintiff first instituted a suit im one Court and obtained a decree for a 
part of his claim, and then presented a fresh claim in another Court in 
respect of the item disallowed by the first Court, and fraudulently obtained 
an ex parte decree, whereupon the first Court took action under sec. 195 
Cr Ῥ C, and made a complaint in writing under sec. 210 I. P. Code, 
held that the action could only be taken by the second Court, and not by 
the first Court, because the imstitution of the second suit and the obtain- 
ing of a decree by fraudulent means could not be held to be an offence 
committed in relation to proceedings in the first Court—Wishau v. Crown, 
6 Lah 445, 26 PLR. 717, 26 Cr LJ. 1588. 


As a general tule, complamts should be made by the Court before 
which the offence is alleged to have been committed and not by any other 
Court—In re Raa of Venkatagin, 6 MH.CR 92; Nga Aung ν. K. Εν, 
9 Bur. L.T. 202, 18 Cr.L.J. 97; Karim Baksh v, Mutchand, 1879 P.R. 29- 
But a complaint may be made in the first instance by the superior Court, 
even though no complaint was made by the subordinate Court before 
which the offence was committed—Palaniappa v. Annamalai, 27 Mad. 2233 
Bhadeswar vy Kampta Prasad, 35 All, 90, 11 ALJ. 11. Thus, the High 
Court can make a complaint while exercising its powers of revision 
Ponnusamt v. Chockalingam, 25 MLJ 593, 14 Cr.L.J. 624, Gudala v. 
Jamal, 16 Cr LJ 740 (Mad), and consequently the High Court can direct 
that its order in the revision case should issue as a complaint to the 
Magistrate—Syed Khan vy Nagoor, 3 Bur. LJ 141, 26 Cr.L.J. 262 


The Court contemplated by this section is the Court before which the 
offence 1s committed. Where, therefore, the offence of perjury was com 
mitted before the Sessions Court of Ahmedabad, and subsequently & 
portion of the territory subject to its jurisdiction was placed under the 
newly constituted Sessions Court of Kaira, held that the new Sessions 
Judge, though having territorial jurisdiction over the accused, had no 
power to make a complaint regarding the offence which was committed 
before the Sessions Court of Ahmedabad—In re Maneklal, 28 Bom.L R. 
1296, 28 CrL.J 49, 

Transfer of Judge ‘—Aa a matter of convenience and expediency, the 
complaint should be made by the Judge who tried the case, if he is 
present, If he is not present, it may be made by any other Judge of the 
same Court—Emp. v Molla Fuzla Karim, 33 Cal, 193; Yad Ram v. Risat, 
TALI. 50 The complaint may be made by the successor-in-office of the 
Judge wha tried the case in which the offence was committed—Begu Sing 
v. Emp., 34 Cal. 551; In re Lalit Mohan, 5 C.LJ. 1763 Dharamdas ν. 
Sajore, 11 C.W.N. 119; Karim Buksh v. Mulchand, 1879 P.R. 29. See 
sec. 589 as now amended. Under this clause, the complaint can be made 
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only by the Court in question before whom the offence is alleged to have 
been committed, and not the particular public servant concerned who 
made the inquiry. Therefore where a Deputy Magistrate dismissed a 
complaint as false, and was then transferred to another district, the com- 
plaint is to be made not by that particular Deputy Magistrate but by the 
successor of that person in the office of the Deputy Magistrate—Ram 
Ajodhya v. Emp., 8 PLT. 674, 28 Cr LJ. 643. 


Where a Deputy Magistrate who had tried the case was transferred 
from the district, and the complaint was made by the District Magistrate, 
before whom all cases pending before the Deputy Magistrate were placed, 
it was held that although the cases pending in the Court of the transferred 
Magistrate were placed before the District Magistrate either for disposal 
or for re-distribution among his subordinate Magistrates, still he never 
becamz the presiding Judge of the Deputy Magistrate’s Court and there- 
fore was not competent to make the complaint—Mofizuddin v. Basanta, 
16 Cr.L J. 640 (Cal) Where there are several Deputy Magistrates at a 
subdivision and one of them 1s transferred, and another officer 1s appointed 
to the subdivision in general terms and not ‘in place of” the outgoing 
officer, the Deputy Magistrate who comes to fill the gap 1s not the 
successor-in-office of the outgoing Deputy Magistrate, and the former 
cannot make a complaint under this section in respect of an offence corm- 
mitted before the latter—Girtsh Chandra v Sarat Chandra, 42 Cal 667 
(669, 674), following Mohesh Chandra v Emp., 35 Cal. 457 (460) An 
abetment of perjury was committed in the course of an inquiry before a 
committing Magistrate (who was a first class Magistrate). While the pro- 
ceedings were pending before him, the Magistrate was transferred and 
was succeeded by a second class Magistrate (who had no power to commit), 
The outgoing Magistrate therefore sent the proceedings to the District 
Magistrate. [1 was held that the District Magistrate had jurisdiction to 
make a complamt in respect of the offence, for he was ‘such Court’ 
teferred to in clause (1) (Ὁ) of this section, and was the officer on whom 
devolved the disposat of committal of cases im the district—In re Ramarao 
42 Bom 190, 20 Bom. L. R. 117 

Transfer of case -—Where a case is transferred to another Court, it 
is the Court which tries the case on the merits that can make the complaynt 
and not the Court which took cognizance of the case and issued process— 
feeban Krista v Benoy Kristo, 6 ΟΝ 35, Putiram v Mahomed Kasim, 
3 C.W.N, 33, Where a case was transferred by a Magistrate to another 
Magistrate for investigation, the Court which investigated the case was the 
Proper Court ta order the prosecution and not the Court which transferred 
the case, since the Court which transferred the case ceased to have juris- 
diction in the matter, see Emp v Bhiku, 39 Cal 1041, 16 CWN 855 
But where 8 false complaint against a public servant made to a Deputy 
Commissioner, was simply referred (and not transferred) for inquiry end 
Teport under section 202 to a Subdivision. Magistrate, the latter could net 
make order for the prosecution of the complainant for bringing a false case 
—Asmatulla v. Emp. 4 CW N 306 But in another Calcutta case, an 
opinion has been expressed that an order for prosecution for bringing 2 

Cr. H 
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false case can be made by the Magistrate investigating the case under 
sec. 202 and not by the Magistrate who sent the case to the former for 
investigation—Maniruddin v. Abdul Ranf, 40 Cal. 41 (44). 


Commitment of case —In a case committed to the Sessions, it is the 
Sessions Court and not the commiting Magistrate who can make ἃ com- 
plaint for prosecution of a witness who made false statements before the 
committing Magistrate, because such statements are said to be made in 
relation 10 proceedings before the Sessions Court—Narayana v. Palani- 
appa, 5 L.W. 218, 18 Cr.L J. 143, Anonymouns, 2 Weir 160. 


Court acting in a different capacity :~The Collector of a District in 
deciding a revenue appeal came to the conclusion that a receipt filed τα the 
case Was Not gertuune. He took no steps in this connection as Collector, 
but acting as the District Magistrate made a complaint. It was held that 
the act of the District Magistrate was ultra vires—Emp v Ram Sahat, 40 
All. 144, 16 ΑΙ} 68, 19 Cr.L J. 201. 


Temporary Court:—The Court of the City Magistrate not being a 
permanent one with a perpetual succession of Judges, only the Sessions 
Judge and not the successor of stich Magistrate on his transfer is competent 
to make the necessary complaint for prosecution for an offence commutted 
before such Magistrate—Jia Lal v. Phogomal, 1918 P.R. 22. 


Court abohshed and re-established :—Where by a notification in the 
Gazette, the Court of the Sub-Magistrate at B was abolished and two 
years aftetwards the said Court was restored with its terntorial limits 
somewhat curtailed, it was held that there was no such continuity as would 
enable the High Court to hold that the Court that was re-constituted was 
the same as the one that had ceased to exist; end consequently the new 
Court could not mate a complaint in respect of an offence committed 
before the old Court—In re Appa Atla, 16 Cr.L J. 787 (Mad). 


624. No delegation of power :—The power to make 8 com 
plaint must be exercised by the Court before which the offence was com 
mitted The Court cannot delegate that power even to the Public Prose~ 
cutor. The filing of a complaint by the Public Prosecutor, jn the absence 
of ἃ compfaint by the Court, will not be treated as equivalent to 8 com 
plaint by the Court—Crown v Gurdita, 1917 P.R. 19, 18 CrL.J. 548 


625. Clause (c) :—Offences under this claus : τ΄ 
Opences described in sec 463 1. P, C.:—The word ‘forgery’ Is used 85 
a general term in sec “463 I. P C., and that section Is referred to 15 
a comprehensive sense in this clause, so as to embrace all species δὶ 
forgery punishable under the Penal Code, including one under Sec 4 4 
1. P. C—O. E. τ. Tulja, 12 Bom. 36, Teni Shah v. Bolai Shah.‘ 
C.W.N 479; Κααίται; Ram v Malawa Ram, § Lah. 550 (853), 26 ΟΥ̓]. 
537, Ram Samuyh τ. Emp, 3 O.W.N 614, 27 Cr-L J. 969; Ismail Panis 
v. ΚΑ. E., 26 CrLJ. 1115, APR. 1925 Nag. 337; or an offence under 
sec 463 1, P. C.—Asst Sessions Judge v. Ramammal, 36 Msd. 3374 Οἵ 
under sec, 466 1, Ρ. C.—dAnonymous, Ratanlal 83; Bachy Behary δ. 
Emp., 20 Cr.L.J 630 (Pat); of under sec. 465 1. Ρ, C.—Khairati Rar Ἣν 
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Malawa Ram, 5 Lah. 550. But it does mot include an offence under 
sec. 474 I, P. C.—Asrabuddin v, Kalidayal, 19 C.W.N. 125. 


Since an ‘offence described in sec. 463’ includes an offence under 
sec. 467 I, P. Code, it follows that where a prosecution of an accused is 
ordered only under sec. 471 I. P. Code, without referring to any other 
section, but he is tried and convicted under secs. 471 and 467 I. P, Code, 
the conviction under the latter section is not sustainable, as there was no 
complaint In respect of an offence under that section—Ram Samujh v. 
Emp , 1 Luck. 523, 3 O.W.N 614, 27 Cr LJ 969 (970). 


A complaint may be made by the Court for prosecuting the plaintiff 
for bringing a false claim on a forged document, even though the case 
in which the claim was held to be false was decided by consent of the 
parties—Emp. v. Ram Narain, 27 Cr.L.} 1021 (All). Cf. Narain Das 
v. Emp., 25 A.L.J. 559, 28 Cr.L.J 549 

Where the original complaint made by the Court was in respect of 
abetment by conspiracy, and the Magistrate acting on the facts disclosed 
in the evidence for the prosecution added a second charge of abetment 
of forgery in an account book produced before the Insolvency Court in 
pursuance of the alleged conspiracy, held that a complaint of the Insolvency 
Court was not necessary, for the second charge was in respect of an 
act done in pursuance of the conspiracy mennoned in the omginal com~- 
plaint. Sec 235 of the Code also permits a joinder of such charges— 
Abdul Rahman v Emp., 4 Bur. L J. 213, 27 Cr L.J 669. 


626. “Alleged to have been committed” :—These words 
have been substituted by the Select Committee of 1916 for the word 
“committed” in deference to the remarks made by Piggott J. in Emperor 
v. Bhawani Das, 38 All, 169 at page 172. ‘With regard to the actual 
wording of the sub-section under consideration it does seem to me to be 
somewhat lacking in precision To forbid a Court to take cognizance of 
an offence commutted by a party is open to the criticism that no Court 
can decide whether an offence was ‘committed’ or not until after it has 
taken cognizance It seems necessary, therefore, to read the word 
‘committed’ as equivalent to the expression “alleged to have been .cm- 
mitted,” See also Janardhan v. Baldeo Prasad, 5 PLJ 135 


627. Document :—The word ‘document’ in this section means 
the original document Where the origina) forged document wes not 
produced or given in evidence, but only 4 registration copy of it was 
produced in the suit, no complaint by the Court was necessary for a 
Prosecution under secs 465 and 4671 P C—K E v Raya Mustafa, 
8 OC. 313, 2 Cr.L.J 653 The words ‘produced or given in evidence’ 
In this section refer only to the production of the ormgrmal and not to the 
Production of a copy, and this for the very reason that the Court before 
which a copy of the document is produced is not reilly in a posiion to 
express any opinion about the genuineness of the original—Gurdhart Lat 
v Emp, 290C 1,2 0.WN 174,26 CrLJ 929 

628. “Produced or given in evidence :—Complaint by 
the Court ts necessary If the document ws produced in Court—des 
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uddin ν, Katdayal, 18 C.WN 125, 16 Cr.L.J. 309, even though 1t was 
not given in evidence~ Akhil Chandra v. Q. E., 22 Cal. 1004; In re Gopal, 
9 Bom 1... 735. The word ‘tor’? which intervenes between the word 
“produced’? and the words ‘given in evidence’ shows that it 18 dis- 
junctive, and that a complamt ts necessary not only in cases where the 
document has been given im evidence, but also in cases where it has been 
produced—-Babu fha, 9 PLT. 800, 30 Cr.L.J 236 (239). The word 
“produced” has been added in the Code of 1898, and did not exist in the 
old Codes, and therefore the decision in Abdul Khadar v. Meera Sahib, 
15 Mad. 224, (in which it was held that no sanction was necessary unless 
the document was given tn evidence} is no fonger good law 


Complaint by the Court is necessary, if the document is ‘produced’ 
ue. tendered in evidence, although st 1s not exhibited and marked nor con~ 
sidered by the Court—Gura Charan v. Girya, 29 Cal. 887, Emp. Ys 
Bansi, 51 Cal. 469, 26 Cr LJ 24 (26). The mere filing of the document 
is tantamount to production, and is sufficient to constitute the offence-~ 
Rate [ha v. K. E., 39 Cal 463; Asrabuddin v Kalidayal, 19 C WN. 125; 
Mobarak Ah vy Emp, 17 Ὁ W.N, 94, 13 Cr.L.J 449; Tularam v. Emp, 
28 Cr LJ. 388 (Nag) Where a party to a proceeding hands up a docu- 
ment to the Judge who does not take the document on the file, but returns 
it to the party, the document 1s ‘produced’ all the same within the me? 
of this clause--Gulab Chand v Emp, 49 Bom 799, 27 Bom L.R 1039, 
21 Cr,L.J 251 

Where a certified copy of a forged entry in an account-book was 
accompanied with the plant, and then under ©. 7, τ. 17, C. P. Code, the 
account-book was produced before the Court, and the munsarim then 
checked the copy and marked the account-book and returned it to the 
plaintiff, held that as the account-book was produced before the Court, any 
offence committed in respect of this account-book (viz. offence under 
secs 467 and 471 1 P Code} has certainly been committed in respsct 
οἵ a document produced in Court, although it may be that the book was 
never called to the Court after st had been shown to the munsarim (he 
case having been decided on the oath of the defendant)—Rameshwar Lat 
v Emp., 49 All. 898, 25 ALJ 585, 28 Cr.L J. 668. . 

This clause is wide enough to cover a document produced or ρίνεῦ ig 
evidence in the course of ἃ proceeding, whether produced or given in ἐν 
dence by the party who ts alleged to have commuted the offence of by 


any one else~in re Bhau Vyankatesh, 49 Bom. 608, 27 Bom L.R A 
27 CrLJ 69 in other words, two things are necessary under ane 
in 


{c), viz (1) the document must be produced or given in evidence ἢ 
Proceeding. (2) the offence must be alleged to have been committed by 
a party to the proceeding, but it is not necessary that the person who 
Produces the document in Court must be the offender himself. 


Where a document was not produced in the sult but w2s disclosed 
in an affidavit Aled therein, and inspection thereof was allowed [Ὁ the 
other side, and st was filed in the office of the Translator of the Hist 
Court for translation, held that these actions did not amount to producing 
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the document in evidence, as it was not actually produced in Court, and 
therefore no complaint of the Court was necessary for prosecution under 
secs. 465, 467 and 474 1. P. C. in respect of that document—Munisamy 
v. Rajaratnam, 45 Mad. 928 (F.B.), 43 M.L.J. 375, A.I-R. 1922 Mad 
495. Where in a proceeding under sec. 145 a document comes into Court 
attached to a police report, prior to the proceeding, the document is not 
said to be produced in Court, and even if it is, ne:ther of the parties to 
the proceeding is a party to its production; consequently the complaint of 
the Court is not necessary as a condition precedent to the institution of 
criminal proceedings against the guilty party upon a charge under section 
463 I, P. C —Janardhan v. Baldeo Prasad, 5 PL.J. 135 


It is not using a forged document as genuine if the document is pro- 
duced in obedience to a summons from the Court An involuntary ore- 
duction of a document in Court cannot amount to any use of it—Asst. 
Sessions Judge v. Ramammal, 36 Mad. 387, 22 MLJ 141- Ma Ain Lon 
v. Ma On Nu, 3 Rang 36,3 Bur LJ 349 


A document is said to be ‘given in evidence’ when it is handed over 
to the Court, although the Court may reject it for insufficiency Of stamp 
or want of registratton—Q E v. Nagin Das, Ratanjal 242 


There 1s ἃ conflict of opinion as to whether a complaint of the Court, 
is necessary in respect of an offence mentioned in clause (1) (0) when 
such offence has been committed prior to the production of the document 
in Court. The Bombay High Court holds that where an offence under 
sec. 471 1. P. C. (using as genuine a forged document) in respect of a 
document produced in Court has been committed before it comes into 
Court, no complaint of the Court is necessary, the use complained of 
being prior to its production in Court—Noor Mahomed v. Kaikhosra, 4 
Bom, L.R. 268. The Allahabad High Court also holds that so long as 
the prosecution is confined to offences connected with a document prior 
to its production in Court no sanction is reqwred All that clause (c) 
prohibits is taking cognizance of an offence described in sec 4631 P. C. 
when such offence has been committed by a party to any proceeding in 
any Court with respect to 2 document produced or given in evidence 
in such proceeding—Lalta Prasad v. Καὶ E, 34 All 654, 10 AL.J 2M. 
So also, the Punjab Chief Court holds that no complaint by 2 Court is 

» Wecessary where the offence of imstrgation of the jebricat.on of false ev. 
dence (under sec. 466 1 P. C.) appears to have been committed at a 
time when there were no proceedings whatsoever in any Court and the 
police were merely inquiring into the circumstances of the case—Crown 
v. Ajab Singh, 1917 P R. 33 

But the Calcutta High Corrt is of opinicn that a complaint of the 
Court is necessary under such circumstances, because the very fact that 
the document is produced in Court will tring the cast within the purview 
of this section, and it is immaterial that the forgery 1s alleged to have 
been committed before the producuen of the docuert in Court—Tect 
Stok v. Bola Shak 14 CWN 479 Naim κατ᾿ dankel, 44 Cal. 
1002 The same view bas been taken in two Allshated cases—Emp. 
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vy. Bhawani, 38 All. 169, 14 A.L J. 74; Kanhaiya Lal v. Bhagwan Das, 
48 All, 60, 23 ALJ. 956, 26 Cr.L.J. 1485. The Madras High Court 
also holds that this section is not limited to cases where the fabrication 
ig committed pendente lite, but it extends to cases of fabrication of false 
evidence in advance—In re Parameshwaran, 39 Mad. 677, 18 M.L T. 322. 
And recently the Lahore High Court has also expressed the view that 
where a document has been produced in Court by a party, the sanction 
(complaint) of such Court is necessary for his prosecution m respect of 
an antecedent forgery—Khairati Ram ν. Malawa Ram, 5 Lah. 550 (552) 
folfowing Nalini Kania v Anuknl, 44 Cal. 1002 and Teni Shah v. Bolat 
Shah, 14 C.WN. 479. 


The Court making a complaint should specify the document in respect 
of which the forgery has been committed, 2s well as the particular act 
or acts of forgery—In re Brindrabun, 10 W.R. 41. 


629, ‘Party’ :—Complaint is necessary it the document is produced 
or given in evidence by ἃ parfy to the proceeding, But no complaint is 
necessary to prosecute a witness in the proceeding since a witness is not 
a party—john Martin Sequeira v. Lujya Bat, 25 Mad. 671; In re Ecdara, 
3 Mad 400; Sessions Judge v. Kondeti, 26 M.L.J. 220, 15 Cr-L.J. 2425 
Crown v. Jiwan Mal, 1917 P.R. 10, Debilal v. Dhajadhari, 15 C.W.N. 
565; nor is a complaint necessary to prosecute the agent of a party—~ 
Chand Mat v Emp., 1879 PR 9; Fatima v. Raman, 3 Bur. LT. 108, 
12 Cr.L.J. 87; or an abettor if he is not a party—Chaudhri Ghansham Vv 
Emp , 32 All 74 A claimant in insolvency proceedings is a party to the 
proceedings and a complaint is necessary for his prosecution in respect 
of statements contained in an affidavit fled by him before the Official 
Assignee in support of his claim—In re Hajee Mohamed, 36 MLJ 60. 
A complainant in a criminal proceeding is a party to the proceeding— 
Kanhaiyalal v. Bhagwan, 48 All 60, 23 A L.J. 956, 26 Cr.L.J. 1485 


When an offence of forgery is committed by more than one person, 
one of them only being a party to the proceedings in which the document 
is produced, no complaint of the Court is necessary for the prosecution 
of those participants in the forgery who are not parties to the proceedings 
—In re Ponnuswam, 28 LW 769, 30 Cr.L.J. 469; Anna~Ayyar ν. Emp » 
30 Mad 226. Contra—in re Narayan, 12 Bom. L.R. 383, 11 Cr.L.J 368. 


This clause lays down that complaint of the Court 15 necessary fo 
Prosecute a party who produced a forged document in that Court. But 
there is nothing in this section forbidding the Court to make complaint 
against persons other than the party to the proceeding in the Court, who 
are alleged to have been concerned ἐπ the offence—Emp. V Balmukand, 
9 Lah, 678, 29 Cr.L.J. 652 (655) 

630. Proceeding in Court:—No sanction or complaint 1s 
necessary If the offence is not committed in relation to any proceeding 
in a Court. Thus, where a mahal belonging to several co-sharers having 
been sold under the Public Demands Recovery Act, a surplus was {88 
in deposit with the certificate officer, and a mukhtar filed an application 
to withdraw that deposit, purporting to have been signed by all the to 
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sharers, but the signatures of two of them were alleged to be forged, 
held that the surplus sale-proceeds not having been entrusted to the 
certificate officer in his capacity as a Court, no complaint by the Court 
was necessary for the prosecution of the alleged forgers—Jharu Lal v. 
Mahant Madan Das, 2 Pat. 257. 


631, Subsection (3)—Subordination of Courts :—This 
sub-section applies only to subordination of Courts. Thus, where a Sub- 
ordinate Magistrate acts a5 an executive officer, his subordination must be 
determined with reference to sec 17 (i.e he is subordinate to the Sub- 
divisional Magistrate or the District Magistrate as the case may be) and 
he cannot be deemed as subordinate to the Sessions Judge—Sankaran v. 
Sakkarappa, 2 Weir 155; Maint Misser v Emp., 6 Pat. 39, 28 Cr.LJ 
353 


But the word ‘Court’ in this sub-section 1s not confined to the Courts 
mentioned in clauses (b) and (c) of subsection {1}, but applies also to the 
public servant in clause (a) of that subsection when such public servant 
is acting as a Court and the offence 1s committed in connection with pro- 
ceedings in which the public servant concerned is so acting—Arunachalam 
v. Ponausamt, 42 Mad 64, followed in In re Budiuddin, 47 Bom 102 
Therefore, although a Sub-Magistrate 1s no doubt a public servant in his 
capacity of an administrative officer, still if he 15 acting in his judicial 
capacity, he must be deemed to he a ‘Court’ and is therefore subordinate 
to the Court to which an appeal from his order would he, under the pro- 
visions of this sub-section—Arunachalam vy. Ponnusami, 42 Mad. 64, 35 
M.L.J. 454, 20 Cr.L J. 78. Similarly, 2 first class Magistrate is a public 
servant and as such subordinate to the District Magistrate, but if he 
acts as a Court, he must be taken to be subordinate to the Court to 
which appeals lie from his Court, viz., the Court of the Sessions Judge— 
In re Budiuddin, 47 Bom 102, 24 Bom. L.R. 810, 23 CrL.J 576, 


Every Court shall be deemed to be subordinate to the Court to which 
appeals from the former will ordinarily lie Thus— 


The District Magistrate is subordinate to the Sessions Judge—Jiman 
Mal ν, Belt Ram, 1917 PR. 11, In re Panchlam, 42 Mad. 96; Shankar 
Dual v, Venables, 19 All, 121, Ram Kishen v. Mahram, 1908 P W.R. 24 
A first class Magistrate is subordinate to the Sessions Judge—Malu Ram 
v. Emp , 1902 P.R. 7 (overruling Soba Singh v. Lal Chand, 1901 P R. 30); 
Aly Md ν. Emp, 1912 PR 2, 12 CrL J. 539, as also to the Additional 
Sessions Judge (under the provisions of secs 408 and 409 read together) 
In τὸ Sikandar, 44 Bom 877, Nisht Chandra v Ramesh Chandra, 14 
CrLy 195 (Cal.}, Kusum v. Janak Lal, 4 PL) 374 A commuting 
second class Magistrate is subordinate to the Sessions Judge—Anonymous, 
2 Weir 160. The Assistant Magistrate ts subordinate to the Sessions Judge 
and not to the District Magistrate—Shankar Dial v Venables, 19 All 121. 


A second or third class Magistrate 1s subordinate to the District Magis- 
irate and not to any first class Magistrate—Eroma v Emp. 26 Mad. 656; 
In re Subharima, 27 Mad 124, Sadhu Lat v Ram Churn, 30 Cal. 304; 
Mohim Chandra ν. Emp., 86 Cal. 824, 33 C W.N. 285; fiwani v. Emp, 
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2 Lah L J. 660; Ramdayal v. Ram Prasad, 3 N.L.R 50; Ram Deni v 
Nand Lal, 30 All. 109, K. Anantaramayya y. Chikkatla, 41 Mad 787, 
Ahmad Husain v. Rahiman, 26 O.C, 358; Palhkudathan v Buddu, 47 
Mad. 229, 45 M.LJ 553, because an appeal-from the 2nd or 3rd class 
Magistrate ordinarily lies under sec 407 (1) to the District Magistrate, and 
not to any other Ist class subordinate Magistrate to whom the Distyct 
Magistrate has delegated under sec 407 (2) his power to hear appeals 
from 2nd or 3rd class Magistrates—Ibid, δ: 
A Sub-Judge 1s subordinate to the District Judge and not to the Hig 

Court—Narayanan vy Kadwsaya, 44 MLJ. 320; Ganesh ν fittan, 17 
A.L J. 191, Hubbar v. Sayad Ah, 22 OC 189 


A Munsiff’s Court 15 subordinate to the District Judge's Court—Bure 
Khan v. Emp, 1898 PR 16, Munshi v. Gandoomal, 1900 P.R 25, 
Miran v Belt Ram, t916 PLR. 67, Sundar Singh v. Phuman, 2 Lah 
LJ. 415; but not to the Subordinate Judge’s Court, although appeals 
from the Munsifi’s Court are generally aansferred by the District Judge 
to the Subordinate Judge—Ram Charan vy. Tarputla, 39 Cal. 774. But 
when under the law or by a notification certain appeals from the Munsifi's 
decrees he to ἃ first class Subordinate Judge, the Munsiff will be deemed 
as subordinate not to the District Judge but to the 151 class subordinate 
Judge—-Labhu Ram v. Nand Ram, 1918 P.R 29, 19 Cr.LJ. 975, 
Ramayya vy Sukayya, 28 ML.J. 486, Dina Nath v. Md. Abdulla, 2 Lah 
87, Jwala Singh v. Madan Gopal, 27 Cr.LJ. 75 (Lah); Ramchandra v 
Emp, 8 Pat. 428, 30 Cr.LJ 834 

The Commussioner’s Court at Santal Parganas is subordinate to the 
Court of the Commissioner of Bhagalpur, and not to the High Court-- 
Munna Lal v Padman, 30 Cal 916. 

A first class Magistrate 1s not subordinate to the District Magistrate 
but to the Sessions Judge—Atsh: Lal v. Lareti, § AL.J. 562; Emp. V 
Narotam, 6 All 98, Malu Ram v Emp, 1902 P,R 7 (overruling Scho 
Singh v. Lal Chand, 1901 PR 30); Aly Mohd. v Emp, 1912 PR. 2. 
Ta re Budiuddin, 47 Bom 102, Mofizuddin ν, Basanta, 16 Cr.L J 640 
(Cal); Sant Ram v Dewan Chand, 24 CrLJ 913. 

A single Judge on the original side of the High Court is subordinate 
to the Divisional Bench on the Appellate side hearing appeals from the 
judgment of the single Judge—Munisamy v. Rayaratnam, 45 Mad 938 
(FB); Abdul Latif v Haji Tar Mahomed, 47 Bom. 270. 

Where no eppeals he, the orginal Civil Court will be deemed to 
be subordinate to the principal Court of original Civil jurisdiction Thus, 
the Provincial Small Cause Court 1s subordinate to the District Court 
Chidda Lal v Bhagan Lal, 39 Alt. 637 (F B.); Lalu v. Κ᾿ E., 4 P-LJ- 
609; Nibaran v Akshoy, 21 ΟΝ. 948; Ram Dayal ν. Duarka, 20 
OC. 223, Panchy v Jumman. 6 OW.N. 848, 1929 Cr. C. 589; far0o 
ν. Thayammal, 18 Cr.L.J. 977 {Bur.J., In re Ram Prasad, 37 Cal. 13: 
(Contra—Sukhdco v. Dt. Magistrate, 2 P.L.J. 1; Ambika v K. EB. 
PL.J 206). The Mamlatdar’s Court {s subordinate to the District Judre 
—Gurunath v. Narasimha, 5 Bom. L.R 206; Narayan v. Tukaram, 9 
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Bom. LR. 896. The Presidency Small Cause Court is subordinate to 
the High Court in its Appellate side. The words ‘‘principal Court of 
original Civil jurisdiction,”” when applied to the High Court, do not mean 
only the original side of the High Court, but apply to the appellate side 
also—Jamnadas v, Sabapathi, 36 Mad 138, Kalyanjee v. Ram Deen, 48 
Mad. 395, 48 M.LJ 290. The village Munsiff 1s subordinate to the 
District Judge—Sundar Lal v. Κα E, 6 ALJ 796, 10 Cr.L.J. 437. It 
should be noted that the latter part of subsection (3) is now restricted to 
em! Courts only, whereas under the old law, it applied to any Court and 
the words used were “‘the principal Court of original jurisdiction’? which 
included a Criminal and Revenue Court, and therefore it was held that 
in respect of an execution proceeding in a Revenue Court under the Agra 
Tenancy Act, from which no appeal lay, the principal Court of original 
jurisdiction was the Collector—Ajudhia v Ram Lal, 34 All 197, The 
present Iaw has made no provisions for such cases 


632. Clause (a) :—Where appeals lic to more than one Court, 
the Appellate Court of inferior jurssdiction would be the Court to which 
the orginal Court must be deemed to be subordmate—Ram Krishna v 
Mohan Lal, 8 NLR 57, 13 CrL.J 498 Thus, the Subordinate Judge 
would be held to be inferior to the District Judge and not to the High 
Court, even though the appeal in the particular instance would lie to 
the High Court—Imp. v. Lakshman, 2 Bom 481, In re Anant Ram- 
chandra, 11 Bom. 438 So also the Recorder’s Court at Rangoon is 
subordinate to the High Court for the purpose of this section, though in 
the particular case the appeal may lie to the Privy Counci!—Maduray v 
Elderton, 22 Cal 487. 


633. Clause (8) :—‘‘or proceeding” ~—These words have been 
added in deference to the opinion expressed by the Judges in Ajudhia 
Prosad v. Ram Lal, 34 All. 197 In this case a suit was brought in the 
Court of the Assistant Collector for arrears of rent exceeding Rs 100, and 
in execution proceeding thereof certain false statements were made The 
suit belng one for rent exceeding Rs 100 was appeslable, but the execu- 
tlon proceeding was not appealable according to the provisions of the Agra 
Tenancy Act. The question arose—to which Court was the Assistant 
Collector subordinate? and to determine this question it was necessary to 

leclde whether clause (b) or clause (c) of sub-section (7) of the old 
section was applicable. It was contended that since the ‘case’ being one 
for rent exceeding Rs 100 was appealable (though the execution proceed- 
ing was not}, clause (b) would apply, but the Judges held that the word 
“case’ in clause (8) included execunon proceedings, and since the execution 
Proceeding in the present case was not appealable, clause (δ) could not 
apply, as that clause apples only where sn sppesl lies The case was 
therefore governed by clause (() of sub-section (7) 


634. Subsection (4) ~Abetment —A distinction has been 
drawn between the abetment of an offence mentioned in clause (b} of 
subsection (1) and the abetment of an offence mentioned in clause (¢). + 


Since clause {c} speaks only of offences commutted by a party to the pro 4 
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2 Lah LJ. 660; Ramdayal v. Ram Prasad, 3 N.LR. 50; Ram Deni v 
Nand Lal, 30 All. 109; K. Anantaramayya v. Chikkatla, 41 Mad 787, 
Ahmad Husain v. Rahiman, 26 OC. 388; Palltkudathan v. Buddu, 47 
Mad 229, 45 ML 1. 553, because an appeal-from the 2nd or 3rd class 
Magistrate ordinarily lies under sec 407 (1) to the District Magistrate, and 
not to any other Ist class subordinate Magistrate to whom the District 
Magistrate has delegated under sec. 407 (2) his power to hear appeals 
from 2nd or 3rd class Magistrates—Ibid. 

A Sub-Judge is subordinate to the District Judge and not to the High 
Court—Narayanan v Kadisaya, 44 M.LJ. 320; Ganesh v fittan, 17 
ALJ. 191, Hubbar v Sayad Ah, 22 OC 189 


A Munsiff’s Court 1s subordinate to the District Judge’s Court—Bure 
Khan v. Emp, 1898 PR 16, Munshi v. Gandoomal, 1900 P.R 25, 
Miran ν. Beli Ram, 1916 PL.R. 67, Sundar Singh v. Phuman, 2 Lah 
LJ. 415; but not to the Subordinate Judge’s Court, although appeals 
from the Munsiff's Court are generally ¢ransferred by the District Judge 
to the Subordinate Judge—Ram Charan v Tartpulla, 39 Cal. 774, But 
when under the law or by a notification certam appeals from the Munsiff's 
decrees lie to a first class Subordinate Judge, the Munsiff will be deemed 
as subordinate not to the District Judge but to the 1st class subordinate 
Judge—Labhu Ram v Nand Ram, 1918 P.R. 20, 19 CrL.J 975; 
Ramayya v. Sukayya, 28 MLJ 486, Dina Neth v, Md, Abdulla, 2 Lah. 
57, Jwala Singh v Madan Gopal, 27 Cr.L.J. 75 (Lah.); Ramchandra v. 
Emp, 8 Pat 428, 30 CrLJ 834 

The Commussioner’s Court at Santal Parganas is subordinate tO the 
Court of the Commissioner of Bhagalpur, and not to the High Court-- 
Munna Lat vy Padman, 30 Cal 916 

A first class Magistrate 18 not subordinate to the District Magistrate 
but to the Sessions Judge—Mihi Lal v. Laret, 5 ALJ. 562, Emp. v- 
Narotam, 6 All 98, Malu Ram y Emp, 1902 P.R 7 (overruling Suba 
Singh v. Lat Chand, 1901 PR 30); Aly Mohd. v. Emp., 1912 P.R. 2. 
In re Budwuddin, 47 Bom 102, Mofizuddin v Basanfa, 16 Cr.L J. 640 
(Cal}; Sant Ram vy Dewan Chand, 24 Cr.L.J. 913 

A single Judge on the original side of the High Court is subordinate 
to the Divisional Bench on the Appellate side hearing appeals from the 


judgment of the single Judge~Munisamy v. Rajaratnam, 45 Mad 928 
(F.B}, Abdul Latif vy Haji Tar Mahomed, 47 Bom 270. 
Where no appeals he, the original Civil Court will be deemed. f° 


be subordinate to the principal Court of original Civil jurisdiction. 
the Provincial Small Cause Court 1s subordinate to the District Court 
Chidda Lal vy Bhagan Lal, 39 All 657 (P.B); Lalzi ν. K. E., 4 P-L 

609, Nibaren ν Akshoy, 21 CW.N 948; Ram Dayal ν. Duarka, 20 
OC 223, Panchu v Jumman, 6 O W.N. 848, 1929 Cr. C. 580; farce 
ν. Thayammat, 18 Cr.L.J. 977 (BurJ.; In re Ram Prasad, 37 Cal. δι, 
(Contra—Sukhdeo v Dt. Magistrate, 2 P.L.J. 1; Ambika v. K. ἔν. 1 
PL.J 206). The Mamlatdar’s Court Is subordinate to the District Judze 
—Gurunath v. Narasimha, 5 Bom. LR. 206; Narayan v. Tularam. 9 
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. . The Presidency Small Cause Court is subordinate to 
τ παν ie in its Appellate side. The words “principal Court of 
origmal Civil jurisdiction,” when apphed to the High Court, do not meee 
only the original side of the High Court, but apply to the appellate δὲ 
also—Jamnadas v. Sabapathi, 36 Mad. 138, Kalyanjee v. Ram Deen, 
Mad, 395, 48 M.LJ. 290. The village Munsiff ts subordinate to i 
District Judge—Sundar Lal v. K. E, 6 A.LJ. 796, 10 CrbJ. 437, It 
should be noted that the latter part of subsection (3) is now restricted to 
ewil Courts only, whereas under the old law, it applied to any Court and 
the words used were “the principal Court of original jurisdsction’ which 
jncluded a Cnminal and Revenue Court, and therefore it was held that 
in respect of an execution proceeding in a Revenue Court under the Agra 
Tenancy Act, from which no appeal lay, the princrpal Court of original 
jurisdiction was the Collector—Ajudhia v. Ram Lal, 34 All. 107. The 
present law has made fo provisions for such cases. 


632, Clause (a) .—Where appeals lie to more than one Court, 
the Appellate Court of infenor jumsdiction would be the Court τὰ which 
the original Court must be deemed to be subordinate—Ram Krishna v. 
Mohan Lal, 8 NLR 57, 13 CrLJ. 498, Thus, the Subordinate Judge 
would be held to be inferior to the District Judge and not to the High 
Court, even though the appeal in the particular mstance would he to 
the High Court—Imp v,. Lakshman, 2 Bom 481; In re Anant Ram- 
chandra, 11 Bom 438. So also the Recorder’s Court at Rangoon 1s 
subordinate to the High Court for the purpose of this section, though in 


the particular ease the appeal may he to the Privy Council—~Maduray v 
Elderton, 22 Cal 487 


633. Clause (b) -—‘‘or proceeding” .—These words have been 
added in deference to the opinion expressed by the Judges in Ajudhia 
Prosad vy Ram Lal, 34 All 197 In this case a suit was brought m the 
Court of the Assistant Collector for arrears of rent exceeding Rs 100, and 
iM execution proceeding thereof certain false statements were made. The 
δαιῖ being one for rent exceeding Rs 100 was appealable, but the exec- 
tion proceeding was not appealable according to the provisions of the Agra 
Tenancy Act. The question arose—to which Court was the Assistant 
Collector subordinate? and to determine this question st was necessary to 
decide whether clause (b) or clause (6) of sub-section (7) of the old 
section was applicable It was contended that since the ‘case’ being one 
for rent exceeding Rs 100 was appealable (though the execution Proceed 
{ng was not}, clause (δ) would apply, but the Judges held that the word 
‘case’ in clause (δ) included execution proceedings, and since the execution 
Proceeding in the present case was not appealable, clause 48} contd not 
apply, as that clause applies only where an appeal lies The case was 
therefore governed by clause (c} of sub-section (7). 


634. Subsection (4) —Abetment :—A distinction has been 
drawn between the abetment of an offence mentioned in clause (b) of 


subsection (1) and the sbetment of an offence mentioned in clause (c)- 
Since clause ic) creche aniv af affencec eammitted he « a. 
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ceeding, it follows that no complaint by Court is necessary in respect of 
an abetment of an offence mentioned in clause (c), if the abettor was not 
a party to the proceeding—Emp. v. Ghansham, 32 All 74. But in the 
case of offences mentioned in clause (δ), an abettor cannot be prosecuted 
without 4 previous complaint by the Court, even though he was not a 
party to the proceeding, because no mention is made of a ‘party to the 
proceeding’ in clause (b)—Ram Bilas v. Lachmi Narain, 45 All. 140. 


634A, Sub-section (5)—Withdrawal of complaint :~ 
Subsection (5) applies only where a complaint has been made by ἃ public 
servant, and not by a Court. Where a Magistrate has made a complaint 
in respect of an offence under sec. 211 I. P. Code, the complaint is 
deemed to have been made under sub-sec (1) clause (δ), by ἃ Court, 
and not by a public servant. Consequently, sub-section (5) does not 
apply, and the District Magistrate has no power to order the withdrawal 
of the complaint—Ram Prasad v Emp, 49 All. 752, 25 A.L J. 639, 28 
Cr.LJ $43 

A Sub-Divisional Magistrate passing an order under sec. 
P. Code and making a complaint for the prosecution of the accused under 
sec, 188 1 P. Code for disobedience to that order, acts as a public 
servant under sub-sec. (1), clause (a) of this section, and not as 4 Court 
Consequently sub-section (3) of this section does not apply. The 5 δ. 
Magistrate is subordinate to the District Magistrate and not to the Sessions 
Judge (see sec 17) An application for withdrawal of the complunt under 
sub-section (5) 15 to be made to the District Magistrate, and not to the 
Sessions Judge—Matai Misser v Emp . 6 Pat. 39, 28 Cr L J. 353. 


196. No Court shall take cognizance of any offence 
Prosecution for off. punishable under Ghapise de 
ences against the State. [XA of the Indian Penal. Se 
(except Section 127), or punishable 
under Section 108A, or Section 153A, or Section 294A. 
or Section 295A, or Section 505 of the same Code, unless 
upon complaint made by order of, or under authority 
from, the Governor-General in Council, the Local Gov; 
ernment, or some officer empowered by the Governor 
General in Council in this behalf. 
Amendments :—The wards “or IXA" have been added by 560. 3 
of Act XXXIX of 1920 {Election Offences and Inquiries Act). 
The words “Ὃς section 295A’? have been recently added by the 
Criminal Law Amendment Act, 1927 (XXV of 1927) 
634B. A complaint of an offence under section 171E (falling under 
Chapter IXA) of the I. P. C requires 2 sanction under this sectlon~ 
Ponnusamy v. Emp., 42 ML J. 139, 23 Cr.L.j. 148. 
A Magistrate has no jurisdiction to inquire into a complaint In respect 
of a false return of election expenses, unless the complaint Is made bY 


- 


144 Cr. 
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order of the Government—Labh Singh v. Narinjan, 6 Lah. 188, 26 P.L.R 
379, 26 Cr.L.J. 1234. 


635. Object of sectium :—The object of this section is to 
prevent unauthorised persons from imtruding in matters of State by institut- 
ing State prosecutions, and to secure that such prosecutions shall only be 
instituted under the authority of the Government—Q E v Bal Ganga- 
dhar Tilak, 22 Bom 112 (128) 


636, Complaint :-—A complaint which did not set forth the con- 
crete facts relied on as constitutmg the offences but merely copied out 
the words of the sections of the Penal Code was held to be defective-— 
Pulin vy. Emp, 16 C,W.N, 1105, 13 CrLJ 609. But a complaint is 
not defective merely because it does not Set Out the speeches of the dates 
of the speeches, and the alleged seditious words which are the subject 
matter of the charge. Even if st were defective, this is at most an 
irregularity curable by sec $37—Chidambaram v Emp, 32 Mad. 3 (11) 
It is not necessary that she complaint must consist of allegations made on 
oath or reduced to writing—Apurba v Emp, 35 Cal 141 (151) 


A Setter of the Local Government according sanction for prosecution 
of ἃ certain person under sec. 121 I. P C. 1s not a complaint, though 
it may be taken as an authority to make a complaint—Shamal Khan vy. 
Emp., 1890 PR 16. The person who signs the letter of authority 1s 
fot the complainant, and it is not necessary to take his examination under 
the law. The person who armed with the authority makes the application 
to the Court for the apprehension of the accused is the complainant and 
Ns examination is to be taken—Apurba Krishna Bose v. Emp, 35 Cal. 
144 (Bande Mataram case.) 


637. Order or authority :—The sanction of the Local Govern- 
ment must be strictly proved according to the provisions contained in 
sec 78, Evidence Act, and the prisoner named in the sanction must be 
identifled—Emp v Aung Do, | Bur 8. R. 389 

Form and contents —This section does not prescribe any particular 
form of order and does not even require the order to be in writing No 
special mode is laid dawn in the Code whereby the order or sanction of 
Government is to be canveyed to the officer who puts the law in motion— 
Q. EL ν. Bal Gangadhar Tilak, 22 Bom. 112 (124). What the Court has 
to see is whether the complaint has been made by the order or under the 
authority of the Government—Chidambaram vy Emp, 32 Mad. 3 (5); 
In re Narayan Menon, 25 Cr.L J. 701, ALR 1925 Mad. 106, A telegrans 
sent by the Government expressly authorising the Public Prosecutor to 
file a complaint against the accused for an offence under section 1244 


ae Ὁ isa perfectly vatid authority—In re Varadarajutu Naidu, 42 Mad 


‘The sanction under this section need not be very particular about its 
ceatents, provided its meaning and intention are clear. Where the letter 
of authority sanctioning prosecution for sedition did not specify, the name 


of the printer of the newspaper, but he was indi 
! ιν Ἃ indicated from the frst 
his came was supplied at the commencement of the Police Court pe 
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ings, 1t was held that this was a sufficient comphance with the section— 
Apurba v. Emp., 35 Cal. 141 A sanction for the prosecution of the 
accused in the alternative for offences under section 121 or under section 
121A 15 not defective on the ground that it does not specify with sufficient 
clearness the section or the offence in respect of which it is given— 
Puthen Veetl Kunht v. Emp, 42 ML.J 108, 23 Cr.L.J. 203 Where 
the persons to be prosecuted were named, the offences and the period of 
their activity specified and the particular sections of the Penal Code set 
out, the mere circumstance that these persons were not described as the 
members of the Revolutionary society the existence of which was sought 
to be proved at the trial, did not affect the validity of the sanction—Pulin 
Behary Das v. Emp, 16 C.WN 1105, 13 Cr.L.J 609, In a prosecu- 
tion for sedition, if the sanction contains the name of the printem, 
publisher, editor etc of the newspaper, the name of the newspaper, the 
offence committed and the particular section of the Penal Code, an¢ 
refers to “certain articles” appearing in the newspaper, the fact that the 
sanction does not specify the exact article complained of does not make 
the sanction insufficient or invalhd—Q. E. v Bal Gangadhar Tilak, 22 
Bom. 112 (124, 150). The intenton of the Legislature 1s to ensure that 
no prosecution for an offence within sec. 196 should be launched except 
on ἃ complaint authorised by the Government, and if this intention is given 
effect to, it is immaterial whether or not all the facts on which the 
complaint was to be based were stated in the authority with meticulous 
precision—Nga Aung v. Καὶ Ε, 2 Bur.L.J, 196, 25 Cr.LJ. 193, AIR 

1924 Rang 65 Where the sanction contamed a misdescription of the 
article on which the prosecution was based, and this was rectified by ἃ 
subsequent sanction filed sm the course of the trial, it was held that the 
petitioner was not prejudiced and the defect was cured by sec 537-- 
Apurba ν. Emp , 35 Cal 141 

It is not necessary that the actual words of the complaint should be 
sanctioned—In re Varadarajulu, 42 Mad 180; Chidambaram v. Emp. 
32 Mad 3 (9) Where the order of the Government directing the prose- 
cution (for sedition) states the sections under which the institution of the 
criminal proceedings 1s authorised, and, in general terms, the times when 
the seditious speeches were delivered, it is not necessary that the actual 
complaint must be expressly authorised by the Local Government— 
Chidambaram (supra) 

Where the telegram sent by the Local Government expressly atttho- 
rised the Public Prosecutor to file a complaint against V, under sec 124A 
I, P. C. and to act immediately uf the District Magistrate thought it 
advisable after consulting him, and formally enjoined the District Magis- 
trate to submit the complaint prepared “for issue of supplemental sanc- 
tion,” held that the last sentence must be read apart from the frst por 
tion of the telegram and did not limit the authority given, and that 8 
complaint filed in pursuance of that telegram but without any supplemental 
sanction was not illegal—In re Varadarajulu Naidu, 42 Mad. 180. 

Where the authority to prosecute was not given to any dererminate 
person, but the order sanctioning the prosecution was communicated 10 


᾿ 


Sec. 1961 THE CODE OF CRIMINAL PROCEDURE 541 


the District Magistrate, the Public Prosecutor and the senior special Judge, 
and a prosecution was imtiated by the Additional Public Prosecutor, 
held that the fact that the order of authonsation was not given to any 
determinate person did not affect the legality of the trial, and that the 
alleged defect in the order was curable by sec. 537 of the Code—In re 
Kutly Moopan, 44 ML] 166; Apurba v. Emp., 35 Cal. 141 (151) 


Signature :—The authority under sec 196 need not, in the case of 
a Local Government, be signed personally by the Lieutenant Governor; 
it is enough, if it 1s signed by one of his accredited or Gazetted officers 
(eg. the Chief Secretary in this case)—Apurba vy. Emp., 35 Cal. 141. 
The sanction must be signed by the Chief Secretary to the Government. 
An osder signed by the Deputy Secretary on behalf of the Chief Secretary 
is not legal—Oziulla v. Bent Madhab, 50 Cal 135 


Local Government :—~The sanction must, in order to satisfy the sec 
tion, have been the act of the Local Government, and not of a single 
member of such Government—In re Varadarajulu Naidu, 42 Mad. 885, 


Where a sanction was duly given by the de facto Local Government 
under this section, and no objection was made thereto at the tral, it was 
Not open to the person convicted at the trial to challenge the sanction, in 
appeal before the High Court, on the ground that the Local Government 
granting the sanction was not legally constituted and had no authority 
to sanction the prosecution—Pulin Behari Das v Emp, 16 CW.N 1105 
(1113), 13 CrL J. 609. 


638. Want of sanction and complaint :—Absence of 
sanction under this section vitiates the whole proceedings, and the defect 
is not a mere irregularity curable by sec. 537. A trial without sanction 
under sec, 196 or 197 is illegal~Perumatia v. Emp., 31 Mad 80, Swami 
Dayal v, Κι E, 1908 P.R. 8, Shamal Khan v Emp,, 1890 PR 16 A 
sanction given after the filing of the complaint does not fulfil the require- 
ments of this section—Ia Varadarajuiu Naidu, 42 Mad &85, Barindra v 
Emp., 37 Cal 467, Where there was no complaint or sanction of the 
Local Government, the whole proceedings in the trial were without juris- 
diction, and the defect was not cured by the provision of sec 537—~ 
Barindra vy, Emp., 37 Cal. 467 Where the taw clearly says that it is ἃ 
condition precedent to the prosecution that a sanction shall be obtained 
from the Local Government, it is not open to any subordinate authority to 
override the provision of the law by saying that the offence falls under 
another section of the Penal Code end that no stnetion ts necescary for 
the prosecution under that section—Ram Nath v K E 47 All 268, 22 
ALL J. 1106, AJL, 1925 All. 230 

But where the eccused was prosecuted upon a sanction of the Local 
Government without a formal complaint, and no objection was taken to 
the absence or irregularity of the complaint at the trial the defect did 
not affect the trial, and the irregulanty of insufficiency of the complaint 
πὰς Cured by sec 531- δηαπε ὥσισν K Ε rs PR 8, 7 Crh). 
353; Pulin Behari vy Emp, 16 CW N, 1105 (5112) ra 
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639. Prosecution for other offences not mentioned 
in sanction :—Where an order under section 196 authorised a parti- 
cular Police officer to prefer a complaint of ‘“‘offences under secs. 121A, 
122 I. P. C. or under any other section of the said Code which may be 
found appheable to the case” and the Magistrate prosecuted the accused 
and committed him in respect of an offence under sec. 1211. Ρ. G., tt 
was held that since the offence under sec, 121 required ἃ sanction wader 
this section, and it was not specifically mentioned in the sanction, the com~ 
mitment in respect of an offence under sec. 121 was illegal—Barindra 
Kumar Ghosh v. Emp., 37 Cal 467. The reason is, that the power and 
discretion of determming whether cognizance shall be taken in respect ot 
an offence mentioned in this sectton cannot be delegated by the Local 
Government to any other body of persons, and if the Magistrate is allowed 
to prosecute a person for an offence referred to in this section when sucl 
offence was not specifically mentioned in the sanction, it means a delega~ 
tion of power to the Magistrate which cannot be sustained. In the words 
of Jenkins Ὁ J. ; “It would be opposed to the true intendment of sec 196 
for the Local Government by its order to give its legal or other advisers 
a roving power to determine under what sections of the Chapter pro- 
ceedings should be taken, and to abandon to them the discretion an 
responsibility that properly belongs to itself”’—-Barindra v, Emp., 37 Col, 
offence in respect of an act which is precisely defined in the order granting 
by the Local Government for the prosecution of certain persons for an 
offence im respect of an act which is precisely defined in the order granting 
the sanction, the order cannot be treated as an authority for ἃ prosecution 
in respect of an offence which is absolutely distinct and 15 alleged to have 
been commuted on an occasion different from that specified in the order 
U Pathada v. Emp, 3 BurLJ. 178, 26 Cr.LJ 245 So also, where 
the Local Government gave sanction to prosecute a person for an offence 
under sec 121 1 P. Code, the Court has no power to charge and convict 
him for an offence under sec. 124A 1. P. Code—U. Nyan v. Emp. 
Rang 131, 27 Cr.L.J. 1075. But a sanction under sec. 124A authorises 
ἃ prosecution under secs 124A and 114 I. P. C.—Chidambaram v. Emp» 

32 Mad. 3 
So also, it 1s not tlegal to prosecute without a sanction a person for 
an offence for which no sanction is necessary; thus, where a person has 
committed an offence under sec. 122 1, Ρ Ο. and by the same act abetted 
the offence of dacoity, the fact that the Government refused sanction for 
the former offence would be no bar to tus prosecution for the minor offence 
of abetting dacoity for which no sanction is necessary—Q. E. ν. Anant 
Puranik, 25 Bam 90 (94) 
196-A. No Court shall take cognizance of the 
rovecution for eer. Offence of criminal conspiracy 
tain classes of criminal punishable under Section 120B © 
SOnaPIE noe the Indian Penal Code— ‘ 
(1) in a case where the object of the conspiracy 18 1 
commit either-an illegal act other than δα 
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offence, or a legal act by illegal means, or an 
offence to which the provisions of Section 196 
apply, unless upon complaint made by order 
of, or under authority from, the Governor- 
General in Council, the Local Government or 
some officer empowered by the Governor- 
Genera] in Council in this behalf, or 


(2) in a case where the object of the conspiracy is to 
commit any non-cognizable offence, or a 
cognizable offence not punishable with death, 
transportation or rigorous imprisonment for a 
term of two years or upwards, unless the 
Local Government, or a Chief Presidency 
Magistrate or District Magistrate empowered 
in this behalf by the Local Government has, 
by order in writing, consented to the initiation 
of the proceedings. 


Provided that where the criminal conspiracy is one 
to which the provisions of sub-section (4) of Section 195 
apply, no such consent shal] be necessary. 


640. Scope :—This section apples only to a prosecution for con- 
spiracy punishable under section 120B of the Penal Code, and not for 
abetment by conspiracy punsshabJe under section 109 of that Code—Abdul 
Salim v. Emp,, 49 Cal. 573; Abdul Rahiman v Emp., 3 Rang 95, 26 
Cr,L.J. 1329, 


Where there ts πὸ allegation of criminal conspiracy in the com- 
plaint, nor does the complaint disclose any charge of criminal conspiracy, 
but the allegation in the plaint merely incidentally involves ἃ charge 
of conspiracy, no sanction is necessary under this section—Nune Pana- 
kalu v, Ravula, 52 Mad 695, 30 Cr.LJ 191 (198) 


Initiating a prosecution under sec. 120B, 1 P C without the sanction 
of the authority referred to in section 196A Cr P. Code, is ab imho 
iNegal, and the subsequent addition of charges which do not require such 
sanction does not cure the illegality; nor are the proceedings relating to 
such additional charges legal—Abdul Rahiman v. Emp., supra 


The proviso lays down that a sanction under this section for prosecu- 
lon lor criminal conspiracy ta commit a non-cognizable offence {e.g. 
fraudulently using as genuine a forged document or dishonestly making a 
fatse claim) is not necessary where the Court before which the forged 
document was used or talse claim was msde makes 8 complaint in respect 
of the offence under sub-section (4) of section 105—Keli Singh v. Emp., 
50 Cal. 461, AUR 1924 Cal 53, 24 Cr.LJ. 019 
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If the object of the conspiracy is to commit forgery, there can be flo 
prosecution without the sanction of the Local Government. Where, 
however, the main charge is that of cheating, in which it rs not necessary 
(At all to mention forgery as the object of the conspiracy (the forgery 
being committed not for its own sake but in order to cheat a person 
and obtain money from him) the entire charge does not fai! in consequence 
of the elimination of the head of forgery as an object of the conspiracy 
charged Where the trial starts for an object of the conspiracy, winch 
ts beyond the cognizance of the Court, and other objects of the cons- 
piracy are within the cognizance of the Court, the omission of one head 
which is beyond the cognizance of the Court cannot affect the jurisdiction 
as regards the rest of the charge. The matter would be different, J 
commitment 15 made on a charge of committing criminal conspiracy for 
the purpose of forging documents, and subsequently on discovering that 
such a charge required sanction, another object, that of cheating, 1S 
substituted—Bishambar Nath vy Emp., 2 O.W.N, 760, 26 CrL J. 1002 
(1604, 1606) If cheating is carried out by means of forgery, It does 
not follow that the provisions of sec 196A would apply—/bid 


If the sanction is obtained after the arrest of the accused, but before 
the examination of the witnesses and the framing of the charge, the 
tequirements of this section are comphed with—Ali Mia ν. Emp, 
Cal. 155, 28 CrLJ 466 


196-B. In the case of any offence in_respect of 
Peas ᾿ which the provisions of Section 4 
in Preliminary | fnauiry or Section 196-A apply, a District 

Magistrate or Chief Presidency 
Magistrate may, notwithstanding anything contained in 
those sections or in any other part of this Code, order a 
preliminary investigation by a police-officer not being 
below the rank of Inspector, in which case such police- 
officer shall have the powers referred to in Section 155, 
sub-section (3). 
This section has been added by sec 49 of the Crimmmal Procedure 
Code Amendment Act (XVIII of 1923) 


“This new section is designed to meet the difleulty which arises from 
the fact that cases under sections 196 and 196A cannot be properly invest 
gated by the Police before complaints are made. Doubts have arisea a6 
to whether investigation can be ordered under section 155 (2) by 2 Μάρις 
trate without hs taking cognizance of the case. The new section “ 
Provide for preliminary investigation. We recognise that it does ΤῈ 
altogether meet the ease where the desirability of adding a new chare’ 
arise’ in the\Sessions Court It has been suggested rhat this ΔΗ ΠΥ 
might ΕΓ’ mer το gome extent by substituting the words ‘proceed to the 
trist’ for he wupds ttake cognizance’ in sections 196 and [9GA. But en 
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the whole, we prefer not to make this change and to leave the settions 
unaltered’"\—Report of the Joint Committee (1922). 


197. (1) When any 

Prosecution Judge or any 
of Judges and public servant 
public servants. not removable 
from his office without the 
sanction of the Government 
of India or the Local Gov- 
ernment, is accused as such 
Judge or public servant of 
any offence, no Court shall 
take cognizance of such 
offence except with the pre- 
“vious sanction of the Gov- 
emment having power to 
order his removal or of 
some officer empowered in 
this behalf by such Govern- 
ment or of some Court or 
other authority to which 
such Judge or public servant 
is subordinate, and whose 
power to give such sanction 
has not been limited by 
such Government, 


197. (1) When any 

Prosecution Person who is 
of Judges and a Judge with- 
public servants. in the mean- 
ing of Section 19 of the 
Indian Penal Code, or when 
any Magistrate, or when 
any public servant who is 
not removable fram his 
office save by or with the 
sanction of a Local Gov- 
ernment or some higher 
authority, is accused of any 
offence alleged to have been 
committed by him while 
acting or purporting to act 
in the discharge of his offi- 
cial duty, no Court shall 
take cognizance of such 
offence except with the 
previous sanction of the 
Local Government. 


(2) Such Government may determine the person by 


Power of 
ment as to 
tion. 


Govern. 
Prosecu- 


whom, the manner in which, the 
offence or offences for which, the 


; prosecution of such Judge, Magis- 
trate or public servant is to be conducted, and may specify 
the Court before which the trial is to be held. 


Change :—The whole of sub-section (1) has been re-dratted by 


sec 50 of the Crim Pro Code Amendment Act, XVIII of 1923 


“tt has 


deen Pointed out to us that difficulties with regard to section 197 have 
recently come to light, There are certsin public servants who sre only 
removesble from office by the Secretary of State, and it 1s unreasonable 
that they should obtain no protection under the section Further, in view 
οἱ section 2 (2) of the Code, the word ‘‘Judge’’ has to be interpreted 
to the definition given in section 19 of the Indian Penal Code, 
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yet constituted by Madras Act II of 1920 is ἃ Judge—Ponnusamy v. Emp., 
42 ML J. 139, 23 Cr-L.J. 148. : 


642. Public Servant —Any person, whether receiving pay or 

not, who chooses to take upon himself the duties and responsibilities 
belonging to the position of a public servant and performs those duties and 
accepts those responsibilities, and is recognised as filling the position of a 
public servant, must be regarded as such. A volunteer in Tahsildar’s 
soffice is a public servant—Q. E. v. Parmeshar, 8 All. 201. A member 
of the District Board is a public servant who is not removeable except with 
the sanction of the Local Government—K. E. ν. Krishna Kant, 28 O.C, 
155, 12 OLJ 498, 26 Cr.L.J. 1157, The Chairman of a Municipality 

tis a public servant—In se Chairman of Municipal Council, Elfore, 1 Weir 
243 «~The President of a Municipal Committee is a public servant not 
temoveable except by the Local Government—Emp ν. U. Maung Gale, 
4 Rang 128, 27 Cr.L.J 1088 So also 8 Chairman of a Union Panchayet 
—Sk. Abdul Kadir v. Emp, 1916 MW.N 384, 17 Cr.L J. 168. The 
President of a Taluk Board is a public servant—In re Sivasankaram, 52 

Mad 446, 30 Cr L J. 164 (166) A Municipal Commissioner js a public 
servant—Baksht Ram v Divan, 1890 P.R. 14, see also illustration to 
sec 21 1 P. Code. But every Municipal Commissioner 1s not a public 
servant within the meaning of this section. The Court should not, with- 

sout any reliable evidence on the record, assume thdt every Municipal Com- 
missioner is not removable from his office without the sanction of the 

‘Local Government—Nathu v. Md. Baksh, 1916 P.W.R. 48, 18 Cr.L.J. 
106 But a Munigipal Corporation (e g the Calcutta Municipality) is not 
a public servant and may be prosecuted like a private person without ἃ 

ssanction—Emp. v. Municipal Corporation, Calcutta, 3 Cal. 758. So 
-also, no sanction is necessary to prosecute a Municipal Chairman Delegate 
for acts done by him in that capacity, because the protection afforded 
by this section does not extend to a person to whom a public servant may 

delegate a portion of his powers—Venkatesalu v, Heeraman, 2 Weir 226. 
A Municipal Secretary is not ἃ public servant and no sanction is neces- 

sary for his prosecution—Kishen ν, Girdhari, 23 Cr.L.J. 780 (Lah.). If 

a Municipat Commissioner acts as the Honorary Secretary of the Munici- 

pality, and commits an offence in his capacity as Secretary, held that 

although 2 Municipal Commissioner cannot be prosecuted without the sanc- 
tion of the Local Government, still when he was acting as secretary 

and committed the wrong in that capacity, no sanction is necessary— 

Kishen Singh v. Girdhari, Ἀ.1.8 1924 Lah, 310 A Receiver appointed 


by the High Court is not a public servant—Khim Chand v, Devkeran, 
52 Bom, 898, 30 Cr.L J. 465. 


643. “Not removable from his office εἰς." :—The 
words “not removable from his office” etc. have reference only to the 
expression “public servant” and not to ‘Judge."” This is now made clear 
by the wording of the present section. So the sanction of the Govern- f 
ment Is necessary for the prosecution of any Judge, if a complaint is made 
against him as such Judge, whether he is or Is not removable from 
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office without the sanction of the Government—Anonymons, 6 BH C.R. 
App. 21. 

A Police Patel in Bombay is a public servant removable without the 
sanction of the Government, and no sanction is necessary in respect of his 
prosecution—Imp. v. Bhagwan, 4 Bom. 357; so also, a Sub-overseer 
in the Madras Presidency—In re Reddy Venkayya, 12 ML.T. 351, 15 
CrLj. 770. A Forest Ranger in the C. P. is not a public servant not 
removable without of the sanction of the Local Government—Kripa Singh 
vy. Emp., 23 Cr L.J. 397 (Nag). A Revenue Patel is a public servant not 
removable from his office without the sanction of the Local Government 
~~Emp, ν. Kalu, 29 Bom. LR. 707, 28 Cr.LJ, 534. 


The elected Chairman of a Municipaliry is a public servant nor 
removable from his office except with the sanction of the Local Gavern- 
ment, under the Bengal Mumeipal Act—Ram Narayan v. Parsna Neth, 
56 Cal. 227, 32 CW N 1035 (1037). A Chairman of a Union Committee 
who can, under cesta circumstances, be removed by the Commissioner, 
is not a person removable from his office only by the Loca) Government, 
and no sanction of the Local Government is necessary for his prosecution 
~—Mahmad Yasin v Emp , 52 Cal. 431, 29 C.W.N. 680, 26 CrJ. 78 
The Chairman of a Union Panchayet is a public servant not removable 
from his office without the sanction of the Local Government, even 
\hough the power to remove him has been delegated by the Government 
10 the President of the District Board. The delegation of the power of 
femoval means only that the Local Government stself performs that sct 
through the medium of a particular officer (President of the District Board) 
as the channel through which it is done It is an ordinary case of qué 
facit per atium facit per se~In re Abdul Kadir, 1916 M.W.N, 334, 17 
CrLy¥ 108. But the ANahabsd High Court ys. of opinion hat where 
the Local Government has delegated the power of removal of a public 
Servant to some other authonty, as for snstance, where the Government 
by ἃ notification has delegated to the Excise Commissioner she powet t0 
Suspend, remuve or dismiss any Excise Inspector, field that the sanction 
of the Local Government τς not Necessary for the prosecution of an 
Excise {aspector- Jataluddin y Emp. 48 All 264, 24 A.L.J. 250, 27 
CrL.f, 345 (dissenting ttom tn re Abdul Kadir, supra). In a Lahore casé, 
ft has heen hefd that where the accused, a public servant (viz. # 2,383) 
Was appointed at a time when the powers of appointment and removal 
of a Zilfadar were vested in the Local Government alone, and subsequently 
the Local Government delegated the power of appoinment, suspension 
and removal of the Zilladars to the Chiet Engineer, held that the prosecu~ 
Hon of the Zilfadar instituted withour the sanction of the Local Govern 
ment but with the ssnetion of the Chief Engineer, was Mera, The 
sanction af the Loes? Government was necessary under sec. 1g7—Crows 
v. tals Kasn Chand, 24 Ce. 1. 4tt, ALR 1024 Lah. 337. 

644. “Acting in the discharge of official duty” t— 
‘These words have Been substituted for the wordy “as such Judne ot pubic 
servant” occurting in the otf section; and trom ἃ comparison of the off 
and the new sectlans it seems that the Isnguage of the present secuoy 
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has been made simpler Under the Code of 1872, the language used 
in the section (466) was ‘‘committed in his capacity of a public servant’’ 
ue, the section applied only to those acts which could have no special 
significance except as acts done by a public servant—Imp. v. Lakshman, 
2 Bom, 481, It apphed only to those offences committed by a public 
servant which were peculiar to his position as ἃ public servant (per Ponti- 
tex J), the section was intended to apply to those cases in which the 
offence charged was an offence which could be committed by a public 
servant only 1 e , those cases in which the fact of his being a public servant 
Was @ necessary element in the offence (per Field J.)—Sreemanta 
Chatterjee, (unreported case of the Calcutta High Court, 9-12-1881) cited 
in 26 Cal 852 at p. 860. Under the Codes of 1882 and 1898, the language 
of the section was ‘‘as such Judge or public servant”? and it indicated that 
‘the offence charged must involve as one of its elements that it was com- 
mitted by a person filling that character, and therefore where a Magis- 
trate used insulting and defamatory language towards a pleader in the 
ecoufse of ἃ trial, no sanction was held to be necessary for the prosecution 
of the Magistrate, as the position of his being a Magistrate was not a 
necessary element in the offence of defamation—Nando Lal ν, Mitter, 26 
‘Cal. 852 Where a Judge or Magistrate or public servant commits an 
-offence which could be committed by anybody and which entails con- 
sequences neather in the way of penalty nor anything else in the least 
«different from what it would entail it committed by anybody else, sanction 
is not required under this section for his prosecution. Therefore, where 
the Chairman of a Union Panchayet was prosecuted for the offence of 
«criminal breach of trust in respect of Union funds, held that the offence 
“was not one which was committed by him in his capacity of a public 
“servant, and no sanction was necessary for his prosecution—In re Abdul 
Kadir, 1916 MW.N. 384, 17 Cr.LJ, 168. Where a Magistrate used 
abusive language towards another Magistrate while both of them were tryIng 
ἃ case as members of ἃ Bench, it was held that no sanction was necessary 
to prosecute the former, because the offence was not committed as Magis- 
trate, je, the fact of his being a Magistrate was not a necessary element 
sof the offence—In re Harlekar, 2 Bom. LR. 1079. So also, where the 
Superintendent of tht Gun Carriage Factory in Madras .caused timber 
to be brought within the city of Madras without a license 2s required 
by section 341 of the Madras Act I of 1884 (City of Madras Municipal Act), 
held that no sanction was necessary to prosecute him as the offence was 
not one which could be committed by a public servant only, nor did it 
involve as one of its elements that it had been committed by a public 
servant—Municipal Commissioners v. Major Belt, 25 Mad. 15. Where ¢ 
Union Chairman, while removing an obstruction to a public thorough! 
~caused by the complsinant, used insulting and abusive languspe νι ἐν 
the latter, no sanction was held to be necessary lor the prostcution af to 
Chalrman, as it could not be said to be a part of the fumtea. ὗς 
Union Chairman to use abusive language in # public street τ frs, goz 
Rakiman, 4 L.W. 586, 17 Cr. J. 462. A Magistrate or s } 
who was holding ἃ trial could not be ssid to be acting fe ¢ + 
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city, if he abused or defamed a witness or a legal practitioner appearing. 
before him—-Baishnab Charan v. Sukhomoy, 25 C.W.N. 957, 22 Cr.L.]. 
585. 


These cases, though correctly decided under the old Codes, would’ 
be of no authority now, as the Janguage of the present section materially~ 
differs from the language of the old law. Under the present section it 
will not be necessary to decide whether the fact of the accused being: 
a Judge or a public servant was a necessary element in the offence or~ 
whether the offence was one which could not have been equally com- 
mitted by a private person. These nice questions would no longer arise ;- 
it it is found that the Judge, Magistrate or public servant has commtted' 
an act at a time when he was doing an official duty, this will be sufficient 
to attract the provisions of this section. In other words, the Legistature- 
has now given a greater protection to the officers concerned than it did’ 
under the old section. This view has been endorsed by the Madras High 
Court in the very recent case of Gangaraju v. Venki, 52 Mad. 602, 30° 
Cr.L J. 864 (865). This is also the view of Sir J. G. Woodroffe (Criminat’ 
Procedure, p. 229). But in two other Madras cases it has been held that 
the expression ‘‘offence alleged to have been committed while acting in the 
discharge of his official duty’? does not mean any offence committed by~ 
him while he is in office; the ‘acting’ refers to the specific action which 
comprises the offence. An offence arising out of abuse of official position 
by an act not purporting to be official does not necessitate sanction 
under sec. 197. And so, a complaint against the Chairman of ἃ Municipal 
Council of having threatened a voter with injury to his property with: 
intent to induce such voter to vote for any candidate or to abstain from. 
voting, is not one in respect of which sanction is Necessary under s¢c. 197, 
in as much as the act complained of is not committed in the discharge 
ot his officist duty, although the incident of his official position might” 
have piven him the Opportunity to do it—Kamisetty Rama Rao v. Ramdae- 
snamy, SO Mad. 754, 52 ML J. 647, 28 Cr.L.J. 539 (following 25 Mad. 
1S and 1916 M.W N. 384 cited above); Nune Panakalu v. Ravula, 52 Mad. 
695, 30 Cr.L.J 191 (194). A similar view has been taken recently by” 
the Caleutta High Court, viz. that in order to make sec. 197 applicable 
it Is essential that the act constituting the alleged offence should have itself 
taken place as an official act, or at least under the cloak of what purported’ 
to be an official act, fe, something in the nature of an official character 
should have attached to the act Itself; it is not enough that his capscity” 
of # public servant put him in ἃ position to commit the offence. There 
fore, where certain moneys were paid to a Deputy Collector as selsmf 
tor certain ἅλας mahal lands, but no settlement was given, and the Deputy 
Collector misappropriated the moneys, held that this section did not aPrly” 
Amanat ν. K. E., 33 C.W.N 1058 (1060), 1929 Cr.C. 360, In these 
three cases it has been remarked that the Amendment has not made #ny" 
change in the policy of the Code nor given any greater protection to the 
public servants, but has simply altered the Isnguage to make the sense” 
clear, which was formerly subject to misinterpretation. 


~ Where a village Magistrate uses his authority and position as a public? 
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servant to constrain a person to give a bribe, sanction is necessary for his 
prosecution—In re Mangapath: Naidu, 2 Weir 221. Where a Judge used 
defamatory language to a witness during the trial of a suit, a complaint 
against the Judge could not be entertained without a sanction under this 
Section, as the Judge was then acting in his official capacity—Jn re Ghulam 
Muhammad, 9 Mad. 439. Where the Administrator-General of Bengal 
was appointed administrator to the estate of a deceased person, and was 
charged with an offence under the Calcutta Municipal Act for not remov- 
ing the privy on certain premises belonging to that estate, it was held that 
although he held the office of the Administrator-General, still the offence 
was committed in his private capacity as administrator to the estate of a 
private person and not in his public capacity as Administrator-General, 
and no sanction was necessary for his prosecution—Corporation of Calcutta 
v Adminstrator-General of Bengal, 30 Cal. 927. If a Magistrate or a 
Judicial officer, in order to examine a witness, detains him until the time 
of his re-examination comes or until he makes inquiries as to the failure 
of the witness to appear before him, his acts are purely judicial, and if 
any offence 15 committed by the Magistrate exceeding his powers in doing 
those acts, it is necessary that there should be a sanction for his prosecu- 
tlon—Barshnab Charan vy Sukhomoy, 25 CW.N 957, 22 Cr.L.J. 585. 
These cases though decided under the old law would still hold good, 

The quesuon whether a person committed an act while acting or 
purporting to act in the discharge of his official duty, is 2 question of fact. 
Where it was alleged that a member of a Municipal Committee and a 
Sub-committee, by exercising undue influence on a sub-overseer stopped 
him from purchasing bricks of a certain person and compelled him to 
give his assent to the purchase of bricks from the accused himself, but 
there was no allegation in the complaint that the accused obtained this 
advantage to himself, acting or purporting to act as a member of the 
Municipal Committee, and in fact the suggestion in the complaint was that 
taking advantage of his position he went outside his official duty altogether 
to obtain the contract himself, held that the sanction of the Local Govern- 
ment was not necessary for his prosecution, The case would have been 
otherwise if the accused in obtaining the contract held himself out to be 
acting 85,8 member of the Municipal Committee or Sub-committee—Ald. 
Ismail v. Emp., 8 Lah. 647, 29 Cr L.J. 511 (512). If an officer conducting 
an auction sale himself purchases a thing in the name of his servant for 
his own benefit, it is an act done by him in the discharge of his official 
duty—K. E. v, Krishna Kant, 28 O.C. 155, 26 Cr.L.J. 1157. Where the 
President of a Municipal Committee received brokerage or commission on 
goods ordered by the Municipality, held that he could not be prosecuted 
for that offence without the sanction of the Local Government, as he was 
acting in the discharge of his duty as public servant—Emp. v. U. Maung 
Gale, 4 Rang. 128, 27 Cr.L.J. 1088. 

Where a village Magistrate prepared a false record (in order to pr 
vide evidence for use in future) to the effect that a certain person ᾽ν 
convicted of theft and sentenced by him to detention for 2 hours, where 
85 ἃ matter of fact such person was never convicted or sentenced for” 
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such offence, and that person thereupon made a complaint for the prosecu- 
tion of the village Magistrate for making the false record, it was held that 
as the village Magistrate was not bound to make a record, he was not 
acting “tas a Judge’? when he made a record; the act was merely pur- 
Ported to be done by him as Judge, and no sanction was therefore neces- 
sary—Palamiandy ν. Arunachellam, 32 Mad, 255. But the case would now 
fall under the present section by reason of the words “purporting to act’’ 
occurring in the section. These words would include not only the cases 
where the official has jurisdiction to take cognizance of a matter and in 
protessedly exercising that jurisdiction commits an offence of acts ulfra 
vires, but also casés where the initial jurisdiction is wanting and a juris- 
diction is assumed by an official who in such assumed capacity acts to 
the prejudice of a person, See Subbia Pillai v. Emp., 1920 M.W.N a 
21 Cr.L.J. 223, in which the correct view of the law was taken, though 
it was decided under the old section. See the recent case of Sivarama- 
krishna vy, Seshappa, 52 Mad. 347, 30 Cr.L.J. 396 (399), in which it is 
laid down that fabrication by a Judge of the records of a suit is an offence 
committed by him while acting or purporting to act in his official duty, and 
it makes no difference whether the record is wholly false or partly false 
one Partly true, or whether the suit is wholly fictitious or Actitious only 
in part, 

A Government officer, e.g a Tahsildar, who is appointed by the 
Chairman of 2 Municipal Council as a Polling officer, does ποῖ, while 
he Is acting as a Polling officer, act in the discharge of an official duty as 
Tahsildar. No sanction ts necessary for his prosecution for an offence 
committed by him while acting as a Polling officer—Jagannadhaswami ve 
Mantkyam, 51 Mad 259, 28 Cr.L.J 1038 (1039). 


645. “Taking cognizance” :—This section prohibits taking 
Cognicance of an offence committed by the Judge or public servant in his 
Public capacity, without a sanction But the preliminary examination of 
the complainant ts not such cognizance as js meant by this section; and 
therefore such examination 1¢ not invalid in the absence of sanction. 
In fact it is often necessary to examine the complainant before his com- 
Plaint can be understood, and the complaint must be understood before 
sanction can be given—Narayanasamt, Petitioner, 7 M.H.C.R. {82 (187)+ 
Satya Charan v. Chairman, 3 CWN 17. The question as to whether 
section 197 apples to a complaint against a public servant must be 
postponed till alter the examination of the complainant—Satya Charan Vv. 
Chairman, Uttarpara Muntipality 3 CW.N. 17 (18). But summoning 
the sccused or taking any evidence against him amounts to taking cogniz- 
ance, and thls should not be done until the Necessary sanction has been 
obtained—Reg. v. Parshram, 7 BH.C.R. οἱ. 


646. Sanction:—Who can give sanction:—Under the previous 
law (fe. before the Amendment of 1923), sanction could be given by the 
Government or by the officers empowered by the Local Government, of 
by the Court or the authority to which the Judge or public servant was 
subordinate. Thus, sanction for prosecution of a Tahstldar could be giver 
by the District Magistrate—Indar Singh v. Crown, 1919 P.R. 4. The 
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President of the Taluk Board could give sanction for the prosecution of 
the Chairman of a Union Panchayet—in re Abdul Kadir, 1916 M.W.N. 384, 
17 CrLJ 168 These cases are no Jonger of any authority. Under the 
present law, sanction can be given only by the Local Government Under 
the old law the Local Government could empower an officer (e.g. the 
District Magistrate or Additional District Magistrate}, to give sanction, 
‘The present section, however, contemplates no such delegation. 


Offence must be specified in sanction :—The authority empowered to 
grant sanction cannot delegate to another the task of determmning which 
Offence the sanction should relate to. Thus, an order passed by the Board 
of Revenue sanctioning the prosecution of a Deputy Tahsildar for ‘‘bribery 
or other charges as the District Magistrate thinks likely to stand Investi- 
gation by a Criminal Court’? was held to be invalid because the order 
ought to have specified what other offences the accused should be charged 
with, and to leave this matter to the District Magistrate means a delegation 
οἱ power not intended by the Legislature—Q Ε, v. Savarier, 16 Mad. 468. 
See also Reg. v. Vinayak, 8 BHC.R 32 cited in Note 648 below. 
But where the order granted sanction for an “offence under sec. 161 
1 P. GC or any other section of the Code that may be found applicable 
with respect to the offence briefly described in the schedules hereto 
annexed" it was held that the order was no delegation, because the 
order granting sanction had specified the acts committed by the accused, 
and had also specified the offence and the section of the I. P. C. and 
it merely left it open to the Court to convict the accused under any 
other section if in the opinion of the Court some other section of the 
ine Ὁ. was more relevant than section 161—Girdhari Lal v. Emp., 1911 

eR. th, 

Sanction for abetment:—Where ἃ sanction has been granted to pro- 
secute a person for a substantive offence, no fresh sanction is necessary 
to prosecute him for abetting that offence, when the conviction for abet- 
ment Is based gm the same facts as those on which the charge for the 
substantive offence is founded—Profulla v. Emp., 30 Cal. 905. 


Form of sanction :—The Code does not prescribe any particular form 
of sanction under this section—Jn re Kalagava, 27 Mad. 54. A letter 
addressed to the Magistrate is a sufficient sanction—Reg. v. Narayan 
Ramchandra, Ratanlal 32; Profulla y Emp., 30 Cal. 905. Non-specifica- 
tion of the place in which and the occasion on which the offence was com- 
mitted does not affect the validity of the sanction—In re Kalagava, 27 
Mad. 54, The order granting sanction need not specify the offence with 
the same precision as is necessary in 8 charge—Ginvardhari Lal ν, K. E.. 
13 C.W.N. 1062; Emp. νυ. Jehangir, 29 Bom. L.R. 996. Thus, where 
the Kulkarni and the Patel of a village were charged with cheating in as 
much as they conspired to levy extra amounts of money from three 
persons who came to pay the land assessment, and the sanction wss 
given for prosecution for ‘cheating or for such other offence with which 
it may be necessary to prosecute them in connection with obtaining money 
from the ryots’; it was held that the ssnction was not invalid for vague- 
ness, in as much as it had sufficiently designated the offence or offences 
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the power of granting or refusing sanction lies only with the Local Govern~ 
ment, and the High Court will have no power to interfere even under the 
Charter Act. 


Even under the old law, it was held in a Lahore case that the grant- 
ing of sanction being an executive rather than a judiqal act, the High 
Court had no power to interfere with the proceeding of a District Judge 
granting sanction for the prosecution of a Sub-Judge—~Ali Hussain Khan 
v. Harcharan, 2 Lah. 305, 1922 P.L.R. 35, 23 Cr.L.J. 113. 


198. No Court shall take cognizance of an offence 
Prosecution for breach falling under Chapter XIX ot 
of contract or defame: Chapter ΧΧΙ of the Indian Penal 
marriage. Code or under Sections 493 to 496 
(both inclusive) of the same Code, except upon ἃ 


complaint made by some person aggrieved by such 
offence : 


᾿ Provided that where the person so aggrieved is a 
woman who, according to the customs and manners Οἱ 
the country, ought not to be compelled to appear 
in public, or where such person is under the age ° 
eighicen years or is an idiot or lunatic or is from sickness 
or infirmity unable to make a complaint, some other 
person may, with the leave af the Court, make a com- 
plaint on his or her behalf. 


Chapter XIX (comprising sections 490-492) of the J, P. Code relates 
fo criminal breach of contracts of service. Chapter XXI (comprisidg 


Sections 499-502) relates to Detamation. Sections 493-496 deal with 
offences refating to marriage 


_ Change —The proviso has been added by section 51 of the 
Crimmat Procedure Code Amendment Act XVIII of 1923. 


650. Necessity of complaint :—A Magistrate acts without 
jurisdiction if he takes cognizance of a charge of defamation without com- 
plaint. So, where a postcard written by the accused to the complainant, 
cofitaining ἃ defamatory matter, was privately handed over by the lattet 
to the Magistrate without a complamt, held that the Magistrate acted with 
out jurisdiction in starting a criminal prosecution thereupon—Abdulla Vv 
Clarke, 1909 P.W.R. 3, 9 CrL.J 154. 

Magistrate’s power fo add or alter charge :—When a complaint pre= 
sented to the Magistrate contained only charges under sections 352 and 
804 1. P. Ὁ. but did not contain charge under section 500 1. P. C 
{defamation), but that charge was subsequently added by the Magistrs}® 
on statements made by the complainant, it was held that the Magistrate 
could not add the charge of defamstion or take cognizance of it, 85 there 
‘was no formal complaint in respect of it, such as is required by this set 
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tion—Q. E v. Deoki Nandan, 10 All 39. So also, the Magistrate cannot 
alter a charge under section 501 I. P. C to one under section 500 1. P. C. 
when there was no formal complaint by the person aggrieved in respect 
of the latter offence—Crown v. Uma Shankar, 1889 PR 18. 


But a more liberal view has been taken in the cases noted below. 
Thus in a Punjab case, where a complaint was made to the Magistrate 
under sec 211 1, P. C that the accused had made a‘false charge against 
him (complainant) of poisoning his daughter-in-law, with a view to injure 
his reputation, but the Magrstrate treated the case as one under sec. 500 
I ΡΟ and tried it so, it was held that having regard to the substance 
of the complaint, the Magistrate was competent to alter the complaint 
under sec 211 1 P C to one under sec 500 1. P, C when in fact the 
complaint was preferred by the aggrieved person—Nur Aslam vy. Emp, 
1884 PR, 24. The principle 15 that a complaint need not state precisely 
the section of the Penal Code under which the accused shall be charged; 
it is enough if the complainant lays before the Magistrate the facts which 
if proved would warrant a commitment under any of the sections referred 
to in this section—Emp v. Ah, 25 All 209 A complaint need not guote 
any section of the Indian Penal Code but must contain a statement of 
the facts relied on as constituting the offence, and it is for the Magis- 
trate to determine on these facts what offence has prima facie been com- 
mutted, the nature of the charge will be determined by him, All that is 
necessary for him to see 15 that the inquiry into the charge is within his 
competency, and that in the case of certain offences, the complaint has 
been made by the proper person, Therefore, though the complainant 
-did not complain in so many words of having been defamed and did not 
mention sec, 500 1. P. Code, still if it contained a statement of the 
facts constituting the offence and he asked the Court to take action under 
that section of under any other section which the facts disclosed might 
Justify, the Magistrate was competent to frame a charge of defamation 
and to try the offence—Naurati v Emp, 6 Lah 375, A.I.R. 1925 Lah, 
631, Where the husband of 2 woman who had committed bigamy made 
a complaint to the Magistrate alleging facts which seemed to constitute an 
offence under sec. 498 I. P. C. but in the subsequent inquiry it appeared 
that an offence under sec 494 I, P. C. was committed, it was 
held that the Court could take cognizance of the offence under sec. 494 
1, P. C, without a fresh complaint formally preferred under that section— 
Emp. v. Ali, 25 All 209; In re Unala, 1 CLR. 523, This section fs 
clearly designed to prevent Magistrates from inquiring on their own motion 
into a case connected with marriage unless the husband or other person 
authorised moves them to do so, but.when the case {s once properly 
instituted before the Magistrate, he can proceed in respect of any other 


offence proved or against eny other person implicated—In re Ujjala, 1 
G.LR. 523. 


Power of Appellate Court to alter charge :—~An appellate Court can 
under sec, 423 alter a conviction under one s¢ction Into one under another 
stction, and in doing so it Is not bound by such restrictions as, for instar 
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tion—Q. E. v. Deoki Nandan, 10 All 39 50 also, the Magistrate cannot 
alter a charge under section 501 1. P. C to one under section 500 1. P. Cc. 
when there was no formal complaint by the person aggrieved in respect 
of the latter offence—Crown v. Uma Shankar, 1889 P.R 18 


But a more I:beral view has been taken in the cases noted below, 
Thus in a Punjab case, where a complaint was made to the Magistrate 
under sec 211 1. P. C. that the accused had made a‘false charge agains 
him (complainant) of poisoning his daughter-in-law, with @ view to injure 
hus reputation, but the Magistrate treated the case as one under sec. 501 
ΤΟ ΡΟ. and tried it so, st was held that having regard to the substance 
of the complaint, the Magistrate was competent to alter the complain 
under sec. 218 1 P. C to one under sec S00 I. P C, when in fact the 
complaint was preferred by the aggrieved person—Nur Aslam v. Emp. 
1884 PR, 24 The principle 1s that a complaint need not state precisel; 
the section of the Penal Code under which the accused shall be charged 
it is enough af the complaimant lays before the Magistrate the facts whicl 
if proved would warrant a commitment under any of the sections referre: 
to in this section—Emp. v. Al, 25 All 209 A complaint need not quot 
any section of the Indian Penal Code but must contain a statement o 
the facts relied on as constituting the offence, and it is for the Magis 
trate to determine on these facts what offence has prima facie been com 
mitted, the nature of the charge will be determined by him. All that ἢ 
necessary for him to see ts that the inquiry into the charge is within hi 
competency, and that in the case of certain offences, the complaint ha 
been made by the proper person. Therefore, though the complainan 
‘did not complain in so many words of having been defamed and did nc 
mention sec. 500 I. P. Code, still if it contained a statement of th 
facts constituting the offence and he asked the Court to take action unde 
that section or under any other section which the facts disclosed migh 
justify, the Magistrate was competent to frame a charge of defamatio 
and to try the offence—Naurati ν, Emp., 6 Lah. 375, AT.R. 1925 Lah 
631. Where the husband of a woman who had committed bigamy mad 
4 complaint to the Magistrate alleging facts which seemed to constitute 2 
Offence under sec. 498 I. P. C. but in the subsequent inquiry it appeare 
that an offence under sec. 494 1. P C. was committed, it wa 
held that the Court could take cognizance of the offence under sec. 49 
I, P. C. without a fresh complaint formally preferred under that section— 
Emp, v. Ali, 25 All 209; In re Ujjala, 1 C.L.R. 523. This section | 
Clearly designed to prevent Magistrates from inquiring on their own motio: 
into a case connected with marriage unless the husband or other perso 
authorised moves them to do so, but .when the case is once proper! 
instituted before the Magistrate, he can proceed in respect of any othe 
offence proved or against eny other person implicated—/a re Ujjala, 
CLR. 523. 


Power of Appellate Court to alter charge :—An appellate Court ca 
under sec, 423 alter a conviction under one section Into one under anothe 
Section, and in doing so it is not bound by such restrictions as, for! 
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3C.L.J 38. (This 15 now expressly provided by the recent amendment). 
Where a Hindu lady ss living with her father, brother or son, she is ἃ 
member of that family and her reputation is bound up with the reputation 
of the person in whose house and under whose charge she is living, 
and any imputation as to her character will affect as much the relative 
with whom she is living as herself. Therefore the brother of a Hindu 
widow, with whom she has been living, is an aggrieved person in 
respect of an imputation of unchashty made against the woman—Thakur 
Das vy Adhar Chandra, 32 Cal. 425 In Masurta Din vy. Jagannath, 1893 
A.W.N 207, however, it was held that the son was not an aggrieved 
person in respect of a defamation of his mother. In a Bombay case also 
it was held that only the femate herself, and not a male relative of hers, 
could make a complaint for defamation under this section—Q. E. v. 
Kustantin, Ratanlat 327. But under the proviso newly added by the 
Amendment Act of 1923, any friend or relative of the female will now 
be able to make the complaint with the leave of the Court 


Where certain allegations made -in a newspaper against A and certain 
others were true as regards A but untrue as regards the others, it was 
held that A was not the person aggrieved by the publication of the 
allegations—Subraya v. Kader Rowthen, 1914 M.W.N. 351, 15 Cr.L.J. 
357, 

The complaint in respect of defamation must be made by the person 
-agerieved and cannot be preferred by his official superior. Thus, where 
a police officer has been defamed, a complaint by his official superior on 
the ground that the good name of the police force has been attacked, can- 
not be entertained—Gaya v. K. E., 26 O.C. 44, 23 Cr.LJ 641. Where 
a newspaper published statements, which were alleged to be defamatory, 
of specific acts of negligence on the part of the Health Officer and his 
‘subordinates, it was held that the President of the Municipality was not 
a person aggrieved within the meaning of this section merely because 
he had a controt over these officers, and that by the imputation made 


cagalnst his subordinates, his own conduct and administration had not been 
Impugned—Beauchamp v. Moore, 26 Mad. 43. 


_ Death 9, complainant in defamation :—The death of the complainant, 
during the course of the criminal proceedings for defamation, necessarily 
terminates those proceedings—Ishar Das v. K. E., 1908 P.R. 10. 


Person aggrieved by bigamy :—In the case of an offence of bigamy 
committed by thé wife, the husband is the only person aggrieved by suck 
offence, and he alone can make the complaint. The father of the 
husband is not the “person aggrieved"—X. E. ν, Lala, 32 All. 78; so 
also, the brother of the husband is not the person agerieved—Emp. v. 
Imtiazan, 25 All, 132; Q. E. v. Bai Rukshmoni, 10 Bom. 340; Hanuman 
w. K. Εν, 11 O.C. 148, 7 CrLJ. 457. 


Prior to the present amendment, it wes held that if the husband of 
the girl who committed bigamy was a minor, his mother was not com- 
petent to mske 8. complaint, as she was not the person aggrieved—In re 
Sessions Judge, 2 Weir 231; it was also held that if the husband was ἃ 
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Iunatic, his brother could not make ἃ complaint on his behalf—Dy. Leg 
Rem. ν. Sarna, 26 Cal. 336 These two cases are now rendered obsolete. 
by the proviso newly added in this section. 


199. No Court ae take oe οἱ an pris 
᾿ under Section 497 or Section οἱ 

7 ee the Indian Penal Code, except 
married woman. upon a_ complaint made by the 
husband of the woman, or in his absence, made with the 
leave of the Court by some person who had care of such 
woman on his behalf at the time when such offence was 
committed : 

Provided that, where such husband is under the age 
of eighteen years, or is an idiot or lunatic, or is from sick: 
ness or infirmity unable to make a complaint, some other 
person may, with the leave of the Court, make a com- 
plaint on his behalf. 


Sec. 4971 P C-—Adultery Section 498—Enticing or taking awa 
or detaining with criminal intent a mafried woman. 


Change ~The ttalcised words have been added by sec 
Criminal Procedure Code Amendment Act, XVIII of 1923 


Object of section —The restriction imposed 1 this sector 
(empowersng only the husband or the guardian to make the cone 
plaint) 1s not to afford immunity or protection to the offender, but 10 
pfevent a person unconnected with the woman from giving publicity 1 ἃ 
matter which neither the husband nor the guardian is willing to agitate 
In re Rathna Padayachi, 17 Cr LJ 363 (Mad.), 


653. Scope of section —The only offences referred to i this 
section are offences under secs. 497 and 4981 P. Ὁ.» but a charge © 


house trespass with intent to commit adultery is not contemplated by this 
plant oy 
α for the 


offence of adultery must be instituted by the husband atone—Anonymot 
| Welr 531 Where the complamant charged the accused wih hoe 
trespass with intent to commit theft but It appeared that 
house-trespass with intent to commit adultery with the compisi 
he could be convicted of the latter offence, although the complainant 
not made a formal complaint for that offence—Q. E. v. Kangla, * 
82; Emp. v. Dhauntua Lodht, 19 CrLJj. B81. So also, where ἘΝ 
accused admitted that he had entered the house at night for the PATE et 
carrying on an intrigue with the complalnant's wife, but the complain’ ; 
refused to charge the accused sith having entered the Rowse with eee 
to conimit the offence of adultery but tounded his complaint solely CF me 
entry having been with intent to commit thelr, which wss found to Ἐς 
islse, it was held that the Alsgistrate htd the power to conviet the accuse! 


52 of the 
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of house-trespass with intent to commit adultery even though the husband 
refused to make that charge—Anonymous, 5 M.H.C.R App. 5, | Weir 
532 


But in another Allahabad case, where the complainant charged the 
accused with house-trespass with intent to commut theft but the accused 
stated that he had gone there to have sexual intercourse with a woman, 
and the accused was convicted for house-trespass with intent to commit 
adultery, held that the conviction was injudicious, mn the absence of a 
complaint by the husband of the woman—Emp. v Harcharan, 1886 
AWN 42 


654, Complaint .—The complaint referred to im this section 
means a complaint as defined in sec. 4 (h) A Magistrate is not com- 
pétent to entertain a case under sec 498 1 P C on the report of a 
police officer, and in the absence of a complaint by the husband or guardian 
of the woman alleged to have been enticed away by the accused—Bhana 
ν, Crown, 1910 P.R 32 Information lodged by the complamnant before 
the police 1s not a complaint sufficient to warrant a conviction under secs. 
497 and 498 1. P. C.—Tara Prosad v, Emp., 30 Cal 910, Emp. v Khushal 
Singh, 17 C P.LR. 105, In re Chidambara, 2 Weir 235, Arumuga ν, 
Gangabar, 43 MLJ 564, 23 Cr.LJ 592. But where on a charge under 
sec 366 1. P. C the Police took up the proceeding in which the husband 
appeared as a witness and he asked the Magistrate to drop the proceeding, 
thereunder but said that he intended to prosecute the accused under sec. 
498 1. P. C, and to get him punished, it was held that there was a com- 
plaint,-in as much as he made an allegation before the Magistrate that 
the offence should be inquired into—Bhawan: v. Emp., 38 All. 276, 14 
ALJ. 233, 17 Cr.L.J. 72. 


If the husband brings a complaint of any other offence, and from 
certain statements In his deposition it appears that an offence mentioned in 
this section has been committed, no conviction for the latter offence can 
be sustained, because the husband has not made 8 formal complaint of 
that offence. Thus, where the husband preferred against the accused a 
complaint of rape on his wife, but not of adultery, and certain statements 
In his deposition disclosed an offence of adultery, a conviction for the 
latter offence was illegal, in as much the husband had not preferred a 
formal complaint of adultery; even the circumstance of the husband 
appearing as a Witness in the case could not be regarded aS amounting to 
the institution of a complaint for adultery—Emp. v. Kal, 5 All. 233; 
Cheman vy. Emp., 29 Cal, 415; Rahmatutla vy. Emp., $883 PLR. 10. 
Similarly, where the accused was charged with offences under secs. 366 
and 3791, P. C, but from statements in the deposition of the huebsnd of 
the woman concerned an offence under sec. 498 I. P, C. was msde out, 
and the Judge convicted him of thst offence, it was held that the con- 
viction was illegal in the absence of a formal complaint by the husband 
in respect of that offence; and the statements made by the husband in 
his depositian could nat be said ta be a complaint under sec. 4 (A) of this 
Code-Emp v. Imembhan, 14 Bom. LR. 141, 13 CrLJ. 257. Evea 


Cr. 36 
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the formal aSsent of the husband to a charge of adultery, added at the 
end of his deposition, would not probably be a formal compliance with 
this section—Q v Lucky Norain, 24WR 18 Where a husband charged 
the accused persons with theft and theft only, they could not be con- 
vwieted of an offence under sec 4981 P C. as there was no complaint 
preferred by the husband under this section in respect of the fatter 
offence—Roaa Singh ν Crown, 1918 PR 2, (9 Cr.L.J. 300 


But a contrary view has been taken in several cases. Thus in Sieikh 
Mahomed, Ratanlal 584 (585), it was held that the word ‘complaint’ must 
be taken as including not only a written complaint but afso the examifa. 
tion of the complainant, it any rate, prior to the sssue of process; there- 
fore where the written complaint specifically mentioned section 497 
1 P,C onis, but did ποῖ mention an offence under sec 498 1. P. C., Dut 
the complamant’s examination made out such an offence, the Magistrate 
had jumsdictton to frame a charge under sec 498 1 Ρ ὦ. and te try 
such offence And in Jutra Seikh v Reazct, 20 Cal 483, it was 514 
down that upon a complaint in reSpect of an Offence under section 388 
1 P C a conwenon under see 4983 P C could stand, even in the 
absence of ὁ complaint by the husband, if his evidence was such a5 [Ὁ 
qwstty the conviction foe the latter ofence In a secent case the 
Madras Hich Court is tiso of opininn that for the purpose of ascertain~ 
ing the complaint’ under tis section, the written complaint 45 well 25 
the sworn stuement may be read together~In re Arunachalam, 45 
MLy 4 4 Crh yp st 

The comrlaint reterred to 1 thos section iy ἃ complant of the speciftc 
offence mentioned in (his section and not a compliant of any Uffence. 
Where a person was charved with kidnapping ot with abduction, and the 
fudge cenvicted the iccused on the evidince, of an offence under sec, 49 
1 ΡΟ C acd the the consichon was wrong as there was no specific 
compiaint of an otfence under sec 492] P C —Banguru Asart v. Erp, 
27 Mid bl Where the sccused was charged only with the offence ot 
kidnapping mmor pirt and theft of yewels and there was no complaint 
that the accused s purncse was to have shout intercourse with the girl, the 
Magistrate could nor take cognizance of an offence under sec 498 I. P. © 
~in re Arunachalam supra Sn also, whefe a compliant was made 
of an offence under sec. 494 and 498 1 P C, the Magistrate had 
fo jurisdiction to tr the accused fur an offence under sep. 497 1 P. Ο "τ 
Q. E v Nala, Ratantai 531. Emp v Badan, 1881 AWN 112. Sim 
Jarly, a Magistrate carnot convict a person of an offence under s€€ 
498 J. ΡΟ when the complaint was for an offence under sec 497 
ΤΡ, G—Korep A v Hadi Volta 12 CWN οχνι A commithine 
Magistrate cannot alter a charee of rape inte one of adultery on tht 
representaton of the accused, without any request on the part of the 
fushaid of the woman—Emp v Ram Batsh 1882 AWN 165. Where . 
a charge of rape brought against the accused was found untrue, held that 
in the absence of a complaint by the husband the Court cannot 07 the 
game evidence take cognizance of the offence of sdultery—Nga Po δὲ 
K. Ey, U.B.R. (1912) 4th Qr. 185, 14 Οἵ ΕῚ 284. Bus the Punjab CAie 
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Court has laid down that though the offence charged in the complaint 
, made by the husband is one under section 371 I. P. Code, still if the 
facts set forth in the complaint are sufficient to support a conviction 
under sec. 498 I. P. C., the Magistrate has jurisdiction to frame a charge 
under the latter section. Hf, in the opinion of the Magistrate, the 
offence disclosed falls under section 498 I. P Code, the Magistrate is at 
liberty to proceed and frame a charge under that section, provided the 
complainant satisfles the conditions of sec. 199 Cr P Code, whatever 
may have been the section of the 1. P Code recited in the complaint— 
Piran Ditla vy Q E., 23 P.R 1895. 


It has also been laid down that the Court cannot add a charge of an 
offence referred to in this section without a formal complaint in respect 
of that charge by the person specified Where the accused was com- 
mitted to the Sessions on charges under secs 363 and 366 I, P. C., and 
at the conclusion of the evidence, to establish these charges the Sessions 
Court added a charge under sec, 498 1 P. C and convicted the accused 
on all the three charges, held that the procedure was not regular, that 
the additional charge was prejudicial to the accused and that the conviction 
under section 498 1 P C must be set aside—Emp. v. Isap Md, 3t 
Bom 218 


655. Who can complain ~The only person who can prefer 
a complaint of an offence referred to in this section is the husband of the 
woman The husband 1s entitled to make the complaint even though 
the marriage has been dissolved before the complaint, if the offence was 
committed before the marmage was dissolved—Dhanna Singh v. Crown, 
1922 P.W.R 16, 23 CrLJ 462 


In the absence of the husband, the complaint may be made by any 
person having the care of the woman Thus, the mother of the husband, 
who was in charge of the wife during the absence of the husband, is com- 
petent to prefer a complaint of an offence under sec, 498 1. P. C. against 
the person who abducts the wife—Madhub Ah v. Emp, 24 Cr.L.J. 780 
(Lah) Where st the time of the offence the wife was left under the 
care of her father, the fact that the husband stands by will not prevent 
the father from preferring the complaint—in re Rathna, 17 Cr.L.J. 
363 (Mad); Mir Alam v. Emp, 5 Lah. L.J. 183, 23 Cr.L.J. 690. The 
absence must be from the place, and therefore where the complaint 
was preferred by the nephew of the husband, when the latter was 
bed-ridden with paralysis, it was held that the Court could not take 
cognizance of the offence—Crown v. Tikiomal, 3 SLR. 15. But this 
tullng ts no longer correct in view of the words ‘‘sickness or infirmity“ 
occurring in the proviso newly added. 

‘The complaint may be preferred by any person having the seve of 
the woman, during the sbsence of the husband, even thouph the sftsecs 
be temporary, e.g. for two days, It may sometimes Ἐς ashectutety seran 
gary thst when the husband is away, 3 complaint shoutf ta gorse 
filed, whether the absence be for tao days Of More, what tase de = 
prebsbility that untess prompt action Is taken, the peeuud aay πὶ ὁ 
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Acquittel for want of proper complaini—Fresh complaint :—Where 
the brother of the husband of the woman instituted a complaint under 
sec, 498 I, P. C. alleging that he had authority from the husband to pre- 
fer the complaint, but after taking evidence the Magistrate held that the 
complainant had no authority and acquitted the accttsed, and subse- 
quently the husband himself instituted the complaint, it was held that the 
previous acquittal was no bar to a fresh tria\—Umeruddin v. Emp., 31 
All. 317; Emp. νυ. Tikaram, 17 Bom. L R 678, 16 Cr Lj. 657. 

199A.  Whenin any case falling under Section 198 
Obs or Section 199, the person on whose 
jection by lawful ἀπὲ ἢ 
guardian to complaint behalf the complaint is sought to be 
by person other than made is under the age of eighteen 
person aggrieved. Py 
years or is a lunatic, and the person 
applying for leave has not been appointed or declared by 
competent authority to be the guardian of the person of 
the said minor or lunatic, and the Court is satisfied that 
there is a guardian so appointed or declared, notice shall 
be given to such guardian, and the Court shall, before 
granting the application, give him a reasonable opportu- 
nity of objecting to the granting thereof. 

This section has been added by sec. 53 of the Criminal Procedure 
Code Amendment Act, XVIII of 1923. 

“We have added a new section 199A in order to safeguard the rights 
of a legally appointed guardian""—Report of the Select Committee of 
1916. . 


CHAPTER XVI. 


OF CoMPLAINTS To MAGISTRATES. 


It Is most desirable that Magistrates should follow the procedure 
which Is quite clearly laid down in this chapter dealing wlth complaints 
to Magistrates—Balai Lal ν. Pasupati, 21 C W.N. 127. 

Magistrates should also be prompt in disposing of complaints under 
this chapter, They have no right whatever to keep complaints instituted 
Defore them without passing orders for several months Such actlon-is In 
the highest degree Improper and shows want of proper understanding as 
to what their duties are—Salimullah v. Burjhan, 18 Cr.L.J. 270 (AML). 

200. [* * *] A Magistrate taking cognizance of 

᾿ an offence on complaint shall at 

planzmination ef com: once examine the complainant upon 
oath, and the substance of 
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examination shall be reduced to writing and shall be 
signed by the complainant, and also by the Magistrate: 
Provided as follows :--- 


(a) when the complaint is made in writing, nothing 
herein contained shall be deemed to require a Magistrate 
to examine the complainant before transferring the case 
under Section 192; 


(aa) when the complaint is made in writing, nothing 
herein contained shall be deemed to require the examina- 
tion of a complainant in any case in which the complaint 
has been made by a Court or by a public servant acting or 
purporting to act in the discharge of his official duties; 


(b) where the Magistrate is a Presidency Magistrate 
such examination may be on oath or not as the Magistrate 
in each case thinks fit, and where the complaint is made in 
writing, need not be reduced to writing; but the Magis- 
trate may, if he thinks fit, before the matter of the com- 
plaint is brought before him, require it to be reduced to 
writing ; 

(ὦ when the case has been transferred under Section 
192 and the Magistrate so transferring it has already 
examined the complainant, the Magistrate to whom it 15 


so transferred shall not be bound to re-examine the 
complainant. 


Change —This sectiin has been amended by section 54 of the 
Criminal Procedure Code Amendment Act, XVIII of 192 The words 
“subject to the provisions of section 476" which occurred at the very 
beginning of the old section have been omitted, and proviso (aa) has been 
newly added “We would add to this clause a provision that in the 
case of a complamt under sec 476, the examination of the complainant 
shall be dispensed with"—Report of the Select Committee of 1916 


The words “where the complaint is made in writing” have been i 
serted in proviso (b), by the Criminal Procedure Code Amendment Act UY 
of 1926. The reason has been thus stated .—‘‘At present 8 Presidency 
Magistrate need not record the substance of an examination even if the 
complaint is not in writing. It is desirable that where there is πὸ con: 
plaint in writing the Magistrate should record the examination in writing 
Statement of Objects and Reasons (Gazette of India, 1925. Part Vy 
p. 214). ae 

657. Taking cognizance :—A Magistrate is bound to © 
cognizance of an offence upon complaint; see Note 586 under sec- 
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ante. “Ἀ Magistrate is bound to receive all complaints, whether they 
may be preferred orally or in writing’—Cal G R & C O, p. 8 

If a pardanashin lady sends a complaint to a Magistrate, he is entitled 
to take cognizance of it, but before he takes cognizance he must be 
satished that it is her complaint It is comparatively unimportant by what 
means the complaint reaches the Magistrate if it Is really her complaint 
—Abhoyeswant v. Kishort Mohan, 42 Cal 19 (23), 18 ΟΝ 1020 


658. Complaints —See notes under sec. 4 (h) 
It is clear from the wording of sections 200 and 201 that a complaint 
need not be in writing—j. R Das v. King Emp, 1 Rang 549 


Presentation of complaint —Since the compiamant is to be examined 
“at once’? it follows that ordimanly a complaint must be presented in 
person and a complaint shall not be accepted which is not signed by the 
complainant and is not preferred by a person duly authorised to prefer 
that specific complaint—Abhoyeswari v. Kishori, 42 Cal 19 (23), 15 
Cr.L.jJ. 348. But a complamt not presented in person 1s not bad 
in law; and if a complaint is not so presented, the Magistrate may call 
upon the complainant to appear before him on a date to be fixed by 
him, and may examine him on that day—Chuhermal v. Emp., 23 SLR. 
285, 30 Cr.L J. 732 (733) 


659. Examination of complainant :—The object of requir- 
ing the Magistrate to examine the complainant possibly is that the facts 
constituting the offence may be ascertamed when in a written complaint 
they are not given—Sukumar vy, Mofizuddin, 25 C.W.N. 357, 22 Cr.LJ 
455. The object of the examination is further to see whether there is a 
prima facie case against the accused, and to prevent the issue of process 
in cases where the examination of the complainant would show that the 
complaint was false, frivolous and vexatious and intended merely to harass 
the accused—Girdhar} Lal v Crown, 1911 PR. 11. The object of the 
examination is to find out whether there is any matter which calls for 
investigation by a Criminal Court—Bai; Nath v. Raja Ram, 10 AL.J. 79, 
13 Cr.L J. 704, 

The examination of the complainant {s not to be a mere form but 
an intelligent inquiry into the subject-matter of the complaint, carried far 
enough to enable the Magistrate to exercise his judgment as to whether 
there is or there is not sufctent ground for proceeding—Cal. G R. δ 
6, Ο.. p. 9 

A Magistrate cannot refuse to take cognizance of an offence on receipt 
of a complaint, but he 1s bound to examine the complainant—Umer Ali 
v. Safer Al, t3 Cat 334 Even if a Magistrate finds a complaint to 
be false and groundless, he cannot refuse to examine the complainant— 
In re Ramchurn, 3 N.W.P. 272. Although it is competent for him to 
dismiss the complaint, still he cannor dismiss it without examining the 
complainant—Jalatuddin v. Md. Khalil, 1884 A.W.N. 47; Satya Charan ¥, 
Chairman, 3 C.W.N. 17. 


Mode of examination :-~On presentation of a complaint the ite 
shall examine the complainant on oath; the substsnce of that ‘on 
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signed by him is to make use of it, in case of need, as against the com- 
Plainant’s subsequent deposition as a witness, for starting agamst him a 
Prosecution for perjury on the ground that the two statements contradict 
each other—Bhagirathibai v Emp, 26 CrL J} 1401 (Nag) 


660. Omission to examine—Effect :—The examination 
of the complainant 1s not a mere matter at formality, and when a Magis- 
trate dismisses a complaint without making such examination himself, 
the omission is a material one and cannot be cured by sec. 537—Pangu 
Koeri v Emp., 1 P.L.T 346; In re Ramasami, 43 MLJ 710; Moolchand 
Υ, Kessoomal, 15 S$,L.R 200, Loke Nath v. Sanyasit, 30 Cal. 923; 
Kartik ν. Emp., 2 PLT. 142, Fazlar Rahman vy Abidhar Rahaman, 23 
ΟΝ. 392; Haladhar v Sub-Inspector, 9 CW.N 199; Satya Charan 
v. Chairman, 3 C W.N. 17; jalttuddin ν. Md Khalil, 1884 AWN, 47; 
Ὁ E.v Harrak Chand, 8 W.R 12 No investigation can be ordered 
under sec, 202 without examining the complainant—20 Cr L.J. 552 (Pat.); 
Jitan v. Emp., 1 PLT. 564, Mahadeo v Q E, 27 Cal 921 (924); 
In re Budh Nath, 4 CW.N 305, Virabhadrayya v. Vyricherla, 2 Weir 
244; Al Muhammad v Crown, 1912 PR 2. (This is now expressly 
Provided in the proviso of sec 202) No process can be issued against 
the accused unless and until the Magistrate has examined the complainant 
~Abhoyeswari ν. Kishori Mohan, 42 Cal. 19 (23) 

But in several cases it has been held that the omission to examine the 
Complainant on oath before issuing process 1s ἃ mere irregularity and does 
hot invalidate the conviction in the absence of any prejudice to the accused 
by reason of such irregularity—Phagu Shahu v K E., 1 P,LJ 592 (595); 
Emp. v, Heman Gope, 21 Cr.L.J 779, 1 PLT. 349; Sk Abdul Alt v. 
Emp., 1 P.L TY. 446; Bhairab v. Emp., 46 Cal 807 (818); Q Εν Monu, 
M1 Mad. 443; In re Molaappa, 55 M.LJ 715, 30 Cr.L.J, 432; Bateshar 
v. Emp., 37 All 628; Gopichand v. Emp, 1 Rang. 517; Muso v, Crown, 
8S.L.R. 41, 15 Cr.L.J. 649 Thus, where the complainants made a com- 
Plaint to the Police that the accused beat them causing grievous hurt, 
but the police did not send up the case, and the complainant applied to 
the Magistrate, who sent for the police papers and summoned the accused 
without examining the complainants, it was held that the irregulanty did 
not vitiate the proceeding—Bateshar ν, Emp, 37 All. 628, 13 A.L J. 
840. The omission to examine the complamant under sec, 200 is a mere 
irregularity and not an illegality. The person prejudiced by such an 
irregularity is the complainant, and when the case ends in a conviction he 
has no grievance. The accused cannot in general complain of the 
irregularity, as the omission to take a sworn statement from the com- 
plainant cannot prejudice the accused—Ambayara v, Pachamuthu, 19 
LW. 461, 25 Cr-L.J. 730, ΑΓΕ. 1924 Mad 587. In a recent Paina 
Full Bench case it has been held that omission to examine the complainant 
Js an irregularity only, and not an illegality, and it Is only where the 
Magistrate intends to take proceedings (e.g. to order investigation or Issue 
process) that it ts Incumbent on him to examine the complainant, but 
not otherwise—Bharat v. judhistir, 10 P.L.T. 779 (F.B.), 30 Cr.L.J. 
1056 (1058). . 
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661A, if a complaint in respect of an offence of murder ts presented 
to a second-class Magistrate, the proper procedure 1s to return the com- 
plaint under sec. 201 for presentation to the proper Court with an 
endorsement to that effect~Bengali Gope v. Emp., 5 Pat 447, 27 Cr.L.J. 


704, 
202. 


Postponement 


( If the Chief 
residency Ma- 
Ὁ other Presi- 
dency Magistrate whom the 
Local Government may 
from time to time authorize 
on this behalf or any Magis- 
trate of the first or second 
class, is not satished as to 
the truth of a complaint of 
an offence of which he is 
authorized to take cogniz- 
ance, he may, when the 
complainant has been ex- 
amined, record his reasons, 
and may then postpone the 
issue of process for com- 
pelling the attendance of 
the person complained 
against, and either inquire 
into the case himself or 
direct a previous local in- 
vestigation to be made by 
any officer subordinate to 
such Magistrate, or by a 
police-officer, or by such 
other person, not being a 
Magistrate or police-officer, 
as he thinks fit, for the 
purpose of ascertaining the 
truth or falsehood of the 
complaint. 


(2) If such investigation 


I Postponement 
of issue of pro- gistrate Or any of issue of pro- 
cess. 


202. (1) Any Magistrate 
on receipt of 
a complaint of 
an offence of 
which he is authorised to 
take cognizance, or which 
has been transferred to him 
under Section 192, may, if 
he thinks fit, for reasons to 
be recorded in writing, 
postpone the issue of pro- 
cess for compelling the 
attendance of the person 
complained against, and 
either inquire into the case 
himself or, if he is a Magis- 
trate other than a Magistrate 
of the third class, direct an 
inguiry or investigation to 
be made by any Magistrate 
subordinate to him, or by a 
police officer or by such 
other person * * * as he 
thinks fit, for the purpose of 
ascertaining the truth or 
falsehood of the complaint : 

Provided that, save 
where the complaint has 
been-made by a Court, no 
such direction shall be 
made unless the complain- 
ant has been examined on 
oath ander the provisions of 
Section 200. 


(2) If any inquiry or i 


512 


is made by some person 
not being a Magistrate or a 
police-officer, he shall exer- 
cise all the powers con- 
ferred by this Code on an 
officer in charge of a police- 
station, except that he shall 
not have power to arrest 
without warrant. 


(3) This section applies 
also to the police in the 
towns of Calcutta and 
Bombay. 


Change :--This section has 
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Bombay. 
been amended by sec 55 of the 


[Cx, XVL 


vestigation under this sec- 
tion is made by a person 
not being a Magistrate or a 
police officer, such person 
shall exercise all the powers 
conferred by this Code on 
an officer in chatge of a 
police-station, except that 
he shall not have power to 
arrest without warrant. 

(2A) Any Magistrate in- 
quiring into a case under 
this section, may, if he 
thinks fit, take evidence of 
witnesses on oath. 

(3) This section applies 
also to the police in the 
towns of Calcutta an 


Criminal Procedure Code Amendment Act, XVIII of 1923 
The main changes introduced are the following :— 


᾿ “() Third class Magistrates have been given power to make preli- 
minary inqusties personally. (2) Authority to make a preliminary ingulty 
has been given in any case in which the Magistrate thinks fit for feasons 


to be recorded in writing 


kc The only ground contemplated by the οἱὰ 
section was ‘if the Magistrate 15 not satisfied as to the truth of the 


com> 


plant.” This 1s thought to be tndesirably narrow. (3) The words ‘ine 
quiry or investigation,’ have been substituted for the expression ‘previous 
local investigation,” and power is given to take evidence upon oath in the 
case of such @ preliminary inquiry (4) Presidency Magistrates are enabled 
to act under this section without special authorisation"—Statement Οἱ 
Objects and Reasons (1014) 

‘Or which has been transferred to him under section 19. 
have made a small amendment in sec. 202 (1) to cover cases whi 


2, We 
ich have 


been transtested to a Magistrate under sec. 192 as well as cases of which 


tie has taken cognizance himself'"—-Report of the Select Committee of 
1916 This amendment supersedes the ruling in 18 O.W.N. 95 

The present proviso to subsection (1) has been substituted by oe 
Cr. P. Code Amendment Act II of 1926 in place of the old proviso whi! 
was added by the Amendment Act of 1923, and which ran thus "~~ 


“previded that no such direction shalf be made—{a) unfess the, come 
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plainant has been examined on oath under the provisions of section 200, 
or (δὴ) where the complaint has been made by a Court under the provi- 
sions of this Code ** 


Thus, this proviso laid down that a Magistrate receiving a complaint 
need not direct an inquiry or investigation if the complaint was made by 
a Court. “This has caused difficulties in the case of a Court com- 
plaining under sec 476 of the Code Under that section, the Court has 
only to record a finding that it 1s expedient that an inquiry should be 
made into an offence which appears to have been committed, and it 
seems clear that cases will arise in which an tnquiry or investigation 
should be made before a person is put on his tnal The difficulty was 
brought to light by the Bombay High Court, and the Locat Government; 
and the other High Courts have all agreed that some provision 1s required. 
This clause gives effect to this proposal'’--Statement of Objects and 
Reasons, (Gazette of India, 1925, Part V, p 214) 

The present proviso lays down by implication that an inquiry or in- 
vestigation may be directed in any case, including the case of a Court 
complaining under sec 476, but that in such a case the examination of , 
the complainant is not necessary before the inquiry or investigation. 


662, Scope and application of section —This chapter 
deals with the procedure to be followed by a Magistrate upon taking cog- 
nizance of an offence upon complaint, 16, when he takes cognizance 
under sec. 190 clause (a), and not when he takes cognizance upon a Police 
report or other information mentioned in clauses (b) and (c) of sec. 190. 
See Rangachari, 2 Weir 241 (242), This section applies only to cases 
where there is a ‘complaint’ as distinguished from a mere information. 
A Magistrate acting upon second-hand information cannot be said to be 
acting upon complaint—Narain vy, Emp, 1888 P.R 24, So also, 2 
Magistrate taking cognizance of a case upon a police report cannot proceed 
under this section and cannot therefore refer the case to a subordinate 
Magistrate for local investigation—Abdulla y Emp., 40 Cal. 854; Imp. 
v. Shoukatmal, 7 SL.R 75, Sarba Μαπίοι v. Emp, 17 C.WN, 824; 
Tiloki v. Emp., 2 PLT. 220, 22 Cr.L J. 735. 


Under the old section, the investigation could be ordered only in those 
cases where the Magistrate was not satished as to the truth of a com- 
plaint—JAumuck v, Pathuk, 27 Cal. 798, Ranga Chari, 2 Weir 241 (242); 
Mahadeo v. Q. Ε, 27 Cal. 921 (924), Narain v. Emp, 1888 P.R 24. 
Under the present section, the Magistrate can direct inquiry on any 
gtound. See notes under “Change” above 


If the complainant is not speaking from personal knowledge, a Magis- 
trate taking cognizance would exercise a wise discretion in making the 
inquiry under this sectton—Sukumar vy Mofizuddin, 25 C.W.N. 357. 


This section applies to a complaint of an offence. A petition for 
maintenance under Sec 488 is'not a complarnt of an offence; and there- 
fore this section is Inapplicable to proceedings in maintenance. The 
Magistrate to whom a maintensnce petition is preferred has no power : 
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refer it to a Subordinate Magistrate for inquiry and report, but must 
inquire into it himself—Sardaran ν. Amir Khan, 1905 P.R. 29. 


This section does not in terms authorise ἃ Magistrate to refer ἃ 
petition under sec. 107 to a police officer for investigation, as a petition 
under sec. 107 does not allege the commission of an offence and does not 
amount to a complaint. But as the Magistrates have control over the 
police whose assistance they can seek in the discharge of their duties, it 
is perfectly open to a Magistrate to avail himself of the help of the police, 
apart from sec. 202, and to refer the mafter of the petition under sec. 107 to 
a police” officer for investigation—Sonjivi v. Koneri, 49 Mad. 315, 50 
M.L.J. 460, A.LLR. 1926 Mad. 521. 


663. Recording reasons :~-If the Magistrate on examining 
the complainant, distrusts the statement of the complainant, he is bound 
to record his reasons before directing a local investigation—Baidyanath v. 
Muspratt, 14 Cal. 141. If the Magistrate refers a case to the police for 
inquiry and report, without recording any reasons for distrusting the truth 
of the complaint, and then on receiving the report from the police, 
dismisses the complaint under sec 203, held that the order of dismiss) 
must be set aside—Virabhadrayya v. Vyricherla, 2 Weir 244; Balai Lal ν- 
Pasupati, 21 CWN 127, 17 Cr.L.J. 396. But in some cases it hss 
been held that omission to record the reasons is at most an irregulanty 
which will be cured by section 537 unless it has occasioned a failure of 
justice—Anonymous, 2 Weir 244 (245); K. E. v. Alagirisami, 25 Mad 
546; In re Arula, 10 MLT 120, Madho v, Rashid Ahmed, 18 Cr.L.J 
765, 15 ALJ 642, Ram Prasad ν Moti, 11 AL.J. 754, 14 CrL J. 493; 
Ram Saran ν. Md Jan Khan 26 Cr.L.J. 1394, ATR. 1926 Pat. 34; 
Bala: Lal vy Pasupati, 21 CWN 127, 17 Cr.L.J. 396 


664. “Postpone the issue of process’? :—The process shall 
ordinarily issue after the examynation of the complainant, unless the Magis- 
trate has reason to doubt the truth of the complaint, when only he 15 
authorised to postpone the issue of process and order an inguiry or local 
investigation—Jhkumuck v Pathuk, 27 Cal. 798. 

The procedure prescribed by this section can be adopted when no 
Process has been issued to compel the attendance of the accused. A 
Magistrate who after issue of process directs an inguiry and report acts 
in contravention of the procedure prescribed by law—Q. E. v- Khurram, 
1896 AW.N 140. Once a process has been issued against the accused, 
the Magistrate cannot exercise his option of holding a prelimunary inguiry- 
He must proceed with the trial—Gan v. Jumanshah, 6 $ L-R. 83, 13 Cr 
LJ. 749; Bishan Dial v Ghaziuddin, 1901 A.W.N, 44. Thus, it is Megal 
to order a preliminary inquiry after the accused has been brought before 
the Court under a warrant—Ramkant v. Jadub, 21 W-R. 44 When & 
Magistrate has accepted a complaint and issued process upon it and take 
evidence for the complainant, he or his successor cannot refer the case 
to the Police for inquiry and report—-Sadappachariar v. Ragavackariar, 9 
Mad, 282 Where a subordinate Magistrate has taken cognizance οἱ ἃ 
case and has issued process, the District Magistrate has no power to inter 
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fere and order an inquiry—Jhumuck v. Pathuk, 27 Cal. 798, and it {s 
doubtful whether he can make such order even after withdrawing the case 
to his own Court for trial—Zbid. On the other hand, if a Magistrate directs 
8 local inquiry, he cannot issue process before he receives the report of 
the inquiry—Krishna Bala v. Nirodabala, 41 C.L.J 170, A.1.R. 1925 Cal. 
989. But where after the Magistrate had issued processes against two 
accused persons, one of them appeared and laid a cross-complaint, and 
then the Magistrate rescinded the order of issue of process and sent forth 
the cases to a subordinate Magistrate for local inquiry and report, held 
that the action of the Magistrate was mght and proper—Laht Mohan v. 
Nan: Lal, 39 C.L.J. 329, 25 Cr.L.J. 464. 


665. If the accused appears .—This section speaks of post- 
ponement of issue of process. If, however, the accused appears of his 
own accord without a summons he is entitled to require that the com~ 
plaint shall be proceeded with or dismissed If no evidence is offered 


against the accused, he must be formally discharged—In re Lakshman, 26 
Bom. 552. 


666. Inquiry Under the old section, the inquiry was to be 
conducted by the Magistrate himself who tried the case, he could not 
direct the inquiry to be held by a subordinate Magistrate or a police officer. 
These persons could only hold a local investigation See Haricharan v. 
Girish Chandra, 38 Cal 68 (72), Gangadhar v Καὶ Ε, 43 Cal 173, 20 
C.W.N. 63; Md Imamuddin v Debendra, 18 CWN 95, Mohar Khan 
v Gayzuddin, 18 ΟΝ, 399 The present amendment now empowers 
these persons to hold an inquiry as well as an investigation. See also 
Amnt Majhi v. Καὶ E., 46 Cal. 854, 23 C.W N 623, in which the order 


referring the complaint to a subordinate Magistrate for mquiry and report 
was held to be legal 


The mqutry contemplated by this section does not necessarily mean 
an inquiry by the Magistrate himself by examsning witnesses or holding in- 
‘vestigation into the case. It is open to the Magistrate to investigate into 
the matter in order to ascertain the truth of falsity of the complaint, in 
any way he thinks proper Where an investigation has been made by the 
Police and witnesses had been exanuned by the investigating police officer, 
there is nothing in law to prevent the Magistrate from looking into the 
Police papers for the pdrpose of ascertaining, the truth or falsehood of the 
complaint ΙΕ upon looking into the police papers the Magistrate is satis- 
fied that this is not a fit case in which process shoutd issue, he can dismiss 
the complaint—Ramanand vy Ah Hassan, 26 CrL J} 129 (Pat) 


Before the present amendment. the only Magistrate who could make 
an inquiry under this section was the Magistrate taking cognizance of the 
case, a Magistrate to whom a@ case was transferred could not hold an 
inquiry under sec. 202. See Md Imamuddin v Debendra 18 Ὁ WN, 95. 
Under the present amendment, such Magistrate is empowered to hold the 
Ingunry by reason of the addition of the words *‘or which has been trans- * 
ferred to him under section 192 * : 


εὴ i 
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Under thts section, the Magistrate has the option of only one of two 
alternatives, viz., either to inquire into the case himself or to direct ἃ 
local investigation. He cannot have recourse to both the alternatives; and 
it he, after partially inquiring into the case himself, makes an order direct- 
ing local investigation, the procedure is irregular—Emp. v, Durga Prosad. 
44 All. 550, 20 A-L.J 355, 23 Cr LJ 279 


The police inquiry contemplated by this section cannot take the place 
of such evidence as the complainant may desire to praduce before an 
adjudication is made of his complaint. Such inquiry can be ordered, before 
evidence is recorded, to enable the Magistrate to determine how far the 
complaint was prima facie well-founded When the Magistrate decides to 
record the evidence himself, he should complete the inquiry and determine 
upon the evidence adduced how far the complaint Is borne out—Mahadei 
y. Ram Sahai, 22 OC. 321] The inquiry under this section cannot take 
the place of hearing, the Magistrate who takes cognizance of the case 
cannot refer the case under this section to a subordinate Magistrate for 
calling upon the accused to show cause against prosecution and for sub- 
mitting a report thereon—Bhairab v. K. E., 46 Cal. 807, 23 C.W.N 
484, 29 C.L.J. 318. 

This section makes no provision for the manner in which the evidence 
in an inquiry should be recorded, The failure to take down the deposition 
of the witnesses by the Magistrate, in a case in which he had before him 
the final report of the police containing a detailed account of the statements 
of witnesses examined by the police, and the witnesses repeated the same 
statements before him, 1s not an error of law—Tilakdhan: v Misri, 26 
Cr.L.J 1346, AIR 1925 Pat. 584 = 

Second inquiry —A Magistrate may hold an inquiry even after ἃ local 
investigation has been made by a subordinate officer, if he is dissatished 
with the result of such investigation—Haricharan v. Girish Chandra. 38 
Cal, 68. But in Ram Prasad v. Mofi, 11 AL.J. 754, it has been held 
that the Magistrate taking cognizance cannot hold a further inquiry after 
the holding of a local investigation. 


667. Local investigation -—The object of the local Invest- 
gation is to ascertain the truth or falsehood of the complamt; a local in- 
vestigation was not intended by the Legislature to supersede a regular trial 
The object of this section is to prevent the issue nf process where there 5 
some initial ground for doubfg the truth of the complaint and where 07 
a local investigation there appears no evidence to support it. Where It is 
found that there is some evidence in support of the complainant’s charges 
the function of the officer making the local investigation is fulfilled. Pro- 
cess should then be issued and the truth of falsity of the complaint should 
be determined in a regular manner—Nga Tha Pu v. K. E., U.B.R- {1910} 
{st Qr 73, 11 ΓΟ 249, 12 Cr.L.J. 385. 2 

A local investigation can be ordered when there is a quarrel about 
boundaries or any matter of that kind. Otherwise, the Magistrate taking 
cognizance should make an inquiry himself—Baij Nath v. Raja Ram, 
A.L.J. 79, 13 Cr.L.J. 704. : με 
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The words “Iocal investigation” are not restricted to the investigation 
of the physical features only but they mean an inquiry into the truth or” 
falsity of the allegations made in the complaint-petition, The word ‘‘local’” 
is used with a view to hold the investigation in the locality for the con- 
venience of the parties and their witnesses, and also it may in certain cases 
necessitate an inspection of the place of occurrence, but certainly it is not 
confined only to the inspection of the locslity—Munshi Mian v. Emp:, 
19 CrL.J. 126 (Pat.). 


668. Who can investigate :—I! the offence is one triable only 
by a Court of Session, the local investigation must be directed to some 
Magistrate who is competent to deal with a case triable by the Court of 
Session. it should not bé directed to a second class Magistrate—In re 
Budh Nath, 4 ΟΝ, 305. But see Surjya v. K. E, 6 C.W.N. 298, 
where it has been held that a Magistrate holding a local investigation under 
this section need not be competent to.entertain the complaint which he Is 
asked to investigate. 


A local investigation can be directed to a subordinate Magistrate and 
not to a superior Magistrate—Emp. vy Bhiku Hossein, 39 Cal. 1041, 18 
C.W.N. 885 This section does not contemplate the subordination of a 
1st class Magistrate to a District Magistrate. Both are first class Magis- 
trates, and the latter cannot direct the investigation to be held by the 
former—Aly Mohd. v. Emp, 1912 P.R. 2. A Deputy Magistrate attached 
to the sub-division is subordinate to the Sub-Divisional officer—Munshi 
Mian v. Emp , 19 Cr.L.J 126 (Pat.) 


The investigation may be made by any person subordinate to the 


Magistrate, even though he be ἃ clerk—Kanchun v. Ram Kishen, 36 Cal. 
12. 


A Magistrate has no jurisdiction to order a local inquiry by a pleader 


in the nature of ἃ commission in a civil case—Mohan Khan vy Gayzuddin, 
18 C.W.N 399. 


Investigation by Police :—It is not a proper course to make 
indiscriminate use of police agency for investigating complaints. The 
object of law is to give persons who have been injured an access to justice 
independent of Police, and it is improper for the Magistrate, when ἃ com- 
plaint is made to him, t refer the complaint to a Police officer. Such a 
Course would foster abuses and defeat the purpose of the law——In re Janki- 
das, 12 Bom. 161. In petty cases af assault and the like, the Police ought 
Not to be directed to make inquiries, because in petty matters the Police 
afe under a strong temptation of making money out of the complaint. In 
Such matters the proper course for the Magistrate is to take action at once 
upon the complaint—Ganesha v. Q E, 1894 PR. 19. ‘‘Magistrates are 
cautioned against the indiscriminate use of Police agency for the purpose 
of ascertaining matters as to which a Magistrate is bound to form his own 
opinion upon evidence given in his presence. This caution is specially 
Reedful In respect of all cases regarding offences not cognizable by the 
Potice’"—Cal. G. ΒΕ. & C. O.,p 9 
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Under this section, the Magistrate has the option of only one of two 
alternatives, viz, either to inquire into the case himself or to direct ἃ 
local investigation, He cannot have recourse to both the alternatives , and 
if he, after partially inquiring into the case himself, makes an order direct- 
ing local investigation, the procedure is irregular—Emp. vy. Durga Prosad, 
44 All 550, 20 ALJ 355, 23 CrL J. 279. 


The police inquiry contemplated by this section cannot take the place 
of such evidence as the complainant may desire to produce before an 
adjudication is made of his complaint, Such inquiry can be ordered, before 
evidence is recorded, to enable the Magistrate to determine how far the 
complaint was prima facie well-founded. When the Magistrate decides to 
record the evidence himself, he should complete the inquiry and determint 
upon the evidence adduced how far the complaint is borne out--Mahadei 
ν. Ram Sahai, 22 OC. 321 The inquiry under this section cannot take 
the place of hearing, the Magistrate who takes cognizance of the case 
cannot refer the case under this section to a subordinate Magistrate for 
calling upon the accused to show cause against prosecution and for sub- 
mitting a report thereon—Bhairab v. K. Ε, 46 Cal. 807, 23 C.W.N. 
484, 29 C.LJ. 318. 

This section makes no provision for the manner in which the evidence 
in an inquiry should be recorded ‘The failure to take down the deposition 
of the witnesses by the Magistrate, sm a case in which he had before him 
the final report of the police containing a detailed account of the statements 
of witnesses examined by the police, and the witnesses repeated the same 
statements before him, is not an error of law—Tilakdhari Vv Misri, 26 
CrL.J. 1346, ATR 1925 Pat. 584. : 

Second inquiry —A Magistrate may hold an inquiry even after a local 
investigation has been made by a subordinate officer, if he is dissatisfied 
with the result of such investigation—Haricharan v. Girish Chandra, 
Cal. 68, But in Ram Prasad v Mots, 11 AL.J. 754, it has been held 
that the Magistrate taking cognizance cannot hold a further inquiry after 
the holding of a local investigation. 


667. Local investigation :—The object of the Socal investi” 
gation is to ascertain the truth or falsehood of the complaint, a local itt 
vestigation was not intended by the Legislature to supersede a regular trial. 
‘The object of this section is to prevent the issue af process where there 15. 
some initial ground for doubéng the truth of the complaint and where 0” 
a local investigation there appears no evidence to support it, Where it is 
found that there is some evidence in support of the complainant’s charge, 
the function of the officer making the local investigation ts fulfilled τ 
cess should then be issued and the truth of falsity of the complaint shoul 
be determined in 8 regular manner—Nga Tha Pu v. K. E., U.B.R- (1910} 
Ist Qr 73, 11 1C. 249, 12 CrL.J 385 . 

A local investigation can be ordered when there is a qual 
boundaries or any matter of that kind Otherwise, the Magistr2' 
cognizance should make an inquiry himself—Baiy Nath v Raja Ram. 
A.L.J. 78, 13 Cr.L.J. 704. < “' 
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be false—Kanchan v. Ram Krishun, 36 Cal. 12. Contra:—Kathi Madar 
-y, Emp, 21 M.L.J. 795, 12 Cr.L.J. 323, where it was held that a preli- 
minary investigation made by a Magistrate under this section was not a 
judicial proceeding and therefore a person could not be prosecuted for an 
-offence brought to the notice of the Court during such investigation. This 
ruling is no longer correct. 


The Magistrate holding the investigation is not disqualified thereby 
trom afterwards trying the case, when there is nothing to indicate that he 
“initiated or directed the proceedings or took any personal interest in, the 
‘matter of the complaint presented before him—Anand v. Basu Meah, 24 
‘Cal, 167. The fact that the investigating Magistrate expressed an opinion 
‘in submitting the report is no bar to his holding the trial—Bani Madhab 
-v, Rosaraj, 4 C.W.N. 604. But where a Magistrate took an active part 
.in forwarding the police inquiries and collecting evidence against the 
zaccused, he is disqualiRed from trying the accused—Sudhama v. Q. E, 
.23 Cal 328. So also, where a Magistrate, during a local investigation, 
himself discovered the evidence of crime, and collected or ascertained the 
revidence in support of it, and thereafter directed, recommended or invited 
‘the institution of criminal proceedings, :t 1s undesirable that he should try 
the case—Bhop Singh v. Kermott, 8N.LR 1,13 CrLJ 236. 


In a recent Patna case it has been held that if a Magistrate sends a 
«cognizable case to the pohce to investigate under this section, the police 
officer making the investigation can arrest and sent up a charge sheet. 
‘The Magistrate's order under this section does not debar the police Irom 
vexercising their general powers of arrest and investigation in regard to 
vthe same matter as formed the subject of the complaint ‘‘It is possible 
to conceive of cases where, although the Magtstrate may distrust a com- 
plaint or delay in passing orders, (re., postpone the issue of process and 
‘order an investigation under this section), the police would be failing in 
their duty if they did not arrest an offender against whom 8 cognizable 
offence has been made out. Much more so would this be the case where 
the Magistrate after recording the complaint finds that regular police 
investigation would be more suitable and intentionally keeps the complaint 
‘pending in order that the police may exercise their powers of investigation 
and arrest independently of the Magistrate’—K E v. Bhola Bhagat, 2 Pat. 
-379 (382, 383), 4 P.L.T. 521, 24 Cr.L.J. 375. 


671. Position ‘of the accused —A Magistrate has no juris- 
‘diction to require the presence of the accused at an inquiry or investiga- 
‘non, under sec. 202, into a complaint of which he 1s empowered to take 
cognizance under sec. 190 or which has been transferred to him under 
sec 192—Appa Rao v. janakiammal, 49 Mad 918 (FB), 51 ML J. 605, 
28 Cr.L J. 129 Magistrates are in the habit of giving a person against 
whom a charge Is formulated at least an option to come before him if 
he so desires at the earliest stage Such a procedure is enurely un- 
warranted by the Code The object of this section 1s to prevent accused 
Persons being harassed at all or asked to appear if in the opinion of the 
Magistrate no prima facie case is made out, and the Code never contem- 
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plated that at that stage they should be either asked or permitted to state’ 
their cases—Ibid An accused person is not to be called upon under 
sec. 202 to appear unless and until the Magistrate has satisfied himself 
from the complainant and his witnesses that there is a prima facie case 
against lum. It is highly irregular for a Magistrate, when a complant 
is put in and sworn to, without hearing the complainant’s case or his 
witnesses, to issue nottce to the accused to appeat and show cause against 
the issue of process, hear what the accused has to say, examine any 
witnesses he wishes to have examined and then decide whether the com- 
plant shall be received or not—Varadarajulu v. Kuppusams, 49 Mad 

926, 51 M.L.J. 602, 28 Cr.L J. 113; Sheikh Meeran v. Ramavelu, 37 Mad 

181 (183). 


A pefson complained against does not become an ‘accused’ person 
or a ‘person against whom any proceedings have been instituted’ within 
the meaning of sec 340, until it has been decided to issue process against 
him under Chapter XVII, Sec. 340, therefore, does not entitle him to be 
represented by a pleader during the preliminary inquiry held under this 
section—Sharkh Chand v. Mahomed Hanif, 4 N.L.R. 81; Golap Jan V 
Bholanath, 38 Cal. 880 (887) , or during the proceeding when the Magistrate. 
1s considering the report of the local investigation ordered by μιπι--Βαίαϊ 
Lal ν. Pasupat, 21 ΟΝ 127, 17 Cr.L.J. 396 (397). If he chooses to 
attend the proceedings he may do so like any other member of the public, 
but has no locus stand: as a party, the purpose of the law being clearly to” 
exclude him until sufficient ground for joining him has been made out by 
the complainant Therefore the Magistrate can refuse him permission 10 
cross-examine the complainant’s witnesses—Sharkh Chand v. Md. Hani}, 
4.N.L.R 81 See also Chandi Charan ν. Manindra, 27 C W.N. 196, 24 
Cr.L.J. 333. The accused has no right to be present when ἃ Magistrate 
is holding an inquiry under sec 202. Proceedings under this section are: 
not inter partes, but merely to satisfy the Magistrate whether there is of 
is not any ground for issuing process. Allowing a Jegal practitioner to 
attend the proceedings 1s only as a matter of grace and not of right 
Atmaram v. Topandas, 20 5.1. 43, 27 Cr.L J. 494 Ια @ proceeding 
under this section the Magistrate acts iMegally in sending for the accused 
person and calling for a report from him as to the truth or falsity of ἃ 
charge preferred against him—Harnarain vy. Kariman, 21 CrL]. ΟΣ, 
5 P.L.J 61; Bardyanath v Muspratt, 14 Cal 14, A preliminary inguity 
should not be held sn the presence of the person complained against an! 
he should not be allowed to cross-examine the complainant’s witnesses — 
Bhimlal ν. Emp, 40 Cal 444, 17 CW.N. 200; Ram Manshari v Rul 
Kishore, 19 Cr.LJ 527 (Pat.) When a Magistrate holds an “ηαυ 
under this section, he should not hear arguments on behalt of the accused 
—Bachoo Mia v Anwar, 30 Ὁ ΟΝ, 312, 26 (τ. 306 Contra—in 
Ram Baran v, Mohd Jan, 26 Cr.L J. 1394, the Patna High Court did not 
object to the action of the Magistrate sm calling the accused to the inguity* 
and in Sheikh Akbar v. Prance, 12 Cr L.J. 207 (Cal) it was held that the 
accused shold be permitted to watch the proceedings, and his plesder 
should be allowed to act as amicus curiae In a recent Bombay case ἴδ 
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has been held that the Magistrate may, if he deems it desirable, give 
sopportumity to the accused to appear in the inquiry and state what he has 
to say about the accusation, and the Magistrate may even accept and 
sconsider the documentary evidence which the accused produces—In re 
wWirbhan, 52 Bom 448, 30 Bom.L.R. 642. 


Statements made by the person complained agaist during an inquiry 
under this section cannot be regarded as having been recorded under sec. 
164 or sec. 364. Such person does not stand in the position of an accused 
person dufing the inquiry, and such statements cannot be admitted in 
evidence against him—Sat Narain ν. Emp., 32 Cal. 1085 

672. Evidence in the inquiry :—The Magistrate conducting 
ithe pretiminary inquiry need not confine himself to the evidence of the 
complainant alone, but he may examine such witnesses as he thinks fit— 
an re Kankuchand, Ratanlal 669. There 1s nothing in section 202 to 
prevent the investigating officer from making a full inquiry by obtaining 
information from the complainant and his witnesses, and the defendant 
cand his witnesses, if any—Debi Bux v, Jutmal, 33 Cal 1282 

673. Submission of report :—The officer who conducted the 
"jnvestigation must submit the report of his investigation to the same Magis~ 
rate who had originally ordered him to investigate, he 1s not authorised to 
-submit it to another Magistrate for the purpose of dismissing the complaint 
.and declaring that no offence had in reality been committed—Thakur Singh 
sv, Kirpal,'1918 P.L R. 53, 19 Cr.L.J. 436. 

674. Revision .—If an irregularity in procedure has not resulted 
ain any miscarriage of justice, the High Court will not make an order which 
«can result only in harassment and waste of public time. In a case in which 
-a perfunctory imquiry has been made by the Police and the report consi- 
-dered in a perfunctory manner by the Magistrate, the High Court will 
-interfere and insist on the provisions of this section being strictly enforced. 
But where the inquiry has been carefully made and carefully considered, 

the High Court will refuse to re-open the matter—Sheonandan v. Emp., 
-4 PLLW. 114, 19 Cr.L J. 263. 


203. The Magistrate be- 203. The Magistrate be- 
en fore whom a : fore whom a 
Dismissal of . - οἱ Η 7 
oan complaint is : complaint is 
made, or to made, or to 

whom it has been trans- whom it has been trans- 
ferred, may dismiss the ferred, may dismiss the 
-complaint, if after examin- complaint, if after consider- 
ing the complainant, and ing the statement on oath 
-considering the result of the (if any) of the complainant 
investigation (if any) made and the result of the investi- 
under Section 202, there is gation or inquiry (if any) 
inhis judgment no sufficient under Section 202, there is 
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ground for proceeding. In in his judgment no sufficient 

such case he shall briefly ground for proceeding. In. 

record his reasons for so such case he shal! briefly 

doing. record his reasons for so: 
doing. 


This section has been amended by sec. 56 of the Criminal Procedure 
Code Amendment Act, XVIII of 1923. The word “the investigation or 
inquiry (if any)? have been substituted recently by the Cr. P. C Amend-- 
ment Act HI of 1926, for the words ‘any investigation or inquiry’ occurring: 
in the Amendment.of 1923 See Note 677 below. =~ 


675. Dismissal of complaint :—Where on a complaint made- 
against several persons the Magistrate proceeded against only one of them: 
and convicted him, but refused to issue process against the others, held” 
that the order of refusal was to all intents and purposes an order οἵ 
dismissal of complaint agaist those persons under sec. 203—Girish« 
Chandra ν. Emp., 29 Cal. 457; Hari Lal ν. Emp., 20 Cr.L J, 835 {Pat}. 
Where, on a complaint being filed, the Magistrate called for a police report, 
and subsequently on a consideration of that report passed the order 
“Enter mistake of law” and refused to issue processes, held that the 
order must be regarded as an order dismissing a complaint—~Shaik Siddik 
v. Shark Chakurt, 17 C.WN 451, 14 ΟΡ] 123, 17 C LJ. 608. When 
ἃ Magistrate passes an order under this section, he should say plainly that 
he dismisses the complaint. The practice of Magistrates passing an order 
“Notice 15 discharged” is to be deprecated—In re Virbhan, 52 Bom, 448, 
30 Bom L.R. 642 


An application under Sec. 107 does not fall within the defimton of 
a ‘complaint,’ and therefore, sec 202 does not apply to st; but every 
Magistrate has the inherent power of refusing an application which he finds: 
to be groundless, and so, if he is satisfled alter making an inquiry that” 
the apprehension of a breach of the peace complained of does not exist,. 
he can refuse the application under sec. 107, without taking any evidence 
which the applicant wanted to produce—Shamsuddin v. Ram Dayal, 25 
Cr.L.J 89, ALR 1924 Lah. 630. ν Ε 


Dismissal when can be made —This-section gives very large powers” 
to the Magistrate to dismiss a complamnt without issuig process, butt 
‘certain conditions are laid down, and those conditions must be sirictly 
fulfilled in making an order under this section. A Magistrate may dismiss: 
a complaint (1) if upon the statement of the complainant reduced to 
writing under sec 200 he finds that no offence has been committed 
(2) if he distrusts the statement made by the complainant; (3) sf he d3- 
trusts that statement, but his distrust not being strong enough to warrant, 
~him to act upon it, he directs further inquiry as provided by sec. 202 
and after considering the result of the investigation he finds there 15 πο, 
sufficient ground for proceeding—Baidyanath v. Aluspratt, 14 Cal eid 
In re Ganesh Narain, 13 Bom. 600, Subul Chandra ἡ. Ahadulla, 53 Cal~ 
_ 606, 30 C.W.N. 546, 27 CrLJ 788 
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There can be no dismissal of complaint under see 203, after process 
has issued This section refers to cases falling within Chapter XVI where 
there has been no issue of process, Where the accused has been sum- 
Moned to answer a charge, there 1s a proceeding within the maning of 
Chapter XVII and the comptaint cannot be dismissed under sec, 203 - 
Q. Ε΄ ν. Budhunbhat, Ratanial 544. Even an order directing withdrawal 
of process issued against the accused will not amount to an order of 
dismissal of complaint—Panchoo vy Khoosdel, 12 C WN. 68. 


Who can disntiss complaint —The complaint can be dismissed either 
by the Magistrate who toon cognizance of it, or by the Magistrate to whort 
it was transferred for local investigation. The District Magistrate has no 
power to pass any order for dismissal of complaint, unless he first 
Temoves the case to his own Ale—Mrinal Kanti Ghosh v, Emp., 6 C.WN 
843, When a case has been transferred to a subordinate Magistrate and 
4s pending on his file, the Distnct Magistrate has no power to pass an 
order of dismissal of complaint—Shetkh Kutab A v Emp., 3 C.WN 
490. Unless he withdraws the case to his own file, the District Magistrate 
cannot pass any orders in the case, and the only person who can deal 
with the case is the subordinate Magistrate~Q v Belihas, 12 WR 33 
A complaint was originally made before a Deputy Magistrate. The Deputy 
Magistrate sent the case to the District Magistrate with a view to the 
Dt. Magistrate transferring it to another Court, but the Dt Magistrate 
instead of transferring the case to another Court, examined the recotd, 
and came to the conclusion that the complaint was wholly without founda- 
tion, and so he dismissed at; held that the District Magistrate was suffi 
ciently seized of the case and the order passed by him was not without 
jurisdiction—Govind v. Ram Das, 25 Cr.L] 555, AIR 1924 All. 666 

The village Munsiff is not a recognised tribunal under this Code, 
and the dismissal of a complaint by a village Munsiff does not fall under 
this section—Rama Naidu, 53 M.LJ. 102, 28 CrLJ 507, 


Duty of Magistrate before dismissal —Before a Magistrate can dis- 
™miss a complaint, he must, according to the words of this section, examine 
the complamant and consider the result of the investigation (if any) made 
under sec. 202 In other words, a Magistrate cannot dismiss a complaint 
without complying with the provisions of law as laid down in sections 200 
and 202 Where there was no previous local investigation ordered under 
Sec. 202 nor any examination of the complainant as directed by see 200, 
the Magistrate had πὸ jurisdiction to dismiss the complaint under this 
section—Lokanath vy, Sanyast, 30 Cal. 923 


Ifa Magistrate holds an inquiry under sec, 202, he should not d smiss 
the complaint without giving the complamant an opportunity to adduce 
evidence in support of his ease—Dr Sandyal v Kunyeswar, 16 CW N 
143, It is Improper for a Magistrate to dismiss a complaint while sine 
in his private room, and without giving the complainant or his pleader 
an Opportunity of being heard—Famt Bhushan v. Kemp. t0 Ὁ WN 1086 


676. Examination of complainant —Belore dismissing ~ 
complaint, the Magistrate Is bound to examine the complainant = Untit me 
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has at least examined the complainant, he is not in a position to exercise 
the discretionaty power to issue process or to dismiss the complaint 
Therefore, an order dismissing the complaint without examining the com- 
plamant is illegali—in re Ningappa, 48 Bom, 360; In re Ganesh Naran, 
13 Bom 590. A complainant who challenges the police smvestigation 
must be examined on oath before the complaint 1s dismissed and the 
accused discharged—Kartsk Pathak v. Emp., 2 PLT, 142 


When a deposition in the shape of a complaint is made orally or [Ώ 
writing and is sworn to, the requirements of this section as regards exam- 
natlon of complainant are fulfilled—Q. E. v. Murphy, 9 All 666, Thakoor 
Das v, Bhagvan Das, 4 Bom LR 609 But merely cross-exammung the 
complainant or taking the deposition of certain witnesses in the preliminary 
inquiry held under sec. 159 1s not a sufficient compliance with the require- 
ments of this section—Lokenath y Sanyasi, 30 Cal. 923 


Where a Magistrate examined the complainant and only one of his 
witnesses, and without examining the rest of the witnesses dismissed the 
complaint, it was held that the entire evidence for the prosecution should 
have been received by the Magistrate unless for some very strong reasons 
he considered the evidence unnecessary—Gokul Chand v. Mahabir, MW 
ALJ 451, 14 CrLJ. 412 

In the case of a complaint of a serious offence like murder, the 
dismissal of the case without any judicial examination of the complainant 
or his witnesses 1s extremely illegal—Fuzlar Rahman v. Abidhar, 23 
CWN 392, 20 CrLJ 175, 29 C.LJ. 50. 

There 1s nothing :n this section to show that the Magistrate must at 
once consider the complaint, and may not take time ta consider the com- 
plaint-petition and the examinatin on oath—Nawazi v Jadu, 19 CrL.) 
228 (Pat.) 


677. “Investigation or inquiry (if any)" :—-This section 


empowers a Magistrate to dismiss the complaint without any investigation 
under sec. 202, if after examining the complainant he considers there 
is no sufficient ground for proceeding—Nawaz: v Jadu Dhanuk, 19 Cri.) 
228 (Pat.). The Amendment of 1923 contained the words ‘any investiga~ 
tlén or inquiry” and the words ‘if any’ were omitted This led to the 
view that an investigation or maquiry under sec 202 was compulsory 
before dismissing a case under sec 203. Hence the recent amendment 
made in 1926 in which the words ‘if any’ have been restored The 
Caleutta High Court in a recent decision (in the case of Srish Chandra 
Bose v. Madan La! Surena) has held that under sec, 203 an investigation 
or an inquiry under sec 202 is necessary in all cases, because the words 
‘if any’ have been omitted from Sec 203 after the words ‘investigahon 
or inquiry’ No such change was intended by the amendment made by 
Act XVIII of 1923, and the proposed addition is to make this matter 
clear’—Statement of objects and Reasons {Gazette of India, 1925 Part 
V, p. 215). See also Dukheram v. famuna, 6 PLT. 727, 26 COLI. 
_ 921, ATR. 1925 Pat. 704 
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Where an investigation has been ordered under sec. 202, the Magis- 
trate is not bound, after receipt of the report of such investigation, to 
-examine any witnesses or hold any inquiry before he dismisses the com- 
plant. It 15 sufficient that he takes into consideration the result of the 
investigation arrived at by the subordinate officer—Munshi Man ν, Emp., 
19 Cr.LJ 126 (Patna). 


678. Grounds of dismissal —A complaint can be dismissed if 
the Magistrate thinks that there is not a sufficient ground for proceeding 
The expression ‘sufficient ground’? in this section points exclusively to 
the facts which the complainant brings to the knowledge of the Magistrate 
and to their establishing a prima facre case against the accused, In 
“exercising his discretionary power of summary dismissal of complaint, the 
Magistrate should not allow himself to be influenced by considerations 
altogether apart from the facts adduced by the complaimant in support of 
the charge nor by a consideration of the motive by which the complainant 
is actuated. What he has to consider 1s whether there 1s a prima facie 
evidence of a criminal offence which in his judgment calls upon the 
.alleged offender to answer—In re Ganesh, 13 Bom 590. The decision 
whether there is sufficient ground must be reached by the exercise of 
‘discretion based upon judicial considerations That the Magistrate con- 
sidered the probable result of the proceeding undesirable or the motives 
and conduct of the complainant discreditable, are not relevant considera- 
tions—Ganga v Samarapatht, 38 Mad. 512 In the absence of any finding 
that the complaint was false or unsustainable on the evidence likely to 
be available, the passing of an order of dismissal under this section 

constitutes an irregularity with which the High Court can interfere in 
revision—Ganga Reddi v. Samarapathi, 38 Mad 512, 25 ML.J 510, 14 
‘Cr.L J. 633 


The reasons for dismissing a complaint should be based on inference 
ὋΣ facts atising from or disclosed by (1) the complaint, (2) the examina- - 
tion of the complaimant, and (3) the :mvestigation, if any, made under 
Sec, 202 This provides a wide field. Anything outside it 1 extra-judicial 
and must be discarded—Musfafa y. Motilal, 9 Bom LR 742. 


A Magistrate ought to dismiss a complaint where the subordinate 
Magistrate to whom the case was made over for inquiry and report under 
sec, 202 held an elaborate inquiry, exammed a number of witnesses and 
Submitted a report that there was no case against the accused In such 
a case the trying Magistrate acts wrongly in disregarding the report and 
ordering issue of summons against the accused—Atdatiah » Emp 40 Cal. 
854 (857) 


What are not proper grounds of dismtssal -- the allegations con- 
tained in the complaint disclose a criminal offence, a Magistrate should not 
dismiss the complaint simply because the case 1s one m which a civil 
remedy ts obtamable,—Koshal Singh v Toolshee, 10 WR 40. A com- 
plaint cannot be dismissed on the ground that the entertainment of the ᾿ 
complaint would encourage hundreds of such ςΟΠΊΡΙ3:πὶ5. and would stir 
uup old religious feelings of animosity between the Hindus and Mussalmans 


ᾷ 


* 
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~Q. E. ν. Ram Chandra, Ratanlal 562, or on the ground that a more 
responsible person ought to have preferred the complant—Boodhoo v 
Ram Dayal, 18 W.R. 55; or on the ground that the complainant is a man 
ot low caste, and the alleged offence is theft of a goat which is merely 
a harm under sec 95 J. P. C. rather than an offence—Q v. Pochut, 
2 W.R. 35; or on the ground that the complaint 1s actuated by ἃ mali- 
cious feeling and that the alleged offence was committed six years 860, 
and that if the act of the accused was held criminal, a large part of the 
population would go to jail—Q E v. Many, Ratanlat 549; or on the 
ground that the complainant had no personal knowledge of the facts alleged 
in the complaint (in such a case the Magistrate should allow the complain- 
ant to bring forward evidence to prove those facts)—In re Kankuchand, 
Ratanlal 669, or on the ground that the person complained against has: 
been exonerated τῇ a previous departmental inquiry into the facts alleged 
in the complaint—Ralia v. Ahsan, 1887 P.R. 33. 


679. Recording reasons:—The Magistrate 1s bound to record’ 
his reasons for dismissing the complaint, for if that is not~done, it would 
be impossible for the High Court to consider whether the discretion vested 
in the Magistrate under this section has been properly exercised or not 
Baidyanath y. Muspratt, 14 Cal, 141; Kartik Pathak v, Emp, 2 P.LT- 
142; Harnandan v. Atul, 7 P.L.T 481, 26 Cr.LJ 1502. An onder 
of a Magistrate dismissing a complaint under this section without recording: 
any reasons for dismissal but merely stating that he agrees with the police 
report, 1s amproper and will be set aside—Ahmed v. Ameena, 7MLT. 
175, 11 CrL.J 331 i 

The words in this section are “he shall record’; 1,6., the provisions 
of this section are imperative, and a failure to record reasons ἰ8 4 direct 
disobedience of law and not a mere irregularity—Mantruddin v. Abdul 
Rauf, 40 Cal 41 (43). Where a Magistrate did not record reasons for 
dismissing a complaint, but directed that the complainant should be prose= 
cuted under sec. 211 1 P Code, held that the order of dismussél was: 
without jurisdiction and altogether bad, that there must be a further 
mquiry, and that there cannot be any proceeding under sec 211 1. P Code 
until such further inquiry has been made—Maniruddin y. Abdul Rauf, 
40 Cal. 41 (44), 13 CrLJ 482 ἢ 


680. Effect of dismissal —A dismissal of a complaint sfter 
hearing the complainant and after considering the result of an investigation 
ordered under sec. 202 amounts to a legal determination of the complaint, 
and the complainant can be prosecuted for making a false charge under 
sec. 211 I. P C—Suryav Καὶ E,6CW.N. 295 Until a complsint Is 
dismissed under this section or is otherwise disposed of, no proceedinns 
can be taken under sec. 211 I. P C against the complanant—Gunamery 
v. Q E.,3 CW.N, 758, followed in Gati Mandal v. Emp , 4 C.L J. 88- 
Where a complaint has been illegally dismissed {e.g without Reais 
the complainant), the complainant cannot be prosecuted under sec. 187 
or 211 1 P. C, for bring a false charge—in re Ningappa, 48 Bom. a 
26 Bom L.R. 183; Mahadeo v. Q E., 27 Cal. 921; Aly Mohd. v. Eri? + 
1912 P.R 2; Rem Sarupv. Καὶ E,4 OC. 127 
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~ When a complaint has been dismissed under this section, before the 
issue of process to the accused, no compensation to the accused (sec. 250) 
can be awarded—Azam v. Mir Abdulla, 1897 P.R. 14; Harphul v. Manku, 
1906 P.R. ἃ It can be awarded only when the accused being summoned 
to attend Court is discharged or acquitted, and the complaint is found 
to be frivolous or vexatious—Har Phul v. Manku, 1906 P.R. 3. 


Sa also, no suit for malicious prosecution will lie agamst the complain- 
ant when the complaint is dismissed under this section, because there has 
been no prosecution of the accused. Prosecution commences only alter 
the issue of process, and not where the complamnt has been dismissed 
without any issue of process—Shetk Mecran Saib vy. Ratnavelu, 25 M.L.J. 
1, 21 1C, 703. . ¥ 


681, Power to rehear complaint or hear fresh com- 
plaint :—A dismissal under this section is a dismissal without @ trial; 
it is therefore open to a Magistrate to rehear a complaint which he has 
dismissed under sec 203, or to hear a fresh complaint, though the order 
of dismissal has not been set aside by a higher Court--Emp ν. Chinna 
Kahappa, 29 Mad 126 (F,B.}; Subbarcdd: v Kamal, 16 CrL.J. 814 
(Mad.}; Q. E ν. Dolegobind, 28 Cal 21t, Q E v Puran, 9 All 85; 
Jyotindra vy. Hemchandra, 36 Cat. 415, Makhatambi v Hassan Ali, 1 
NLR. 18, Emp., vy Keyner, 36 All, 53, Bhagwan v Dibba, 5 A.LJ. 
137, Emp ν Mehrban, 29 All 7, Ja: Kishen y Kalla, 21 Cr L.J 379: 
(All); Uttam Chand y. Emp,, 1902 P.R. 9, Emp v. Kirn, 1911 P.R. 10, 
12 CrL.J. 364, 11 1C 132, K. Ε. v. Nga Pu, 2 LB.R 27 (FB). 
(Cortra—Kamal Chandra v. Gour Chand, 24 Cal 286; Nulratan v. Jogesh, 
23 Cal. 983, Mahomed Abdul v, Pandu, 28 Mad. 255, where a freshly 
complaint was held to be barred), Where a Magistrate dismisses a com- 
plaint under this section, 1 is open to him at ἃ later stage to issue 
summons and revive the proceedings, The fact that in the meanwhile 
the Sessions Judge has in revision refused to direct further inquiry is 
immaterial—Janakdhari v. Emp, 8 Pat. 537, 1929 CrC 353, Jyotindra 
v. Hemchandra, 36 Cal 415. In Jaswa v Emp, 21 A.LJ. 215, st has 
been held that the Magistrate cannot reopen the same case, but there 
is no bar to the entertainment of a second complaint on the same facts. 


Where 8 first complaint has been dismissed under sec 259, it is not & 
sufficient ground for refusing to entertain a second complaint and dismiss- 
ing it again under sec. 203—Bulchand v Chandoomal, 8 SL.R. 196, 16 
CL J. 174, 

When a Magistrate has dismissed a complaint, his successor or any 
other Magistrate can entertain a fresh complaint on the same facts—Rant 
Bharos y, Baban, 36 Alt. 129, 15 ΟΥ 1 158; Subbaredd: v Kamal, 16 
Cr.L.J. 814 (Mad.}; Byoo ve K. E., 2 PLY 34 (35), 18 CrLJ} 296; 
Sheogovind v. Emp, 1 PLT 293; In re Mahadeo 27 Bom L.R. 
352, 26 Cr.LJ. 991. But nm Q Ε΄ ν. Adam Khan, 22 All 106, and 
Tirathba, vy, Sugmbai, 23 SLR 43, 29 Cr.LJ 1097 (1098), it has been 
held that a Magistrate of co-ordinate authority cannot entertain a fresh 
complalnt on the same facts or re-open the old complaint ss if it were an 
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.appeal or matter of revision. In Inderjit ν, Thakur Sing, 2 C.W.N. 290, 
it 1s laid down that a complaint once dismissed by ἃ Magistrate cannot 
be revived by his successor-in-office, 


But although a previous order dismissing the complaint or discharging 
the accused is no bar to the institution of a fresh case against the same 
accused, still a new complaint on the same facts should not be entertained, 
unless new facts, which could not with reasonable diligence have been 
brought forward in the previous proceedings, would be adduced, or unless 
there was some manifest error or manifest miscarriage of justice in the 
previous proceedings—U Shwe v Ma Sein, 26 Cr.L.J. 284, ALR. 1925 
Rang 114 


682. Further inquiry Where a complaint has been dismissed 
under thts section, the High Court or Sessions Judge may direct further 
inquiry. See sec 436, Where a further inquiry having been ordered 
under sec, 436, the Magistrate, after taking some evidence, again dismissed 
the complaint under sec, 203, and the Sessions Judge, being moved, was 
“Οἱ opimon that the Magistrate could not dismiss the complaint under sec. 
203 for the second time but was bound to 1ssue process aganst the accused, 
held that the Sessions Judge’s view was wrong and the second order of 
‘dismissal by the Magistrate was perfectly legal—Nibaren Chandra Vv. Sital 
Chandra, 25 CWN. 312 But see Bir] Kishore v Gopal Rat, 1 
CW.N. 316 

It has been held im some Calcutta cases that if an order of dismissal 
of complamt or discharge of accused is passed by a Presidency Magistrate, 
the High Court has no power to direct further inquiry under any of the 
provisions of this Code. Sec 436 does not apply to orders of dismissal ΟΥ̓ 


discharge passed by a Presidency Magistrate; sec. 439 confers on a High 
Court all the powers of an Appellate Court under sec. 423 but that seeds 
αἱ 


‘does not enable a Court of Appeal to disect that further inquiry be 
into a case in which an order of dismissal or discharge may have been 
passed, but it confers a power to direct further inquiry only in respect of 8 
scage of an appeal from an order of acquittal. Hence it follows thst the 
High Court cannot order further inquiry under this Code after discharge 
or dismissal of complaint by a Presidency Magistrate ; but the High Court 
can do so only under sec 15 of the Charter Act. And its powers of snter- 
ference under the Charter Act are very limited It cannot interfere on the 
ground of any error of law but only on a ground affecting jurisdiction 1 ¢ » 
-where the subordinate Court refused or farled to exercise jurisdiction or 
erred in the exercise of its jurisdiction—Charoobala v. Barendra, 27 sen 
126 (129); Deb: Bux v Jutmal, 33 Cal. 1282; Kedar Nath ν. Khetranath, 
6C.L]. 705 But m several other cases it has been latd down thar secs 
-435 and 439 of this Code confer upon the High Court the power of es 
for the records of Presidency Magistrates, and of reversmg the order of ὁ δι 
Magistrates and ordering a further inquiry in the case of dismissal of ai 
plaint or discharge of accused—Colmifle vy. Krishto Kishore, 26 Cal. Soe 
Dwarka Nath v. Bent Madhab, 28 Cal..652 (F.B); Malik Pratap ν. Kher 
Mahomed, 36 Cal. 994; and the High Court can direct further Inquiry+ 
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there are good reasons for doing so, although no question of jurisdiction 
arises in the case—Maltk Pratap v. Khan Md, 36 Cal. 994. 

683. Death of complainant—Effect :—As there is no abate— 
ment of a criminal case on the death of the complainant, a fresh complaint 
on the same facts need not be made but the old complaint must be treated 
as pending and proceeded with to its disposal—In re Ramasamier, 16 
Cr.L.J. 713 (Mad). 


CHAPTER XVII. 


OF THE COMMENCEMENT OF PROCEEDINGS BEFORE 
MacisTRATES. 


204. (1) If in the opinion of a Magistrate taking 
lida’ ἐν οΣ cognizance of an offence there is 
Li ἥ sufficient ground for proceeding, 
and the case appears to be one in which, according to the 
fourth column of the second schedule, a summons should 
issue in the first instance, he shall issue his summons for 
the attendance of the accused. If the case appears to be 
one in which, according to that column, a warrant should 
issue in the first instance, he may issue a warrant, or, if 
he thinks fit, a summons, for causing the accused to be 
brought or to appear at a certain time before such 
Magistrate or (if he has not jurisdiction himself) some 

other Magistrate having jurisdiction. 
(2) Nothing in this section shall be deemed to affect 

the provisions of Section 90. 


(3) When by any law for the time being in force any 
process-fees or other fees are payable, no process shall be 
issued until the fees are paid, and if such fees are not paid 


within a reasonable time, the Magistrate may dismiss the 
complaint. 


685. Magistrate taking cognizance :—Where a joint 
Magistrate who took cognizance of 2 case made over the case to a Deputy 
Magistrate for disposal, the former ceased to have any control over the 
ease. The case having been transferred to the Deputy Magistrate, that 
officer alone had furlediction to deal with an application far summons, until ~ 


the case was withdrawn from his cognizance. Therefore if he refused to 
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issue process as unnecessary, the Joint Magistrate had no jurisdiction to 
order for its issue—djab Lal vy. Emp., 32 Cal 783; Fan: Bhusan v. Kemp, 
10 C.W.N. 1086 


“Offence” .—Process can issue only for an offence already committed 
‘It is not competent for the Magistrate to issue process in anticipation of 
an offence, where there 1s no complaint against any one, Such ἃ case is 
for the interference of the Police and not of the Magistrate—In re Fatealt, 
Ratanlal 90 (91). 

A neglect to maintain a wife 1s not an offence; therefore an applica- 
dion for maintenance under sec. 488 should not be dismissed under sub- 
Séction (3) of this section owing to the applicant’s faslure to comply with , 
ah order for the payment of process fees—In re Ponnammal, 16 Mad. 234. 


686. Sufficient ground .—The only condition requisite for the 
1ssue of process is that the complamant’s deposition must show some 
Sufficient ground for proceeding. Unless the Magistrate is satisfied that 
there is sufficient ground for proceeding with the complaint or sufficient 
material to justify the issue of process, he should not issue process—Jogesh 
v, Abdul, 18 Cr.L.J 626 (Cal.). Where the complamant who instituted the 
Prosecution had no personal knowledge of the allegations made in the cont 
Plaint, the Magistrate should satisly himself upon proper materials that a 
case had been made out for the issue of process—Thakur Prosad v. Emp. 
10 C W.N, 1090; Chamroo ν. Emp., 11 C.W.N. 170. 


Under the Cr P. Code, a wide discretion 15 given to Magistrates with 
Tespect to the grant or refusal of process agamst accused persons. 18 
Aiscretion should be exercised with caution, and an accused person ought 
Not to be dragged into Court to answer a charge merely because 4 com- 
Plaint has been lodged against him In determining whether process ought 
to issue, a Magistrate must proceed according to the provisions of the 
Code, and if, after carrying out the instruetions therein contained, he 1 ot 
Opinion upon the materials before him that a prima facie case has been 
made out, he ought to issue process, and in such circumstances he 15 not « 
entitled to refuse to sssue process merely because he thinks that 1¢ 3S 
unlikely that the proceedings will result in a conviction, If the Magistrate 
comes to the conclusion that the facts alleged by the complainant disclose 
an offence, and in his opinion there is no ground for distrusting the com- 
plamant, the Magistrate would not be justified in refusing the issue ot 
Process merely because some other person has been tried and acquitte 
‘upon the same charge and upon the same facts, for inter ala it may De 
that at the previous trial the Magistrate has not correctly apprassed the 
value of evidence or for some other reason the order of acquittal cannot 
be supported—Sabal Chandra v. Ahadulla, 53 Cal. 606, 30 C.W.N. a 


27 Cr.L.J. 188. 
In exercising the discretion under this section as to whether 4 ἘΣ 

cess should issue, the Magistrate must be guided by his own indepen ion 

judgment and not by the judgment of others, e.g. a0 expression of op’ in! 


. by the Police—Rangasawmy v. Sabapathi, 4 M.H.C.R. 162. 
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687. Issue of process :—Proceedings are said to commence 
under this chapter when processes are issued against the accused; after 
the issue of process, a complaint cannot be dismissed under sec. 203— 
Ὁ E. v. Budhunbhai, Ratanlal 544. See Note 675 under sec. 203. 


If the Magistrate issues a warrant in a case in which he ought to have 
issued a summons, the error of the Magistrate 1s not a ground for question- 
ing the proceedings—Anee/ v. Ramsundar, 1 W.R. 16. Under such cir- 
<umstances the Magistrate can cancel the warrant and issue summons 
instead—Imp. y. Janat, 1 SL.R 69, 8 Cr.L J. 187, Crown v. Zali Khan, 
TSLR 40, 14 Cr.LJ 604. 


An order directing issue of process ts not a judgment within the 
Meaning Of sec, 369, and therefore a Magistrate making the order of isste 
‘of process can rescind the order on sufficient grounds—Lalit Mohan v. 
Nani Lal, 27 C.W.N. 651, A.J R. 1923 Cal. 662. 


Refusal to issue process —Where the Police report is true, and the 
Magistrate hag directed the casé to be entered as such, he cannot refuse 
to issue process simply becaus¢ there is no chance of conviction and no 
‘useful purpose would be served by an inquiry, the complainant is entitled 
to a process against the accused and for the attendance of his witnesses— 
Kuldip v. Budhan, 29 Cal 410. 


When from the examination of the complainant, it appears that there 
is reason for the issue of process against all the accused, the Magistrate 
exercises a wrong discretion in issuing process against some of the 
accused and in refusing to issue process against the others. He must 
issue process against all—Bishan Dayal v. Ched: Khan, 4 C.W.N. 560 


But where two counter complainants preferred complaints before a 
Magistrate, and he issued process in one case and postponed the issue of 
process in the counter case unti) after the disposal of the first case, held 
that the action of the Magistrate was not illegal—Lalji y. Naurangi, 3 
PLT. 764, 24 Cr.L.J. 120, A. 1. R, 1922 Pat 618. 


688. Sub-sec, (3)—Process fee —An application for mainten- 
ance under sec 488 cannot be dismissed for default to pay process-fee. 
See In re Ponnammal, 16 Mad 234 cited in Note 685 above. 


Tf the case is adjourned, the witnesses should be told to appear on 
the adjourned date, and the party should not be required to repeatedly 
summon his witnesses on payment of fresh process-fees. A dismissal of 
‘complaint on failure to pay such fees, in such a case, 1s not proper— 
Batmakund v, Nanak Chand, 1912 P.LR. 60, 13 Cr.L.J 176. 


205. (1) Whenever a Magistrate issues a summons, 
Magittrate may dis. he may, if he sees reason so to do, 
Pente, vith personal dispense with the personal attend- 
sace of acemed. ance of the accused, and permit him 

to appear by his pleader, 
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(2) But the Magistrate inquiring into or trying the 
case, may, in his discretion, at any stage of the proceed- 
ings, direct the personal attendance of the accused, and, 
if necessary, enforce such attendance in manner herein- 
before provided. 


689. Scope of section :—Although this section speaks of issue 
of summons, it is not confined to summons cases only. If in a warrant 
case, the Magistrate issues a summons instead of a waffant to ἃ parda~ 
nashin lady he can dispense with her personal attendance—Basumati v. 
Budhram, 21 Cal. 588, Prem Kuar v. Mai Sham, 1908 P.W.R. 20, 8 
Cr.L.J. 454, 


Again, the section applies only where a summons has been jssued to 
the accused, if however, a warrant is issued against him, his personal 
attendance cannot be dispensed with, unless he is too jit to attend the 
Court—Sashi Mukhi v, Asutosh, 13 C.W.N. cl. In ἃ Patna case, where 
the accused had been arrested by warrant, the High Court held that it 
was illegal to dispense with his personal appearance and to allow him 
to be represented by ἃ pleader even though he was ill—Abdul Hamd 
ν K.E, 2 Pat. 793, 4 PLT 648, 24 CrLJ, 872. Where the accused 
absconded after the charee had been framed against him, aod he was 
convicted and sentenced in his absence, held that as in this case ἃ 
warrant had been issued tor his arrest in the first instance. the Magistrate 
could not dispense with his personal attendance~Crown v. Sardar, 1911 
PR, 86, 18 CrLJ 975. 

690, Pardanashin lady :—A pardanashin lady cannot #8 of 
sight claim exemption from personal attendance in Court, and the Magis 
trate cannot dispense with her appearance simply because She is 8 part 
nashin lady—In re Faridunnissa, 5 All. 92. But in a summons cass ak 
Magistrate should use his discretion under this section by dispensine rie 
her personal attendance and allowing her to appeat by a pleader, patil a 
has before him clear, direct and prima facie proof of an offence ΩΝ 
by her—In re Rahim Bibi, 6. All. 59; Prem Kuar v. Maisham, a 
PW.R 20, 8 CrLJ. 454, Habboo v. Crown, 1909 ΡΥ. 5; oe. 
γ. Bachal, 7 SLR. 161, 15 Cr.L J. 539, Crown v. Zatkhan, 7 8 ee 
40, 14 Cr.L] 604. If a woman js admitted to be a purdah Ἰλδγν id 
Maerstrate should not refuse to excuse her personal attendance om date 
ground that other ladies belonging to the same class that observed Les rH 
had appeared in Court out of their own free witl—Tirbent Vv. Bae 
28 CrLJ. 94 (All) If he refuses, the High Court will inte ee 
although ordinarily such matters are left to the discretion of the Mast 
trate~Ibid In 8. Sessions case She may be permitted to appear as 
pleader before the committing Magistrate as well as delore tht cas 
Court, but she will have to appear before that Court to hear the ser 
in case Οἱ convicon—Raj Rajeswari ν, K. E, 17 C.W.N. 1248; ὅτ 
Kandamani, 45 Mad. 359, 42 M.L J. 337, 23 Cr.L.}. 268 
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691. Appearance by pleader :—On service of summons 
the accused need not personally attend but may appear by a pleader. 
Such appearance is a valid appearance, and the Magistrate cannot pro- 
secute the accused under section 174 1. P. C. for non-appearance (dis- 
obedience to summons)—Durga Das v, Umesh Chandra, 27 Cal, 985; 
nor can the Magistrate proceed exparte and decide the case—Tannce 
Churn v. Municipat Commissioner, 24 W.R. 25. It, however, the 
Magistrate requires persohal attendance, he should direct such appearance 
on a fixed date, and in default, may issue a wartant—Durga Das v. 
Umesh, 27 Cal. 985. But the discretion under this section should be 
liberally exercised—Emp. v. Mahomed, 3 SL.R. 167, 4 IC. (152, 


Under sec. 205, whenever a Magistrate issues a summons, he may, 
it he sees reason to do so, dispense with the personal attendance of the 
accused, and permit him to appear by his pleader, A Magistrate can, 
therefore, at the time of issuing a summons direct that the personal attend- 
ance of the accused shall be dispensed with He can also do this after 
the issue of summons, and if the person summoned takes the risk of not 
attending in person and sends a pleader to represent him, provided the 
Magistrate gives him the necessary permission under this section, the 
Code does allow representation of the accused by his pleader In a case 
where the Court has allowed an accused person to appear by a pleader, 
it must be taken that such appearance involves the performance of all 
acts that devolve upon the accused in the course of the trial, unless the 
Magistrate thinks it necessary or dessrable that the accused himself 
should be present for any particular purpose. Therefore, under secs. 
242 and 243, the pleader of the accused may make the necessary answers 
and plead guilty or not guilty on his behalf—Dorab Shah v. Emp., 50 
Bom. 250, 28 Bom. LR. 102, 27 Cr.L.J 440 The pleader appearing 
for the accused may perform all the acts which devolve upon the 
accused in the course of the trial; thus, he can answer the questions put 
to him by the Court in his examination under sec 342; he can plead or 


refuse to plead to a charge under sec. 255—Crown v Jamal Khatun, 6 
S.LR 206, 14 Cr.L.J. 272. 


Although the Magistrate can, under sub-section (2), revoke the per- 
mission to appear by pleader and enforce the personal attendance of the 
accused, still the Magistrate ought not to do so in a trivial case (eg a 
case under the Income Tax Act) and on a trivial ground, eg merely on 
the ground that the accused objects to the case being tried by that 
Magistrate and wants it to be transferred to some other Magistrate— 
Dwycndra v Emp, 33 CLJ. 9, 24 CrLy 902 

Appearance by other persons -—Where the accused was represented 
by her mother-in-law and the Magistrate proceeded with the case and 
convicted the accused, the conviction was set aside by the High Court, 
as there was no proper representation of the accused in the case—-Q E 
v. Vithi, Ratantat 205; but where in an extremely trivial case, the accused 
was represented by her father-in-law and convicted, the High Court 
refused to interfere—Q, Ev. Chandrabhaga, Ratsnls! 206 

Cr. 38 
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Where an accused person is permitted to appear by pleader, it 1s 
open to the accused to appoint a private person to appear in his stead, 
under sec. 4 (τ), and tt Is equally open to the Court to permit such private 
person to represent the accused. Where this is allowed, there should be 
clearly on record something (6 5, power of attorney} to show that the 
private person who represents the accused has been duly appointed by 
him, just as an ordimary pleader has to file ἃ vakalatnama The Court 
should also note on the record that he has given the requisite permission 
10 sich person to represent the accused, and should not leave the mutter 
to mere implication (The omussion to record τ is, however, a mere 
irregularity). Where there is no power of attorney or letter of authonty 
to show that a person has been appointed by an accused person to appear 
and plead on his behalf, the Court is not entitled to accept a plea of guilty 
put forward by such person and to convict the accused upon such plea 
Dorabshah v, Emp., 50 Bom. 250, 28 Bom.L.R. 102, 27 Cr.L.J. 440. 


CHAPTER XVIII. 


OF Inquiry INTO CASES TRIABLE BY THE COURT OF 
SESSION OR HicH Court. 


692. Object of preliminary inquiry :—The object οἱ ie 
law in requiring an inquiry before a trial in the Court of Session is 
prevent the commitment of cases in which there is no reasonable grous: 
for conviction This provision of law, while it saves the accused aa 
from detention in custody and prolonged anxiety of undergoing trials 7 
offences not brought home to them, also saves the time of the Court ἥ 
Session from being wasted over cases in which the charge ἰδ obrinns 
not supported by such evidence as would support a conviction αν 
v. Juala, 5 All. 161. A prelintinary inquiry also affords the accust μὴ 
opportunity of becoming acquainted with the circumstances of the aes 
imputed to him and enables him to make his defence—Rama Varma Υ. 
Q., 3 Mad, 351. 

No accused can be committed to the Sessions without @ PI 
inquiry under this chapter—Emp, vy. Bai Mahalaxmi, 17 Bom.L.R. 
16 Cr.L.J. 747. 

206. (1) [******] Any Presidency Magistratt 
ea es District Magistrate, Sub-divisieet 
eehower 15 commit for Magistrate, or Magistrate of t ς ἐπι 

class, or any Magistrate (not Hak 
a Magistrate of the third class) empowered in this ot 
by the Local Government may commit any person 


reliminaty 
᾿ς 910, 
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trial to the Court of Session or High Court for any offence 
triable by such Court. ᾿ 


(2) But, save as herein otherwise provided, no person 
triable by the Court of Session shall be committed for tria 
to the High Court. 


Change :—The words ‘Subject to the provision of sec. 443᾽" 
-occurring in the old section at the very beginning have been omitted by 
-section 9 of the Criminal Law Amendment Act (XII of 1923); because the 
“οἷά section 443 which specified the Magistrates competent to inquire into 
-or try a charge against an European British subject has now been repealed 
‘and substituted by an entirely new section. See Chapter XXXIII. 

The italicised words have been added by sec. 57 of the Criminal Pro- 
‘cedure Code Amendment Act (XVIII of 1923). “This amendment is 
ron the same lines as that of section 144 (1) We do not think that the 
‘powers under this section should be granted to a Magistrate of the third 
class""—Report of the Select Committee of 1916 


693. Committal by Magistrate without jurisdiction :— 
Where the committmg Magistrate has authority to commit but has no 
territorial jurisdiction in the place where the offence is committed, the 
wregularity will be cured by sec 531 unless it has occasioned a failure 
of justice—Rayan Kuti v Emp, 26 Mad. 640; Q. E. v. Abbr Reddi, 17 
Mad 402. In Emp v Alm Mandal, 11 C.LR. 55, Emp. v. Tika Singh, 


3 All 251 and Q. E. v. Lagma, Ratanlal 922 (923) such a committal was 
held to be void. 


Committal to wrong sessions —See Note 549 under sec. 177. 


694. “Offence triable by such Court’’ :—The procedure 
‘to be adopted under this chapter is not confined to cases exclusively triable 
by the Court of Session, but is also applicable to cases which, in the 
opinion οἱ the Magistrate concerned, ought to be tried by such Court— 
Ramsundar v. Nirotam, 6 All. 477, as, for instance, cases in which the 
Magistrate cannot inflict adequate pumshment upon the accused—Q E 
ν, Kayemulla, 24 Cal. 429; K. E. v Pema Ranchod, 4 Bom. L.R 85 In 
such cases the Magistrate must state hus grounds in the order of commit- 
ment, so as to enable the High Court in revision to judge whether he 
has exercised a proper discretion—Emp v. Mahamad Khan, 11 Bom LR. 
18, 9 CrL.J. 163, 1 1C. 104; Diwani Chand v. Crown, 8 SL.R 23, 
15 Cr.L.J. 664, 

If the case is one which the Magistrate can try and in which he can 
inflict adequate punishment, he cannot commit it to the Sessions, but 
should try it himself—Diwani Chand v. Crown, 8 SLR 23, Emp v. 
Asha Bhathi, 15 Bom. LR 998, K E v Dharam Singh, 3ALJ 14, 
Emp vy, Ram Jatan, 21 A.LJ 420 Η 


If the offence is one triable exclusively by the Court of Session, the 
Magistrste is bound either to discharge the accused or commit him for 
ταδὶ, but he cannot make over the case for tris! to a Deputy Commissioner 
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-with special powers under sec. 30~Amir Khan y. K. E., Ἴ C.W.N. 4575 
not can he try it himself—Q. E. v. Bhikhi, Ratanlal 953. 


Where a Magistrate is inquiring into ἃ case which is triable both 
by the Court of Session and by himself, he has a discretion to commit 
the case to the Court of Session or to try it himself—B. N, Ry. Co. v- 
Makbal, 7 P.L.T. 343, 27 Cr.L.J. 313. 

ft is sllegal to commit summons cases to the Sessions—K. E. v- 
Dharam Singh, 3 A.L.J. 14. 


207. The following procedure shall be adopted in 

Procedure in inquries inguiries before Magistrates where 
preparatory to com- the case is triable exclusively by a 
mifnient Court of Session or High Court, of, 
‘in the opinion of the Magistrate, ought to be tried by suc 
Court. ᾿ 
695. “Ought to be tried" :—The words ‘ought to be tried” 
in this section and sec, 347, must be read with sec. 254. A case which 
ought to be tried by the Court of Session is one which the Magistrate 15. 
not competent to try or one in which, in his opinion, adequate panish- 
ment cannot be inflicted by him~K. Ε. v. Pema, 4 Bom. L.R. 85: Ὁ. B 
y. Abdul Rahiman, 16 Bom. 580; Emp. v. Behari, 1886 A.W.N. 256% 
Emp v. Hanuman, 20 Gr LJ. 97 (Nag.); Imp. v. Ismail, 11 5.1.8. 79+ 
Diwanichand v. Crown, 8 51. 23; Q. E. v. Kayemulla, 24 Cal. 429. 
See also Emp v. Jogmohan, 6 A.L.J. 999, Emp, ν, Bsndeshri, 41 All. 
484. If the case 1s one which he has jurisdiction fo dispose of, 12 if 
he can inflict adequate punishment, he should not send up the case tor 
trial to the Court of Session—Diwanichand v, Crown, 8 SLR. 23, 15 
Cr.L.J. 664, K. E. v. Dharam Singh, 3 A.L J. 14; Emp v, Asha Bhatt 
15 Bom. L.R. 998, 14 Cr J. 657; if he can try it himself, he should 
not commit the case on the sole ground that the accused had been com- 
mitted in another case—Emp. v. Hanuman, 20 Cr.L.J. 97 (Nag) But 
in Crown v. Ali, 1917 PR 13 and Crown ν. Bhagavathi, 42 Mad 83 
{dissentiag from the above cases) it has been held that the incompetency 
of the Magistrate to try the case or to pass adequate sentence 15 not τὸ 
only ground for committal. The Magistrate may commut for any othe! 
sufficient reason. Thus, where the Magistrate committed certain persove 
to the Sessions on charges under sec. 147 I, P. C., not because he ga 
Mot pass adequate punishment but because other persons on the other st 
have been committed to the Court of Session on charges under secs. rad 
325, 148 and 1491 P C., at was held that the committal was oot illeg@ 
Crown v. Ali, 1917 PR. 13, 18 Cr.L.J. 524 


208. (1) The Magistrate shall, when the accused 
fi ἢ appears or is brought before } ie 
prafiking of evidence Droceed to hear the complainant 
(if any), and take in manner here 
after provided al] such evidence as may be produced in 
Jess 
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support of the prosecution or in behalf of the accused, or 
-as may be called for by the Magistrate. 


(2) The accused shall be at liberty to cross-examine 
tthe witnesses for the prosecution, and in such case the 
~prosecutor may re-examine them. 

(3) If the complainant or officer conducting the pro- 

Pisces foe: eesdee: secution, or the accused, applies to 

ttion of farther evidena, the Magistrate to issue process to 

compel the attendance of any 

witness or the production of any document or thing, the 

Magistrate shall issue such process unless, for reasons to 
‘be recorded, he deems it unnecessary to do so. 


(4) Nothing in this section shall be deemed to require 
:a Presidency Magistrate to record his reasons. 


696. Remand of accused before taking evidence :— 
2A person arrested under a warrant should be brought promptly before the 
Magistrate, and the Magistrate has then no authority to further detain 
“him in custody or remand him to prison, without sufficient cause—Abdul 
Kadir y. Magistrate, 20 W.R. 23 If from the absence of the witness or 
“from any reasonable cause, it becomes necessary or advisable to defer 
“the inquiry, the Magistrate instead οἱ immediately examining the com- 
-plainant and his witnesses, as required by this section, may remand the 
-accused person. If there is some evidence available and further evidence 
is forthcoming, it may be desirable to postpone the inquiry for a short 
~perod in order that when commenced It may be continuous But the fact 
sthat there is or may be a great body of evidence forthcoming against the 
saccused, is not a ground of detention for an inordinate perrod—Manikam 
ν Q., 6 Mad. 63. Similarly, where there 1s no evidence at all to begin 
-with, a Magistrate will not be justified in remanding the prisoner, in the 
ppeestation that evidence might turn up—Q v Purna Chandra, 4 BLR 
-App 1. 

697. Taking evidence produced :—A commitment made 
without taking any evidence on a preliminary inquiry is illegal—Reg. v. 
Sita, Ratanlal 100 (101). Under this section it 1s the duty of the Magis- 
trate to take all evidence tendered by both sides before framing a charge— 
Crown v. Po Nyan, 1 L B.R. 348 In every inquiry into a Sessions case, 
it is the duty of the committing Magistrate to make a fall and careful 
inquiry and to record the whole evidence in the case He should do so 
veven when the accused has made a confession, as confessions are in many 
-eases retracted at the tris]—Q. E. v. Mahadu, Ratanls! 842 The Magis- 
“trate Is bound to take all such evidence as may be produced (1) I support 
“οἵ the prosecution, (2) on behalf of the accused and (3) 2s may be 
scalled for by the Magistrate—Durga Datt v K. E., 10 A.L.J. 144, 13 
Ὅτ]. 443. A commitment or discharge without examinstion of all 


~ 
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the witnesses for the prosecution is illegal—Q. v. Chinna Vedagiri, 4 Mad. 
227; Q. v. Parasurama, 4 Mad, 329, The prosecutor is bound to produce 
all evidence in his favour directly bearing on the charge, and to call 
those witnesses who prove their connection with the transaction in question 
and are able to give important information, unless there is reasonable belief 
that they will not speak the truth—Emp v. Dhunno, 8 Cal. 121. The 
Prosecutor should not refuse to call or put into the witness box any 
witness for the pros¢cution merely because the evidence of such witness 
might in some respects be favotirable to the defence—Q. E. v. Durgi. 
16 All- 84 {F.B). It is his duty to call_all witnesses who can throw any 
light on the inquiry, whether they support the prosecution theory or the 
defence theory~1 PL.T. 161. But if the prosecutor is of opinion that 
a witness is a false witness or is hkely to give false testimony, he is 
not bound to call that witness—Q E v. Durga, 16 All. 84; 0. Ε % 
Stanyon, 14 All. 521; Q. E. v. Bankhandi, 15 All 6, 


If all the witnesses are not called for the prosecution without sufficient 
cause, the Court may properly draw an inference adverse to the prosecu~ 
tion—Emp. vy. Dhunno, 8 Cal, 121. But no corresponding inference will 
be drawn against the accused for non-production of his witnesses He 
may rely on the witnesses for the prosecution or call his own witnesses or 
meet the charge in any other way he chooses—Emp. v. Dhunno, 8 Cal. 
121, Ashraf Av. K E., 21 C.W.N. 1152, 19 Cr.LJ, 81. Ina recent 
Patna case it has been laid down that if the prosecution did not send up 
all the material witnesses, it is the duty of the committing Magistrate 0° 
call and examine them himself in order to determine which side was speak- 
ing the truth—Pershad v, Emp., 26 Cr.L J. 1589 (Pat.). 

The Magistrate is competent to cross-examine the prosecution wit 
nesses in order to consider whether the witnesses are credible or not 
Emp v. Bat Mahalaxmi, 17 Bom. L.R. 910, 16 Cr.L J. 747. 

Evidence for the accused:—The Magistrate is not empowered ua 
frame a charge of make an order for commitment until he has taken’ 
all such evidence as the accused may produce or is prepared to produce 
before him for hearing—Q. E. v. Ahmed:, 20 All. 264; Emp. ¥. ΠΝ 
med Hadi, 26 All. 177; Jaswant Singh v. Emp., 46 All 137, 21 A.L.J. 91 “ 
Where the committing Magistrate failed to examine the witnesses name 
by the accused, held that the commitment must be quashed—Emp Me 
Nga Khaing, 6 Rang 531. The accused must be given an opportunity fed 
adducing evidence on his behalf, and the Magistrate cannot refuse to tal 
Moudshout recording his reasoms—Reg. v. Sita, Ratanlal 100. 

698. Sub-section (2)—Right of cross-examination ie 
Under this sub-section the accused has ἃ right to cross-examine ie 
witnesses for the prosecution. Refusal by a Magistrate to allow bes 
accused to cross-examine the prosecution witnesses during the ΡΟΣ ΕΙ 
is arbitrary and improper. The depositions of the prosecution nt sed 
during the inquiry are not to be deemed as duly taken if the scoused τῆ 
not 4n opportunity to cross-examine them, and cannot be tresi 
evidence at the Sessions trial—Q. E. v. Sagal, 21 Cal. 642. 
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Under this section the accused has the right to cross-examine the pro- 
secution witnesses before the proceedings have reached the stage in which 
it may be necessary to draw up a charge—In re Surya Narain, § C.W.N. 
110, 0. E. v, Sagal, 21 Cal. 642; Durga Dutt v. K. E., 10 4.1.1. 144; 
Baldeo v, K. E., 19 O.C. 239, 18 Cr.L.J. 105. Where an application to 
cross-examine was made before the charge was framed and hefore the 
Magistrate had decided to commit the case to the Court of Session, he was 
bound to allow the accused to cross-examine the prosecution witnesses— 
Jyotsna Nath v. Emp., 51 Cal 442 (445). The proper time for cross- 
examination of a witness in an inquiry under this chapter is in the ordinary 
course immediately after the examination-in-chief of that particular wit- 
ness; and it is not a convenient procedure to allow cross-examination to be 
reserved until alter the examination-in-chief of all the prosecution witnesses 
has been finshed—Durga Dutt y Κι E, 10 ALY. 144, 13 Cr Ly. 443; 
In re Mohamed Kasim, 14 M.LT. 532, 15 Cr.L J] 29, Emp v. Arnold, 
6 L.B.R. 129, 5 Bur L.T. 239, Tambi v Emp, 11 Bur.L Τὶ 144, 19 
CrL.j. 327, A Magistrate does not act illegally if he asks the accused 
to cross-examine each prosecution witness after his exatmination-in-chief, 
and on the accused’s refusal to do so, refuses the accused’s prayer for 
cross-examination after the end of the examination-in-chief of all the 
Prosecution witnesses—Raman v Emp, 33 C WN 535 (dissenting from 
Jogendra vy Mottlal, 39 Cal 885, 16 CWN 1155, where it has been 
held that it 1s open to the Magistrate to allow cross-examination of the 
Prosecution witnesses even after a charge 1s drawn up) See this last 
case cited under sec 213 (2). 

The ordinary rule is that the witnesses will be examined-in-chel, 
cross-examined and re-examined, and not to postpone the cross-examina- 
tion till all the prosecution witnesses are examined-in-chief A special 
provision has been made under certain circumstances with respect to 
trials under warrant cases, entitling the accused to postpone the cross- 
examination of witnesses till a certain stage. No such provision has been 
made with respect to an inquiry under Chapter XVIII] The Magistrate, 
however, has the discretion to allow the accused to postpone the cross- 
examination of witnesses in suitable circumstances. He cannot, of course, 
throw any obstacle in the exercise of the liberty by an accused to cross- 
examine the witnesses lor the prosecution. Thus, where the accused have 
applied for copies of statements made by prosecution-witnesses to the 
Police during the investigation, with a view to cross-examine the witnesses, 
and the Magistrate has ordered such copies to be furnished under the 
Proviso to see 162 (1), the Magistrate is bound to postpone the cross- 
examination of the witnesses until such copies are furnished to the 
accused and to afford the accused! an opportunity to cross-examine after 
receiving such copies Ormnssion to do so constitutes a direct violation 
of the stanory provisions of sec. 208 (2) and vitistes the commitment— 
Saadat Mian v. Emp, 6 Pat 329, 28 CrL 1 709. 

Where a case was at first begun as a warrant case and the accused 
had not cross-examined the witness, because in a ΦΆΤΤΑ case he could 
reserve his mghts to do so untl sfter the framing of the charpe, but after 
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hearing the prosecution evidence the Magistrate came to the conclusion 
that the case was a Sessions case, and thereupon converted the proceeding 
into one under this chapter, held that the accused had a right to have the 
witnesses recalled for cross-examination, as he had been prejudiced by 
the sudden change of procedure—Dhamarcha v. Emp., 19 ALJ. 463, 
23 CrL.}. 496. 

The procedure of this section is to be followed in cases under sec 
347. See sec. 347 as now amended 


699. Sub-section (3)—Summoning witnesses ‘Before 
committing the accused to the Sessions, the Magistrate should, if so 
tequired by the accused, compel the attendance of witnesses for the 
defence. If he commits an accused to the Sessions without examining the 
witnesses applied for under this sub-section, the order of commitment is 
invalid—Emp. v. Muhammad Hadi, 26 All. 177. But the Magistrate has 
atso a discretion to refuse to issue process, if he thinks it unnecessary to 
do so. He may refuse process where there has been an inordinate delay 
in asking for it, e.g, when the accused made the application for process 
not unul the charge was about to be drawn up—Sessions Judge v. Kangaya, 
36 Mad. 321, 23 M.L.J. 368. The Magistrate may reject the application 
fot summonig witnesses if it is made on the date fixed for passing the 
order of commitment—Emp. v. Sarath, 42 Cal. 608, 19 C W.N. 335. 

If the Magistrate refuses to issue process he must record his reasons 
for so doing; if he rejects the application for process without recording 
reasons, he acts illegally, and the order that is passed subsequently is 
tunsustamable in tlaw—~Kanda Raja v Sangaraja, 24 LW. 713; In re Sat 
Narain, 3 All 392 If he records his reasons for exercising his discre- 
tion in rejecting the application of the accused to summon the defence 
witnesses, the order of the Magistrate cannot be held to be illegal and 
therefore the order of commitment cannot be set aside under sec. 215, 8 
πὸ point of law arises—Saadat Mian v Emp , 6 Pat. 329, 28 Cr.L J. 709. 

But if the Magistrate issues process for the attendance of witnesses, 
he is bound to examine them and cannot refuse to do so Therefore, 
where on the application of the accused the Magistrate summoned witnesses 
for the defence and consented to make a local inspection, but under 8 
direction from the Sessions Judge committed the accused for trial without 
examining those witnesses and without making the local inspection, it was 
held that the commitment was illegal and should be set aside—Emp. ¥ 
Methura, 1906 A W.N. 306, 4 Cr.LJ 451. " 

The provisions of this clause must be read subject to the provisions 
of sec, 204 (3). In a private prosecution the complainant is undet & legal 
obligation to pay the process-fees before summons are issued, and the 
Court has a right to imsist upon those fees being paid in advance before 
issue GF process—Ram Dulari v Mushtaq, 3 Luck. 363, 29 Cr.L.J 664. 


209. (1) When the evidence referred to in Section 
208, sub-sections (1) and (3), has 

Peas ra ca been taken, and he has (if neces- 
sary) examined the accused for the 


a 
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purpose of enabling him to explain any circumstances 
appearing in the evidence against him, such Magistrate 
shall, if he finds that there are not sufficient grounds for 
committing the accused person for trial, record his reasons 
cand discharge him, unless it appears to the Magistrate 
‘that such person should be tried before himself or some 
‘other Magistrate, in which case he shall proceed 
accordingly, 


(2) Nothing in this section shall be deemed to prevent 
a Magistrate from discharging the accused at any previous 
stage of the case, if, for reasons to be recorded by such 
Magistrate, he considers the charge to be groundless. 


700. Examination of the accused :—The object of examin- 
‘ing the accused is to enable a Judge to ascertain [rom time to time, parti- 
-cullarly if the accused is undefended, what explanation he may offer re- 
garding any facts stated by a witness appearing against him, so that these 
facts should not stand unexplamed—Ex parte Virabudra, 1 M.H.C.R 199; 
Hussein Buksh v. Emp, 6 Cal 96 But the accused should not be 
examined for the purpose of making him confess his guilt or admit facts 
which may go to incriminate him—Q. E, v. Bhairab, 2 C.W.N. 702; In 
re Chinibash, 1 C.L.R. 436; Q. E. v. Rangi, 10 Mad, 295; Behari Lal, 
Ὁ C.L.R. 431. See Note 974 under sec, 342. 


Moreover, the accused should not be examined for the purpose of 
Ailing up “gaps in the evidence for the prosecution—Basanta Kumar ν. 
‘Q. E. 26 Cal. 49, nor tor the purpose of supplementing the evidence 
where it is deficient—In re Chinibash, 1 C.L.R. 436. The accused must 
‘be examined as an accused and not as a witness. Where on a complaint 
against two persons for an offence, the committing Magistrate inquired 
into the case against one of them and examined the other as a witness, 
the second accused could not be committed to the Sessions in the absence 
of a pretiminary inquity into his case and without examining him as an 
accused~Emp. v. Bai Mahalaxmt, 17 Bom. L.R 910, 16 Cr.L J. 747. 


It is not left to the discretion of the committing Magistrate as to whe- 
ther he should examine the accused or not, he is bound to examine. 
It is the duty of the Magistrate, before committmg the accused, to examine 
him for the purpose of enabling him to explain any circumstances appear- 
ing in the evidence against him If the Magistrate commuts the accused 
without examination, the commitment should be quashed if it has o¢ca- 
sioned a failure of justice—Q E v Pandara, 23 Mad 636 


The accused should not be ordered to file any written statement— 
Chinnasami v. Veeriah, 2 Weir 255, but if he chooses to make any 
statement the Court should not refuse to allow him to de so—In re Abdol 
Guffoor, 10 C.L.R. St 


602 THE CODE OF CRIMINAL PROCEDURE = [CH. XVIIL 


701. Duty of Magistrate—‘sufficient grounds’ :— :—The 
words “‘sufficient grounds of commitment’? are ambiguous, and have led 
to a difference of opinion among the High Courts as to whether the 
Magistrate should weigh the evidence and decide whether the conviction 
of the accused is certain, or whether the Magistrate should merely see 
if a prima facie case has been made out and there is a possiblity of 
conviction 


On the one hand, it has been Jaid down that in deciding whether 
there are suffictent grounds for commitment, the Magistrate 1s to see 
whether there are credible witnesses to facts which, if believed by 8 
Jury, would justily the conviction of the accused, but it is not the duty 
of the Magistrate to weigh the evidence. If he proceeds to weigh the 
evidence, to accept some statements and reject others, to deal with pro- 
babilities or to draw inferences as to knowledge or intention, and to 
decide whether the guilt of the accused has or has not been_conclusively 
proved, he is in reality dealing with the question of the guilt or innocence 
of the accused and 1s usurping the functions of the trial Court. He must 
not in any way encroach upon the functions of the jury—National Bank 
v. Kothandarama, 14 M.L.T. 200, 14 Cr.LJ. 529; Akbar Ali v. Raja 
Bahadur, 24 A.L J. 133, 27 Cr.LJ 2 (4); Chinnammal y Konda Reddt, 
28 CrL.J. 120, 38 M.L.T. 138. The Magistrate has not to pronounce 
a definite judgment on the question whether the accused 1S guilty or 
innocent The only question he has to decide is whether there are 
sufficient grounds for commuting the accused for trial, 1 6, whether there 
is or is not sufficient legal evidence or reasonable ground of susplcion—~ 
Fattu v Fattu, 26 All 564 The words ‘sufficient grounds of commit~ 
ment’ do not mean sufficient grounds of conviction, but evidence which 
ig sufficient to put the accused on his trial, and such a case arises wher 
eredible witnesses make statements which if believed would sustain 2 
conviction The weighing of their testimony with regard to improbabilt~ 
ties and apparent discrepancies is more properly a function of the Court 
which is to try the case than that of the committing Magistrate—Q. F. v- 
Namdev, 11 Bom 372, Emp v Varjvandas, 27 Bom, 84; Hazara Singit 
ν. Bishen Singh, 1908 PR 14 When the Legislature speaks of 
sufficient grounds for committing for trial, it should not be supposed (0 
have spoken of sufficient grounds of conviction. The intention of the 
legislature is to make ἃ distinction between grounds of commitment and 
grounds for conviction Satisfactory proof of the guilt of the accused is 
the ground for conviction Satisfactory evidence to go to trial must be 
regarded as the ground for committing for trial What the ingurine 
Magistrate has got to try and determine is not whether the case has been 
made out by the prosecution but only whether there is a case for trial. 
‘There is always a case for trial when the evidence is of such 8 nature that 
the guilt of the accused can be held to be proved or disproved only as the 
result of the valuing and the weighing of evidence. But if the eviden 
be of such a nature that no reasonable person and no tribunal, Judge, τῇ 
jury would ever on the evidence hold the accused guilty, It follows tha 
there is no case for trial, and it is then 8 case for the enguiring Mgistrste 


-- 
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to discharge—In re Mania Manicka, 48 Mad. 874, 49 M L.J. 155, 26 Cr.L.J. 
1570, A.IR. 1925 Mad. 1061. What the Magistrate has to consider is 
not whether the conviction of the accused is reasonably certain, but 
whether there is evidence on which a conviction is possible in law— Emp. 
v. Varjivandas, 27 Bom, 84. Where the prosecution produced a good deal 
of direct evidence, it 15 no function of the Magistrate to weigh the evidence, 
but he should commit the accused person for trial. It is the duty of the 
Magistrate to commit when the evidence for the prosecution is sufficient 
to make out a prima facte case against the accused—Maulu v. Crown, 4 
Lah. 69, § Lah LJ, 276 

On the other hand, there are some cases in which it has been laid 
down that a Magistrate is competent to weigh the evidence and to decide 
whether it is credible or not Thus, in an earlier Allahabad case it has. 
been held that the power given to Magistrates under this section extends 
to weighing of evidence, and the expression “‘sufficient grounds” must be 
understood in a wide sense, so as to indicate such evidence as would 
justify a conviction—Lachman v. Juala, 5 All 161 Notwithstanding direct 
evidence adduced against the accused, it is not competent to a Magistrate 
to examine the credibility of the evidence to see whether the prosecution. 
case is improbable and the evidence unreliable—Rash Behart y. Emp., 
12 CWN 117, In re Bat Parbat:, 35 Bom 163, Munsht Mander ν, Karn, 
6 PLT 146, 25 CrLJ 1089, Tinkown ν. Emp., 1 PLT 153, 2t 
CrL.J. 328, In re Naramban, 15 LW 552, AIR. 1922 Mad. 195; 
Sultant ν Crown, 1909 P.R. 10, Mir Abdulla v. Crown, 1910 P.L.R. 215, 
αι Cr.L.J 751. The Magistrate has discretion and power to weigh the 
evidence in order to see whether the case is a fit one for the jury to decide 
or whether there 1s no prima facie case for the accused to meet—Thiru 
Vandaya Trevar y, Emp., 42 ML.J. 49, 23 Cr L.J. 209, A.I.R. 1922 Mad. 
43. It is open to the committing Magistrate to form his opinion with 
regard to the credibility of the witnesses called before him; but of course 
it 1s not his duty to closely criticize their evidence—Tarapada v. Kalipada, 
St Cal 849 (852), 28 C.W.N 587 Where charges exclusively triable hy 
a Court of Session are brought before a Magistrate and some evidence is 
offered in support thereof, it is not his duty in all cases to commit the 
accused to the Sessions, The Magistrate should exercise his discretion, 
and after weighing the evidence decide whether or not he should try the 
case himself—Emp. v. Hari Das, 37 CLJ. 34, 24 CrL J. 674, ALR. 
1923 Cal. 108; In re Kalyan Singh, 21 All. 265 

In a recent case the Rangoon High Court has considered all the above 
cases and has laid down the following propositions that 2 Magistrate is 
competent to consider the credibility and weigh the probabilities of the 
evidence; that in this consideration his discretion is limited; that In 8 
matter of reasonable doubt, he must not rely upon his own opinion, in 
fact he must not encroach upon the functions of a Court of trial Further 
More, he must keep before him the question whether there are fair 
grounds for concluding thst the accused is guilty upon the evidence, 
In other words, where there is a prima facie case, upon evidence reason- 
ably credible by a Court of trlal, he should commit—Aaung Htin y, 7 
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Maung Po, 4 Rang. 471, 28 Cr.L.J. 219 (221, 223). The Rangoon High 
Court has also expressed the opinion that it 15. impossible to lay down 
any general rule or rules which must be applied in every case and that 
it is extremely difficult to arrive at a formula which will be of assistance in 
all eireumstances. Each case must be decided upon its own particular 
facts—Ibid. 


702. When Magistrate should commit :—(1) Where there 
is cred:ble evidence which if believed shows that there is a prima facie 
‘case which ought to be tried at the Sessions, ‘the Magistrate should commit 
the case to the Sessions and not try it himself—Q. E. v. Manisami, 15 Mad. 
39; Tarapada vy. Kalipada, 51 Cal, 849 (852); Hazara y. Bishen Singh, 
1908 P.R. 14; National Bank v Kothandarama, 14 M.L.T, 200, 14 Cr LJ. 
529; Jamal Mahomed v. Moideen, 9 M.L.T. 71, 12 Cr.L.J. 20; Anonymous, 
2 Weir 652 (653); Ω. E v. Namdev, 11 Bom. 372; Makhni ν, Farzand 
Ali, 18 ALJ. 232, 21 CrLy 318 4 

(2) Where the question of discharge or commitment turns on pro- 
‘abilities, the Magistrate ought rather to leave the decision to the Sessions 
Court, than to order a discharge om the improbabilities of the case by 
giving the benefit of doubt to the accused—Fattu v. Fattu, 26 All. 564; 
Chiranji Lal v. Rom Lal, 1904 AW.N. δ; Akbar Ali ν. Raja Bahadur, 
24 ALJ 133, 27 CrLJ 2; Emp. v. Allah Mahr, 49 All, 443, 25 
ALJ, 191, 28 CrL.J. 281, Makhni v. Farzand Ali, 18 A.L J. 232; In re 
Bai Parvati, 35 Bom. 163, Ο E. v. Namdev, 11 Bom. 372; Emp. Υ. 
Burjorji, 30 Bom LR. 639; Q. v. Kisto Doba, 14 W.R. 16; Nga Hmyin 
ν. K. E, 19 Cr.L J. 102; Aidas Tekchand v. Saban, 15 SL.R. 1, 22 
‘Cr.L.J. 570. 

(3) Where a person 1s charged with an offence triable exclusively by 
the Court of Session and there 1s some evidence to support the story of 
the complainant, it is the duty of the Magistrate to commit the accused 
for triat by that Court, and not to disregard the graver charge, merely 
‘because he considers the prosecution story to be an exaggeration, and t0 
convict the accused of other minor offences immediately connected with 
tthe graver offence—Mir Moze Alt v. K. E,, 23 C.W.N. 1031, 21 Cr.L.J. 10- 

(4) Where the evidence discloses a circumstance of aggravation whic! 
‘makes the offence one cognizable by a higher Court, it hecomes the duty 
‘of the Magistrate to use the proper procedure for sending the case to the 
higher Court and not to try it himself. It js an evasion of law to treat 80 
aggravated offence as an ordinary offence, and thus to introduce 8 different 
jurisdiction or a lower scale of punishment—Q. FE. v. Gundaya, 13 Bom, 
502; Jamal Mahomed v. Moideen, 9 M.LT. 71, 12 Cr.LJ. 20; Emp. ¥ 
Paramananda, 10 Cal 85, K E, v. Ayyan, 24 Mad. 675 

703. When Magistrate should not commit -—(t) Where 
no prima facie case has been made out—Q, E. v. Munisami, 15 Mad. 397 
Chinnasami ν, Veerah, 2 Weir 255, 

(2) When the Magistrate is clearly of opinion that the evidence for the 
prosecution is on the whole untrustworthy and that there is no reasonable 
Probability of the case ending In a conviction—Harbans v. Fakir Das, 7 
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C.W.N. ΤΙ: Tarapada v. Kalipada, 51 Cal. 849; Fatt v. Fattu, 26 All. 
864; In re Bai Parvati, 35 Bom. 163; Lachman v. Juala, 5 All. 161; 
Thirumalai v. Emp., 42 M.L.J. 49; In re Naramban, 1922 M.W.N. 326; 
Maulu v. Crown, 4 Lah. 69; Dharam Singh v. Jyoti Prosad, 37 All. 355; 
Md. Abdul v. Baldeo, 44 All. 57; Akbar Ali v. Raja Bahadur, 24 A.L.J. 
133, 27 Cr.L.J. 2; Emp. v. Ganpat, 46 All. 537 (538), 22 A.LJ. 4115 
Tinkowri v, Emp, 1 P.L.T. 153; Aidas Tikchand v. Saban, 15 S.L.R. 15 
Nga Hmyin ν. K. E., 1917 U-B.R ard. Qr. 29, 19 Cr L.J. 102. If the 
Magistrate is satisfied that the charge is without foundation he is entitled, 
and indeed it is his duty, to discharge the accused, even though the 
statements of the prosecution if accepted at their face value might make 
out a prima facie case against the accused—Emp. v Ganpat Lal, 46 All. 
537 (dissenting from Chiranji Lal v. Ram Lal, 1904 A.W.N. 5). Though 
in case of doubt the Magistrate may be justified in leaving the case for 
the jury to decide, still 1f he is convinced that the evidence is false, it 1s 
his duty to discharge the accused—Kasim Ali v. Sarada, 30 C.W.N. 336. 
But the Magistrate must exercise a proper discretion in ordering the 
discharge of any person charged with a sessions offence. It is not 
enough for the Magistrate merely to doubt some portions of the prose- 
eution evidence He must be satisfied that the prosecution will fail and 
rightly fail in the sessions Court~—Chheda v Emp, 1 O.WN, 402, 
11 0.1..). 664, 25 Crl J. 1189 

(3) Where no evidence is forthcoming against the accused, owing to 
the absence of the prosecutor and his witnesses, and the case 15 not one 
in which the Magistrate ought to adjourn the inquiry—Tuki Mahomed v. 
Kisto Lal, 15 W.R. 53. 

Tn all the above cases the Magistrate should discharge the accused. 


AG) When the charge is sot so serious aS to justify ἃ committal, the: 
Magistrate should not shirk the responsibility of trying the case by com- 
mitting it to the Sessions—Crown v. Ahmed Shah, 1 $ L.R, 103 


704. Recording reasons :—A Magistrate discharging an ac- 
cused person under this section should record his reasons for so doing 
But if he omits to record reasons, it cannot be said that the order of dis- 
charge 1s illegal—Aung Mun v. Κ᾿ E., 4 L.B R. 362 In all cases where a 
Magistrate discharges or commits, he should give his reasons for so doing, 
and it will be proper for the High Court to consider these reasons when 
deciding whether he has exercised his discretion correctly—Maung Hiin 
v. Maung Po, 4 Rang. 471, 28 Cr.LJ 219 (223). But the Magistrate is 
not authorised to write a zudgment AN that he is empowered to do 15 to 
record reasons for a discharge, if he makes such an order, and to pass the 


order of discharge~Hait Ram v. Ganga Sahat, 40 All 615, 16 ALJ 486, 
19 Cr.L.j. 706. 


705. Effect of discharge—fresh proceedings -—An 
otder of discharge does not amount to an acquittal The discharge of a 
Person accused of an offence triable exclusively by the Court of Session 
is no bar to his belng apprehended and brought before a Magistrate with a 
view to his commitment—Q v. Telhoo, 8 WR 61, Q. E. v. Krishnabhat, 
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10 Bom, 319. See sec. 437. Even if the Magistrate purports to acquit 
the accused, such an acquittal is really a discharge, ard is no bar to fresh 
commitment. Thus, where a complaint was made of an offence triable 
exclusively by the Court of Session, and the Magistrate took evidence and 
framed a charge for a minor offence and acquitted the accused, the order 
of acquittal was 1n effect an order of discharge in respect of the original 
offence complained if, and the Sessions Judge in revision could order the 
commitment of the accused on the original charge under sec. 436 (now 
sec, 437)--Krishna Reddit vy. Subbamma, 24 Mad. 136, followed in Khanu 
v, Emp., 19 S.L.R 353, 25 Cr.L.J. 1368. Contra—Baijnath ν. Gourt 
Kanta, 20 Cal. 633, Q Ε. v Hanumantha, 23 Mad. 225. See these cases 
cited in Note 1190 under sec 437. 


The District Magistrate or Sessions Judge directing further inquiry oF 
commitment under sec. 437 is bound to consider all the grounds upoo 
which the order of discharge has been passed, including a consideration 
of the evidence which has been disbelieved or held to be insufficient to 
establish a prima facie case—Harbans Singh v. Fakir Das, 7 C.W.N: ΤΊ. 


Compensation ;—No compensation should be awarded to the accused 
person discharged under this section, on the ground that the charge 1s 
vexatious, if the case is one triable exclusively by the Court of Session—~ 
Ὁ. E. v. Lalbu, Ratanlal 961. See sec. 250. 


706. Sub-section (2)—Discharge at early stage :~Sub- 
section (2) relieves a Magistrate from the necessity of going on with an 
inquiry or trial when he is reasonably convinced on what has been already 
deposed to, that a criminal charge cannot be sustained—Dhanpbhai ν. 
Pyarpi, Ratanlal 201, Thirumala: Vandaya ν. Emp., 42 M.LJ. 4% 23 
Cr LJ. 209 

707. Revision of order of discharge :—See secs 436, 
437, An order of discharge under this section is not 8 Anal order, and 
the offence against an accused person who has been discharged may be 
further inquired into by a Magistrate upon further evidence if st be 
forthcoming—Maung Htin v Mg. Po, 4 Rang. 471, 28 Cr L.J. 219 (221) 
If an order of discharge 1s passed by a Presidency Magistrate, the High 
Court can mterfere and direct a committal not merely by virtue of the 
power given by sec. 15 of the Charter Act but also by the powers conferre 
by sec 439 of this Code~Emp, v. Varpwandas, 27 Bom. 84 (followin 
Colvilld v, Kristo Kishore, 26 Cal 746 and dissenting from Chargobala ¥- 
Barendra, 27 Cal. 126). See Note 682 under sec. 203. 


210. (1) When, upon such evidence being taken 

iene ie τ and such examination (if any) being 
be framea te '* © = made, the Magistrate is satisfie 

that there are sufficient grounds for 

committing the accused for trial, he shall frame a charge 
under his hand, declaring with what offence the accuse! 


is charged. 
$23 
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(2) As soon as such charge has been framed, it shall 

be read and explained to the ac- 

Charge to be explain. cused, and a copy thereof shall, if 

een nel fssnihed ςτὸ requires, be given to him free 
of cost. 


Change :—The words ‘‘such charge’? have been substituted for the 
words “the chatge”’ by section 58 of the Criminal Procedure Code Amend- 
ment Act XVIII of 1923 ‘‘We have made this verbal amendment to meet 
8 Suggestion of the Bengal Government’’—Report of the Select Committee 
of 1916. 


708. ‘Upon such evidence” .—See section 208. It is illegal 
to commit an accused without taking any evidence in the preliminary inquiry 
—Reg v. Sita, Ratanlal 100, So also, it 1s legal to frame a charge or 
otdes commitment without taking all the evidence produced by the accused 
—Q, E. v. Ahmadt, 20 All 264 IE the case 1s transferred from the Court 
of one Magistrate to another, the Jatter can commnt the case to the Sessions, 
acting upon the evidence recorded by the former—K E v. Nanhua, 36 
AM, 315, 12 ALJ 467, 15 CrL 1. 354 < 


709. Sufficient grounds .—See Note 701 under section 209, 
A commitment can be made only when there are sufficient grounds for 
committing, that 15 to say, not merely sufficient allegations as to the offence 
which may or may not be credible, but such grounds as satisfy the Magis- 
trate as being sufficient to support a charge. A District Magistrate cannot 
therefore order a Subordinate Magistrate to commit a esse unless it appears 
that the latter had no good reason to discredit the prosecution witnesses 
and that their evidence was sufficient in law to form the basis of a convic- 
tlon—Emp. v, Rawji, 9 Bom LR. 225, 5. Cr.L.J. 213. 


The discretion given to Magsstrates to decide whether there are suffl- 
cient grounds for commitment is a judicial discretion and must be exer- 
cised with care and on some proper ground It is an improper exercise 
ot discretion to add a grave charge, without sufficient evidence, for the 
Mere purpose of committing the case to the Sessions—Em ν. ‘Mah 4 
Khan, 1) Βοπὶ ἵν Ὁ 18, 9 CrLJ 163 BN gies 


710. Commitment of case triable by Masi ᾿ 
Magistrate Is competent to commit a case not exclusive agistrate :—A 
Court of Session, if he cannot inflict adequate Punishme, tnable by the 
See Notes under sections 206 and 207 ent in the case. 


But s Magistrate going on tesve does not exereisg Pro 
he commits a case triable by tumsell to the Sessions tinnts discretion if 
Witnesses for the accused are not in attendance and fy ΚΟΥ ,because the 
venient for his successor to beg the wal sfresh_—4n, 


nyme, = inton- 
110; so also, a Magistrate ought not to commit the ac, 


us 
f cused [πε Άπ|α] 
thelt merely because the case was connected with anothe; 


her 
-was bound by faw to commlt—Emp v Asha Bhatti, 15 Boe co he 
14 Cr.L}. 051. ~ wR, 
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When two or more persons are jointly indicted and the jurisdiction 
of the Magistrate is ousted in the case of one of them by reason of the 
offence committed by him being one triable only by the Court of Session, 
the proper course is to commit all of them to the Sessions, and not to try 
the others himself and commit that one person to the Sessions—~Anony- 
mous, | Weir 448; Probodh Kumar v. Mohini, 22 Cr.L J. 480 (Cal). 

711. Frame of charge :—See section 226 as to the procedure 
in case of commitment without any charge or with an erron¢ous or 
imperfect charge. Ξ 

When a Magistrate has given his reasons for committing the case for 
trial, the Sessions Judge must either accept the charge as framed or frame 
others himself. But the Code does not authorise him to insist on ἃ re- 
drawing of the charge by the Magistrate, unless he specifies the charge 
which he wishes to be sent up—In re Ramdhone, 25 W.R. 17. 

The framing of a charge does not amount to an order of commitment, 
and after the charge is framed the Magistrate does not become functus 
Officio im respect of the case. He can amend the charge or can proceed 
with the case himself, he can consider whether he ought to commut or not 
—Emp. v Venkatesh, 12 Bom LR 521, 11 Cr.L.J. 486. He can even 
discharge the accused. See sec, 213 (2) and notes thereunder. ~But 
once an order af commitment is passed under sec, 213, the Magistrate 
has no power to proceed any further with the case—Emp. v. Venkatesh, 
12 Bom.LR 521 


211. (1) The accused shall be required at once e 
ΤΉ ‘ give in, orally or in writing, 4 he 
delenee’on'ta "Of the persons (if any) whom 16 
wishes to be summoned to g!¥ 

evidence on his trial. 

(2) The Magistrate may, in his discretion, allow ae 
accused to give in any further ba 
of witnesses at a subsequent he 
and, where the accused is committed for trial before He 
High Court, nothing in this section shall be deem ᾿ 
preclude the accused from giving, at. any time be the 
his trial, to the Clerk of the Crown a further list of ¢ i 
persons whom he wishes to be summoned to siV 
evidence on such trial, 

712. Magistrate’s duty to require list :—The Magi 
is bound under this section to require the accused to give a list ee ae 
witnesses he desires to call. It is not enough to put him the questi hi 
“Have you any evidence?”; such a question is ambiguous, and yen 
Suggest to the accused only an inquiry as to whether he had witnes! 
ready in Court—Emp. v. Kondi, 7 Bom L.R. 723, 2 Ὅγ.1.1 06]. 


-- 


Further list, 
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Refusal of accused to give ust of names of witnesses :—lf an accused 
person, on being called upon under sec. 211, declines to give the list, 
he cannot compel the Magistrate, after committal, to issue any summons 
for witnesses on his behalf. He is of course entitled to call any witnesses 
in the Sessions Court, whom he may have in Court, whether or not he 
has caused such witnesses to be summoned. The Sessions Judge may 
in his discretion cause any witnesses to be summoned on the application 
of the accused, and is bound to summon them if he considers that ther 
evidence may be materiaM—Q. E v. Shakir Alt, 19 All 502. 


The accused is entitled before the committing Magistrate to refuse to 
disclose the names of the witnesses he wishes to call at the tral, and the 
Magistrate cannot force him to disclose their names or the nature of 
the evidence they would be called upon to give—Q E v Hargovind, 14 
ΔΙῚ 242. 


Refusal of Magistrate to summon and examine witnesses .—On re- 
ceipt of the list of witnesses, the Magistrate 1s bound to exercise his 
discretion and state distinctly whether he would summon the witnesses 
or not. If he is of opinion that the witnesses were included in the list 
for the purpose of vexation, delay or of defeating the ends of Justice, he 
ought to proceed under the second proviso of section 216—Q v. Rajeswar, 
16 WR, 14 


But a Magistrate should not refuse an application for summons on 
the ground that the witnesses are implicated in the offence with which 
the accused is charged—Ram Sahai v. Sankar, 15 W.R, 7; or on the 
ground that the number of witnesses is very large—Hurendra ν. Bhabani, 
11 Cal. 762; or on the ground that he entertains doubts as to the value 
of their evidence—In re Mohima Chunder, 15 W.R. 15. 


212. The Magistrate may, in his discretion, sum- 
Power of Magistrate ™on and examine any witness 
to examine auch wk- named in any list given in to him 
nesses, 
under Section 217. 


713. Discretion of Magistrate -—This section grves the 
Magistrate the widest possible discretion to summon and examine any of 
the witnesses named in any list given under sec. 211, even in cases where 
the accused has reserved his defence for the Sessions trial. The Magis- 
trate is not bound to record reasons before exercising his powers—In re 
Rudra Singh, 18 All, 380 The Magistrate is not bound to examine any 
witness named in the list—Sessions Judge v Kangaya, 36 Mad 321, 
23 M.L.J. 368, 13 Cr.L.J. 778, Sadat Mian v Emp, 6 Pat 329, 23 
Cr.L J. 709 

The discretion of the Magistrate ought not to be interfered with by 
the Sessions Judge Therefore where the Magistrate intended to summon 
some witnesses for the accused snd to make a local Inspection, but hs4 
to commit the case to the Sessions at the direction of the Sessions Judge, 
it was held thar the Sessions Judge's direction wss ulira tires as It unduly 


Cr 39 


»» 
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interfered with the discretion of the Magistrate, and the committal was 
bad in law—Emp. v. Mathura, 1906 A.W.N. 306, 4 Cr.L.J. 451. 


213. (1) When the accused, on being required to 
ΘΩ͂ 7 give ina list under Section 211, has 
meoreer of commit declined to do so, or when he has 

given in such list and the witnesses 
(if any) included therein whom the Magistrate desires to 
examine have been summoned and examined under 
Section 212, the Magistrate may make an order commit- 
ting the accused for trial by the High Court or the Court 
of Session (as the case may be), and (unless the Magistrate 
is a Presidency Magistrate) shall also record briefly the 
reasons for such commitment. 

(2) If the Magistrate, after hearing the witnesses for 
the defence, is satished that there are not sufficient 
grounds for committing the accused, he may cancel the 
charge and discharge the accused. 

714, Commitment :—As to when the Magistrate should or 
should not commit, see Notes 702 and 703 under sec. 209. 

A commitment made in the absence of the accused 1S ilegal—In 
re Surya Narain, 5. CWN. 110; but where the accused was allowed 10 
appear by an agent under section 205, 2 commitment made in the absence 
of the accused, but tn the presence of the agent, is not iMegal—Q Υ- 
Harnath, 2 WR 50 

Commitment after discharge —Where a Magistrate, after examining 
four witnesses for the prosecution, discharged the accused, but se 
quently becoming aware that there was ἃ fifth witness, he cancelled hls 
order of discharge, examined the witness and committed the accused 10 
the Sessions, it was held that the commitment was not illegal—Anony mous, 
7:M.H.C.R. App. 40, 2 Weir 258. 

Commitment to wrong Sessions :—See Note 549 under 5: 

Signature of Magistrate :—The signature of the Magistre! 
‘warrant of commitment should not be impressed with a stamp- ris 
a signature is only an irregulanty and does not vitiate the proceedings 
Subramanya v Queen, 6 Mad. 396. 

Reasons for commitment-—The Magistrate shall brie! 
reasons for commitment. If a Magistrate commits a case t 
self, he is bound to record his reasons for commitment, 50 # 
the High Court to judge whether the committal is a sown 
of discretionary power—Emp. v. Md Khan, 11 Bom. L.R. 18, 


ection 177. 
te to the 
But such 


fly record the 
riable by him- 
ς to enable 
d exercise 

9 crLJ 


163; Emp. v. Nanji, 38 Bom. 114; he must state why the case een 
disposed of by himself—Diwani Chand y Crown, 8 S.L.R. 23, ae be ane 


664. The High Court hss jurisdiction to quash the commutmen! 
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Magistrate gives no reasons whatever for the commitment—Emp. ν. 
Nanji, 38 Bom 114; or gives reasons which are bad in law—Emp. v. 
Achaldas, 28 Bom.L.R. 293, 27 Cr.L.J. 479; Emp. v. Bhima, 42 Bom. 
172, 19 Cr.L.J. 342. 


The Magistrate in his grounds of commitment should specify exactly 
and precisely the proof against each particular prisoner and the manner 
in which it is supported—Q. v. Koda Kahar, 5 W.R. 6. 


Commitment of some, trial of others:—Where several persons are 
jointly charged with the same offences, und it is considered necessary to 
commit one of them to the Sessions, the most convenient course is that 
all the prisoners should be committed, and not that one person should 
be committed and the others tried by the Magistrate himself. If however 
the Magistrate adopts the latter course, he does not act illegally—-In re 
Kathu Chanchugadu, 2 Weir 258; Anonymous, 1 Weir 448 


Joint commitment .—Where several persons are jointly charged with 
having committed an offence, especially in cases of noting etc., where 
there are two hostile parties, each person should be committed for trial 
separately and not all together, and the trial should also be separate— 
0. v. Sheikh Bazoo, 8 WR 47, but a commitment is not to be set aside 
as illegal, because all the accused were jomntly committed The sections 
of the Code relating to jomder of charges, and the Privy Council ruling 
in Subramama Atyar v K E., 25 Mad 61 refer to trials only and not to 
commitments—In re Govindu, 26 Mad 592, Q E. v Ahmed Khan, 1900 
A.W.N, 206; Emp v. Sita, 7 Bom LR. 457, 2 Cr.b.J. 432. In such 
cases of joint commitment, the Sessions Judge should frame separate 
charges and try the accused separately, as if there had been separate 
commitments—In re Govindu, 26 Mad. 592; Q. E v. Ahmed Khan, 1900 
A.W.N. 206. 


715. Sub-section (2)—Scope :—Subsection (2) is intended to 
Provide for cases where the evidence recorded after the charge so changes 
the aspect of the case as to leave no reasonable doubt that a conviction 
is not sustainable, but it does not apply where the evidence for the 
defence merely casts sume doubts on the case—Crown v Po Nyan, 1 
L.B.R. 348. Under this section, the Magistrate has a discretion even after 
he has framed a charge, of cancelling it, if after hearing the evidence for 
the defence he considers that there are no longer sufficient grounds to put 
the secused on his trial—Nga Hmyinv Καὶ E., UBR /1917) 3rd Qr. 29, 
{9 Cr.L J. 102 If the Magistrate after hearing the defence witnesses 
comes to the conclusion that their evidence rebuts the evidence produced 
for the prosecution of renders it so incredible or unreliable that a con- 
viction will not follow, he may act upon his opinion and pass an order 
of discharge under this subsection He 1s not bound to commit merely 
because there was some prima facie evidence—M{d Abdul v. Baldeo, 44 
All 57, 19 A.L.J 831, 22 CrL J. 703, Akbar Ak v Raja Bahadur, 24 
AL}. 133, 27 Cr.L.J. 2. This discretion must, however, be carefully 
exercised, and whenever there is a possibility that different Courts might 
take different views of the evidence, the Aapisirate, even though he may 


612 THE CODE OF CRIMINAL PROCEDURE [CH. XVIII. 
himself not think the evidence sufficient for a conviction, should leave it 
to the Sessions Court to pronounce finally upon the matter—Akbar Al 
v. Raja Bahadur (supra). ἰῇ 

The words ‘witnesses for the defence’ in subsection (2) are wide 
enough to cover evidence extracted by cross-examination of the prosecu- 
tion witnesses; and therefore it is open to a Magistrate, after he has 
drawn up a charge, to allow the accused to cross-examine the witnesses 
for the prosecution, and, as a result, to cancel the charge—Jogendra V- 
Matual, 39 Cal. 885, 16 C.W.N, 1155, 13 Cr.L.J. 774. This case has 
been disapproved of in Raman v. Emp., 33 C.W.N 535, 1929 Cr.C 222. 


214. * ‘ * 
This section has been omitted by section 10 of the Criminal Law 
Amendment Act (XII of 1923). It provided that if an European British 
subject and an Indian subject were jointly accused of an offence triable 
by a Court of Session, the Magistrate must commit the case to the Hight 
Court and not to the Sessions Judge. 
215.- A 


215. A commitment 


* 


commitment 


once made 

eQuashing con under Section 
Section 213 or 213 or Section 
ὴ 214 by ἃ com- 
petent Magistrate or by a 
Court of Session under 
Section 477 or by a Civil or 
Revenue Court under Sec- 
tion 478, can be quashed 
by the High Court only, 
and only on a point of law. 
Change 


section have been omitted by sec. 11 of the Criminal Law Amen 
XII of 1923. This 1s consequential to the repeal of sec. 214 
477” have been omitted by s¢¢ 
the Criminal Procedure Code Amendment Act XVIU of 1923. 
consequential to the repeal of section 477 

716. Scope of section :—This section applies on! 
ments made under the two sections specified; therefore an Οἱ 
mitment under sec. 436 {now section 437) cannot be quashed 
sectlon—Emp. v, Jogeshwar, 31 Cal. 1; In re Kalagava, 27 M 
can be quashed under the revisionat powers of the High Cow 
Chand ν. Sampata, 7 C.W.N. 327; and in that case the High Court 
quash the commitment on points of law and of fact~Tambi 
Bur, L.T. 62, 9. L.B.R. 208, 19 Cr.L.J 801. 
commitment made by the Sessions Judge under sec. 423 
quashed under this section, but can be dealt with by the High Court 


The words “or by a Court . 


once mac ε 
mitmentsander under Section 
Section 213 or 213 * * by 
478. a” competent 
Magistratee * * or by ἃ 
Civil or Revenue Court 
under Section 478 can be 
quashed by the High Court 
only, and only on a point 
of law. 


Quashing com- 


:—The words “or section 214” occurring in the old 


dment Act, 


39 of 
This is 


y to. commit 
der of com 
under thls 


y. Emp "© 
an order of 
cannot be 
under 


Similarly, 
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its revisionary powers—K. E. v. Nga Thet She, 1 Bur. L.J. 250. But 
an order under sec. 526 clause (iv) can neither be quashed under this 
section nor under the High Court’s revisional powers—In re Kalagava, 
27 Mad. 54. 


This section does not apply to a commitment which is ab initio void 
€.g a commitment made by a Magistrate having no territorial jurisdiction 
over the offence. No reference to the High Court 1s necessary to set 
aside such a commitment—Emp. v Alim Mundfe, 11 C.L.R. 55. 


717. Quashing commitment’ —This section refers only to a 
commitment actually made. Where a Sessions Judge under sec. 436 (now 
437) set aside a Magistrate’s order of discharge, and directed a commitment 
to be made, the High Court could interfere in its revisional powers, and 
could consider the facts as well as the question of law involved—Muthia 
Chetty ν. Emp., 30 Mad 224, 16 ML.J. 529 


A commitment once made stands, unless quashed by the High Court, 
and if the High Court is not moved to quash the commitment, the trial 
of the persons must take place in pursuance thereof If a tnal has 
already taken place, it serves no purpose to impugn the commitment, and 
it 1s futile'to contend in appeal or in revision that the commitment was 
iMegal-—Nazir v Emp., 7 Lah LJ 428, 26 PLR 767, 27 CrL.J 134. 


When commitment cannot be quashed .—A commitment cannot be 
quashed after the accused has been put on his trial and has pleaded to 
the charge before the Sessions Judge—Emp. v. Sagambar, 12 C.L.R. 120; 
Crown vy. Hap, 1 SL.R. 6, 9 Cr.L.J. 250; Sessions Judge v Arokia 
Padayachi, 2 Weir 262; Kasim Molla ν. Emp., 42 C.LJ. 114, 26 Cr.L.J. 
1560, In such a case, the Judge should proceed according to law and 
dispose of the case, or the Public Prosecutor may with the consent of the 
Court withdraw the prosecution under sec, 494—Sessions Judge v. Arokia, 
2 Weir 262. In Emp. v. Shibo Behara, § Cal. 584, however, it has been 
held that the High Court can quash a commitment at any stage of a 
criminal proceeding =~ 


“Only by the High Court’:—A commitment can be quashed only by 
the High Court A Magistrate cannot quash the commitment and dis- 
charge the accused even though the complainant wishes to compound 
the case—Emp. ν, Jangbir, 4 All. 150; Q. v. Salim Sheikh, 2 W.R. 57. 
A Sessions Judge cannot set aside the commitment and direct the Magis- 
trate to try the case himself—In re Bheema, 16 M.L J. 525, 5 Cr.L.}. 
99. 

The Judicial Commissioner when sitting in the Sessions division {s 
not divested of his capacity as a High Court Judge, end he has full power 
to make an order under sec. 215 even when sitting 85 a Sessions Judge— 
Utubar v, Crown, 17 SLR 188, 26 Cr.L.J. 148 

Where the commitment is made to the High Court (orginal criminal 
Jurisdiction}, the Appellate Criminst Bench of the High Court cannot 
quash the commitment. In such a case the practice is to apply to the 
Judge exercising original crimins! Jurisdiction In the High Court—Phanin- 
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dra v. Emp., 36 Cal. 48. That is, the Judge of the High Court sitting ir 
Sessions has power to quash a commitment made to him by a Magistrate— 
Emp, v. Girish Chandra, 34 C.W.N. 13 (28) (F.B.), 1929 Cr. C. 468: 
Emp. v, Ginsh, 56 Cal, 285, 1929 Cr. C. 521. But in Crown Prosecutor 
v. Bhagavathi, 42° Mad, 83 (84) the Madras High Court held that an 
application to quash such a commitment should be made τὸ the Appellate 
side of the High Court and not to a Judge exercising οτίριπαί erimmal 
jurisdiction. A similar opinion was expressed in Colin M. Mackey ¥. 
Emp., $3 Cal 350 (F B.), 30 C.W.N. 276, 27 Cr. J. 385. It an order 
of commitment is made by the original civil side of the High Court under 
sec, 478, an appeal against thé order of commitment may be preferred 
Ἢ the Appellate side οὔ the High Court—Verkatagiri ν. N. Μ. Firm, 43 
ad. 361, 


Effect of order quashing commitment :—The primary effect of an 
order quashing the commitment 15 to supersede any action taken by the 
Magistrate under sec 210 and his proceedings subsequent thereto; and it 
is necessary for the Magistrate to go back to the point at which he took 
Cognizance of the complaint There is no need for a Iresh complaint, but 
it is necessary for the Magistrate to treat the case as a warrant case and 
not as a subject matter of an inquiry under Ch. XVII. The Magistrate 
is to begin the trist afresh under sec. 252 ~Emp. ν. Girtsk Chandra, 
34 C.W.N, τῷ (30) (6.8... 

The Magistrate cannot question the legality of the order of the High 
Court quashing the commitment.—Emp. v. Girish Chandra, supta 


718. Point of faw:—The High Court cannot quastt 4 commit 
ment made under sections 213 and 478 except upon a point of faw— 
Emp. v, Goda Ram, 15 A.L.}. 756, 19 Cr.b.J. 224, Though an aprest 
lies under clause 15 of the Letters Patent from an onder of commitment 
made under section 478 by a Judge of the High Court in the original civ! 
side, the Order cannot be set aside except on a point of Jaw—Venkatagirt 
y. N. Μ. Firm, 43 Mad, 36t 

‘The High Court can quash a commitment on the following points of 
law 

(1) Where the Magistrate who committed the case was competent 
to try it himself and to inflict adequate punishment in the casenK. & 
y, Dharam Singh, 3 ALJ. 14, K Ev. Jagmohan, 6 ALJ. 9993 Ere 
Yasha Bhatti, 15 Bom. LR, 998; Utibai v. Crown, 17 SLR, 188. 

(2) Where the order of commitment rests upon a misapprehension 
and there is no evidence upon which ft can be supported —ia re fast 
thambal, 2 Weir 282. ᾿ ki 
he case was triable exclusively by the Magistrate, 3 
jurisdiction over it, e.g, a commicment 10" τ 

sum Act (Act 1 of 1878) --Ο. E. v. Schade, 
rate ! {866—-Reg v. Donoghua, 5 MH CR. 


277; op wmder sec. 29 οἵ Police Act V of 1861—Ja re Indraveer, ὃ 


WRSE 
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(4) When there is absolutely no evidence sufficient to warrant a com- 
mitment--Emp, v. Chandra Kumar, 2 C.L.J. 46; Emp. v. Jagannath, 3 
O.W.N, 308 (Sup.), 28 Cr.L.J. 137; Nga Hmyin v. Καὶ E., 1917 U.BR 
3rd Qr. 29, 19 Cr.L.J. 102; Tambi ν. Emp., 9 L.B.R 208, 19 Cr.L.J. 801, 
12 Bur. L.T, 62; Jogeshwar v. K. E., 5 C WN. 411; Emp. v. Narotam, 
6 All. 98; but see 13 Bom. L.R. 201 and 27 M.L J. 593 cited in Note 719 
below. 


(5) Where the commitment was made in the absence of the accused— 
In re Surya Narain, 5 C.W.N. 110. 


(6) Where the commitment was based on evidence recorded in the 
absence of the accused (ie¢., while the accused was not arrested on the 
charge at all)—Chinnappan, 2 Weir 259 


(7) Where the commitment was made by the Magistrate not in the 
exercise of his own discretion but at the suggestion of the District Magis- 
trate, and without examming the witnesses for the defence—Emp v. 
Mathura, 1906 A.W. 306, Q E v Muntsam, 15 Mad 39 


(8) Where the commitment was made without examining the witnesses 
for the prosecution—Q Ε, ν. Chinna, 4 Mad 227, or without examining 
the witnesses for the defence—Emp v Md Hadi, 26 All 177, Emp, v. 
Mathura, 1906 AWN 306, Q E v Ahmad, 20 All 264 


(9) Where the Magistrate committed the approver who had broken 
the conditions of pardon tendered to him, along with the other co-accused 
—Q. Ε ¥. Bhan, 23 Bom 493; Q. E v, Brij Narain, 20 All, 529; or 
where such approver was committed before the tral of the other accused 
was fimshed—Q, E. ν, Sudra, 14 All. 336 


(10) Where the Magistrate gave no reasons whatever for the commit- 
ment, or gave reasons which are bad in lay—Emp ν. Achaldas, 28 Bom. 
L.R. 293, 27 Cr.L J 479; Emp. ν. Nanji, 38 Bom 114, 14 Cr.L J. 609, 
Emp ν. Bhimajt, 42 Bom, 172. 


(11) Where the committing Magistrate had no territorial jurisdiction 
over the offence—K, E. v. Nga Taung, 7 Bur LT 26, 15 CrL.J 270. 

(12) Where the committing Magistrate held the inquiry without the 
certificate of the Political Agent which was necessary in the case—Ram 


Charan v. Crown, 5 Lah. 416, see this case and other cases cited in 
Note 581 under sec. 188 


719. What are not proper grounds for setting aside 
commitment :—({i} The High Court cannot set aside a commuttal 
merely because the Magistrate made a joint commitment of severa) accused 
~—In re Govinda, 26 Mad 592, Q Εν Ahmad Khan, 1900 ἃ W.N. 206; 
Emp, ν. Sita, 7 Bom. 1. ἢ 457, 2 CrL J. 432 


(2) A commitment can be quashed only on a point of jaw and cannot 
be quashed on the ground that there was no evidence on the committing 
Magustrate’s record to sustain the charge—Emp v Suleman, 13 Bom. 
LR. 201, 12 Cr.L.J. 256; Ismad v Emp. 26 Cr.LJ 1045 (1047) (Nag); 
In re Sesstons Judge, 27 M.L.J $93, 15 Cr LJ. 665 (dissenting from 6 
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All. 98); so also, a commitment cannot be quashed because of doubts as 
to the credibility of the evidence for the prosecution, if there is in fact 
some evidence which would justify the Sessions Judge in leaving the 
question of guilt or innocence to the jury—-Mahomed Moideen v, KE. 
1 Rang 526, 25 Cr.L.J. 261. A commitment cannot be quashed merely 
on the ground that the evidence was doubtful, The proper course in such . 
a case would be for the District Magistrate to instruct the Public Prosecutor 
to withdraw from the prosecution under sec. 494~K. E. v. Nga Tauns, 
7 Bur. LT. 26, 15 Cr.L J 270. 

(3) Where a Magistrate going on leave committed to the Sessions ἃ 
case triable by himself, on the ground that the witnesses were not in 
attendance and that his successor would find st mconvenient to try the case 
afresh, it was held that the commitment was merely irregular and not 
ifegal so as to justify the High Court to quash it—Anonymous, Ratanlal 
110. 
(4] A commutment is not Mffegal because it is made to the same 
Sessions Judge who gave the direction for the prosecution of an accused 
for an offence (giving false evidence) committed before him—Reg V 
Gazi, 1 Bom, 311 

(5) A commitment for false complaint (sec. 211 I. P. C) is not Wegal 
merely because the Magistrate has proceeded on the report of a police 
officer and has not made a judicial inquiry into the complaint—Emp V- 
Salek Roy, 6 Cal 582 

(0) The fact that some of the accused were committed while othet 
persons who were concerned in the offence had not yet been artested 1S 
not a ground for setting aside the commitment—Ia re Ramasami, 7 M.L.T. 
187, 11 CrLJ 333 

(7) A commitment ought not to be quashed on the ground that 3 
civil suit is pending m respect of the subject matter of the offence—in Te 
Devji, 18 Bom 581, but the trial of the case may be postponed until the 
determination of the civil suit—Saenkaraya v. Kerala Subba, 2 Weir 260 

(8) Where the Sessions Judge had no jurisdiction over the place of 
offence but the objection taken on this point was overruled by the Sessions 
Judge, the High Court held that there was no sufficient ground for ques- 
tioning the commitment~Q E v Abbi Reddit, 17 Mad 402. 

(9) The High Court cannot interfere when the Magistrate, being of 
opinion that he cannot adequately punish the accused, exefcises his dis- 
cretion by commuting the case to the Sessions—King Emp. v. Baldco. 
1p ALJ. 439, 14 Cr J. 304 

(10) ‘The High Court cannot quash a commitment where the Magis- 
trate, though he can inflict the maximum sentence provided for the offence, 
commits the case, being of opmlon that it should for other reasons be 
tried by a Court of Session—Crown Prosecutor v. Bhagvathi, 35 ML 
559, 19 Cr.L.J. 997; Ghani v. Crown, 14 5.1. ἢ, 85, 21 CrL J. 791. 

(tt) A commitment will not be quashed on the ground that the com 


mitting Magistrate has failed to observe the provisions of ste 360 in 
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respect of some of the witnesses; in such a case, the trial Court will be 
directed to recall the witnesses in respect of whom sec. 360 was not 
complied with, and to comply with those provisions so far as these 
witmesses are concerned—Abdur Rahim vy, Emp 29 C.W.N. 698, 26 
CrL J. 1276. 
(12) Where there has been a commitment for the trial of charges some 
‘of which are triable by a Session Court and others triable by a Magis- 
trate, the fact that during the tral the charges for the Sessions offences 
are withdrawn is not a ground for setting aside the order of commitment 
and taking away the accused's right to a trial by jury—~Emp v. Monmotha, 
31 CW.N, 144, 28 CrL.J. 141 
216. When the accused has given in any list of 
Summons to witness. Witnesses under Section 21] and 
es for defence when has been committed for trial, the 
accused is committed. Magistrate shall summon such of 
the witnesses included in the list, as have not appeared 
before himself, to appear before the Court to which the 
accused has been committed : 


Provided that, where the accused has been com- 
mitted to the High Court, the Magistrate may, in his 
discretion, leave such witnesses to be summoned by the 
Clerk of the Crown, and such witnesses may be sum- 
moned accordingly : 


Provided also, that if the Magistrate thinks that any 
Refusal to summon Witness is included in the list for 
wapecenenry oaiinees the purpose of vexation or delay 
: or of defeating the ends of justice, 

the Magistrate may require the accused to satisfy him that 
there are reasonable grounds for believing that the 
evidence of such witness is material, and if he is not so 
satisfied, may refuse to summon the witness (recording 
his reasons for such refusal), or may, before summoning 
him, require such sum to be deposited as such Magistrate 
thinks necessary to defray the expense of obtaining the 
attendance of the witness and all other proper expenses. 
TI9A, “Shall summon’? —Where the accused has made an 
application for summoning witnesses, the Magistrate must deat with the 
application and pass an order either granting the praver of the petition or 
Telusing it He should not simply order the application to be filed—~ 
Bhomar v. Digambar, 6 CWN S48 Where a witness once summoned 
failed to appear, there being some delay in the service of summons, the 
Maglstrate is bound to make a second attempt (the first attempt being 9 
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All. 98); so also, a commitment cannot be quashed because of doubis 5: 
to the credibility of the evidence for the prosecution, if there is in fact 
some evidence which would justify the Sessions Judge in leaving the 
question of guilt or innocence to the jury—Mzhomed Moideen v. K. E.. 
1 Rang. 526, 25 Cr.L.J. 261. A commitment cannot be quashed merel¥ 
on the ground that the evidence was doubtful. The proper course in such 
a case would be for the District Magistrate to instruct the Public Prosecutor 
to withdraw from the prosecution under sec. 494—K. Εἰ v. Nga Taung, 
7 Bur. L.T. 26, 15 Cr LJ 270 

(3) Where a Magistrate gomg on leave committed to the Sessions 3 
case triable by himself, on the ground that the witnesses were not 10 
attendance and that his successor would find it inconvenient to try the cast 
afresh, it was held that the commitment was merely irregular and not 
iNegal so as to justify the High Court to quash it—Anonymous, Raranlal 
110. 

(4) A commitment 1s not illegal because it is made to the same 
Sessions Judge who gave the direction for the prosecution of an accused 
for an offence (giving false evidence) committed before him--Reg ¥- 
Gazi, 1 Bom. 311. 

(5) A commitment for false complaint (sec, 211 1. P. C.) is not legs! 
merely because the Magistrate has proceeded on the report of 3 police 
officer and has not made a judicial inquiry into the complaint—Emp. ¥- 
Salek Roy, 6 Cal 582. 

(6) The fact that some of the accused were committed while other 
persons who were concerned in the offence had not yet been arrested is 
not ἃ ground for setting aside the commitment—In re Ramasami, 7 MLT. 
181, 11 Cr.Ly. 333 

(7) A commitment ought not to be quashed on the ground that ἃ 
civil suit is pending in respect of the subject matter of the offence—/n Te 
Devji, 18 Bom 581, but the tral of the case may be postponed uaul the 
determination of the civil suit—Sankaraya v. Kerala Subba, 2 Weir 260 

(8) Where the Sessions Judge had no jurssdiction over the place of 
offence but the objection taken on this point was overruled by the Sessions 
Judge, the High Court held that there was no sufficient ground for ques- 
tioning the commitment—Q E v Abbi Redds, 17 Mad 402. 

(9) The High Court cannot interfere when the Magistrate, bens of 
opinion that he cannot adequately punish the accused, exercises his dis: 
eretion by commutting the case to the Sessions—King Emp. Vv. Balieo, 
WALLY. 439, 14 CrL Jj 304 

(10) The High Court cannot quash a commitment where the Magis: 
trate, though he can inflict the maximum sentence provided for the offence. 
commits the case, being of opinion that it should for other reasons be 
tried by a Court of Session—Crown Prosecutor v. Bhagvathi, 35 ML J- 
559, 19 Cr.L.J 997; Ghani v. Crown, 14 51. 85, 21 CrL J. 191. 

(11) A commitment will not be quashed on the ground that the com- 

ws mitting Magistrate has failed to observe the provisions of sec 360 in 
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respect of some of the witnesses; In such a case, the trial Court will be 
directed to recall the witnesses in respect of whom sec, 360 was not 
complied with, and to comply with those provisions so far as these 
witnesses are concerned—Abdur Rahtm v. Emp 29 C.WN. 698, 26 
Cr.L J. 1276. 
(12) Where there has been a commitment for the trial of charges some 
‘of which are triable by ἃ Session Court and others triable by a Magis- 
trate, the fact that during the trial the charges for the Sessions offences 
are withdrawn 15 not a ground for setting aside the order of commitment 
and taking away the accused’s right to a trial by jury—Emp v Monmotha, 
31 CW.N, 144, 28 CrL J. 141 
216. When the accused has given in any list of 
Summons to witness: Witnesses under Section 21] and 
es for defence when has been committed for trial, the 
accused is committed. Magistrate shall summon such of 
the witnesses included in the list, as have not appeared 
before himself, to appear before the Court to which the 
accused has been committed : 

Provided that, where the accused has been com- 
mitted to the High Court, the Magistrate may, in his 
discretion, leave such witnesses to be summoned by the 
Clerk of the Crown, and such witnesses may be sum- 
moned accordingly : 


Provided also, that if the Magistrate thinks that any 
Refusal to eummon Witness is included in the list for 
unnecessary witness the purpose of vexation or delay 
unless deposit made. Ω + A 
‘ or of defeating the ends of justice, 
the Magistrate may require the accused to satisfy him that 
there are reasonable grounds for believing that the 
evidence of such witness is material, and if he is not so 
satisfied, may refuse to summon the witness (recording 
his reasons for such refusal), or may, before summoning 
him, require such sum to be deposited as such Magistrate 
thinks necessary to defray the expense of obtaining the 
attendance of the witness and all other proper expenses. 
TIQA. “Shall summon’? —Where the accused has made an 
application for summoning witnesses, the Magistrate must deal with the 
application and pass an order either granting the prayer of the petition or 
refusing it He should not simply order the application to be filed— 
Bhomar ν. Digambar, 6 CWN S48 Where a witness once summoned 
failed to appear, there being some delay in the service of summons, the 
Magistrate Is bound to make a second sttempy (ihe Arst attempt being a 
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nominal one) to secure the attendance of the absence witness—Emp. ν 
Rukauddn, 4 All 53. ᾿ 


720. Second proviso :—The second proviso 1s not intended t 
enable the Magistrate to inquire generally into what the defence of th 
accused is to be, and to consider whether on learning the nature οἱ the 
defence he is absolutely to abstain from summoning the whole of th 
witnesses cited by the acctised, The meaning of this proviso 1s that i 
amotig the persons named by the accused as witnesses the Magistrate 
considers that any particufar witness 3s included for the purpose OF yexa 
tion and delay, he is to exercise his judgment and inquire whether suct 
witness is matertal—Emp v. Rajcoomar, 3 Cal 573 And he can require 
the accused person to satisfy him that the evidence of the witness¢s ta he 
summoned 1s material only when he thinks that the witnesses were included 
in the list for the purpose of vexation εἴς. ; otherwise not—In re Raya of 
Kants, 8 All. 668 


Refusal to summon titnesses :—~The accused is entitled to have the 
witnesses mentioned in the list summoned and examined; and the only 
ground on which a Magistrate can refuse summons is when the Magistrate 
thinks that the witnesses have been included in the list for the purpose of 
vexation and delay The Magistrate should not refuse 10 summon the wit 
Nesses named im the list merely because he thinks that their evidence 
would not be reliable or material~In re Marinagi Reddi, 2 Weir 263. 
Indeed, he cannot decide beforehand on the credit to be attached to the 
‘evidence of a particular witness, unless he has an opportunity of hearing 
him, By this prejudging he exceeds the discretion given by this section~ 
Ὁ. E. v. Virasam, 19 Mad. 375 Again, the fact that the accused declined 
to examine witnesses at the close of the case would be no reason for 
refusing to summon them to meet fresh evidence taken by the Magistrate 
subsequent to the close of the defence—~Deela Mahton v Sheo Dyal, 
Cal, 714, 


Recording reasons for refusal —When a Magistrate refuses to summon 
witnesses, he must record his reasons for such refusal; and the reasons 
must show that the evidence of such witnesses 15 not matefial. ‘The fret 
that the Magistrate thought that the reasons asstgned by the accused for 
summoning a witness were not sufficient, 1s not a good ground for refus- 
ing to summon him—In re Raja of Kantis, 8 All 668 


Order to deposit expenses —Though the Magistrate is competent te 


refuse to summon witnesses, still he should fix the amoust which he. 
considers mecessary to defray the cost of the attendance of persons named 
in the list and intimate his readiness to 1ssue summons on that amount 
being deposited—Jn re Subbaraya, 4 MHC R. 81. An order refusing to 
issue summons should be sparingly passed; and such an order is ae 
proper in a case where the accused is unable or unwilling to deposi 
money and in consequence is convicted without his witnesses being heard, 
especially if the case is one in which a severe sentence Is inflicted 
Qadu v. Emp., 1898 P.R J 
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217. (I) Complainants and witnesses for the pro- 
Boag ee τ secution and defence, whose 
ants and witnane attendance before the Court of 
Session or High Court is necessary 
and who appear before the Magistrate, shall execute 
before him bonds binding themselves to be in attendance 
when called upon at the Court of Session or High Court 
to prosecute or to give evidence, as the case may be. 


(2) If any complainant or witness refuses to attend 
Detention in custodly before the Court of Session or High 
in ‘case of refusal to Court, or to execute the bond above 
pend or to execute directed, the Magistrate may detain 
4 him in custody until he executes 
such bond, or until his attendance at the Court of Session 
or High Court is required, when the Magistrate shall send 
him in custody to the Court of Session or High Court, as 
the case may be. 


721. “Whose attendance is necessary” —There is no law 
which obliges the committing Magistrate to cause the attendance at the 
Sessions Court of every one of the witnesses examimed by him, irrespective 
of their evidence being material for the prosecution It 1s for the Magis- 
trate to judge as to the necessity of the attendance of those witnesses— 
Emp. v. Natk Lal, 1883 A W.N. 37. 


218. (1) When the accused is committed for trial, 

the Magistrate shall issue an order to such pen as may 
Catatnitsseae sic be appointed by the Local Govern- 
benotied.  “"*" ment in this behalf, notifying the 
in th commitment and stating the offence 
in the same form as the charge, unless the Magistrate is 
satisfied that such person 1s already aware of the commit- 
ment and the form of the charge; 
and shall send the charge, the record of the inquiry 


ΕΗ tobe and any weapon or other thing 
forwarded te High which “is to be produced in 
Sout or Court of evidence, to the Court of Session 

or (where the commitment is made 
to the High Court) to the Clerk of the Crown or other’, 


officer appointed in this behalf by the High Court, ἢ 
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᾿ Ὁ) When the commitment is made to the High Court 
and any part of the record is not in 


English, an English translation of 
such part shall be forwarded with 


the record. 
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English translation 
to be forwarded to 
High Court. 

219. (I) The Magis- 

trate may, if 

Power to sum. : - 
mon supple. he thinks fit, 
mentary wit! summon and 


netses, 
examine sup- 


plementary witnesses after 
the commitment and before 
the commencement of the 
trial, and bind them over 
in manner hereinbefore 
provided to appear and give 
evidence. 


(2) Such — examination 
shall, if possible, be taken 
in the presence of the ac- 
cused, and where the 
Magistrate is not a Presi- 
dency Magistrate, a copy of 
the evidence of such wit- 
nesses shall, if the accused 
so require, be given to him 
free of cost. 


Change .—The italicised words in subsection (1) hav 
tuted for the words ‘The Magistrate’ by section 60 of the 
tedure Code Amendment Act, XVIII of 1923. This amendment 9! 
that the supplementary witnesses may be examined nol 
committing Magistrate, but by any other Magistrate in his abse 


empowered to commit for trial 


The words ‘if the accused so require’ occurring in subsection ad 
the old section have been omitted by the same Amendment 


219, (1)'The commit 
ting Magis- 

gone Se trate or, in the 
mentary wit absence fs) 
see such Magis- 
trate, any other Magistrate 
empowered by or under 
Section 206 may, if he 
thinks fit, summon an 
examine _ supplementary 
witnesses after the commit- 
ment and before the com- 
mencement of the trial, an 
bind them over in manner 
hereinbefore provided to 
appear and give evidence. 


@ Such examination 
shall, if possible, be taken 
in the presence of the ac” 
cused, and where the Ma- 
gistrate is not a Presidency 
Magistrate, a copy, of tne 
evidence of such witnesses 
shall * * be given to the 
accused free of cost. 


e beer suvstim 


Criminal Pro- 
rovides 


t only by me 
nice who 1S 
of 
Act. 


Accused is now given an absolute right to a copy of the evidente- 
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722. Scope :—This section prowdes for cases in which there may 
be an accidental gap in the evidence. In such a case, the Sessions Judge 
may call additional evidence at the trial under sec, 540 or the committing 
Magistrate may himself take steps, before the tnal, under sec 219 to 
supplement the evidence—Mahabir v. Emp., 23 Cr L.J, 79 (Oudh), 

The power of the committing Magistrate to call and examine supple- 
mentary witnesses ceases with the commencement of the trial. After the 
trial has commenced, the Sessions Judge can catise witnesses to be sum- 
moned before himself or under certain circumstances have them examined 
by commission But he cannot direct the committing Magistrate to call 
additional witnesses and hold an inquiry—Hassan v Emp, 1888 P R. 29, 
If, alter receiving the order of commitment, the Sessions Judge, in view 
of the Magistrate’s recorded opinion, thinks that further evidence should 
be taken, the proper course is to point out to the committing Magistrate 
that he should summon and examine any supplementary witnesses who 
can give evidence and bind them over to appear at the trial, and not to 
send the case to the Magistrate after the conclusion of the trial and after 
the opinions of the assessors have been taken—Awalkhan v, Emp., 1892 
PR. 4. 


220. Until and during the trial, the Magistrate 
+ Custedy of accused Shall, subject to the provisions of 


pending trial. this Code regarding the taking of 
bail, commit the accused, by warrant, to custody. 


_CHAPTER XIX. 


OF THE CHARGE. 


221, (1) Every charge under this Code shall state 
Charge to state the offence with which the accused 
offence. is charged. 
(2) If the law which creates the offence gives it any 
Specific name of specific name, the offence may be 
offence sufficient’ des- described in the charge by that 
cription. name only, 
(3) If the law which creates the offence does not give 
How stated where it any specific name, so much of 
offence has no speeic the definition of the offence must 
mame: be stated as to give the accused 
notice of the matter with which he is charged. 


622 


THE CODE OF CRIMINAL PROCEDURE 


[CH. XIX. 


(4) The law and section of the law against which the 
offence is said to have been committed shall be mentioned 


in the charge. 


(5) The fact that the charge is made is equivalent to 


What 


implied in 
charge 


a statement that every legal condi- 
tion required by law to constitute 


the offence charged was fulfilled in the particular case. 


(6) In the presidency-towns the charge shall be 
written in English; elsewhere it 


Language of charge. 


shall be written either in English or 


in the language of the Court. 


(7) If the accused has 

Previous con- been previous- 
viction when to ly convicted of 
be set out. any offence, 
and it is intended to prove 
such previous conviction for 
the purpose of affecting the 
punishment which the 
Court is competent to 
award, the fact, date and 
place of the previous con- 
viction shall be stated in 
the charge. If such state- 
ment is omitted, the Court 
may add it at any time 
before sentence is passed. 


(7) If the accused, having 


Previous con. Deen previous: 


yictionwhento [y  convicte 
be set out. of any offence, 


is liable, by reason of suc 
previous conviction, to en- 
hanced punishment or to 
punishment of a different 
kind, for a subsequent 
offence, and it is intende: 

to prove such previous con 
viction for the purpose © 
affecting the punishment 
which the Court may thin 

fit to award for the subse- 
quent offence, the fact, 
date and place of the pre 
vious conviction s be 
stated in the charge. If 
such statement has been 
omitted, the Court may a! 

it at any time before 
sentence is passed. 


Hlustrations. é 
(a) A is charged with the murder of Β. This is equivalent 


to a statement that A’s act fell wi 


thin the definition of ΓΗ͂Ι 


given in Sections 299 and 300 of the Indian Penal 
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it did not fall within any of the general exceptions of the same 
Code ; and that it did not fall within any of the five exceptions 
to Section 300; or that, if it did fall within Exception I, cone 
or other of the three provisos to that exception applied to it. 


- (b) A is charged, under Section 326 of the Indian Penal 
Code, with voluntarily “causing grievous hurt to B by means of 
an instrument for shooting. This is equivalent to a statement 
that the case was not provided for by Section 335 of the 
Indian Penal Code, and that the general exceptions did not 
apply to it. 

(c) A is accused of murder, cheating, theft, extortion, 
adultery or criminal intimidation, or using a false property 
mark, e charge may state that A committed murder, or 
cheating, or theft, or extortion, or adultery, or criminal 
intimidation, or that he used a false property mark, without 
reference to the definitions of those crimes contained in the 
Indian Penal Code ; but the sections under which the offence 
is punishable must, in each instance, be referred to in the 
charge. 

Ad) A is charged, under Section 184 of the Indian Penal 
Code with intentionally obstructing a sale of property offered 
for sale by the lawful authority of a public servant The 
charge should be in those words 


Change .—Subsection (7) has been amended by sec, 6! of the 
Criminal Procedure Code Amendment Act, XVIII of 1923. ‘There {s 
some doubt whether under section 221 it is permissible to prove a previous 
conviction if the enhanced punishment which it is sought to award is 
not beyond the competence of the Court; and the amendment directs that 
in such a case evidence of the previous conviction may be given’’— 
Statement of Objects and Reasons (1914). This amendment supersedes the 
tuling in Ramanjulu, 2 Weir 264 where it was held that if the sentence 


passed was within the Magistrate's competency, the details of the previous 
conviction need not be given 


723. Particulars to be stated in the charge :—The 
object of these sections Is to enable the accused to know the substantive 
charges which he will have to meet and to be ready for them before the 
evidence Is given—Ram Chandar vy Emp, 17 Cr.b} 411 (All) An 
accused {fs entitled to know with accuracy and certainty the exact nature of 
the charge brought against him. Unless he has this knowledge, he will 
be prejudiced In his defence, especially tn cases where it is sought to 
implicate him for sets not committed by Himself but by others with whom 
he Is In company—Behart Mahton v. Q E τὶ Cal 106, Amritalal v, 
K. E., 42 Cal. 957; Chhakari ν. Emp , 26 Cr.LJ 567 (Cal); Kedar Nath 
v. K. E., 29 ΟΝ, 408, 26 Cr.L.J. 849 An accused Is entitled to be 
informed with the greatest precision whst acts he is said to have com- 
mitted, and under what section of the Pens! Code these acts fall—Sheo 
Sankar v. Κι E, 2 OW.N. 862, 27 Cr.L.J. 62. Failure to state in any 
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substantial form the nature and particulars of the offence alleged against 
the accused would in some cases be a fatal defect which would vitiate the 
whole proceedings. Where an offence charged involves consequences 
which may be stated im a general form, such as may arise in a case of 
arson where a man may by one act of arson set fire and destroy several 
stacks of hays of several persons, no patticulér 1s required, the nature 
of the offence being sufficiently stated by the date, time and place of the 
setting of fire, but exortion or obtaining money from persons by unlawful 
means involves stating with some approach to accuracy the approximate 
amounts alleged to have been obtained from each person and the nature 
of the exortion used against each person—-Ram Chandar v. Emp, 17 
Cr.L.J. 411 (AIL). 

In a charge of rioting, the common object of the unlawful assembly 
should be specified—Buddhu v. Lachminia, 9 C.W.N. 599, Behar v 
Ὁ E., 11 Cal, 106, Poresh Nath ν. Emp, 33 Cal, 295. Where the 
object of the unlawful assembly is to take possession of some property, 
the property must be specified in the charge—Poresh Nath v. Emp. 33 
Cal. 295. Where there are two objects of an unlawful assembly, both the 
objects must be specified and not one—Sabir v. Q E, 22 Cal 276 
For ἃ charge of conspiracy, only an agreement is sufficient, 50 it 1s sulfi- 
cient to mclude in the charge the agreement which 15 alleged to have been 
arrived at between the conspirators—Bishambhar v. K. E , 2 O.W.N. ‘760, 
26 Cr.LJ 1602. Where the accused are charged with having conspired 
to do or cause to be done ἃ series of illegal acts, it is not necessary that 
the charge should state in all its details the actual βρεςιῆς acts which 
the conspirators are alleged to have agreed to do or cause to be done. 
It is sufficient to say that the accused have agreed to do or cause to be done 
an illegal act—Htin Gyaw, 6 Rang 6, 29 Cr.L.J. 555 (560). Where δ 
conspirator is present at the commission of the offence, he may under ἀπὲ 
provisions of sec 1141 P C. be deemed to have committed the offence, 
but it that is the way in which the accused is to be made responsible 
for the offence, he should be specially charged with such offence 85 read 
with the provisions of sec 1141 P. Code—Alimuddi v K. E, 5? 
253, 29 C.WN. 173, 40 CLJ. 541 

Where a particular intention is an important element in 1] 
the intention must be specified—Balmukund v. Ghanshamram, 2: 

In a Charge of sedition, the actual seditious words need not be 
in the charge if the substance of the words is given—Crown V 
1S.LR. 14, 9 Cr.L.J. 256 

The existence of aggravating circumstances which go to enhance ‘the 
penishment must be set out im the charge-—Reg v. Mukta, Ratantat 55. 

Specific name :—Thus, rioting is an eftence with a specific name, and 
under sub-section (2), it Is suffictent to describe the offence by that aa 


It is not necessary to set out that there were five or more persons 

ere a person 
5. that alt the 
are present? 


he offence, 
2 Cal. 391 
set out 
Ahmed, 


only. 
engaged in a riot and actuated by a common object. Wh 


is charged with rioting, it means that the prosecution allege: 
necessary ingredients constituting the offence of rioting 


a 
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it 1s not necessary to set out what these ingredients are—Emp. v. Ram 
Chandra, 55 Cal. 879, 29 Cr.L.J. 823 (825) ' 


Subject matter of offence .—Where the law and the section as well as 
the words of the section are mentioned im the charge, the subject matter 
of the offence need not be specified. Thus, where the illegal act charged 
is the unlawful and malicious possession of explosive substances within 
the meaning of sec. 4 of the Explosive Substances Act, it is not essential 
to specify in the charge the explosive substance which the accused had in 
their possession—Amrita Lal vy. Καὶ E, 42 Cal 957, 19 C.W.N 676, 16 
Cr.LJ 497. 

Liability of whipping —Where the accused 1s lable to be punished 
under the Whipping Act, the charge must state the hability—Baidya v, 
Queen, 5 Mad 158 


“Law and section of the law’? —In framing a charge the Court 
should adhere to the language of the section, as far as practicable— 
Amrilal ν. K. E., 42 Cal. 957; Chhakari v Emp, 26 CrLJ 567 (Cal) 
Where the law and section were mentioned sm the charge, and the 
accused [fully understood the nature of the offence with which they 
were charged, the omission of the words ‘‘unjawfully’? and ‘‘maliciously"” 
and ‘in British India’? occurring m the section was held not so material 
as to prejudice the accused—Amritalal v Καὶ E, 42 Cal 957 


124. Sub-section (7)—Previous conviction :—The prose- 
cution is bound to prove the previous conviction, and the identity of the 
accused with the person previously convicted—Yippaka Datigadu, 2 Weir 
266. Where the fact of previous conviction is not mentioned in the charge, 
it cannot be used for the purpose of enhancing the sentence~Reg v 
Annaji, Ratanlal 70; eg. for the purpose of adding the sentence of 
whipping to imprisonment—Anonymous, 2 Weir 265, and 267 In In re 
Abbulu, 7 ML.T. ΤΊ and Baisakhi ν. Crown, 1917 P R, 29, 18 Cr.L.J 875, 
however, it is held that the omission to set out the previous conviction 1s 
Not a sufficient reason for interfermg with the enhanced sentence in appeal 
or revision, unless there has been a failure of justice by reason of such 
omission See sec. 225, see also Nga Hlav K E,8LBR 461, 18 
Cr.L.J. 79, where it has been held that the omission to state the fact, date 
and place of previous conviction is not material where the previous con 
viction was put to the accused and admitted by him before judgment was 
passed 

The previous conviction must be entered in the charge and the accused 
should be called on to plead thereto, the mere admission by the accused 
that he had once been in jail is msufficient to show that he pleaded guilty 
to a previous conviction—K E v Govind Sakharam 4 Bom LR 177 

Fact, date, place of previous conviction —When a person is charged 
with previous convictions, it is not sufficient to state that the accused is an 
‘old offender’, as that dees not sufficiently bring home τὸ the accused 
person the particulgs offence or class of offences which renders him babte 
to a more severe sentence than would othernise be imposed- In re Yip 
pakha, 2 Welr 266 If the Fact, date and place of the previous convicted 

Cr. 40 = ἢ 

f 


- 
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are not stated, no enhanced sentence can be passed on the accused—-Emp 
v. Haidar, 1883 A.W.N. 110. But where the accused was at the time 
lying under sentence of the previous conviction referred to, the omission 
to mention the particulars of the previous conviction would in no way 
prejudice the accused and would afford no ground for interfering with the 
enhanced sentence—Emp vy. Raghtb Ali, 1881 A.W.N. 32. 

In passing an order under sec. £65 it 1s not necessary that the details 


of the previous conviction should be mentioned in the charge—Emp. v 
Jhagru, 9 N.L.R. 88, 14 Cr.L J, 390 (cited under sec. 565). 


222. (1) The charge shall contain such particulars 
ip ciane as to the time and place of the 
time place and ρος, alleged offence, and the person 
(if any) against whom, or the thing 
(if any) in respect of which, it was committed, as are 
reasonably sufficient to give the accused notice of the 
matter with which he is charged. , 
?) When the accused is charged with criminal 
breach of trust or dishonest misappropriation of money, 
it shall be sufficient to specify the gross sum in respect οἱ 
which the offence is alleged to have been committed. an 
the dates between which the offence is alleged to have 
been committed, without specifying particular items or 
exact dates, and the charge so framed shall be deeme 
to be a charge of one offence within the meaning © 
Section 234: 
Provided that the time included between the first 
and last of such dates shall not exceed one year. 


725. Particulars as to time, place etc. :~The charge | 
must contain sufficient particulars as to time, place, person and erent 
stance, so that the accused may have notice of the matter with whey δ 
is charged—Q. E. v Fakirappa, 15 Bom 491; Oates v. Emp., 38 Gr y 
163. A charge for house-breaking and theft is bad for vagueness 
does not specify the articles stolen of the name of the person whose aes 
was broken into, and omits to mention one of the places where the offence 
were committed—Subbadu y K E., 28 M.LJ 381, 16 Cr.L.J. 298. ἬΝ 
charge of defamation is defective If It does not set forth the share 
occasion on which it was committed~Bishwanath v. Keshab, 30 Cal ak 
Where a charge of dacoity under secs 305 and 397 I. P. C. oe as 
specify the dates on which the looting took place, held that the convi Nee 
must be quashed, as the charge did not pive the accused sufficient ra 
and particulars of what they had to meet—Jn re Gam Malin, 49 NSS ee 
26 Cr.L.J. 1513 A conviction under see 377 1 PC. iPiltegat on & ¢ ee 
which does not set forth the time, place or the person with whom 


ome 
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offence was committed, but only states that the accused habitually wore 
women’s clothes and exhibited physical signs of having committed that 
offence—Q. E. v. Khairati, 6 All. 204. In charge of adultery it is some- 
times impossible to specify the particular date or dates on which the 
sexual intercourse took place; it is sufficient to specify two dates between 
which the offence is alleged to have been committed—Bhola Nath v. 
Emp,, 51 Cal. 488 (492), 28 C.W.N. 323, 25 Cr.L J. 997. 


726. Subsection (2) .—This sub-section did not exist in the Code 
of 1882. The ruling in Ekram Aliv Q. E, 2 C.WN. 341 and 0. E. 
v. Pursotam, 24 Cal 193 to the effect that particular items and exact dates 
of the misappropriation must be mentioned is no longer good law. As the 
law stood before, there was great difficulty in convicting where there was 
a running account and where the prosecution were unable to put their 
hands on a specified item out of which the particular sum was embezzled ; 
also, there was the difficulty of joinder of charges under sec 234. These 
difficulties have been removed after 1898—Khirod Kumar v Emp., 29 
ΟΝ, 54, 40 CL. 555 


This sub-section applies only to a charge of criminal breach of trust 
or misappropriation; it does not apply to a charge under sec 477A I.PC. 
—Kalka Prosad v Emp., 38 All 42; Q E. ν Matilal, 26 Cal. 560; 
Raman Behari v Emp, 41 Cal 722, or to a charge of cheating—Raja 
Khan v. K E 1 ALJ 599 


Again, it apphes only to misappropriation of money, and not to 
Misappropriation in respect of a number of trees—Raghavendra v. Emp, 
(1911) 2 M.W.N 467, 12 CrLJ. 567 


727. Gross sum only should be mentioned :—This is an 
enabling section and jt enacts that it is sufficient to spectly the aggregate 
sum without going into details. It dispenses with the necessity of enu- 
meration of various items, but it does not prohibit such enumeration— 
Emp v_ Datto Hanmant, 30 Bom. 49 It is optional with the complamant 
either to mention the gross sum or to specify all the tems misappropniated. 
And this section does not make compulsory either the one or the other. 
The complainant may choose to specify all the particular stems instead 
of mentioning the gross sum, and this will be treated as a mere superfluity 
but not an ilegality—Samuruddin v. Nibaran, 31 Cal 928; or the com- 
Plainant may mention only the gross amount even where the rafticular 
lems can be specified—Thomas v. Emp., 29 Mad S58 


But although it is sufficient to frame a general charge of the gross 
amount, the Magistrate should also see that the charge does not become 
So general as to be vague, and the accused 1s not prejudiced thereby— 
Makammad shah v. Crown, 1907 PWR 16 Though ιἱ is sufficient to 
mention only the gross sum and not necessarily the particular items, still 
the prosecution must prove what total sum the accused has unlawfully 
expended or fuiled to account for, in such a way as to leave no doubt 
that he has been engaged in a criminal misappropriation and how that 
total sum is made up There must be a definite finding of a certain 
definite sum traced to the accused and clearly shown to have been wilfully 3 
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are not stated, no enhanced sentence can be passed on the accused-—Emp 
v. Haidar, 1883 A.W.N. 110, But where the accused was at the time 
lying under sentence of the previous conviction referred to, the omussion 
to mention the particulars of the previous conviction would in no way 
prejudice the accused and would afford no ground for interfering with the 
enhanced sentence—Emp v. Raghib Ali, 1881 A.W.N. 32. 


In passing an order under sec. £65 it 1s not necessary that the details 
of the previous conviction should be mentioned in the charge—Emp. ¥ 
Jhagru, 9 NL.R. 88, 14 Cr.L J. 390 (cited under sec. 565). 


222. (1) The charge shall contain such particulars 
Ferucstay’ en! ag 232? the time and place of the 
tiem tinue and Merson, alleged offence, and the person 
(if any) against whom, or the thing 
(if any) in respect of which, it was committed, as are 
reasonably sufficient to give the accused notice of the 
matter with which he is charged. . 
(2) When the accused is charged with criminal 
breach of trust or dishonest misappropriation of money, 
it shall be sufficient to specify the gross sum in respect © 
which the offence is alleged to have been committed, an 
the dates between which the offence is alleged to have 
been committed, without specifying particular items oF 
exact dates, and the charge so framed shall be deeme 
to be a charge of one offence within the meaning © 
Section 234: 
Provided that the time included between the first 
and last of such dates shall not exceed one year. 


725. Particulars as to time, place εἰς. -—The vane 
must contain sufficient particulars as to time, place, person and cin mye 
stance, so that the accused may have notice of the matter with which ἢ 
is charged—Q E v. Fakirappa, 15 Bom. 491; Oates v. Emp, 38 oF an 
163, A charge for house-breaking and theft is bad for vagueness se 
does not specify the articles stolen or the name of the person whose Lets 
was broken into, and omits to mention one of the places where the offen 

were committed—Subbada v. K E., 28 MLJ. 381, 16 CrLJ. 288 αν 
charge of defamation is defective if it does not set forth the sna μ 
eccasion on which it was committed—Bishwanath v. Keshab, 30 Cal, 4 
Where a charge of dacoity under secs 395 and 397 1 P. Ὁ, at on 
specify the dates on which the looting took place, held that the iain 
must be quashed, as the charge did not pive the accused sufficient t Ἥ, 
and particulars of what they had to πιεεῖ---ἶπ re Gam Mallu, 49 He τὰ 
26 Cr.L.J. 1513. A conviction under sec. 377 1.P.C. iPiltezst on 8 O30 
which does not set forth the time, place or the person with whom 
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offence was committed, but only states that the accused habitually wore 
women’s clothes and exhibited physical signs of having committed that 
offence—Q. Ev. Khairati, 6 All. 204. In charge of adultery it 1s some- 
times impossible ta specify the particular date or dates on which the 
‘sexual intercourse took place; it is sufficient to specify two dates between 
which the offence is alleged to have been committed—Bhola Nath v. 
Emp., 81 Cal. 488 (492), 28 C.W.N, 323, 25 Cr.L.J 997. 


726. Subsection (2) —This sub-section did not exist in the Code 
of 1882. The ruling in Ekram Afiv Q E,2CWN Si and Ὁ. E. 
v. Pursotam, 24 Cal, 193 to the effect that particular items and exact dates 
of the misappropriation must be mentioned is no longer good law. As the 
Jaw stood before, there was great difficulty in convicting where there was 
a running account and where the prosecution were unable to put their 
hands on 8 specified item out of which the particular sum was embezzled; 
also, there was the difficulty of jomder of charges under sec 234 These 
difficulties have been removed after 1898—Khirod Kumar v. Emp., 29 
C.W.N. 54, 40 CL] 555. 


This sub-section applies only to a charge of criminal breach of trust 
or misappropriation; it does not apply to a charge under sec. 477A I.P.C. 
—Kalka Prosad vy Emp, 38 All. 42, Q E v Matilal, 26 Cal. 560; 
Raman Behan ν Emp, 41 Cal 722, or to a charge of cheating—Raja 
Khan v Καὶ E 1 ALJ. 599 


Again, it applies only to misappropriation of money, and not to _ 
musappropriation in respect of a number of trees—Raghavendra v, Emp., 
(1911) 2 M.W.N 467, 12 Cr.L.J 567. 


727. Gross sum only should be mentioned :—This is an 
enabling section and it enacts that it is sufficient to specify the aggregate 
sum without going into details. It dispenses with the necessity of enu- 
meration of various items, but it does not prohibit such enumeration— 
Emp. v Datto Hanmant, 30 Bom. 49 It 1s optional with the complainant 
either to mention the gross sum or to specify all the items misappropriated. 
And this section does not make compulsory either the one or the other. 
The complamant may choose to specify all the particular items instead 
of mentioning the gross sum, and this will be treated as a mere superfluity 
but not an illegality—Samiruddin vy. Nibaran, 31 Cal 928; or the com- 
plainant may mention only the gross amount even where the particular 
Items can be speciied—Thomas v Emp., 29 Mad 558 


Bur although it is sufficient to frame a general charge of the gross 
amount, the Magistrate should also see that the charge does not become 
so general as to be vague, and the accused is not prejudiced thereby. 
Mahammed shah v Crown, 1907 P.W.R 16 ‘Though st Is sufficlent 4 
mention only the gross sum and not necessarily the particular items, prs 
the prosecution must prove what total sum the accused has untrstyt. 
expended or failed to account for, in such a way as to leave fe gone 
that he has been engaged in 3 criminal misappropriation, anf jy eae 
total sum Is made up There must be a definite Anding 9 +2 
defaite sum traced to the accused and clearly shown to have thee soon py 
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and unlawfully appropriated to his own use. It is not sufficient to fling 
into the charge an alleged balance or net profit which the accused, af agent 
of the complainant, is supposed to have earned, and say that in respect of 
that net profit he is guilty of misappropriation of every rupee which he 
cannot produce or explain—Mohan Singh v. Entp, 42 All. 522. 


If the particular items ate specified, the charge will not be illegal by 
teason of the fact that the items exceed three in number—Emp, v. Gulzart 
Lai, 24 All 254. This section is not controlled by see 234 but rather 
Modifies it. 


728. “Charge so framed......charge of one offence” 
This section clearly admits of the trial of any unmber of acts of breach 
of trust committed within the year as amounting only to one offence-—Emp, 
v. Datto Hanmant, 30 Bom. 49. A charge in respect of a gross sum with~ 
Out specifying several items is a charge οἱ one offence and not of several 
offences—Emp, v. Ibrahim, 33 All 36, 7 A.L,J. 897, 11 CrL.J. 42 
Where an accused person 15 tried on charges of criminal breach of trust 1 
respect of two cheques and also on another charge in respect of 8 gross 
sum made up of three distinct stems which might have been but were not 
specified, the trial is in fact not on five distinct charges but 1s only for 
three offences (2 cheques plus gross sum) and 1s therefore legat under 
sec. 234—Thomas y. Emp., 29 Mad 558: see also Emp. v. Ishaq, 27 
All. 69; Sat Narain v. Emp., 32 Cal 1085. 


This sub-section enacts that the charge in respect of a gross sum a 
be treated as a charge for one offence within the meaning of sec. 234, 
but it does not provide that the several acts of misappropriation will, be 
treated as forming one transaction within the meaning of sec. 235—Kast 
Viswanathan y. Emp., 30 Mad. 328. 

‘One year’ :—The time covered by the several acts must not 2 
more than one year, where the charges related to items musappropriate 
in the course of two years, the conviction was quashed—Dhanybhoy ν, 
Kam Khan, 1905 P.R 14. Thus, where the accused was charged τὴ 
commititng criminal breach of trust in respect of eight necklaces, hed 
it was found that the breach of trust i respect of one necklace happen’ Ἢ 
in February 1922, and with regard to another in January 1924, Sire 
that the trial was vitiated Sec 238 did not apply, as the act of cians 
Of trust in respect of each necklace was a separate transaction— Rem 
Lal v. Emp, 49 Ail 312, 25 ALJ, 317, 28 CrLJ 171. 


223. When the mente of the case iss such a 
articulars mentioned in Sec! 
committing ΔΕ ὅπ os 821 and 222 do nat give the accus 
Taupe: Be stated: sufficient notice of the matter wil 
which he is charged, the charge shall also contain suc 
particulars of the manner in which the alleged offence 
was committed as will be sufficient for that purpose- 
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Mlustrations. 


{a} A is accused of the theft of a certain article at a certain 
time and place. The charge need not set out the manner in 
which the theft was effected. 

(b) A is accused of cheating B at a given time and place. 
The charge must set out the manner in which A cheated B. 


(c} A is accused of giving false evidence at a given time 
and place. The charge must set out that portion of the 
evidence given by A which is alleged to be false. 

(d) A is accused of obstructing B, a public servant, in the 
discharge of his public functions at a given time and place. 

charge must set out the manner in which A obstructed 
B in the discharge of his functions 

(e) A is accused of the murder of B at a given time and 
place. The charge need not state the manner in which A 
murdered B. 

(0 A is accused of disobeymg a direction of the law with 
intent to save B from punishment. The charge must set out 
the disobedience charged and the law infringed. ᾿ 

729. The question as to whether further particulars are necessary 
under this section 1s a question of discretion in each case—Kudrutula 
v Emp, 39 Cal 781 In a case of cheating, the charge must set out the 
manner in which the offence was committed Whether the words of the 
charge are reasonably sufficient to give the accused notice of the accusa- 
tion which he has got to meet, depends upon the circumstances of each 
particular case, The omission to state the manner of cheating is regarded 
as material or not according as the accused has or has not in fact been 
misled by the omission and the omission has or has not occasioned a 
failure of justice (see 225 Il. b and c)—Kedar Nath v. Emp., 29 C.W.N. 
408, 41 C.L.J 172, 26 CrL.J 849 Where the manner of the cheating 
was set out as follows .—By deceiving with false representations and 
Promises as well as by conduct,’ held that the expression used was too 
vague and indefinite to give the accused proper notice of the manner of 
deceit—Kedar Nath v Emp, (supra) 

A charge of an attempt to cheat must specify the person attempted 
to be cheated and the manner in which the attempt was made—Emp. 
v Imam Ah, 8 CW.N 278 


224, In every charge words used in describing an 
Words in charge offence shall be deemed to have 
taken in gente. of law been used in the raya stern ες 
gnder which offence them respectively by the law under 
trpaeimneble: which such offence is punishable. 


225. No error in stating either the offence or ΜΕ 


particulars required to be stated in 


Effeet issi 
eet of errors the charge, and no omission to state 
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the offence or those particulars, shall be regarded at any 
stage of the case as material, unless the accused was in 
fact misled by such error or omission, and it has occa- 
sioned a failure of justice. 


Mlustrations. 


(a} A is charged, under section 242 of the Indian Penal 
Code, with “having been in possession of counterfeit coin, 
having known at the time when he became possessed thereof 
that such coin was counterfeit,” the word “‘fraudulently’ 
being omitted in the charge. Unless it appears that A was in 
fact misled by this omission, the error shall not be regarde 


as material. : 
rier Tete πο τσ nner in which 


te ἣν ' . oan » out incorrectly. 
ἢ . is own account 


ol We transacuion. ine Court may inter trom this that the 
omission to set out the manner of the cheating is not material. 

(c} A is charged with cheating B, and the manner in which 
he cheated B is not set out in the charge. There were many 
transactions between A and B, and A had πὸ means of know- 
ing as to which of them the charge referred, and offered no 
defence. The Court may infer from such facts that the oms- 
sion to set out the manner of the cheating was, in the case, δ 
material error. 

(d) A is charged with the murder of Khoda Baksh on the 
2\st January 1882. In fact the murdered person’s name Was 
Haidar Baksh, and the date of the murder was the 20th 
January 1882. A was never charged with any murder but one 
and had heard the inguiry before the Magistrate, which refer- 
red exclusively to the case of Haider Baksh. The Court may 
infer from these facts that A was not misled, and that the error 
in the charge was immaterial. 

(e) A was charged with murdering Haidar Baksh on the 
20th January 1882 and Khoda Baksh {who tried to arrest hin 
for that murder) on the 2Ist January 1682. _ When charge! 
for the murder of Haider Baksh, he was tried for the murder 
of Khoda Baksh. The witnesses present _in his defence were 
witnesses in the case of Haidar Baksh. The Court may infer 
from this that A was misled and that the error was matterial- 

730. Error or omission :—When the common objects of #7 
unlawful assembly were to steal mangoes and to cause the death of 8 
person, and the Judge in summing up the case to the Jury spoke of the 
two objects, but the charge mentioned only the latter object, it was held 
that the omission to specify both the objects in the charge was material, 
in as much as it is difficult to say which of the two common objects 


Sec. 225.}] THE CODE OF CRIMINAL PROCEDURE 681: 


had been accepted by the jury; and sf the jury had accepted that object 
which was not mentioned in the charge, there had been a failure of 
justice—Sabir v, Ὁ. E, 22 Cal. 276 When the charge against the 
accused was that he embezzled some deeds but he was convicted of 
embezzling some amaunts obtained by dealing with those deeds, it was 
held that the charge was materially defective and the conviction must be 
set aside—Bipru Das ν, Ntrodamani, 12 C.W.N. 571 

Where the common object of the unlawful assembly was set out in 
the complaint and was found by the Magistrate, but was not mentioned in 
the charge, but it appeared that the accused had been in no way prejudiced 
by the omission in the charge, held that sec. 225 applied and the omission 
did not vitiate the trial—Emp v. Jeshwant, 28 Bom L.R. 497, 27 Cr.L.J. 
744, following Basiruddi v. Q. Ε,, 21 Cal 827, Where the charge did 
not mention the common object of the unlawful assmbly but there was 
ample material in the evidence on the record to show that the accused were 
members of an unlawful assembly and to show what their common object 
was, held that the omission was not a ground for setting aside the con- 
viction—Basiruddi v. Q. E., (supra). A charge of sedition is not defective 
if tt omits to state the particular passages or particular words used by the 
accused; it is sufficient if the substance of the words is set out. Even 
if it Is defective, it will be cured by this section—Emp. v. Tribhuvan, 33 
Bom 77; In re Mylapore Krishnasamt, 32 Mad, 384; Chidambaram v. 
Emp , 32 Mad. 3 (12), In a charge under sec 4201 P. C it is proper to 
State the exact date on which the offence is alleged to have been com- 
mitted, but when the time of the alleged offence is approximately in- 
dicated and there is nothing to show that the omission to give the exact 
date has materially prejudiced’the accused at his trial, the omission does 
not affect the legality of the trial—Farzand v. Emp , 27 Cr.L.J. 909 (Pat.}. 
The omission of words such as ‘‘dishonestly” or ‘unlawfully,’ or ‘on 
British India” is mot material, and is cured by this section—Reg. v. 
Rakhma, 10 B.H.C.R. 373; Amritial v. Emp., 42 Cal. 957. 

If the charge is drawn up clumsily or in a somewhat informal manner, 
but ts sufficiently explicit as to give the accused notice of the charge, 
the irregularity will be cured by this section—Emp v. Tribhuwan, 33 
Bom 77; Bachchu vy Piyara, 2 Luck. 430, 4 O.W.N. 341, 28 Cr.L J 460 

Test to determine whether error τς material :—In determining whether 
the error or omission has occasioned a failure of justice the Court should 
have regard to the manner in which the accused has conducted his defence 
and to the nature of the objection—Reg v, Rakhma, 10 B.H.C.R. 373; 
QE. v. Ramf, 10 Bom 124. Where the charge did not correctly set 
out the facts of the case for the prosecution upon which it was founded, but 
It was clear from the answer which the accused gave to the Court when 
examined under the provisions of sec. 342 that he understood exactly 
what the case against him was, held that the defect In the framing of the 
charge did not prejudice the accused in any way—Gokul v. Emp., 29 
C.W.N. 483, 26 Cr.LJ. 906 Where the accuged did not make any 
objection to the defect in the form of charge, at the earliest possible 
occasion, and as a matter of fact no protest was msde either in the Appellate 
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Court or in the Revisionat Court below, and they know perfectly well 
what offences they were charged with, held that the irregularity had not 
occasioned any failure of justice—-Bachchu v. Pryara, 2 Luck 430, 4 
OW.N. 341, 28 Cr.L.J. 409; see also Chidambaram v Emp., 32 Mad 
3 (12, 13). 

Duty of Magistrate :—Where a charge is efroneous as to the intention 
with which the offence was committed, it 1s the duty of the Magistrate, 
before convicting the accused for committing the offence with a different 
intention, fo amend the charge to that effect so as to give notice to the 
accused of what he ts charged with. Thus, where the charge was house- 
breakitig with intention to commit theft, but it was found that the intenvon 
was cfimimal intrigue with a woman im the complamant’s house, the 
Magistrate, before convicting the accused of house-breaking with the latter 
imtention, should clearly draw up a charge to that effect~Mahomed Hosan 
v Emp 41 Cal. 743; Haart v. K. E., 26 C.WN, 344. But see Karali 
Prasad vy. Καὶ Ε, 44 Cal 358 in which it has been held under the identl- 
cal circumstances that it 1s not necessary for the Magistrate to amend 
the charge; the accused having been charged with criminal trespass with 
ἃ guilty intention, it is competent to the Court to convict him with criminal 
trespass with some other guilty intention, and in such a case the accused 
is not in fact prejudiced by the conviction. 


226, When any person js committed for trial 
Ῥ without a charge or with an Im- 
.Procedure on com- hy the 
mitment without charge perfect or erroneous charge, ¢ 
oF getith imperfect Court, or, in the case of a hig 
πήραν Court, the Clerk of the Crown, may 
frame a charge or add to or otherwise alter the charge, 85 
the case may be, having regard to the rules containe 
in this Code as to the form of charges. 


IMlustrations. 

ΕΑ is charged with the murder of C._ A charge of 
abetting the murder of C may be added or substituted. 

2. A is charged with forging a valuable security under 

Section 467 of the Indian Penal Code. A charge of fabricating 

false evidence under Section 193 may be added. 


3. A is charged with receiving stolen property knowing 


it to be stolen. During the trial it incidentally appears thet 
he has in his possession instruments for the purpose of coun 


feiting coin. A charge under section 235 of the Indian 
‘ode cannot be added. : 
731. “Charge’:—Throughout this Code, the word ‘charre is 
fenerally used as the statement of a specific offence and not a3 indleating 
the entlre series of offences of which a prisoner Is accused, and it Is in the 
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former sense that the word is used in this and the following sectrons— 
Ὁ. Εν Appa Subhana, 8 Bom 200 


‘Without charge’:—These words apply not only to the cases where 
there is no charge at all, but also to cases in which there is no charge in 
respect of such offence as the Sessions Judge or Clerk of the Crown may 
think the accused ought to be tried for—Q E v. Appa, 8 Bom 200. 


‘Frame a charge’:—At the beginning of the trial, if the Judge finds 
that the Magistrate has omutted to frame a charge, he may supply the 
omission and frame the charge that 15 made out on the evidence recorded 
by the Magistrate—Dodo v Emp., 9 SLR. 37, 16 Cr.L.J. 573 


732. Addition of charge —If the charge framed by the 
Magistrate is imperfect or erroneous, the Sessions Judge may alter or add 
to the charge, having regard to the offences disclosed in the evidence 
recorded by the Magistrate But the Sessions Judge cannot go beyond the 
evidence recorded by the Magistrate, in adding to or altering the charge. 
He cannot add or alter a charge upon the evidence recorded by himself 
at the trial. If he does so, the effect 15 that he takes cognizance of an 
offence without any preliminary inqwry im respect of τ by the Magistrate 
and the provisions of sec. 193 of this Code are rendered nugatory. Thus, 
where the charge drawn up by the Magistrate was under sec. 202 I.P.C., 
and the Sessions Judge, on the application of the Public Prosecutor, 
added a charge for an offence under secs 109 and 20! I. P. C, upon the 
evidence of a person who was examined as a witness for the first time by 
the Sessions Judge, it was held that the action of the Judge was ultra vires, 
and the addition of the charge was not merely an error of procedure but 
an improper assumption of jurisdiction—Rama Varma v Q., 3 Mad. 351, 
It is doubtful even if section 227 intended to confer jurisdiction on a 
Sessions Judge to add or substitute a new charge on fresh evidence led 
or to be led in the Sessions Court for the first time—Emp v Stewart, 
21 S.L.R. 55, 27 CrL.J. 1217 (1224). 


Again, the Sessions Court can add or alter a charge with reference to 
the immediate subject of the prosecution and committal, and not with 
regard to a matter not covered by the indictment. Thus, where a pro- 
secution was instituted by A on a charge under sec 417 1. P. C and 
the Sessions Judge altered the charge into one for an offence under sec. 
420 1 P. C for cheating B, it was held that the procedure was illegal 
imasmuch as there was no complaint by B, and the prosecution was in- 
stituted by ἃ person in respect of a matter with which B was not con- 
cerned, and the Magistrate did not commit the accused with respect to any 
offence committed agamst B—Birendra v, Emp, 32 Cal 22. Similarly, 
where the accused was committed to the Sessions for the murder of A, 
the Sessions Judge could not add a charge for causing grievous hurt to 
B—Shah Din v, Crown, 1909 P.W.R. 20, 11 CrLJ. 131. (In 8 ΑἹ]. 
665, however, such a procedure was not treated as an illegality but a mere 
irregularity, and the High Court refused to intgrfere because no prejudice 
Was caused to the accused) But where the committing Maglstrate cone 
mitted the accused for the murder of A and for causing grievous hurt: 


f 
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B, the Sessions Judge could add a charge for the murder of B—Hussenulla 
v Emp., 28 C.W.N, 561, 26 Cr.L J. 5. 

The Sessions Judge’s power to add a charge is not fettered by the 
fact that aecomplaint in respect of it had been previously preferred before 
the Magistrate and dismissed by him—Q. E. v. Vaytram, 16 Bom, 414 

Power to expunge @ charge .—The Sessions Judge has power to frame, 
add or alter a charge, but he has no power to expunge a charge duly 
framed by the committing Magistrate—Emp. v. Poreshollah, 7 C.LR 143. 

Charge when can be added or altered —Though the Sessions Judge 
has power to add a charge at any stage of the proceedings before judgment, 
still he should exercise a sound and wise discretion, and he does not 
exercise such a discretion when he adds a new and grave charge alter 
the close of the defence—K E. v Mathura, 6 C.W.N. 72. A charge 
cannot be altered after delivery of verdict—Shek Al, 5 BH.CR 9. 


733. Alteration of charge .—The Sessions Judge can sub- 
stitute a charge of abetment for a charge of the substantive offence—Reg 
v. Govind, 11 BHC R. 278. If the committing Magistrate does not 
frame a charge with separate heads for each distinct offence, the defect 
may be remedied by the Sessions Judge—In re Kalaram, 7 WR 8 In 
a case in which the accused was charged with 45 offences and com 
mitted to the Sessions, the proper procedure is to amend the charge and 
to hold separate trials and not to confine the prosecution to three heads 
of charges, acquitting the accused of all the rest—Emp v Sreenath, 8 
Cal. 450 

Altering a charge includes the withdrawal of a charge which has been 
added by the Sessions Judge after commitment—Dwarka Lal v. Mahadeo, 
12 All 551 


227. (1) Any Court may alter or add to any charge 
at any time before judgment, I 
pronounced, or in the case of 5 
before the Court of Session or High Court, before τὸ 
verdict of the jury is returned or the opinions of the 
assessors are expressed, ἃ 

(2) Every such alteration or addition shall be rea 
and explained to the accused. 

734. Addition or amendment of charg: sal 
Magistrate summoned the accused under a cerisin section of the Pe! "ἢ 
Code, but the evidence disclosed an offence under another section: Η 
can amend the charge—Biroo Sardar v. Arif. 26 Cr.L.J. 302 (CA ie 
When facts are proved constituting an aggravated offence, the Aagisira 
must either alter the charge under this section, or refer the case 4% 
sec, 347—Kuttuva y. Suppan, 25 LW 86, 28 Cr 1.1 164 (166) 

In amending a charge, the Magistrate should not write over the 


original charge but should leave it on the file for reference ant should 
os 


Court may alter charge. 


e —Where 3 
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write the new charge separately—Nga Pan v. Emp., 8 Bur. L.T. 17, 16 
crLJ. 2. 


The Court in substituting one charge for another cannot ignore the 
preliminary requisites of a charge; thus a charge for rape cannot be 
altered into a charge for adultery, because the complaint of the husband 
Is a preliminary requisite in the latter offence—Chemon v. Emp., 29 
Cal. 415; nor can the Court alter a charge of rape into a charge for 
rape and adultery in the alternative—Emp v Kallu, 5 All 233. See 
notes under sec 199. 


But the power to add a charge is not limited by the terms of the 
certificate under section 188 Once a certificate has been obtained, the 
Court has power to add any charge for any offence disclosed by the facts 
though not specified in the certiicate—Emp v Krishna Nath, 33 All. 514. 
See Note 581 under sec, 188. . 


Where a prisoner has been extradited for dacoity, the Court may 
alter the charge of dacoity into theft—Q E v Khoda, 17 Bom. 369 


Power of Sesstons Court :—It is doubtful if section 227 intended to 
confer jurisdiction on a Sesstons Court to add or substitute a new charge 
on fresh evidence led or to be led in the Sessions Court for the first time. 
The object of preliminary inquiry and commitment by a Magistrate would 
be frustated if a fresh charge is substituted or added in the Sessions Court 
on which the prosecution have not led evidence even in the Sessions 
Court but intend to lead evidence—Emp. v. Stewart, 21 S.LR. 55, 27 
Cr.L.J. 1217 (1224), Rama Varma v. Q, 3 Mad 351, A Court of 
Session, though vested with large powers of amending and adding to 
charges, can only do so with reference to the immediate subject of the 
Prosecution and committal, and not with regard to a matter not covered 
by the indictment—Muthu Goundan vy Emp., 27 ML.T. 231, 21 Cr.L.J. 
57. 


Amendment must not prejudice accused —Although this section gives 
Power to the Court to add to or alter a charge, still this power should be 
exercised with discretion, and it is the duty of the Court to see that the 
accused is not prejudiced by the addition or alteration of the charges— 
Dodo v. Emp., 9 SL.R. 37; Reg v Govindas, 6 BH CR 76 Thus, 
an addition of a grave charge or alteration of a charge at a late stage 
of the proceedings would prejudice the accused in his defence and would 
be illegal. See K. E. ν. Madura, 6 C.W.N. 72; Emp. v. Isaf Mahomed, 
ΘΓ Bom, 218 Where during the trial of an accused person upon specifle 
charges In a Court of Session, it is found at the conclusion of the triet 
that the charges as framed disclose no offence against the accused, it 8 
illegal and prejudicial to the accused to alter or amend the charges and to 
convict him thereon without affording him an opportunity of meeting the 
amended or altered chsrges The fact that the accused cross-examined the 
Prosecution witnesses to prove the wnsustainability of the charges as 
originally framed, ts no ground for holding that by substantially altering 
the charges the accused was not prejudiced—Muthn Goundan ν. Emp., 
27 M.L.T. 231, 21 CrL J. 57. It is open to Sessions Judge to add an 
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alternative charge, but it is not 9 proper exercise of discretion to withdraw 
the charge {of an offence triable by jury) which the committing Magistrate 
thought to be proved, and to put the accused under a disadvantage by 
substituting another charge (of offences triable with assessors) so that 
he might be deprived of the right of trial by jury—Ramsundar v. Emp. 
5 Pat, 238, 7 P.L.T. 178, 27 Cr.b.J. 512. 


Amendment cannot cure sllegality.—An illegal charge cannot be amend- 
ed or altered, and such amendment will not cure the illegatity Thus, 
where a charge 1s drawn up of 4 offences, τὶ is wholly illegal under sec 
234, and the illegality cannot be cured by striking out one of the offences, 
and convicting the accused for the remaining three—Manavala Chetty v. 
Empress, 29 Mad. 569, Chetto v Emp., 49 Cal. 555. So also, where 
a Magistrate at first framed a charge under secs 352 and 504 I. P Code, 
but finding that the two distinct offences which were in no way Co2- 
nected with one another could not be tried together, he struck out the 
charge framed and framed a charge under sec. 504 alone, held that the 
procedure adopted by the Magistrate was illegat—Krishna Murthy v 
Narayanaswamt, 49 M.L.J 93, 26 Cr.L J. 1618. 

735. Addition or alteration when to be made "τὰ 
charge must be amended before the judgment is pronounced If 4 charge 
Is defective ¢ g. if more than three offences are included im one charge. 
which is invalid under section 234, the Magistrate cannot remedy the 
defect by saying in his Judgment that he would proceed on only three 
charges. If he wishes to strike out any of the charges he should do so 
before concluding the trial, and should give the accused an opportunity 
of making such defence as he thinks fit; otherwise the trial is vitiated—— 
Chetto v. Emp., 49 Cal S55, 24 CrL.J. 86. 

Although a charge may be added or altered at any time before the 
judgment is pronounced, still st is illegal to do so at a ‘ate stage of the 
proceedings, ¢g, after the prosecution case has been closed aod the 
defence evidence has been recorded—Emp. v. Isaf Mahomed, 31 Bom 
218; Κι΄ E. v. Madura, 6 C.W.N 72. 

If the complainant compounds the offence, the Court shoul 
the accused upon the presentation of the petition of composition, 
has no power to alter the charge already drawn up—Hasta v. Cro 
1914 P.R. 29, 16 Cr.L.J. 81. 

In a trial by jury or assessors, the Sessions Court hes no power to 
alter the charge after the delivery of the verdict of the jury or the opinion 
of the assessors—Reg. v. Shek Ali, 5 BH.C R. 9; Harbans v Crow’ 
1916 P.R. 33, 17 Cr.L.J. 454. The words “return of verdict”? mean Ue 
teturn of the final verdict which the Judge is bound to record-—-O 
v Appa Subhana, 8 Bom. 200. © saat 

Application for alteration of charge :—An application for alteration 
charge must be made immediately after the original charge has Hey 
read and explained by the Mag:strate—In re Abdal Rahaman. 27 Cal. μὴν 
and the Magistrate should consider the application at once and not Lath 
passing his order on the application—Q E v. Vayiram, 16 Bom. 41 

a 
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736. Sub-section (2) :—An alteration of charge must be read 
over and explained to the accused It is not the intention of the !egisla- 
ture to empower a Court to convict an accused person of an offence of 
which he has not been told anything Where a person was summoned 
to answer a charge under sec. 34 Police Act, but the Magistrate finding 
that the facts did not prove such offence, convicted him under sec, 279 
I, P. C. without his bemg informed of the alteration of the charge, held 
that the conviction was iWlegali—Dhum Singh v. Emp, 23 A.LJ. 436, 
26 Cr.L.j. 1057, Raghunath v Emp, 24 ALJ 168, 27 Cr.L.J 152, 
When a new charge was read aloud to the jury but was not specially 
explained to the prisoner, and he was not called upon to plead to that 
charge, but his counsel on being asked ἀνὰ not require a new tral (under 
sec. 229), it was held that the accused was not prejudiced by the addition 
of the new charge, and the omission did not affect the trial—Q E. v. 
Appasubhana, 8 Bom 200 


228. If the charge framed or alteration or addition 
When trial may pro: made under section 226 or section 
ceed immediately after 227 is such that proceeding imme- 
alteration. diately with the trial 1s not likely, 
in the opinion of the Court, to prejudice the accused in 
his defence or the prosecutor in the conduct of the case, 
the Court may, in its discretion, after such charge or 
alteration or addition has been framed or made, proceed 
with the trial as if the new or altered charge had been the 
original charge ‘ 
737. The addition or alteration of a charge does not open up the 
trial from the beginning, and the Court may immediately proceed with 
the trial if it 1s of opinion that there will be no prejudice to the accused 
It the accused has already been examimed under sec 342, before the 
amendment of the charge and before he has been called upon to enter 
on his defence, st 1s not incumbent on the Court to re-examine the accused 


after the amendment of the charge—Shamial v. K E., 1 Pat 54, 3 
PLT. 91, 23 CrL J. 146. 


229. If the new or altered or added charge is such 

When new trial may that proceeding immediately with 

be directed, or trial the trial is likely, in the opinion of 
suspended. "ge 

the Court, to prejudice the accused 

or the Prosecutor as aforesaid, the Court may either direct 

a new trial or adjourn the trial for such period as may be 

necessary. 


, 738. New trial?—See Q. Ε ν. Appa Subhana, 8 Bom. 200 
(clted in Note 736 under sec. 227) where the right to a new trial was - 


watved f 
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‘Where the original and the altered charges are nearly related to exch 
other (the orginal charge being one of murder, and the altered charge 
being one of abetment of murder), and the accused did not object to the 
amendment, it was held that there was no such material prejudice as would 
have necessitated a new trial under this section—Reg v. Govind, 1] 
BHC.R 278. If, however, the amendment of charge would raise differ- 
ent questions of law and would admit of a different line of defence, the 
accused would be prejudiced and a new trial would be necessary—Reg 
v. Govindas, 6 B.H.C ΚΕ. 76. 

In ἃ new trial, the Court would not be justified in referring to the 
tecord of the former trial as a whole, but he may refer to such deposi+ 
tions as are especially put in evidence—In re Devi Dutt, 7 C.L.R. 193 


230. If the offence stated in the new or altered ot 
added charge is one for the prose- 
Stay of proceedings cution of which previous sanction 1s 


᾿ Hf : 
τ prosecuren of cllence necessary, the case shall not be pro 
quire previous sanction. ceeded with until] such sanction 15 


obtained, unless sanction has been 
already obtained for a prosecution on the same facts as 
those on which the new or altered charge is founded. 
739, Sanction for one offence, conviction for another ἢ 
—The mere fact that the sanctioning authority is of opinion that the fa ἣν 
constitute an offence under one section of the Act is in itself no μα ' 
a conviction of the accused person for another offence under anot et 
section, provided of course that the facts stated in the order giving ak 
tion are the same as those upon which the conviction is based. In need 
+a case it is not necessary that fresh consent to the trial upon such een 
charge would have to be given by the sanctioning authority. Sectioa 9 
makes full provision for a case of this kind—Amar Singh v. Crown, 19) 
P.R. 31, 21 Cr J 230 
Where sanction has been obtained sm respect of ἃ substantive offences 
at will avail im respect of abetment of such offence, and no fresh sanction 
is necessary Therefore where sanction was obtained for the prosecution 
of a Sub-Registrar for an offence under sec. 468 I. P. C., the trial of the 
Sub-Registrar for the abetment of that offence required no further sanc- 
tion—Prafulla v. Emp , 30 Cal. 905 
231. Whenever a charge is altered or added to by 
Raceil: Seer wits the Court after the commencemeh 
weal yok witnesses of the trial, the prosecutor and i : 
accused shall be allowed to recall o 
re-summon, and examine with reference to such alteration 
or addition, any witness who may have been examine, 
and also to call any further witness whom the Court may 
think to be material. 


aon 
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740. Recall of witnesses :—Under this section, it Is impera- 
tive on a Court, when it alters or adds to a charge after the commence- 
ment of a trial, to allow the prosecutor and the accused to recall or 
resummon and examine, with reference to such alteration or addition, any 
witness who may have been examined and also to call any further witness 
whom it may deem material. If the Court adds or alters a charge after 
the commencement of the trial, without allowing the accused to recall and 
re-examine the witnesses, and the accused has been misled thereby, the 
High Court will order a new tral to be had upon a charge framed in 
the proper manner—Harbans v. Crown, 1916 PR. 33, 17 Cr.L J. 454. 
The provisions of sec. 231 are peremptory, and therefore when a charge 
is altered, the Court is bound to recall any witnesses which the prosecu- 
tion or the accused desires, and the Judge cannot refuse to call them 
because the accused cannot show on what points further cross-examination 
is necessary—Chhanka v. Emp., 6 Pat. 832, 28 Cr.L.J 769 (771). Under 
this section the accused has the right to recall the prosecution witnesses 
after the alteration of the charge, even if that alteration does not affect his 
defence. The Magistrate has no discretion in the matter; he is bound to 
tecall those witnesses whom the accused wishes to recall—In re 
Ramatinga, 52 Mad. 346, 30 Cr LJ. 223 (224) Where the committing 
Magistrate at first framed a charge and then at a late stage of the com- 
mitment proceedings, altered the charge without giving the accused an 
opportunity of re-examining the witnesses for the prosecution and pro- 
ducing his defence in regard thereto, and committed the accused to the 
Sessions on the charge so altered, held that the procedure of the Magis- 
trate was entirely illegal and likely to prejudice the accused in his trial 
petore ihe Court of Session—Mohan Lal y Emp, 22 ALJ 239, 25 Cr. 

J. 798 


When a charge 1s amended, the accused has a right to recall and 
cross-examine all the prosecution witnesses. The fight is not restricted 
to the recalling of those witnesses only who have deposed to the subject 
matter of the amendment in the charge—Hazara Singh v Emp., 26 
ΟΥΑΙ 1497 (Lah ) 

232. (1) If any Appellate Court, or the High Court 

ΠΥ εν in the exercise of its powers of 

error, revision or of its powers under 

Chapter XXVII, is of opinion that 

any person convicted of an offence was misled in his 

defence by the absence of a charge or by an error in the 

charge, it shall direct a new trial to be had upon a charge 
framed in whatever manner it thinks fit. 

(2) If the Court is of opinion that the facts of the case 
are such that no valid charge could be preferred against 
the accused in respect of the facts proved, it shall quash- 
the conviction, ᾿ 
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illustration. 


A is convicted of an offence under section 196 of the 
Indian Penal Code upon a charge which omits to state that he 
knew the evidence, which he corruptly used or attempted to 
Use as (τὰς or genuine, was false or fabricated If the Court 
thinks it probable that A had such knowledge, and that he 
was misled in his defence by the omission from the charge of 
the statement that he had it, it shall direct a new trial upon an 
amended charge ; but if it appears probable from the proceed- 
ings that A had no such knowledge, it shall quash the 
conviction. 


741, Scope :—This section lays down that if any person convicted 
of,an offence has been misled in his defence by the absence of a charge 
or by an error in the chatge, a retrial is to be ordered; and this rule 
apphes as well to cases in which the conviction was in comphance with 
the terms of the law as to cases in which the conviction was irregular— 
Mallu Gope v. Emp., 10 P.L.T. 875, 30 Cr.L.J 891 (893), 1929 Cr. 
C, 584. 


Errors in the charge :—If the High Court thinks that ia 
consequence of material errors in a charge, the accused has been misled, 
it is bound to direct a new trial to be had upon a chatge framed in the 
proper manner—Harbans v. Crown, 1916 P.R. 33, 17 CrLJ. 454 
Where the owners of land were charged under sec 1541 P C fot 
omission to give information of the riot to the thana, but they were 
convicted for the omission on the part of their agents, and fot of them- 
selves, τ was held that the error in the charge prejudiced the accused, 
and a new trial was ordered by the Appellate Court—Sarat Chandra Υ. 
Emp,? CWN 201 Where the charge framed against the accused Was 
to the effect that they caused hurt under sec 324 1, P. C. to a certain 
person by means of a dao (a cutting instrument), but they were convicted 
under sec, 354 I. P. CG. for assault with a lathi, it was held that the 
accused might have been prejudiced in his defence by this error in the 
charge and a retrial was ordered—Sitel Chandra v. Emp, 17 cw 
419, 14 CrLJ 212 


742. Absence of charge :—Charge for one offence, convic~ 
tion for another :—Whete an accused pefson was summoned for offences 
under secs 143 and 379 I P. C., and the trying Magistrate drew UP a 
charge only for the offence under sec 379 but convicted the accused 
only for the offence under sec 143 I P. C, held that the Caen 
must be set aside, The accused was summoned for two offences, ad 
when the Magistrate framed a charge under sec 379, the accused ἣν 
good teason to suppose that the other offence had been dropped by the 
Magistrate Under such circumstance the accused was misled 21 me 
defence by the absence of a charge under sec 143 I. P. Code, a 
conviction for that offence was therefore tllegal—Hossem v. Kalu, 29 G2 
481 (482) Where the accused were charged with and convicted of rioting 


- 
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and on appeal the Sessions Judge set aside the conviction for rioting, but 
convicted them for house-trespass and hurt, it was held that the latter 
offences, being distinct and separate offences from rioting, should have 
formed the subject of separate charges, and the accused had been pre~ 
judiced within the meaning of this section by the omission of charges 
for the latter offences—Yakub Ali v. Lethu, 30 Cal. 288. See also, Har 
Naratry v. Emp., 18 C.W.N. 1274 and Genu Manjhi ν. K. E., 18 C.W.N, 
1276, where the conviction was quashed on similar grounds. 


Where the accused was charged lor dishonestly using as genuine a 
forged instrument, but was convicted for defamation, it was held that not 
only should the conviction be set aside, but also as there was nothing 
to show that any valid charge could be preferred against the accused for 
the offence of defamation, no trial could be held (see sub-sec, 2} 
Gobinda Pershad v. Garth, 28 Cal. 63. ᾿ 


Joinder of Charges. 


233. For every distinct offence of which any person 
τον ὡς ἣ is accused there shall be a separate 
distant aifenees’ '°* charge, and every such charge shall 
be tried separately, except'in the 

cases mentioned in sections 234, 235, 236 and 239, 


- Nlustration 


_ Ais accused of a theft on one occasion, and of causing 
grievous hurt on another occasion. A must be separately 
charged and separately tried for the theft and causing 
erievous hurt. ~ 

743. Object of section :—The object of this section 1s to see 
that the accused 1s not bewildered in his defence by having to meet several 
charges in no way connected with one another—Ram Subheg v. K. E., 19 
C.W.N. 972. Another object is that the mind of the Court might be 
prejudiced against the prisoner if he were tried in one trial upon different 
charges resting upon different evidence. It might be difficult for the Court 
tryfig him on one of the charges not to be unduly influenced by the 
evidence against him on the other charges—Q E.v Juala Prasad, 7 All. 
174. If in any case the accused afe likely to be bewildered in their 
defence by having to meet many disconnected charges, or the prospect 
of a fair trial is likely to be endangered by the production of a mass of 
evidence directed to many matters and tending by its mere accumulation 
to induce an undue suspicion against the accused, then the propriety of 
combining the charges may be questioned—Q E v Fahirapa, 15 Bom. 
491; Rasal ν, Emp., 3 Luck. 664,5 OW.N 612, 29 CrLJ 801 (802), 

The general law as to the trial οἵ accused persons is embodied in this 
section which provides for separate trial of each accused person for every 
distinct offence, and the exceptions are laid down in sections 234, 235, 

Cr. 41 
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236 and 239 which must be strictly construed, so as not to defeat the right 
of independent trial conferred by the general lav—Tepanidhi v. K. E, 
δΡΙΩ 11, 1 PLT. 180, 21 Cr.LJ. 161. 


744, Scope of section —These sections (233-230) relating to 
Joinder of charges refer to the frial of the accused. The ruling in Subrah- 
maniya Aiyar’s case, 25 Mad. 61 (cited below) cannot be extended fo 
preliminary inquiries held by Magistrates committing a case to the 
Sessions, so as to render the commitment itself illegal on the ground of 
misjoinder of offences or offenders at the preliminary inquiry—In re 
Govinda, 26 Mad. 592, In re Sessions Judge, 35 ML.J. 259, 20 Cr.L.J. 
514. See notes under sec. 215. In a warrant case the trial proper does 
not begin until the accused is charged and called upon to answer. The 
stage up to then is only an inquiry and not a trial; and therefore where 
the accused are discharged under see 253 (i.e. before frame of charge), 
fo question of illegahty of joint trial arises—Manbodk v. fhatoolal, 30 
Cr.L.J. 404 (Nag.\, 1929 Cr. C. 261. 

This section applles not only to warrant cases, hut also to summons 
cases, although it is not necessary to frame a charge in the latter casts 
Therefore 8 joint trial and conviction for several distinct offences in stm- 
mons cases is illegal~K. E v San Dun, 3 L.B.R 52, 2 Crib J. 789. 
In summons cases, the intimation prescribed by sec 242 takes the place 
of a formal charge, and each such charge has to be separately tried— 
Manna v Emp., 9 NL.R. 42, 14 Cr.L.J. 230 (231) This section also 
applies where the accused is charged with a summons case and ἃ waccant 
case~K. E, v Maung Gale, 31, BR. 113, 3 Cr.L.J. 350. 

It also applies to trials under the Bengal Excise Act, and 
that the trial has taken place as in a summons case dots not xt 
operation of this section—U N. Biswas v. K. E., 41 Cat. 
ΟΝ. 486 

Not only does this section apply to original trials, but the Appellat® 
Court is also bound by it, thus, an Appellate Court acting under sect 
423 (Δ) (Ὁ) and altering the finding cannot act in contravention of the 
provisions of section 233—Sahib Singh v. K. Ε΄, 1905 P.R. 33 

Distinct offences :—When two offences are committed μὰ 
each of these two offences has no connection with the other, they # 
distinct offences—Ram Subheg v. K. E., 19 C.W.N. 972, 

745. What are distinct offences :—(!) Offences ature 
under different sections of the 1 P. C, eg., theft and escape from law) ἐπὶ 
custody—K. E v Po Hla, 3 L.B.R 221; kidnapping a boy and ΡΘΕ ἢ 
ing the mother who demanded the boy—Chekutty v. Emp,, 26 Mad. ps a 
theft and receiving stolen property—Karu Kalai v. Ram Charan, 28 “Ἢ 
10; Bishnu v. Emp, 1 C.W.N, 35; receiving stolen property, amd ΠΑΡ 
tually dealing im stolen property—Emp. v. Uftom, 8 Cal. 634; ὌΠ 
misappropriation and cheating—Parameshwar v, Emp., 13 C.W.N. ei 
offences under secs 167 and 4661. P, C —Emp. v. Sreenatit, 8 Cal. a ok 
offences under secs. 411 and 4890 I. P. C.—Mohendra v. Emp» 2 E., 

7 381; offences under secs. 454 and 325 1 P. C.—Nge Ta Puy Ke Be 


the fsct 
tude the 
694, 18 


Sec. 233] THE CODE OF CRIMINAL PROCEDURE 643 


2 LB.R. 19; offences under secs. 182 and 500 I. P. C.—Ram Sebak v. 
Emp., 31 Cal. 604; offences under sec. 352 and sec. 504 I. P. Code— 
Krishnamurthi v. Narayanaswami, 49 ML.J. 93, 26 Cr.L.J. 1618; theft 
in a dwelling house and abetment of criminal breach of trust—Nikunja v. 
Q. E., 5 C.W.N. 294; abetment of falsification of document, and fraudu- 
lent destruction of document—Krishnasami v. Emp., 26 Mad. 125; theft 
and receiving illegal gratification for the restoration of stolen property— 
Nga Tivet v, K. E., 14 Bur. L.R. 67, offences under secs. 330 and 
348 1. P. C.—K. E. ν Kumaramuthu, 25 M.LT. 379, 20 Cr.L.J. 354; 
offence of belonging to a wandering gang of dacoits and the offence of 
committing dacoity—Emp. v Lali, 1882 A.W.N. 178; offences under 
secs. 411 and 458 I. P, C.—Jagga v. K. E., 1905 P.R. 51; simple hurt 
under sec. 323 1. P. C. and grievous hurt under section 325 I. P, C.— 
Radha Nath v. Emp., 50 Cal. 94; embezzlement of money (sec, 409 
I. P. ΟἹ) and falsification of accounts (477A 1. P C) covering items other 
than those embezzled—Emp v. Kalka Prasad, 38 All. 42, 13 A.L J. 1059. 


(2 Offences committed on different occasions, even though the 
offences be of the same kind (i.e. falling under the same section of the 
1 P. C.); 6.6. two attempts to cheat committed on two different dates— 
Johan ν. K E,2CL.J 618; or wrongful confinement and torture com- 
mited at several distinct times and places—K E. ν Kumaramuthu, 20 
Cr.L J. 354, 25 M.LT. 379, receiving stolen articles on different 
occasions, though the articles were the proceeds of a single burglary— 
Padmanabha v. Emp., 2 PL.T. 47, 21 Cr.L.J 619. 


Offences of giving false evidence by making two false statements on 
two different subjects, although in the course of one and the same depo- 
sition, must be tried separately as they are two distinct offences—Emp 
ν, Sejmal Punamchand, 51 Bom. 310, 29 Bom LR 170, 28 Cr.L J. 373. 
See Note 775 under sec 239. 

(3) Offences committed against different persons ~-Moharuddi v Jadu- 
nath, i C.W.N, 54, 4 CrLJ 415, e.g misappropriation of three sums 
of money from three distinct persons—Tilakdhari v Emp., 6 CLJ 757; 
or cheating three persons--Musai Singh v Κα E, 41 Cal. 66, or hurt 
caused to two persons—Ram Subheg v. K. Ε, 19 C.W.N. 972; wrongful 
confinement of several persons on several occasions—K E. v. Kumara- 
mutha, 25 M.L.T. 379, 20 Cr.L.J. 354; cheating ten different’ persons on 
different occasions—Girjadayal v. Emp, 25 OC 151. 


___ A) Offences in respect of distinct sums of money e g., misappropria- 
tion of two sums of money collected on different dates—Asgar Ali v. K. 
E., 40 Cal. 846; misappropriation by the accused of three sums of money 
collected in accordance with their duty as tax-collectors from three persons 
—Tilakdhari v, Emp, 6 C.L.J 757. 

746. What are not distinct offences :—Offences of the 
same kind committed on one occasion though consisting of parts are not 
different offences but are to be treated as constituting one offence; ¢ g. 
the making of any number of false statements In the same deposition is 
one aggregate case of prejury, and charges need not be multiplied according 
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to the number of false statements—Rakhal Chandra v. Κ, E., 36 Cal 808, 
10 Cr.L.J 150 Theft of two articles belonging to two different persons, 
committed at one and the same time, constitutes only one offence of thelt 
and not two; and hence two convictions and sentences are not legal— 
Bhura v. Emp, 26 Cr.L.J. 1495 (Nag). If a person is found in posses~ 
sion of a number of stolen articles, the offence committed by the accused 
{receiving stolen property) is a single offence and not a number of offences, 
and it makes no difference whether the articles belong to a single ownet 
or to different owners. But if there were evidence that the accused 
received the articles at different times or from different thieves, the cas¢ 
would be different~Emp. v. Sheo Charan, 45 All. 485 (486). The meré 
fact that property stolen on two different occasions is found at one and the 
same time in the possession of an accused is not of itself sufficient 10 
prove that the accused has committed two different offences under sec. 
411 1. P. G (retaining stolen property), as it is quite possible that the 
property though stolen on two different occasions may have been received 
from the same thief at the same time—Q. E. v. Makhan, 15 All 317. 
So also, the mere fact that the goods stolen from two different persons 
are found in the possession of the accused will not be sufficient to try the 
accused on two separate charges under sec, 411 I. P. Code (receiving 
stolen property) and to sentence him for each.of the charges, unless there 
is proof that he received them at different times or from different thieves. 
All the goods in the possession of the accused may have been stolen by 
the same thief and may have been delivered to the accused by him at 
the same time though stolen on different occasions. Hf the aceused 
received all these goods at the same time, that would constitute only on& 
offence—Ishan Muchi v. Q E, 15 Cal. 511. In the absence of proof 
that a person accused of receiving stolen property received the stolen 
goods on different occasions, it is not permissible to charge, tty and cony 
viet him im respect of each of them—Nga Kywet v.Q E, 1 L.BR. 39 
Where several items of stolen property were found in the possession of 
the accused on the same date, held that the accused committed only 006 
offence and in the absence of evidence that the different articles wert 
received at different times, he could not be charged separately for each 
item of stolen property . consequently the trial of the accused in respect © 
some of the stolen articles barred a second trial in respect of the remain- 
ing articles—Ganesh Shaha v Emp., 50 Cal. 594; K. E. v. Bishun Singh, 
3 Pat 503 (519), 5 PLT 319, 25 Cr.L.J. 738 Receiving of one 
occasion various items of stolen property, the result of various thefts, 


is only one offence—K. E v Irapa, 3 Bom LR. 187. So also me 
stealing of several bullocks from the same man at the same time se ot 
e 


one offence, and there need not be as many charges as the numb 
bullocks stolen—-Emp v. Raghu, 1881 A.W.N, 154, So also, misappr” 
priation of several books of account in respect of the same estate thous! 
on different occasions is but one offence, the several books of aceon 
forming one set of books—Promothanath v. Καὶ E., 17 C.W.N. 479, 

Cr.L.J. 219. So also, misappropriation of several sums. οἱ money a 
several occasions in regard to one individual is one offence—in re Luchmt 


- ὰ 
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narain, 14 Cal. 128. Receiving a bribe partly on one day and partly on 
another is one offence—Jagat Chandra v. Lal Chand, 5 C.W.N. 332 
‘Thelt of a box and a bicycle from one person committed at the same time 
is one offence—-Bijoy v. Satish, 21 Cr.L.J. 682 (Cal.). 


747. Separate charge :—For every distinct offence there shall 
be a separate charge. Even though the offences have been committed in 
the same transaction, there should be a distinct charge for each distinct 
offence, though they can be tried together under sec. 235—Gul Mahomed 
Vv Cheharu, 10 C.W.N. 53, Emp. v Fathu, 26 All. 195. See afso the 
cases cited under heading ‘what are distinct offences’ above. In almost 
all these cases, it has been held that the framing of one charge in respect 
of several distinct offences is not merely an irregularity but an illegality, 
and the conviction on such a charge must be set aside. But in Moharuddi 
Y, Jadunath, 11 C.W.N. 54, Musai ν. K. Ἑ, 41 Cal, 66; Ram Subheg v. 
RK. E, 19 C.W.N. 972; Radhanath v Emp., 50 Cal. 94; Ajgar v. K. E., 
32 C.WN, 839 (842); and Tamez Khan v. Rayabalt, 31 C.W.N. 337, 28 
Cr.L.J. 347, it was held that the error in framing one charge was an 
error in form rather than of substance, and did not amount to an illegality, 
but a mere irregularity curable by sec. 537 In a petty case, the 
irregularity of the Magistrate in specifying three distinct offences (com-~ 
‘mitied in yhe same transaction) im one head of charge, instead of framing 
three separate charges, may be excused under sec. 537, where the 


accused has not been prejudiced—Bachhu v Pyara, 2 Luck. 430, 28 
Cr.L.J. 409. 


Alternative charges for contradictory statements:—Where a person 
was charged in the alternative with having made two contradictory state~ 
ments, one to a public servant, and another, contradicting the first, on 
‘oath before a Magistrate, and was convicted in the alternative either under 
sec. 182 or under sec. 193 I. P. C., the Magistrate being unable to find 
which of them was false, it was held that the charge was not made in 
accordance with this section, there were two distinct offences of which 
two separate charges were necessary~Q E vy. Ramyi, 10 Bom. 124 But 
now ste section 236, and illustration (b) to that section. 


748. Joint trial illegal :~The accused was charged and tried 
at one trial for several distinct offences extending over more than one 
year, and the Full Bench held that this was an srregularity curable by sec. 
537, But the Privy Council has laid down that the disobedience of an 
express provision of law is not a mere irregularity curable by sec. 537, 
but an illegaluy, and that such wWegality cannot be made good even if there, 
is enough left upon the indictment upon which a conviction might have 
been supported—Subrahmania Atyar, 25 Mad. 61 (Ρ 6.) This decision 
overrules 28 Cal 7, 12 Mad 273, 27 Cal 839, and 11 Mad 441, in which 
it was held that such a joint trial was 8 mere trregularity which could be 
cured by sec 537 


Petsans charged with offences committed in the coutse of separ. 
iransactions are entitled to separate trisls A joint tral is illegal . 
must be set aside—Paw Tha v. K. E., 3 L B.R 280; Shankar ν. Κι = + 
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M1 A.L.J. 188; Krishnasami v, Emp., 26 Mad. 125. The joint tal of 

several persons charged with rioting together with other persons charged 

moh criminal trespess is absolutely iWegal~Q. E. ν, Chandi Singh, 14 
al. 395 


Where the Magistrate heard the prosecution against several persons 
(charged with distinct offences) together and afterwards called upon them 
to plead separately in defence, it was held that such a trial was jn sub- 
Stance a joint trial of all the prisoners, and therefore illegal, and ἃ retrial 
was ordered—Paw Tha y K, E, 3 LB.R. 280, 5 Cr.L J. 417. So also, 
where the Magistrate framed distinct charges and numbered them 4s dis- 
tinct cases, but when the witnesses came to be cross-examined,he lost 
sight.of the necessity of keeping the two trials separate, and allowed the 
witnesses to be cross-examined promiscuously in respect of both the 
charges, it was held that the joint trial offended against the provisions 
of this section and the illegality could not be cuted by sec. 537—Public 
Prosecutor v. Kadiri Koya, 39 Mad. 527, 29 M.L.J. 101, 16 Cr.L-J- 593 


“Except .. Sections 234" ete, :—The broad rule enunciated 
in sec. 233 (viz. that for every distinct offence there should be a spate 
charge and every charge should be tried separately) is made subject to 
four exceptions. But a Court cannot and ought not to treat a case 88 an 
exception to the general rule, unless it is satisfied that in the case belore 
it the charge should be within one of the four exceptions ; and it would be 
safer if the Magistrate or the Sessions Judge recorded in his charge-sheet 
or judgment his reasons for treating the case as falling under one of the 
exceptions—Shankar v. K. E, 11 ALJ 188, 14 Cr.L.J. 116. 

749. Counter cases .—It is illegal to try two counter cases 
between the same parties at one and the same trial, and 8 conviction at 
such a trial must be set aside, even though the cross cases were 50 tried 
together with the consent of the parties—Mamsa v. Emp., 13 But. Li. 
245, 22 Cr.L.J 707. But a simultaneous trial of two counter cases 15 
not the same thing as a joint trial, and is not prohibited by ths section 
or by section 239, In certain cases and under certain circumstance’ 
simultsneous trial may be irregular and improper, but that will not entitle 

. the accused to have the whole tral set aside unless st is clearly shown 
that the procedure adopted has prejudiced him in his defence--Dhako 
v. Emp., 1 P.L-T. 498, 21 Cr.LJ 739 The proper course is to try the 
one case after the other. But both the cases must be tried by one and 
the same Magistrate, The simultaneous trial of two counter cases in two 
fferent Courts over one and the same accurrence is undesirable and 
unsatisfactory—Sheikh Samr vy Bem Madhab, 37 C.LJ. 410; Judhasthir 
ν. Shesk Samir, 27 C WN. 700. 

234: (1) When a person is accused of more offences 
Three offences of tham one of the same ΜΡ Coe 
same kind within year mitted within the space of twel ve 
may be charged to months from the first to the last οἱ 
aca such offences, whether in respect ©. 


ee 
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the same person or not, he may be charged with and tried 
at one trial for any number of them not exceeding three. 


(2) Offences are of the same kind when they are 
punishable with the same amount of punishment under 
the same section of the Indian Penal Code or any special 
or local law: 

Provided that, for the purpose of this section an 
offence punishable under Section 379 of the Indian Penal 
Code shall be deemed to be an offence of the same kind 
as an offence punishable under Section 380 of the said 
Code, and that an offence punishable under any section 
of the Indian Penal Code, or of any special or local law, 
shall be deemed to be an offence of the same kind as an 
attempt to commit such offence, when such an atiempt is 
an offence. 

Change .—The italicised words have been added by sec. 62 of the 


Criminal Procedure Code Amendment Act, XVIII of 1923 The reasons 
are stated below 


750. Object of section -—Secs. 234, 235 etc, are exceptions 
to the broad and general rule enunciated in sec 233 The object of these 
exceptions is to avoid the necessity of the same witnesses giving the same 
evidence two or three times over in different trials, and to join in one 
trial those offences with regard to which the evidence would overlap, But 
even when several criminal acts can be included in the same transaction 
(sec 235), no joinder of trials should be permitted which wall result τα 
bewildering the accused in his defence—Crown v. Gulam, 1 SLR. 73, 8 
ΟΥ J 191 (195). ‘The reason of the provision (te the provision con- 
tamed in sec. 234} is obviously im order that the jury may not be 
prejudiced by the multitude of charges, and the inconvenience of the 
hearing together of a large number of instances of culpability and the 
consequent embarassment both to Judges and accused’’—Subrahmania 
Ayyar v. K EB, 25 Mad 61 (PC). 


The provisions of sec. 234, Cr. P. Code, limiting the number of 
charges to three are Particularly wise and salutary The object οἱ those 
provisions 15 to prevent any risk of the Court being satisfied by anything 
less than complete proof of the offences charged, and if the attention 
of the Court is limited to three offences, it 1s not very likely that it will 
be satished with anything less than full proof But where a great number 
of charges are brought against an accused person, it might very often 
happen (particularly in cases tried by Judges) that the accused may be 
Convicted not on actual proof of a particular offence, but more on suspicion 
and reputation owing to the fact that im a great number of cases offences 
are half proved against him It is therefore very important that the Magis- 
trates framing charges particularly in offences telsting to criminal τοῖς. 
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appropriation and receiving stolen property should psy attention to this 
provision of the law. They should be very careful to see that only three 
specific offences are charged against the accused if it is to be decided 
to bring the charge against him {n such a manner and under such 8 sec- 
tlon that it is necessary to specify the specific offences—Hyder v. Emp, 
20 S.L.R, 3, 27 Cr.L.J. 32. 


751. Scope of section :~This section says that the trial must 
be limited to three offences, it does not say that the trial must be Timited 
to three charges The same offence may be charged under different sec~ 
tions of the  Ρ C and any number of such charges can be tried sn one 
and the same trial—Emp v Tnbhuvan, 33 Bom. 77. 


Again, this section simply limits the number of offences that can be 
tried in one trial, But this does not mean that the prisoner cannot be 
tried separately im one day for more than three distinct offences of the 
same kind committed during the year—Emp. νυ. Dhanonjoy, 3 Cal 510 
So where the prosecution chooses under sec. 222 (2) and the proviso 
thereof to prosecute for some out of the different amounts misappropriated 
during the year, they are not estopped by sec. 403 from instituting aby 
further prosecution in respect of any fresh items misappropriated dumng 
the same period—Emp. v. Kashinath, 12 Bom.L R. 226; Nagendra Nath 
v Emp., 50 Cal. 632, 27 C.W.N. 578, 38 CL.J. 286. 

Moreover, this section refers to trial and not 10 commitment Where 
the Magistrate committed the accused to the Sessions on six charges of 
criminal breach of trust, and thtee of falsification of accounts, all the 
offences having been committed within a year, it was held that the order 
ot committal was not illegal but merely irregular, and the irregularity 
could be cured by the Sessions Judge trying the charges separately 
Krishna Murthi y. Emp., (1916) 2 MW oN. 179, 17 Cr.L.J. 369. 

This section contemplates a joint tral for offences committed withia 
one year; if the offences extend over a period exceeding one. year, the 
foinder of citarges is titegal—Dhanptbhoy v Karim Khan, (905 PAR. 14. 

This section applies where a person is accused of more offences thet 
one; it does not apply where a person is charged for one offence only 
eg an offence under sec. 401 1 P. C. (belonging to a gang of Lapis 
associated for the purpose of habitually committing theft} and the trig 
is not therefore illegal if the period over which the association Ere 

year—Kasem AU v Emp, 47 Cal 184, 31 C.LJ 192, 2 


y, this section refers to offences and not to transactions ᾿ 

Mt offences committed in a year in three differes) 

ἃ in one trial—Gehimal v. Crown, 10 SLR. τς 

i Visi 28. The opera 

> Kasi Viswanathan v. Emp, 30 Mad 328. 

a ee oe seni 234 and 235 cannot be combined; and therefore 

Sota tri in respect of two sets oF Separate and independent mnie 
ἢ een committed, is not perm . 

wn which different offences have κ᾿ 4 were 

ji it occasions, am 
Thus where two girls were kidnapped on differen hg 
Fesed off ag girls Aelongite to a high caste and married to persons W! 


exceeds one 
Crt J. 386 
And tastl 
does not provide thst al 
fransactions may be trie 
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gave money in return, the offences of kidnapping and cheating with respect 
fo each of the girls should not be tried jointly with the other—Foujdar v. 
Κ΄ E,, 48 All, 236, 24 A.L.J. 239, 27 Cr.L.J. 143. 


752. Offences committed by several persons :—This sec- 
tion does not apply where several persons committing offences of the 
same kind are jointly charged; to such 8 case sec. 239 clause (c) will 
apply. The present section eppties to the trial of one accused only— 
Budhai v. Emp., 33 Cal. 292, Tulsi v. Crown, 1917 P.R. 17, 18 Cr.L.J. 
282; Sayad Lal ν. Emp., 20 Cr.L J. 7 (Nag.); Nga San v. Emp., 21 
Cr.L J. 794 (Bur); Ram Prasad vy K .E, 19 ALJ. 796, 22 CrL.J. 657. 
In Kailash v. Emp., 3 P.LJ 124, 19 Cr.L.J. 673, however it has been 
held that the word ‘person’ is to have its ordinary and natural meaning 
as defined by the General Clauses Act, and is not to be restricted to the 
singular number, Such a laboured interpretatton would no longer be 
necessary because clause (0) of section 239 now expressly makes provi- 
Sion for the joint trial of several persons committing offences of the same 
kind within the period of one year. 


753. Offences of the same kind,:~—See subsection (2) for 
the definition of this expression Where a person 15 found in possession 
of several items of stolen property, he has commuted ‘offences of the same 
find’ under sec 411 I P C, and they do not cease to be so merely 
because the stolen articles are of very diverse character (e.g. stamps, 
tarpets, buckets, padlocks)—K. E. v, Bishun Singh, 3 Pat 503 (519), 5 
P.L Τ᾿ 319, 25 Cr L.J. 738. 

The following are not offences of the same kind :—Adultery and 
bigamy—Reg vy. Vithayee, Ratanlal 4, Falsification of accounts and cri- 
minal breach of trust—Kasi Viswanathan v. Emp , 30 Mad. 328, Murder 
and hurt—Shanker ν K. E., 11 ALJ. 188; Forgery and giving false 
evidence—Gehimal v Crown, 10 SL.R. 192. For other examples, see 
Note 745 in sec. 233, under heading ‘Distinct offences.” 


754. Not exceeding three :—~An accused can only be charged 
and tried at one trial for any number of offences of the same kind not 
exceeding three, committed within the space of a year. Every act of 
falsification of a book of account would amount to an offence under this 
section, and not more than three of such offences can be tried together— 
Ὁ. E. v. Mati, 26 Cal. 560; Emp. v. Salimuilah, 32 All 57, Raman 
Behari v. Emp., 41 Cal. 722; In re Chakrakodt, 44 M.LJ 67, 24 Cr 
LJ. 462; Fitzmaurice v Emp, 27 CrLJ 793, AIR 1926 Lah 193 
One charge under sec 124A IP C in respect of one article in a news- 
Paper, one charge under sec. 124A I. P C im respect of the same article, 
and a third charge under sec 124A 1 P. C in respect of another article, 
ean be tned together—In re Bal Gangadhar Tilak, 33 Bom 221 

The joinder, at one trial, of 41 charges of extortion committed during 
a period of 2 years, contravenes the provisions of sec 234, and 1s an 
iegality not curable by see $37—Subrahmaniya Ayyar v. Καὶ E 25 Mad. 
61 (ΡΟ) Where an accused was charged at one tral with criminal 
breach of trust with respect to seventeen sums of money and also under 
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sec. 477A in respect of distinct offences in excess of three, it was held 
that the course adopted was illegal—Emp. v. Nathulal, 4 Bom.L.R, 433 
The joinder of charges of three offences under section 411 1. P. C. and 
three offences under sec. 414 I. Ρ, C is bad—~Chetto Kalwar v. Emp., 
49 Cal 555. A charge under sec. 411 1 P. C. of having received six 
specific animals belonging to five specific persons and stolen by five 
different acts of theft, is illegal and wholly vitiates the trial—Hyder Vv. 
Emp, 20SLR 3, 27 Cr.L.J. 32. Three offences of forgery under sec. 
477A and thtee offences of criminal breach of trust under sec. 408 I. P. C 
committed in the course of similar but separate transactions cannot all 
be lumped together in one charge and jointly tried—Sheo Saran Lal ν. 
Κι E, 32 Al 219 If a man is charged with three alternative charges 
of embezzlement or abetment thereof, the charge is really for six offences 
and entirely illegal—janeshar v Emp, 51 All. 544, 30 Cr.L.J. 687 (689). 
Six distinct and separate charges of falsification of six separate and 
distinct accaunts cannot be tried together——Krishna Lal v. Emp., 45 0... 
1, 28 Cr.L J. 291, Three distinct offences of criminal breach of trust 
and three distinct offences of falsification of accounts though in respect 
of the same items cannot be tried together—Emp v. Manant, 49 Bom 
802, 27 Bom LR 1343, 27 CrL.J 305; Kasi Viswanthan v. Emp., 30 
Mad, 328 Such a joint trial cannot be justified even under sec. 235, 
because there are three defalcations commuted on different occasions, 
and the false entries connected with one defalcation cannot be sad t0 
form part of the same transaction with the other defalcations and falsifics- 
tions—Emp ν. Manant (supra) Three charges of criminal breach Οἱ 
trust in respect of three items of money and a charge of falsiftication of 
accounts in order to conceal the defaleations cannot be legally tried δ 
one and the same trial-Emp v Shujanddin, 44 All. 540 (following 32 
All 219) Three charges of criminal misappropriation (sec. 409 IP. ) 
and a charge under sec 210 I. P. C cannot be tried τοροίμοῦ--Κ. 
v. Rayendra, 22 C.WN 596, 19 CrL.J 868 Where the accused Wa5 
tried under secs 211, 409 and 466 I. P C. on eight counts, the trial 
was held to be legal—Avadh Behari v. Emp , 20 Cr.L J. 784 (All ). 
Megality cannot be cured by striking off a charge —A trial of the 
accused for four offences 1s altogether illegal, and the illegality cannot be 
cured by the Judge striking out one of the charges after the trial has cfosed 
—Manavala v. Emp , 29 Mad 569, Chetto v. Emp. 49 Cal 555; Fut 
maurice v Emp, 27 CrL.J 793 (Lah.) Although the Judge has power 
under sec, 227 to alter a charge before judgment 1s pronounced, still be 
cannot cure an illegality—Manavala, supra. But the Judge can strike of 
a charge before the trial begins, as was done mm the case of Bal Gang! nar 
Telak, 33 Bom 221, where im the trial before the High Court Sessions, 
four charges were at first framed agamst the accused, but the Advocate 
General withdrew one of the charges, and then the trial proceeded on 
three charges 
—There was 4 
the offences 
it W2S 


755. Offences against several persons : 
conflict of opinion as to whether this section applled where 
were committed against several persons. In the following case 


ower 
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held that the words ‘offences of the same kind’ were not limited to offences 
against the same person; an accused could be charged with and tried 
at the same trial for offences of the same kind though committed against 
different persons—-Chhatradhari v. Emp., 43 Cal 3, 19 C.W.N. 557; 
Babu Lal v K. E., 2 P.L.J. 209; Manu Miya ν, Emp., 9 Cal 371; In 
re Raja Rao, 20 M.L.T. 234, 17 CrL.J 479; Emp. v. Bechan, 38 All. 
457; Emp, v. Jagardeo, 38 All 458 (Note), Shr: Bhagwan v Emp, 13 
CW.N. 507, Ο E v. Dhond:, Ratanlal 331, Krishnayya v. Emp., 20 
Cri J. 71 (Nag), Nga Pov K. E., 11 LB.R 45, But the contrary 
view was taken in some other cases. Thus, it was held in a Madras case 
that the offences of extarting bribes from three different persons could 
not be charged and tried together—Venkata, 2 Weir 299 So also in a 
Calcutta case the joint trial of three complaints by three complainants 
alleging against the accused three offences of the same kind was held 
to be illegat—Nanda Kumar v Emp, 11 ΟὟ Ν 1128 See also Asghar 
Ali v. Emp., 40 Cal 846. 

In order to remove this conflict of opinion, the words ‘‘whether in 
Tespect of the same person or not’? have been added in sub-section (1) 
“We have inserted words in section 234 (1) which will at all events make 
it clear that an accused person may be charged at one trial with three 
Offences of the same kind though committed against different persons. 
The addition wall, we think, cover the difficulty which has been referred 
to im most cases ’’—Report of the Select Committee of 1916 Thus, 
where an accused person was charged with having deceitfully induced 
three separate persons on three different occasions in the same month to 
deliver property to him under circumstances which amounted to offences 
under see 4201 P. Code, held that having regard to the amended provi- 
Sions of sec. 234, there was no musjoinder of charges, and that the joint 
trial was perfectly legal~Farzand Ali v. Emp, 27 Cr L J. 909 (Pat.) 

Proviso :—'‘We have also added a praviso to section 234 {2); 
which, we think, is required. Sections 379 and 380, Indian Penal Code, 
refer to theft and theft in a building which should clearly be treated as 
offences of the same kind; and we think that it should also be provided 
specifically that an attempt to commit an offence, where such an attempt 
is penalized by any law, is of the same kind as the actual offence’’— 
Report of the Select Commuttee of 1916, 

This proviso overrules Rahiman v Mobarak. 20 CWN 672 and 
Hari Singh v. Emp., 20 Cr.L J. 751 (Nag) where it was held that theft 
in a building (sec 380 1, P C.) and theft of paddy in a fleld (sec 379 
I P. C) were not offences of the same kind 


235. (I) If, in one series of acts so connected 

‘ together as to form the same trans- 

one τον τῇ more than action, more offences than one are 
committed by the same person, he 

may be charged with, and tried at one trial for, every 


such offence. 
2 
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(2) If the acts alleged constitute an offence falling 
within two or more separate defini- 
tions of any law in force for the 
time being by which offences are 
defined or punished, the person accused of them may 
charged with, and tried at one trial for, each of such 
offences. ᾿ 
(3) If several acts, of which one or more than one 
Acts constituting one WOUld by itself or themselves con- 
offence, but constitat, stitute an offence, constitute when 
ing when combined a combined a different offence, the 
epee person accused of them may be 
charged with and tried at one trial for the offence consti- 
tuted by such acts when combined, and for any offence 
constituted by any one, or more, of such acts. 
(4) Nothing contained in this section shall affect the 
Indian Penal Code, Section 71. 


Offence falling within 
two definitions, 


Mlustrations. 
to sub-section (1}— 


(a) A rescues B, a person in Jawful custody and in so dotae 
causes grievous hurt to C, a constable in whose custody isch 
A may be charged with and convicted of offences under Section! 
225 and 333 of the Indian Penal Code. 


(b} A commits house-breaking by day with intent to commit 
adultery, and commits in the house so entered adultery “μὴν 
B's wife. A may be separately charged with, and convien 
of, offences under Sections 454 and 497 of the [nd 
Penal Code. 


(c) A entices B, the wife of C, away from C, with nee 
to commit adultery with B, and then commits adultery wie ces 
A may be separately charged with, and convicted of, offen 
under Sections 498 and 497 of the Indian Penal Code. Ἢ 

πὶ 


(d) A has in his possession several seals, knowing the of 
be counterfeit and intending to use them for the purpos’ of 
committing several forgenes punishable under Section ake 
the Indian Penal Code. A may be separately charged 3 
and convicted of, the possession of each seal under Section 
of the Indian Penal Code. 

(e) With intent to cause injury to B, A institutes 
proceeding against him, knowing that there is no jus' 

--sround for such proceeding ; and also -falsely accuses 


a eximinal 
+ or lawtu! 
Β οἱ 
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having committed an offence, knowing that there is no just or 
lawful ground for such charges. A may be separately charged 
with, and convicted of, two offences under section 211 of the 
Indian Penal Code, 


(fA, with intent to cause injury to B, falsely accuses him 
of having committed an offence, knowing that there is no just 
or lawful ground for such charge. On the trial A gives false 
evidence against B, intending thereby to cause B to be convicted 
of a capital offence. A may be separately charged with, and 
convicted of, offences under sections 21} and 194 of the Indian 
Penal Code. 


(9) A, with six others, commits the offences of rioting, 
grievous hurt and assaulting a public servant endeavouring in 
the discharge of his duty as such to suppress the riot. A may 
be separately charged with, and convicted of, offences under 
sections 147, 325 and 152 of the Indian Penal Code 


(h) A threatens B, C and D at the same time with mmjury 
to their persons with intent to cause alarm to them A may 
be separately charged with, and convicted of, each of the three 
offences under section 506 of the Indian Penal Code 


The separate charges referred to in [llustrations (a) to (h) 
respectively may be tried at the same time. 


to sub-section (2)— 


(ἡ A wrongfully strikes B with a cane. A may be 
separately charged with, and convicted of, offences under 
sections 352 and 323 of the Indian Penal Code. 


Οὐ Several stolen sacks of corn are made over to A and B, 
who know they are stolen property, for the purpose of conceal- 
ing them A and B thereupon voluntarily assist each other to 
conceal the sacks at the bottom of a grain pit. A and B may 
be separately charged with, and convicted of, offences under 
sections 411 and 414 of the Indian Penal Code. 

() A exposes her child with the knowledge that she is 
thereby likely to cause its death. The child dies in consequence 
of such exposure, A may be separately charged with, and 
convicted of, offences under sections 317 and 304 of the Indian 
Penal Code. 

ἰδ A dishonestly uses a forged document as genuine 
evidence, in order to convict B, a public servant. of an offence 
under section 167 of the Indian Penal Code | A may be 
separately charged with, and convicted of, offences under 
sections 471 (read with 466) and 196 of the same Code 
to sub-section (3}— 


(m) A commits robbery on B, and in doing so voluntarily 
causes hurt to him A may be separately charged with, and 
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convicted of, offences under sections 323, 392 and 394 of the 
Indian Penal Code. 


755A. Scope :—This section must not be taken as controlled by 
the words “not exceeding three‘? occurring in sec. 234; there is nothing 
in this section to warrant the rule that not more than three offences can 
be combined even if those offences have been committed in the simé 
tfansaction—Sanuman vy. Emp., 19 A.L J. 392, 22 Cr.L.jJ. G4. Yt te 
offences are committed in the course of the same transaction, a chatge 
is not illegal by reason of containing more than three offences spread over 
a period longer than a yeat—In re Gam SMalln, 49 Mad. 74, 48. MLJ. 
308, ALR 1925 Mad 690, 26 Cr-L.J. 1513. = 

This section permuts a foinder of charges in respect of offences arising 
out of the same transaction. If two distinct offences are lumped togethet 
in one charge, instead of framing two charges, it is a mere sregulanty 
curable by sec. 537~Abdul Raftman v. K, E., 4 Bur.L,J. 213, 27 (τ... 
660; Ram Subheg ν. K. E., 19 C.W.N. 972, 16 Cr.LJ 841; Bachche 
v. Pryara, 2 Luck. 430, 4 O.W.N, 341, 28 Cr.L.J. 409 


The jomder of a charge under sec. 504 1, P. Code with & charge 
under see 20, Cattle Trespass Act is not illegal, where the two offences 
form parts of the same transaction—Deenadayalu v. Ratna, 50 Mad. BAL, 
52 ML.J. 251, 28 CrLJ. 801. ᾽ 

156. Same transaction :—“The expression ‘same transaction 
used in secs, 235 and 239 ts an expression which from its very satire 
is imcapable of exact defininon, and must have been advisedly δ 4 
because it had this quality That during the years since the expat 
first appeared in the Statute Book, the combined wisdom of al} the Hi 
Courts in india has failed to defimtely fix its meaning, is sufficiently (Οἱ Σ 
vincing that the task is ἐπιροβϑιῆϊς. The Illustrations, however, mo 
sufficiently clear the intention of the legislature’’—per Crouch AJC it 
Growa v Ghulam, 1 S.LR 73, 8 GrLJ. 191 (195). “We think © 
would be dangerous, if not impossible, to attempt any definition of a 
Phrase ‘in the course of the same transaction.’ An exhaustive She 
is not feasible, and if the phraseology is altered, the Courts woul ἃ 
deprived of the guidance which they now have from a long series _ 
rulings on the point. We do not find that rhere has been any prongun 
confict of opinion, the reason being that the Courts, instead of attempts 
to lay down generat principles, as a rule discuss each case om its met! 
—Report of the Joint Committee (1922). . 

The question whether the acts are so connected rogether 
part of the same transaction 1s a question of fact in each partic red 
Tamez Khan v. Rajabah, 31 C ΟΝ. 337; and the area ot facts cove! A 
by the expression ‘same transaction’ varies with the cxtumstance” nde 
each case~Crown v Ghulam, 1 SLR. 73, 8 CrLJ 191 (200); ἡ mals 
ward v. Emp., 1B SL.R 199, 27 Cr. J. 257. No comprehensive form 

of universal application cam be stated to determine whether two or pore 

acts constitute the same transaction, hut circumstances which me ted + 

on the determination of the question ip an individual case ea be indicate? 
Pn 


ether as to form 
war ease" 
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they are: proximity of time, unity or proximity of place, continuity of 
action and community of purpose or desiga—Amrita Lal v. K. E., 42 Cal. 
957; Emp. ν. Madhab Laxman, 43 Bom. 147, 20 Bom.L.R. 607; Kushai 
Mathk v. Emp., 50 Cal. 1004 (1008); Banga Chandra v. Anando, 35 
CLJ. 827; Tamez Khan v. Rayabali, 31 C.WN. 337. Those criminal 
acts which are in English and Indian law regarded as subsidiary to an 
offence are included in the ‘same transaction’ as the offence. If a serses 
of acts are so connected together by proximity of time, community of 
criminal intention, continuity of action and purpose and such subsidiary 
acts as would make the co-accused perticeps criminis or an accessory 
after the fact, or by the relation of cause and effect, as to constitute, in 
the opinion of the Court, one transaction, then the accused may be tried 
at one trial for every offence committed in such series of acts—Crown 
v. Ghulam, 1 S.L.R 73, 8 CrLJ 191 (195, 196}, Emp v. Lukman, 21 
S.L.R 107, 27 CrL.J. 1233 (1239) The most essential tests are con- 
tinuity of action and commumty of purpose—In re Choragudt Venkatadri, 
33 Mad 502; Virupana v. Emp, 28 ML.J 397, Ram Subhegv Κ. Ε, 
19 C W.N. 972, Emp v. Datto Hanmant, 30 Bom. 49, Pahtad v. Emp, 
1 Lah 562; Tepaniahiv Καὶ E,5P.LJ 11, In re Lockley, 43 Mad. 411. 
The real and substantial test for determining whether several offences 
are so connected together as to form one and the same transaction depends 
upon whether they are related together in point of furpose, or as cause 
and effect, or as principal and subsidiary acts, as to constitute one con- 
tinuous action~Emp, y, Sherufalli, 27 Bom 135, Sanuman v. Emp., 19 
A.L.). 392, 22 Cr.L J. 641; Krishna Atyar v. Emp., 8 LW 225, 1918 
M WN. 525; Hari Raot, 2 N.L R. 147, 4 Cr.L.J. 420; Guawant ν, Emp., 
13 NL.R. 35, 18 Cr.L.J. 339 (342); Emp. v Nga Lu, 19 Cr.L.J. 34 
{Bur.); Woodward v, Emp., 18 5.1.8. 199, 27 Cr.L.J. 257, Husainbibt 
v Emp., 20 S.L.R. 74, 27 Cr.L.J. 456. 

-When a proposal for a boycott is made by the President of an Associa- 
tion, and shortly afterwards the secretary and a member of that Associa- 
tion take joint action to boycott the person against whom the resolution 
is directed, the inference is that they are acting in furtherance of a 
common purpose, or in other words, that they are taking part im a con- 
Spiracy. Acts done in pursuance of such a conspiracy must be deemed 
to be parts of the same transaction—K. E v Maung Aung, 1 Rang. 604, 
2 BueLJ 224 

Mere proximity of time between two acts does not necessarily consti- 
tute them as parts of the same transaction—Son Daik v Crown, 1 L.B.R. 
361, Nea Tha v Emp, 5 Bur.L.T 101, 13 Cr.LJ 485 The test to be 
apphed to find out whether a series of acts form part of the same transac- 
tion Is not so much the proximity of ime as the community of purpose of 
frogressive action towards a single object--Legal Remembrancer v. 
Monmohan, 18 C.W.N 672; Kushti v Emp. 50 Cal. 1004, Pahlad v. 
Emp., | Lah. 562, 21 CrLJ 626, Emp v Har: Root, 2 NLR 147, 4/ 
ΟΡ] 420; Gunwant ν. Emp.. 13 N.LR 35, 18 CrL J 339 (342); In 
re Gam Mallu, 49 Mad. 74, 48 M.L.J 308, 26 CrLJ 1513, Patit Paban 
vy. Emp, 26 CrL J] 369 (Cal); and a mere interval of time between the 
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commission of one offence and another does not necessarily import want 
of continuity, though the length of the interval may be an important 
element in determining the question of the connection between the two— 
Emp. v Sherufai, 27 Bom. 135, 4 Bom.L.R. 930; Pahlad v. Emp. ! 
Lah. 562; Kusha: v. Emp., 50 Cal. 1004; Virupana v. Emp,, 28 MLJ. 
397. A series of acts separated by intervals are not excluded from the 
‘same transaction,’ if the accused started together for the same goal 
Emp v. Datto Hanmant, 30 Bom. 49; Emp. y. Ganesh Narain, 14 Bom. 
L.R. 972, 13 Cr.L.J. 833. 


Where two acts were committed on different dates, and there was πὸ 
connection between the two so as to make them the same transaction, ἃ 
joint trial is illegal—Shajt v Emp, 21 A.L.J. 889, 25 Cr L.J. 964, ATR 
1924 AN), 211, 


757. Instances of ‘same transaction’ :—(1) Theft μὲς 
cart from one house, and theft of two bullocks from another house in or 
to remove the cart—Emp. ν, Hari Raot, 2 N L.R. 147, 4 CrL.J- 420 


(2) Cheating by false personation, forging a letter to support the [158 
personation, and further cheating on the strength of that forged letter 
Emp vy. Srt Narain, 11 C.W.N. 715. 

(3) Receiving stolen property, and assisting to conceal that property 
~—Emp, v. Mian Jan, 28 All. 313. 

(4) Criminal breach of trust, and giving false evidence to 
breach of trust—Nga Po Ke v. Emp, U.B.R. (1897-1901) 31. 

(5) Theft at the same rime of two bullocks belonging to two owners 
tied at the yoke of a cart—Q E. v. Krishna Shahaji, Ratanlal 927. 

(6) Rioting, and causing hurt in the riot—Q. E, v. Dungar 
7 Ail_ 29. : ch 

(7) Conspiracy to wage war, and concealing the existence of ἂν 
conspiracy from the authorities—Barindra v. Emp., 37 Cal. 467, 
CWN 1114. i 

(8) Dacoity in one place, and murder of a person in another pla 
who had found out the dacoits~Emp v Punya, 4 Bom LR ‘789. ΓΕ 

(9) Extortion, and false personation of a public servant in order 
commut that extortion—Q Ε. v. Wazir Jan, 10 All. 58 ᾿ κε 

(10) Wrongful confinement of several petsons on two ρος δ; νὴ 
the same purpose, vz for extortion of money—-Dy. Supdt. and Lea! 
Remembrancer v. Kailash, 42 Cal. 760, 19 CWN. 181. 

(tl) Forgery, abetment of forgery, and use of the forged docs 
in a Civil Court—Emp. v Jivram, 40 Bom 97, 17 Bom. R. 83! 
CrL] 76. who 

(12) Causing grievous hurt to a person (for extorting confession) #HY 
died of the injuries, and making false entries in the official records 1 
‘puting another cause for the death of that person—Emp. V- ΘΗ͂ΙΣ 
Bom.LR 41, 13 Ογ1..}. 137. teston οἱ that 

(13) Conspiracy to commit an offence, and the commission 
offence in pursuance of the conspiracy—Artrita Lal v. Emp.. 42 


ae 


screen the 


singh, 


ῦ 
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19 C.W.N. 676, Legal Remembrancer v. Monmohan, 19 C W.N. 672, 
16 Cr.L J. 3; Abdul Rahman v K. E., 4 Bur.L.J. 213, 27 Cr.L.J. 669. 


(14) Criminal misappropriation or breach of trust, and falsification 
of accounts in order to screen the misappropriation—Emp. v. Jiban 
Knishna, 40 Cal, 318; Mangal Sein v Emp., 11 Lah.L J 384, 30 Cr.L.J. 
958. Thus where a police officer, who took charge of certain ornaments 
of a deceased lady, misappropriated those ornaments and altered the 
entries in the police diary regarding the ornaments and substituted some 
fresh pages to show that the ornaments were never placed in his charge, 
held that he could be tried for offences under secs. 218, 409 and 477A 
1, P. C. as they were committed in the same transaction—Bilas Chandra 
vy. Emp, 27 C.WN 626 

(15) Rioting, caustng hurt to one person in the mot, and causing hurt 
to another person in the same riot—Katwari v. Emp., 39 All. 623, 15 
A.L.]. 594, 18 Cr.L J. 788 

(16) Criminal breach of trust, and falsification of accounts made to 
conceal the breach of trust—Emp yv Jagatram, 19 Cr.L J 987 (Punj.}. 


(17) legal possession of op:um, and illega) possession of cocaine for 
the purpose of carrying on business of selling contraband—Emp v. Nga 
Lu, 19 Cr.L J. 34 (Bur). 

(18) A charge of receiving stolen property can be joined with a charge 
of cheating, if a common purpose ran through these acts—In re Lockeley, 
43 Mad, 411, 38 M.L.J. 209, 

(19) Possession of stencil plates for the purpose of counterfeiting 
trade-marks (sec. 485 I.P.C.), selling goods to which a counterfeit trade- 
mark was affixed (sec, 486 I. P. C.), and possession of such goods for the 
purpose of selling them (sec. 486 I. P. C.)—Emp. v Sherufalh, 27 Bom. 
135 

(20) Kidnapping a minor girl with intent to marry her to somebody 
(Sec 366 I P C), and cheating somebody by false representation and 
inducing him to take the girl in marmage and to part with money in 
consideration of marriage with the girl (Sec 420 1 P C)—Husainbibi 
v. Emp., 20S LR. 74, 27 Cr J. 456 


_ 758. Acts not forming same transaction —(1) Kidnap- 
ping ἃ boy, and after a day or two, assaulting the boy's mother who came 
to demand of the boy—Chakulty v. Emp, 26 Mad 454 


(2) Misappropriation of money payable to a Railway Company for 
foods to be taken delivery of, and on a different day inducing the Railway 
Company to deliver the goods—Parmeshwar v Emp, 13 C WN 1089 

{3) Criminal trespass into the house of the complainant, and assault 
on the complamant on a subsequent day while he was going to inform 
the Police of the criminal trespass—Nga Tha v Emp, 5 BurLT 101, 
13 Cr.L.J. 485; see also Virupana vy Emp, 23MLJ 397, 16 CrLJ 323, 

(14) Mischief and insult caused on two different days-—-K E. v. Maung 
Gale, 3 LBR, 113 

(5) Murder and causing evidence of murder to disappear—Sovera 
Sankadu, 2 Weir 301. = 


Cr. 42 


058 THE CODE OF CRIMINAL PROCEDURE [Cn XIX. 


(6) Dishonest receipt of each stolen article on each occasion is a 
separate offence, and such receipts of more than three of such articles 
{sec. 234) cannot be tried together, unless the dishonest receipts were 50 
connected as to form one transsction—Ram Sarup v. Emp, 9 CW.N. 
1027. See Note 746 under sec, 233. 


(7) Criminal misappropriation, and falsification of accounts relating 10 
another distinct act of misappropriation—Emp vy. Jagatram, 19 Crd. 
987 (Lah.} 

(8) Four distinct offences committed at different times at different 
places and against different persons—Ghasi Ram y. Sukra, 18 Cr LJ. 139 
{Pat.). Theft of eight necklaces at different periods extending over t¥0 
years, though from the same person—Raman Lal y. Emp., 49 All 312, 
28CrL J 17h 

(9) Forgery and giving false evidence in respect of service οἱ 
summons, and false evidence in respect of service of another summons oft 
a different occasion—Gehimal v. Crown, 10 SLR. 192, 18 Cr J. 664 


(10) Five murders committed in one day, three in one village in the 
forenoon, and two in another village in the afternoon, are not so conne 
together as fo represent ἃ series of acts forming the same transaction, an 
cannot be tried together—K. E v. Fauja, 17 A.L.J. 614, 20 Cr J 353. 


(11) Preparation of false balance-sheet by a Company for the year 
1912, and preparation of another false batance-sheet for the year 1913 oe 
quite distinct and separate acts, and according to no possible meaning 0! 
the word ‘transaction’ can it be said that the two acts form parts 0 the 
mane transaction—Emp v. Ram Narayan, 21 Bom.L.R. 732, 20 Crh. 

57, 


759. Separate trial not illegal :—This is an enabling sec- 
tion, and not imperauve. Though it provides for a jo:nt tria 
commuted in the same transaction, yet a separate trial for ea! it 
offences is not tlegal—Ameruddin v. Farid Sarkar, 8 Cal. 481: Ἄρες 
Hamid v. Emp., 6 Pat 208, 27 Cr.L J. 1100; Emp, v. Rama Πύσιί, + 
Bom, L-R. 636, 29 CrL J 981 (982), Q. E. v. Ugra, Ratantel 307. An 
a conviction or acquittal in respect of one of the offences is 0° bar 7 
the trial of another—Emp, v Baldeo, 3 A.L.J 2; Emp νυ. Kashinalh, | 
Bom, L.R. 226, 11 Cr J 337 Where it is likely that the joint? 
of charges will result in bewildering the accused, such joindet shou! 
not be permitted even though the offences were committed in the s9mF 
transaction—Crown y. Gulem, 1 S.LR. 73, 8 CrLJ 191: Atinudit τ᾽ 

4 cases 


where several offences were committed in the same tfansa tt 
joint trial of several charges was held in the lower court, the Hig! Coutts 
to be on the safe side, upheld the conviction and sentence 
of the charges, setting aside the conviction on the other charge! 
Nath v. Emp., 50 Cal 94. 

760. Offences requiring sanction :—If, during the aa 
of the same transaction, several offences are committed, some 
sanction and others not, the accused can be tried for the offer 


--. 


requiring 
ces not 
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requiring sanction, when no sanction has been given for the offences which 
tequire sanction—Krishna Pulai vy. Krishna Konun, 31 Mad. 43. 


760A. Subsection (2) :—A person who has dishonestly received 
stolen property (sec. 411 I. P. ©) can be charged and convicted of volun- 
darily concealing or disposing of that property (see 414 I. P. C.)}—Emp. 
v. Abdul Ghant, 49 Bom. 878, 27 Bom. LR 1373, 27 Cr.LJ. 114. 


Subsection (3) -—One of the counts in the charge against the 
accused under trial for waging war (sec. 121 1. P ΟἹ was that they had 
committed dacoity under secs. 395 and 3971 P Code. This count failed 
as being too vague. Held that the validity of the conviction under sec. 
121 1. P. C was not affected by the striking off of the conviction for 
other offences forming component parts of the offence of waging war, 
and the accused cannot be said to have been prejudiced in their defence 
on the charge for waging wat, as the acts of dacoity were all merely 
some of a series of incidents which went to make up the continuing 
offence of waging war within the meaning of sec 235 (3) Cr P. Code— 
dn re Gam Mallu, 49 Mad 74, 26 Ce LJ. 1513 


761. Section to be read subject to sec. 71 1. P. Ὁ. :—(For 
the text of section 71 1. P. C see notes under sec 35 ante) —-Although 
in cases falling under sec 235, a joint trial of several offences may be 
held, still in awarding pumishment, Courts are to be guided by the pro- 
visions contained in sec. 71 1 P. C. Therefore, where an offence comes 
within two sections of the I. P. C., the accused may be charged with and 
tried at one trial for two offences (sub-section 2) but the punishment 
cannot be cumulative—Q. E. v Francis Xavier, Ratanlal 506; Reg. v. 
Dod Basaya, 11 BH.C.R. 13. So also, where several acts, each of 
which would by itself constitute an offence, constitute when combined a 
different offence, the person accused of them may be charged with and 
tried at one trial for the comprehensive offence or for any one of the 
offences 


But it should be noted that sec 71 1 P C refers only to cases 
failing under subsections (2) and (3) of tus section and does not provide 
for cases under sub-section (1) Therefore, where offences are committed 
in the course of the same transaction but do not fail under sub-section (2) 
or (3), the Court is not precluded from passing sentence on every such 
offence—Q E v. Pakura, Ratanic] 369, Q E v Wazur Jan, 10 All 58; 
Q. E. v. Nirichan, 12 Mad 34, Q Ev Pershad, 7 All. 414, Loke 
Nath v. Q. Ε., 11 Cal. 349; Chandra Kant'y Ὁ E 12 Cal 495, but 
the principle of sec. 711 P. C 55 te be fullowed, and the whole pumsh- 
ment should not be more severe than the punishment for the gravest 
offence provided—Emp τ Bud> Singh 2 Atl 101, Emp v fubdar, 6 
Cal, 718, Emp. v. Ajudtta 2 All G44 Where two offences are so 
compounded together that one substantive offence can be said to have 
been committed, there should be only one sentence, wiz for the gravest 
offence proved, e.g. in cases of abduction of a child with intention to 
tteal from Its person, and thelt—in re Nowan, 7 MH.C.R. 375; house- 
breaking by night In order to commit theft, and theft—Reg. v. Tuhays, 
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1 Bom. 214; Q. E. v, Malu, 23 Bom, 706; Emp, v. Ajudhia, 2 Al ΠΗ 
Τίοιιπρ and causing grievous hurt (ςοπειγαοινε!γ)--. v. Dina Sheikh, 16 
W.R 63; Q. E. ν. Bana Punja, 17 Bom 260; rioting and murder— 
Q. E. v. Muse, Ratanlal 493; riding a horse furiously and causing hurt 
to a bystander—Q. E. v. Latiu, Ratanlal 159; house trespass with mteat 
to commit assault, and grievous hurt-~Q. y. Basoo, 2 W.R, 29 In alt 
these cases the whole pun:shment will be the same as that proviged for 
the graver offence. 


236. If a single act or series of acts is of such a 
Where it is doubts) ature that it is doubtful which of 
what offence has been several offences the facts which can 
Sormmitted. be proved will constitute, the ac 
cused may be charged with having committed all or any 
of such offences, and any number of such charges may 
be tried at once; or he may be charged in the alternative 
with having committed some one of the said offences. 


Mlustrations. 


(a) A is accused of an act which may amount to theft or 


receiving stolen property or criminal breach of trust or cheating 
He may be charged with theft, receiving stolen property, 
cnminal breach of trust and cheating, or he may be charge? 
with having commuted theft, or receiving stolen property © 
criminal breach of trust or cheating. 


(6) A states on oath before the Magistrate that he sow B 
hit C with a club. Before the Sessions Coust A states on 08 
that B never hit C. A may be charged in the alternative re 
convicted of intentionally giving false evidence, althoug! Ν 
cannot be proved which of these contradictory statements W4 
alse, 


762. Application of section :—This section contemplates 
state of facts which constitute a single offence, but where it is doub! με 
whether the act or acts involved may amount to one or other of seve! 
cognate oftences—Q E v Croft, 23 Cal. 174 (177); Damodar vba 
8 Pat 731, 1929 Cr Ὁ 413, Ganesh ν, Emp,, 5 S.LR 16, 12 hy 
224 (per Pratt | C) Where it τς not at alt doubiful which of seve 
offences the facts found would constitute, (6 4. where the facts Ἢ ἮΝ 
closed in the proceedings clearly amounted to the commission Ὁ wa 
which would constitute offences under the Excise Act and also offen 
under the Merchandise Marks Act) this section does not apply”... 
supra; Akram Alf v. Emp., 18 C L.J. 574. Moreover, this sectlom oe 
not relate to distinct acts, but to a single act or series of acts, where ie 
facts being ascertained it is doubtful which of several sections 18. appl 
cable—Sher Shah v. Emp., 1887 P.R. 43. 


_ 
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Sec. 236 does not apply where there is any doubt as to the facts, 
but applies where there is a doubt as to the law applicable to certain set 
sof facts which have been proved—Emp, v. Po Thin, 7 Rang 96, 30 Cr.L.j. 
750, 1929 Cr. Ὁ. 356; Emp. v. Nga Po, 6 Bur. L.J, 83, A.I.R. 1927 
Rang. 254 An alternative charge under this section can be framed only 
in those cases in which the prosecution cannot establish exclusively any 
one offence but are able on the facts to exclude the innocence of the 
accused and to show that the accused must have committed one of two or 
more offences—Emp. v. Ganesh, 5 SLR 16, 12 Cr.LJ. 224. This 
section applies where the law applicable to a certain set of facts is 
doubtful by reason of the nature of the single act or_series of acts done, 
and in which st is charged or found proved that the act or series of 
acts constitute one or more of several offences, the doubt being on a matter 
of law only—Khan Mahamad v. Emp., 1887 PR 11. The Code only 
contemplates an alternative finding when the facts are ascertained and it 
‘would follow beyond doubt that the facts proved constitute one of two 
offences under one section of the Penal Code, or when the evidence proves 
the commission of an offence falling within one of two sections of the 
Penal Code, and it 1s doubtful which of such sections is applicable—Reg 
y. Dewn, Ratantal 20; Sher Shak v Emp, 1887 P.R 43 This section 
‘does not apply where the facts proved raise a doubt as to whether the 
acctised is guilty of any of the charges at all—Emp v. Khudiram, 12 
C.WN 530 Sections 236 and 237 are merely provisions against the 
defeat of justice on technical grounds Where an offence 1s proved 
by the evidence, but its legal deflnition 1s doubtful or has been incorrectly 
given in the charge, then sec, 236 or sec 237 may be resorted to. They 
teally deal with instances which the language of sec 235 might fail to 
cover—Mahadeo Gir v. Emp., 9 NL.R. 26, 14 Cr LJ 135 


Therefore, this section does not apply where the doubt in the mind 
‘of the Judge was not whether on the facts proved the accused’s act fell 
within the purview of sec. 302 or sec 201 1 P C. but whether there 
was sufficient proof that the accused had in fact committed the murder 
of the deceased or had merely caused evidence of murder to disappear, 
such a doubt being a doubt as to facts—Partapa y Crown, 1913 PR. 11, 
14 Cr.L] 664. So also, the section is mapplicable where the doubt 
exists as to whether the accused had committed murder or culpable homi- 
cide not amounting to murder, such a doubt being based on facts only— 
Khan Mahd. v Emp., 1887 PR 11. So again, where the accused was 
charged under two heads of charge with committing dacoity in each of 
two adjoining houses, and It was doubtful as to which house he entered, 
an alternative charge that the accused commutted dacoity either in A's 
house or in B's house is illegal—Reg v Deny, Ratanlal 20. Even though 
the Magistrate frames alternative charges in a case where the facts are 
in doubt, still he is not entitled, at the concluston of the trial, to com- 
Promise his doubts as to the true facts of the case by convicting in the 
alternative. He is bound to come to 5 distinct finding as to the facts, and 
then only If the law applicable to the facts which he considers to have 
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been proved is doubtful, he may convict in the alternative—Emp. v- 
Po Thin, 7 Rang. 96, 30 Cr.L.J. 750, 1929 Cr. C. 356 


This section only authorises a charge in the alternative when it is 
doubtlut which of the several offences the facts which can be proved 
will constitute, and not where there may be a doubt as to the facts whic 
constitute one of the elements of the offence—lWafader v. Q E., at Cal 
955; Nayanulla ν. Emp., 26 Cr.LJ. 594 (Cal); Ganesh vy. ἘΓΊΡ.. 5 
S.LR. 16, 12 CrL.J. 224 (per Pratt J. C.). 


This section does not apply where the two offences are distinct and 
separate, the one offence being committed subsequent to the other, €8 
the offence of abetment of forgery and the offence of using the forged 
document. Jn such a case, the offence of abetment of forgery 15 complete 
when the document 1s written and signed; the use of the forged docu- 
ment is a subsequent act, and is a distinct and separate offence for which 
the accused is entitled to be seperately charged—Harun Rashid v Erp, 
53 Cal. 466, 30 C W.N. 432, 27 Cr.L J. 606. 


Where the offences are of a cognate nature, eg. theft and receiving 
stolen property, charges may be framed alternatively—Sant Singh ν. Emp» 
1889 P.R 26. So also, a charge of murder may be joined In the alter” 
native with a charge of causing evidence of murder to disappear—Bes# 
v. Emp, 6 Lah 226 (PC), 30 C.W.N. 581, 26 CrL J. 1089 Emp 
v Hanmappa, 25 Bom. L.R. 231, 25 Cr.L.J. 1349; Andal v. Emp, i 
SLR. 185, 26 CrLJ 909; Crown v. Bawa Maghindas, 4 SLR. 41% 7 
Cr.LJ 731 (The contrary view expressed in Tarap Ali v. ΟΕ, ἧς 
Cal. 638, and Samanta ν Emp., 20 C.W.N. 166 is overruled by the 
Privy Council case of Begu vy Emp., supra), On charges nnder sec 
489A (counterfeiting a currency note) and sec. 410 (cheating) the Hieh 
Court directed the conviction to be in the alternative—Hira V Emp: 
15 ALJ. 587, 18 Cr.LJ 790 

This section .refers to cognate offences, such as theft and erimnt! 
breach of trust, and does not relate to offences of so distinct 8. character 
as murder and theft—Emp v Narottam, 1888 A.W.N. 85 An atternatis® 
charge should not be framed in respect of such distinct offences ἣν 
offences under secs 182 and 2111 P C—Thakur Singh ν. Chatiar, Ha 
P.R 20, 11 CrLJ 420 An alternative charge cannot be framed ἢ 
respect of distinct offences, nor even in respect of cognate offences ui 
the difference is one of degree, t.e, as to the intention imputed to t | 
accused or 85 to some circumstances of aggravation The La 
intention imputed to the accused must be specifically determined and | 
allowed to remain a subject of doubt in an alternative charge—Ganesh ὴ 
Emp., 5 SLR. 16, 12 Cr.L J. 224. 

When it is doubtful as to whether the offence was under 
section of the Penal Code or under a section of any other law (e 8: 


A a 
Office Act), the charge should be cumulative An alternative aoe 


a certaift 
Post 


cannot be framed in respect of an offence under the Penal Corb]. 
an offence under δ special law—Ganesh v. Emp., 5 5 1... 16, 12 Bee 
7 Cr.L J. 1360 


224. See also Emp. v. Nga Shwe, 4 Rang 355, 2 
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see Manhari ν. K E., 45 Cal. 727 and Tuls: Teint v. Emp., 50 Cal. 564, 
24 Cr.L J. 372, where it has been held that a charge under sec. 380 
1. P. C. may be framed alternatively with a charge under sec. S4A of 
the Calcutta Police Act. The Patna High Court also holds that a charge 
under sec. 16 of the Motor Vehicles Act may be framed alternatively 
with a charge under sec 3381. P, C—Maksuddan v Emp., 2 P.LT. 31. 


Where the accused may be charged alternatively under two sections, 
it is not illegal to charge him under those sections cumulatively Compare 
MWustration (a)—Damodar v. Emp, 8 Pat. 731, 1929 Cr Ο. 413, Thus 
it is not Megal to charge an accused both under secs 380 and 414 1 P. 
Code—Damodar, supra. 


If charges are framed cumulatively, and such framing of charge 15 
illegal, the illegality cannot be cured by saying that tf the charges had 
been [ramed alternatively 1t would have been valid Thus, a joinder of 
charges of three offences under section 411 I. P C with a charge 
of three offences under sec 414 1 P C 15 illegal, because sec. 234 
does not allow a joinder of charges of more than three offences, but this 
illegality cannot be corrected by the argument that if the charges had 
been framed in the alternative under sec 236 there would have been 
no defect in the trial—Chetto v Emp, 49 Cal 555, 24 Cr J. 86 


Charges must be separate -—Alternative charges under two sections 
cannot be combined together in one head of charge. If the Magistrate 
desires to charge the accused in the alternative, he must frame two separate 
alternative charges—Emp v. Po Thin, 7 Rang 96, 30 Cr L.J. 750, 1929 
Cr. C. 356, Thus a charge in the alternative, of embezzlement and abet- 
ment thereof, must not be considered as one charge, the provisions of 
sec 236 designate them as different charges in the alternation-——Janeshar 
ν. Emp, 51 All 544, 30 Cr.L.J. 687 (689) 


763. Contradictory statements .—Illustration (δὴ) shows that 
contradictory statements constitute the offence of giving false evidence, 
although it cannot be proved which of the two statements 15 false. 

An alternative charge in respect of two contradictory statements can 
be framed only when the prosecution is unable te prove which of the 
two statements 1s false—Harnam vy Emp, 1890 PR 27; Pub Pro v 
Muthu Vannan, 2 Weir 300. Otherwise two separate charges ought to 
be framed, one relatinz to each statement, and such evidence a3 15 
Procurable should be adduced to prove the falsity of one or other of 
the two statements—Pub Pro v Kah Vannan 2 Weir 299 


To attract the applicabihty of this section and justify a charge in the 
alternative in respect of contradictory statements, it 15 essenual to re- 
member that it is only when the statements constitute a series of acts 
that an alternative charge can be framed under this section Thus, there 
is a common relation between a police investigation, an inquiry by the 
Magistrate preliminary to commitment, and a final trial im the Sessions 
Court; the words ‘senes of acts’ would be epplicable to the statements 
made at these different stages, and an slternanve charge can be framed 
In respect of the statements—Saleh Shak v Cronn, 16 SLR, 288, 2 


664 THE CODE OF CRIMINAL PROCEDURE = [Cu. XIX. 


Cr.L.J. 1195, ALR. 1924 Sind, {5 Patraji v. Emp., 12 O.LJ. 6H, 2 
O.W.N. 637, 26 Cr.L.J 1457. 

764, Sentence :—When the conviction is in the ahernauve, tht 
Court should pass the maximum sentence provided for the lesser of th 
two alternative charges—Hira vy. Emp., 15 ALJ. 587, 18 CrL} 19); 
Sobha Singh v K. E, 1903 P.L.R. 63. 


237. (1) If, in the case mentioned in section 236, 
When k ΤΡ ΙΕ the accused is charged with one 
charged with one offence and it appears in evidence 
offence he can be con- that he committed a different offence 
wipe. Of another for which he might have been 
charged under the provisions of that section, he may 
convicted of the offence which he is shown to have com- 
mitted, although he was not charged with it. 


(2) (Omitted.) Ξ 


Mastration. 


A is charged with theft ; it appears that he committed the 
offence of criminal breach of trust or that of receiving stole 
goods. He may be convicted of criminal breach of trust ot er 
receiving stolen goods (as the case may be), though he was 70! 
charged with such offence. at 

Change ~—Sub-section (2) has been omitted from this section ” 
has been re-enacted as sub-section (2A) of section 238, as it should 
more appropriately placed under that section. 7 

765. Scope of section :—Section 237 has to be read be 
section 236 It applies to cases where sec. 236 apphes. If the. fact 
of the case do not fall under sec 236, sec, 237°has got no application 
Genu Manjht v. K. E, 18 CW.N 1276, Haran Rastud ν. Emp, 
Cal. 468, 30 CWN 432, 27 Cr.L J. 606, Akram Ali v."Emp, δ 
CL.J. 574; Raghunath v Emp, 24 ALJ. 168, 27 Cr.LJ. 152. It a 
an enabling section which empowers the Court to convict the accused ; 
offences for which no charge has been framed but for which 8 eo 
could have been framed under sec 236—Bhowanath v. Emp, 4 P.L δ. 
40, 19 Cr.L.J 202 ἢ 

766, Conviction for different offence :—I! on the et 
found, of which the accused may be taken to have notice, another omen 
appears ta have been committed by him, and if on those facts it aes 
doubtful as to which offence the accused has committed, he may 5 
convicted under secs, 236 and 237 of the other offence—Dibakar 4 
Scktidhar, 54 Cal 476, 31 CW.N. 527, 28 CrLJ. 404 τ ed 
person charged with and tned under sec. 411 I. P. C. (receiving (theld 
Property) may be convicted of an offence under sec. 379 I. P. ot nee 
τῷ E ν. Karim Baksh, 1888 A.W.N. 116 Similarly, a person *haré' 


-- 
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with theft may be convicted of receiving stolen property—In re Kuppam 
Ambalam, 17 M.L.J. 219 A person charged with criminal breach of 
trust (sec. 405 I. P. Ὁ.) may be convicted of the offence of criminal 
misappropriation (sec. 403 1. P. C )—Dwarkadas v. Emp., 30 Bom. L.R 
1270, 30 Cr.L J. 329 (330). A person charged under sec, 278 I. P. 
Code may be convicted under sec 290 I Ρ. G—Emp. v. Shiva Dat, 
3 Luck. 680, 5 O.W.N. 641, 29 Cr.L.J 893 (894). A person charged 
with criminal breach of trust may be convicted of attempting to cheat— 
Reg. v. Ramajirew, 12 BHCR. 1 A person charged under sec. 380 
I. P. C. may be convicted under sec 54A of the Calcutta Police Act, 
although he was not charged with the latter offence~Tuls: Telini v. 
Emp, 50 Cal. 564 Where the circumstances of 2 case were such 
that it was open to the Crown to have charged the accused under 
secs. 457, 395 or 392 of the I, P Code, and the accused were charged 
under sec 395 but convicted under sec. 457 1 P. C, althotgh there 
was no fresh charge under the latter section, held that the conviction 
was not illegal in view of the provisions of secs 236 and 237 Cr P. 
Code—Mathura v Emp., 2 Luck 444, 28 CrLJ 460 


But the two offences (se the offence charged and the offence of 
which the accused 1s convicted) must be cognate offences Secs 236 
and 237 refer to cognate offences such as theft and criminal breach of 
trust, and do not relate to offences of so distinct a nature as murder 
and theft—Q E v Narotam, 1888 AWN 95, Wallu v Crown, 4 Lah, 
373, 25 Cr.L.J. 385; Gulabchand, 28 Crh J. 189 (Nag.). In other 
words, the alteration of finding must not be such as to prejudice the 
accused by making him answer a charge of an entirely different character, 
necessitating a distinct defence altogether Thus, where the accused was 
charged with theft of a tree, he could not be convicted under sec. 143 
1. P, C on the ground that he had gone with his men to the spot 
armed with lathis, as the defence for the two charges must be distinct, 
and the accused must be held to have been prejudiced by the alteration 
of charge—Dibakar v Saktidhar, 54 Cal 476, 31 CWN 527, 28 
CrLj. 404. A person charged with rape cannot be convicted of 
kidnapping, since the two offences involve different elements and different 
questions of fact—Emp v Sakheram, 8 Bom LR 120 Persons charged 
with dacofty cannot be convicted of receiving stolen property—Reg. v. 
Gopata, Ratanlal 34. A person charged with dacoity cannot be convicted 
of grievous hurt—Rameshwar, 5 OWN 601, 29 CrLJ 763; or of 
house trespass—Q vy Solamut, 23 WR 59 A person charged with 
the offence of abetment of forgery cannot be convicted of the offence 
of using a forged document, because the latter offence is a distinct snd 
different offence from the former, and was committed subsequent to tt 
The abetment of forgery was complete when the document was written 
and signed; the use of the forzed document was a subsequent act, and 
was a different offence for which the accused should be separately 
charped—Herun vy Emp 53 Cal 466, 27 CrLJ 606 But 5 person 
charged with murder (sec 302 1 P ©) may be convicted of causing é 
evidence of murder to disappear (sec. 201 1 P C.} without any charge‘ 
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in respect of the latter offence, because the accused might have been 
charged with the two offences in the alternative, under sec. 236—Begit 
y. Emp., 6 Lah. 226 (P.C.), 30 C W.N. 581, 27 Bom, L.R. 707, 23 
A.L.J 636, 48 ML.J. 643, 26 Cr.L.J. 1059; Rannun v K, E., 7 Lab 
84, A.LR, 1926 Lah 88, 27 Cr.L.J. 709; Umed Sheikh v. Emp , 90 
C.WN. 816, 27 CrLJ. 1011; Dal Singh v. Emp., 29 Cr.L J. 451 (458) 
({Lah.) A person charged with murder (sec. 302 I. P. C) can be con- 
victed under sec. 193 I P. C. of fabricating false evidence in respect 
of the murder in order to throw off suspicion from himself--Emp \ 
Ismail, 52 Bom 385, 29 Cr.L.}. 403 (405). 


A person charged under sec 452 I. P. Code cannot be co: 
of an offence under sec 19 Arms Act, because the latter offence 18 af 
offence under a special Act and the accused was not charged with it 
and had no opportunity of meeting 1t—Emp v Nga Shwe, 4 Rang 885, 
21 ΟΥ..} 1360 


A person who 1s charged under secs 149 and 8251 P. Co with 
having constructively committed the offence of causing grievous hurt 
by bemg a member of an unlawful assembly, cannot be convicted under 
sec 325 1. Ρ. C of causing grievous hurt with his own hands~Panchu 
Das v Emp, 34 Cal 698; K E. y Medan Mandal, 41 Cal. 662. ἘΝ 
the Madras High Court 1s of opinion that :f a person 15 being charge 
with being a member of an unlawful assembly, one of the members 
of which caused grievous hurt in pursuance of the common vbject, te 
Is mo necessary tmphcation that that particular member (who cause 
the grievous hurt) 1s not himself Consequently if he is charged under 
secs. 326 and 149 1 P C with causing grievous hurt by amplication 
by reason of his beng a member of an unlawful assembly, and τὶ ef 
found that he himself caused the grievous hurt, he may be convicts? 
under sec 326 I. P C. alone of the substantive offence of causils 
grievous hurt himsell—Theethumala v K. E., 47 Mad. 746 (F.B)s a 
ML.J. 221, 35 MLT 21. 


The accused were convicted by a Magistrate under 86: 
149 I. P. Code ‘The Sessions Judge on appeal found that th 
of unlawful common object τῷ the assembly as a whole, which is req' 
to convict the accused under sec 326 read with sec, 149 was wanliiés 
bur as the petitioners had the common mention to cause grievous ut 


he convicted them under sec 326 read with sec. 34 I. P. Codes 
conviction 


nvicted 


gs. 326 and 
e efement 
rared 


framing a specific charge under those sections. Held, that the 
was not bad—Bhondu Das v. Emp, 7 Pat. 758, 30 Cr.L J. 
In this case it was further held that the contrary view taken m Rea: 
ν. Emp., 16 C.W.N 1077, 13 CrL.J 502 must be deemed 
by the Privy Council case of Barendra v Emp., 52 Cal. 
C.WN, 181, 

Alteration of charge necessary -—When a person 15 charged with ae 
offence and is convicted of a different offence, the Court should aoe 
the charge under sec. 227 of this Code before conviction. Sec. 237 Oy 
not imply that a person charged under one section of the I- Pp. c 


wer 
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be convicted under another section, without altering the charge~Q. E. 
vy. Karim Baksh, 1888 A.W.N. 116, When the charge Is altered, the 
altered charge must be read and explained to the accused as provided 
in clause (2) of sec. 227—Dhum Singh v. Emp., 23 AL.J. 436; Raghu- 
nath v. Emp., 24 A.L..J 168, 27 Cr.LJ 152. Unless this 1s done, 
the conviction under the altered charge will be set aside—Raghunath 
v. Emp (supra). 


767. Power of Appellate Court :—An Appettate Court has 
power to convict the accused for an offence, though he was not charged 
with and tried for that offence τῇ the original Court—Lala Ojha v Q. E, 
26 Cal. 863, Kalichatan v. Emp., 41 Cal. 537, 18 C.W.N 309; Jawad 
Husain v Emp, 2 Luck 503, 28 CrLJ 673, Emp v. Ismail, 52 Bom. 
385, 29 Cr.L.J. 403 (405) And the Appellate Court can do so not 
only under this section but also under sec 423 (δ) (2)—Krishnan v 
Emp., (1916) 2 MW.N 267, 17 CrLJ 384 

But in so altermg the conviction the Appellate Court must consider 
in each particular case as to whether the procedure followed by xt, although 
it may be strictly correct in law, 1s one which should be adopted in the 
case. If the prosecution establishes certain acts constituting an offence, 
and the Court misapplies the law by charging and convicting an accused 
person for an offence other than that for which he should have been 
properly charged, and if notwithstanding such error the accused has by 
his defence endeavoured to meet the accusation of the commission of 
these acts, then the Appellate Court may alter the charge or finding and 
convict him for an offence which those acts properly constitute, provided 
the accused be not prejudiced by the alteration in the finding Such an 
error Is one of form rather than of substance—Lala Oyha v. Q E., 26 
Cal. 863, 3 C.W.N. 653 Thus, the accused was convicted by the trial 
Court for theft of a tree, under sec 379 1 P C The tower Appellate 
Court found that the accused bona fide believed the tree to be his own, 
and set aside the conviction for theft but convicted the accused under 
sec 143 I, P. C. on the ground that he had gone with his men to the 
spot armed with lathis, held that the conviction by the Appellate Court 
was illegal, inasmuch as the defence in the two charges must be distinct 
and the secused must be held to have been prejudiced by the alteration 
of conviction into one under sec 143 1, P Code—Dibakar v Saktidhar, 
84 Cal 476, 31 C.WN 527, 28 Cr.LJ 404 


238. (1) When a person is charged with an offence 
When offence proved consisting of several particulars, a 
included in offence combination of some only of which 
ee constitutes ἃ complete minor 
offence, and such combination is proved, but the remain- 
ing particulars are not proved, he may be convicted of 
the minor offence, though he was not charged with it. 
(2) When a person is charged with an offence, and 
facts ate proved which reduce it to a minor offence, he 
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may be convicted of the minor offence, although he is not 
charged with it. 

(2A) When a person is charged with an offence, he 
may be convicted of an attempt to commit such offence, 
although the attempt is not separately charged. 

(3) Nothing in this section shall be deemed to autho- 
rize a conviction of any offence referred to in Section 19 
or Section [99 when no complaint has been made as 
required by that section. 


Mlustrations. 


(a) A is charged, under Section 407 of the Indian Penal 
‘Code, with criminal breach of trust in respect of property δῆς 
trusted to him as a carrier. It appears that he did commit 
criminal breach of trust under Section 406 in respect of the pro- 
perty, but that it was not entrusted to him as a cartier. ΚΕ 
may be convicted of criminal breach of trust under Section 400. 

(b) A is charged, under Section 325 of the Indian Penal 
Code, with causing gnevous hurt. He proves that he acted on 
grave and sudden provocation. He may be convicted under 
Section 335 of the Code. 

Change .—By section G4 of the Criminal Procedure Code Amend: 
ment Act (XVIII of 1923) sub-section (2) of section 237 has been trans” 
ferred to the present section and re-enacted as sub-section (2A). # being 
more appropriate under this section than under section 237. 

768. Principle of section :—Where an offence consists of 
severaf particulars, a combination of some only of which constitutes ἃ 
complete minor offence, the graver charge gives notice to the accused ὰ 
all the circumstances gomg to constitute the mmor offence of which he 
may be convicted. The latter is arrived at by mere subtraction from the 
former. But when the circumstances constituting the major charge do ao 
necessarily and according to the defintion*of the offence imputed by that 
charge constitute the minor offence also, the principle πὸ longer appli 
becatise notice of the former does not necessarily involve notice of δὴ that 
constitutes the latter—Reg. v. Chand Nur, 11 BH.C.R. 240. 

Though a Magistrate has power under this section to convict Ὡς 
accused of a different offence from what be was originilly accused ν᾿ 
still this must be done only in cases where the accused is not in any bp 
prejudiced by the conviction on the new charge The accused person : 
entitled to Know with certamty and accuracy the exact nature of the chat Fel 

brought agaist him, and unless he has this knowledge, he are 
seriously prejudiced in his defence—Balkeshwar v. Emp.. 3 P- «τ. τ᾿ 
23 Cr.L]. 14. But where the accused is charged under sec 457 J. eas 
for criminal trespass with itent to commit theft, it is open t0 


ws 
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Magistrate to convict him under sec 456 1. P. C. for criminal trespass 
with intent to carry on an intrigue with a woman, and the accused is 
not in any way prejudiced by such convictlon, because to sustain a con- 
viction under sec 456 1. P. C it 1s not necessary to specify the criminal 
intention, it is sufficient 1} a guilty intention 1s proved such as 15 con- 
templated in sec. 441 1 P CW—Karai v Emp, 44 Cal. 358, 17 
Crab. 424. 


But the Patna High Court holds in 8 similar case that on a charge of 
criminal trespass with intent to commit theft the accused cannot be con- 
victed of criminal trespass with intent to commut adultery, because he will 
be prejudiced by such a conviction—Balhkeshuar v Emp, 3 PLT 322, 
23 Cr. j. 114, 


“Minor offence’? —Munor offence 1s not defined anywhere in 
the Code and should be understood in its ordinary and not in any technical 
sense—Q). E. v. Sitanath, 22 Cal 1006 It means an offence deserving 
a Jesser degree of punishment 


This section enables a Court to convict a person of a minor offence, 
although he was charged with a major offence, but it does not enable a 
Court to do the contrary, t.¢ to convict on a major offence when the 
accused was charged with a minor one—Q. Ε. v. Durgya, 1 Bom. 
LR 513. 


769. Cases under this section :—An offence under section 
3651 P. C. can be said to be a minor offence as compared with secs. 366 
and 376 I, P, C. and a person charged under the latter sections can be 
convicted of the offence under the former section (365 I. P. C.) even 
though he was not charged with it~Q E. v. Sitanath, 22 Cal. 1006. A 
person charged with dacoity may be convicted of theft, though he was 
charged with dacity and not with theft—Q, E. ν, Kkoda, 17 Bom, 369 
A person charged with an offence under sec. 457 can be convicted of an 
offence under sec, 414 1 P. C., since the latter offence is included in 
the former~Q. E, v. Balu, Ratanlal 293. 


Where the graver offence of rioting was not proved, the Magistrate 
Was competent to try the accused for the lesser offence of assault—Q. E. 
v Papadu, Ἴ Mad, 454. Where the accused is charged with offences under 
secs. 304 and 3251. P. C., he may be convicted under sec. 323 1. P, C.— 
Dasarath v. Emp, 34 Cal. 325 An offence under sec. 211 1. P. C. 
includes an offence under sec. 182 I. P. C. and therefore it is competent 
for the Magistrate to convict under sec 182, though the accused may be 
charged under sec, 211 1. P. C —Crown v. Khubomal, 8 SLR. 179, 16 
Cr.L.J. 104 A person charged under section 457 1. P. C. for criminal 
trespass with intent to commit theft can be convicted of an offence under 
sec. 456 I. P. C. for criminal trespass with intent to carry on intrigue with 
a woman—Karah vy. Emp., 44 Cal. 358, 20 C.W.N. 1075. Where the 
common object of an unlawful assembly is to commit criminal trespass, 9 
person charged under section 147 I. P. C. for bemg 2 member of an 
unlawful assembly can be convicted under sec. 447 1. P. C. (criminal 
trespass}, because the latter offence is a minor one and ineluded in the 
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Jormer—Ariff v  Emp., 18 C.W.N. 992. Where the charge is under 
sec, 430 1, P. Code (mischief by cutting the embankment of a reservoit), 
the conviction can be under sec. 426 I. P. C. (mischief)—Banamali v 
K. E., 6 P.L.T., 39, 26 Cr.L.J. 682. 

In the trial of an accused by a Sessions Judge with the aid of assessors 
for an offence so triable, it is competent to the Judge to convict the accused 
of a minor offence thdugh that offence is triable only by a Jury—Emp 
v. Changauda, 45 Bom 619. Similarly, an accused charged under sec 
412 1. P. C. (triable by jury) can be convicted under sec. 4111, P. c 
(triable with the aid of assessors) though not separately charged with the 
latter olfence—Emp. v. Gulabchand, 27 Bom. L.R. 1416, 27 Cr.L.J. 650 ᾿ 


770. Cases not under this section :—A charge under 
sec. 376 I, P C cannot be altered into a conviction under sec 3661. P. C 
because the two sections involve different elements and different questions 
of fact, and the latter cannot be said to be minor to or included in the 
former—Emp. v. Sakharam, 8 Bom, L.R. 120; G. C. Sircar v. Emp, 3 
Rang 68, 4 Bur, L.J 29, Similarly, where the accused was charged me 
murder but the evidence disclosed an offence of kidnapping from lawful 
guardianship, a conviction for the latter offence could not be sustained since 
tt was neither minor to nor included in the former offence—Savari Ἄγ, 
2 Weir 302 An offence under sec 202 I. PC, 18 not a minor offenc 
included in the offence under sec. 201 1. P. C. and therefore a can 
for the former offence cannot be had where the charge was under the latte 
section only—Imp v Rino, 5 SLR. 123, 13 CrLJ. 18 A Geely 
charged with dacoity and riot cannot be convicted for house trespass, es 
latter offence not being a part of the former—Q. v. Salamut Ali, 23 we 
59. A person charged with dacoity or house-breaking by night cannot tee 
convicted of dishonestly receiving stolen property; because none of ᾿ 
particulars which go to make up the offence of dacoity or house-breaking 
constitute by themselves the offence of receiving stolen property; and hence 
the latter offence cannot be considered as a minor offence meluded 19 
the dacoity or house-breaking—Achpal v. Emp, 26 Cr.L.J 1361 (Leh ). 
A person charged with robbery cannot be convicted of house-breakiné 
by night and theft in 2 dwelling house, because all the particulars 
constituting the latter offences are not included in the definition of Lain 
with which the accused was charged—Q. E. v. Dala, Ratanlal 211. Ἶ 
person charged with murder cannot be convicted of robbery—Walla 
Crown, 4 Lah, 373, 25 Cr.L J. 385 

tine, 


Rioting and hurt etc —Where the accused were charged with rm 7 
they could not be convicted of criminal trespass and hurt, because nom 
of the latter offences was a necessary ingredient of the offence of ot 
and it was not proved that the common object of rioting was aivepe 
trespass or hurt—In re Mongalu, 18 Cr.L.J. 860 (Mad). A charge ie 
rioting under sec. 149 I. P. Code does not include as a minor ofene®, 
any specific act of violence by an individual accused so as tO camer 
a conviction under sec. 352 I. Ρ. Code—Afallz Gope v. Emp.» 
P.L.T 875, 30 Cr.L.J. 891 (892); Kanta v. Emp., 12 Cr.L.J. 82 (C#l)- 
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Where the accused is charged with being a member of an unlawful 
assembly and with committing grievous hurt by implication (secs 149 
and 325 1. P. C.) he cannot be convicted of the substantive offence of 
causing grievous hurt under sec. 325 by his individual act; because 
under no reasonable construction of this section can the substantive 
offence of causing grievous hurt individually be regarded as minor to 
or included in the charge under secs 325 and 149 I. P. C of causing 
grievous hurt by implication—Panchu v Emp, 34 Cal. 698; Emp. v. 
Madan Mandal, 41 Cal 662; Dasarath ν Emp, 34 Cal. 325; Reazuddi 
ν. Κι E., 16 C.W.N. 1071] Contra—Theethumala: v. K. Π., 47 Mad. 
746 (F.B) cited in Note 766 under sec. 237. 


771. Sub-section (2A)—Aitempt.—Under this sub-section, 
when an accused is charged with an offence he may be convicted of 
having attempted to commit that offence, although the attempt was not 
separately charged—Sadho Lat v K. E., 1 PLJ 391, 17 Cr.L.J. 272; 
Bulinghurst vy. Blackburn, 27 ΟὟ Ν 821; In re Doratswamt, 48 Mad, 
174, 48 MLJ 190, 26 CrL.J 755 


Abetment —There is a conflict of opinion as to whether a person 
‘charged with a substantive offence can be convicted of abetment of that 
offence, In Padmanabha, 33 Mad 264, Sheoratnr v Emp, 21 Crl.j. 
44 (Pat.), Darbars vy Emp, 22 CrLJ 311, Mutha Karakku v Emp., 
1922 M.W.N 182, 23 CrLJ 206, Emp v. Raghya, 26 Bom. LR. 323, 
25 Cr.L J. 1135, Hulas v. Emp, 44 C.LJ 216, 28 CrLJ 2, Mahabir 
v. Emp., 49 All. 120, 27 Cr.L.J. 1118, and Reg, v. Chand Nur, 11 
B.H.C.R, 240, it has been held that it 15 improper for a Court to find 
ἃ man guilty of the abetment of an offence, on a charge of the 
substantive offence only; because when a man is accused of a substantive 
offence, he may not be conscious that he will have to meet an imputation 
of collateral circumstances constituting an abetment of it, which may be 
quite distinct from the circumstances constituting the substantive offence 
itself, A charge for the substantive offence as such gives no intimation of 
a trial to be held for the abetment But in Yeditha v Emp., 23 M.L.J. 
72, 13 CrL.J 453, and Kehr Singh v Crown, 1921 P.WR 11, 22 
Cr.L.J. 161, it has been said that if on the facts proved two charges 
can be framed, v1z,, the commission of the principat offence and the 
abetment thereof, the accused can be convicted of the offence of 
abetment, though it was not separately charged against him It cannot 
be laid down as a universal rule that a person charged with a substantive 
offence only cannot be convicted of abetment thereof, the answer 
depends on the facts of each case, and it must be seen in each case 
whether prejudice has been caused to the accused by such conviction— 
Kadira vy. Emp, 29 CrLJ. 1093 (1095) (Cal); jnanada Charan v. 
Emp., 50 CL.J. 472, 1929 Cr C 595 (596), Indar Chand v Emp., 
42 Cal. 1094 (1133). 


An accused may be convicted of a substantive offence though he was 


charged only with abetment of that offence, see Lal Chand y. Crown, 
1912 P.W.R. 17, 13 Cr.L.J 252. 7 
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772. Sub-section (3)—When mmor offence regitres complant :— 
See sub-section (3). A person charged with one offence cannot be con~ 
victed of a munor offence, if the latter offence requires ἃ complaint by ἃ 
particular person mentioned in secs, 198 and 199, ‘Thus, the offence of 
adultery requires complaint by the husband, and therefore a person charged 
with Tape cannot be convicted of adultery in the absence of a complaint 
by the husband Even the husband’s giving evidence in the case will not 
amount to a complaint—Emp ν. Kalla, 5 All 233. See Notes 650 and 
654 under secs. 198 and 199 

773. Power of Appellate Court and High Court :— 
The powers under this section may be exercised by Appetlate Courts, ὅπ 
Appellate Court can alter a conviction for a major offence into a conviction 
for a minor offence—~Haauman v Emp,, 20 ALJ. 213, 23 Cr.LJ 198 

Where the jury acquitted the prisoners of certain offences and found 
some other facts upon which the jury could have convicted them of some 
other offence, but did not convict, the High Court has power to convict 
the prisoners of the latter offence— Emp vy. Hara: Mirdha, 3 Cal. 189. 


239, When more per- 


What per. SOS than 
sons maybe OMe are ac- 
fharged cused of 
jointly, 

the same 


offence or of different 
offences committed in 
the same transaction, 
er when one person is 
accused of committing 
any offence and an- 
other of abetment of, 
or attempt to commit, 
such offence, they may 
be charged and tried 
together or separately 
as the Court thinks fit, 
and the provisions con- 
tained in the former 
part of this Chapter 
shall apply to all such 
charges, 


239. The following persons 


What per» may be charge 
somsmay be and tried together, 
jointly. namely :— 


(a) persons accused of the 
same offence committed in the 
course of the same transactiop> 

(Ὁ) persons accused of an 
offence and persons accused 0 
abetment or of an attempt '© 
commit such offence; 

(c) persons accused of more 
than one offence of the ταῖς 
kind within the meaning Οἱ" 
section 234 committed by thet 
jointly within the period © 
twelve months; ᾿ 

(d) persons accused of differ 
ent offences committed in the 
course of the same transachon: 

(6) persons accused of a” 
offence which includes theft, 
extortion or criminal misappTo 
priation, and persons accuse Lo: 
receiving of retaining OF assis 
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in the disposal or concealment 
of property possession of which 
is alleged to have been trans- 
ferred by any such offence com- 
mitted by the first named 
persons, or of abetment of or 
attempting to commit any such 
last named offence; 


(f) persons accused of offences 
under sections 411 and 414 of 
the Indian Penal Code or either 
of those sections in respect of 
stolen property the possession of 
which has been transferred by 
one offence; and 


(g) persons accused of any 
offence under Chapter XII of 
the Indian Penal Code relating 
to counterfeit coin, and persons 
accused of any other offence 
under the said Chapter relating 
to the same coin, or of abetment 
of or altempting to commit any 
such offence; 

and the provisions contained 
in the former part of this 
Chapter shall, so far as may 
be, apply to all such charges. 


Mlastrations. 


(α) A and B are accused of the same murder A and B may 
be charged and tried together for the murder. 


(8) A and B are accused of robbery, in the course of which 
A commits a murder with which B has nothing ta do. A and 
B may be tried together on a charge, charging both of them 
with the robbery, and A alone with the murder. 

_, (c) A and B are both charged with a theft and B is charged 
with two other thefts committed by him in the course of the 
same transaction A and B may be both tried together on a 
charge, charging hoth with the one theft, and B alone with the 
two other thefts 


Cr. 43 
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772. Sub-section (3)—IWhen minor offence requires complaint ~ 
See sub-section (3), A person charged with one offence cannot be con 
victed of a minor offence, if the latter offence requires a complamt by ἃ 
particular person mentioned in secs. 198 and 199, Thus, the offence of 
adultery requires complaint by the husband, and therefore a person charged 
with rape cannot be convicted of adultery in the absence of a complaint 
by the husband. Even the husband’s giving evidence in the case will not 
amount to a complaint—Emp, y. Kallu, 5 All, 233. See Notes 650 and 
654 under secs. 193 and 199. 

773. Power of Appellate Court and High Court :~ 
The powers under this section may be exercised by Appellate Courts; 20 
Appeltate Court can alter a conviction for a major offence into ἃ conviction 
for a minor offence—Hanuman y, Emp., 20 A.L.J. 213, 23 CrL.J. 198 

Where the jury acquitted the prisoners of certain offences and found 
some other facts upon which the jury could have convicted them of some 
other offence, but did not convict, the High Court has power to convict 
the prisoners of the latter offence—Emp, v. Harai Mirdha, 3 Cal 189. 


239. When more per- 


What per S008 than 
sonsmaybe OMe are ac- 
gharee4 cused of 
jointly, 
aoa the same 


offence or of different 
offences committed in 
the same transaction, 
or when one person is 
accused of committing 
any offence and an- 
other of abetment of, 
or attempt to commit, 
such offence, they may 
be charged and tried 
together or separately 
as the Court thinks fit, 
and the provisions con- 
tained in the former 
part of this Chapter 
shall apply to all such 
charges. 


239. The following persone 
What per. may be charge 
charged and tried together 
jointly. namely :— 


(a) persons accused of the 
same offence committed in the 
course of the same transaction; 

(δ) persons accused of δῇ 
offence and persons accused © 
abetment or of an attempt fo 
commit such offence; 

(c) persons accused of more 
than one offence of the sam¢ 
kind within the meaning ©- 
section 234 committed by ἴων 
jointly eae the perio 
twelve months; Ἢ 

4) persons accused of differ- 
ent offences committed in, thé 
course of the same transaction; 

{e) persons accused of i 
offence which includes theft. 
extortion or criminal misapPro” 
priation, and persons accused OF 
receiving or retaining or assis! 
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in the disposal or concealment 
of property possession of which 
is alleged to have been trans- 
ferred by any such offence com- 
mitted by the first named 
persons, or of abetment of or 
attempting to commit any such 
last named offence; 


ersons accused of offences 
Ba dot 411 and 414 of 
the Indian Penal Code or cither 
of those sections in respect of 
stolen property the possession of 
which has been transferred by 
one offence; and 


(g) persons accused of any 
offence under Chapter XII of 
the Indian Penal Code relating 
to counterfeit coin, and persons 
accused of any other offence 
under the said Chapter relating 
to the same coin, or of abetment 
of or attempting to commit any 
such offence ; 

and the provisions contained 
in the former part of this 
Chapter shall, so far as may 
be, apply to all such charges. 


Hlustrations. 


(a) A and B are accused of the same murder A and B may 
be charged and tried together for the murder. 

(b} A and B are accused of robbery, in the course of which 
A commits a murder with which B has nothing to do. A and 
B may be tried together on a charge, charging both of them 
with the robbery, and A alone with the murder 

(c) A and B are both charged with a theft and B is charged 
with two other thefts committed by him in the course of the 
same transaction. A and B may be both tried together on a 
charge, charging both with the one theft, and B alone with the 
two other thefts. 2 

Cr 43 : é 
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͵ 
Change:—This section has heen redrafted by sec 65 of the 
Criminal Procedure Code Amendment Act, XVIII of 1923. 


The actual change brought about-by this amendment is the addition 
ol clauses {c), (e), (ἢ and (g}. “It is provided that when two or more 
persons are accused of offences of the same kind committed by ther 
jointly during the space of one year, they may be tried for the same at 
ome trial, Secondfy, it is directed that when one person is accused of any 
offence which includes theft, etc,, and another of receiving, or retaining OF 
disposing of the stolen property, they may be tried jointly, Thirdly, prov- 
sion is made for the joint trial of one person accused of counterfeiting 
coin and another of fraudulently possessing or uttering it Statement 
of Objects and Reasons (914) Fourthly, another clause fe, clause (, 
fas been added by the Select Committee of 1916 allowing the jont 
trial of persons accused of offences under secs 411 and 414 of the 
Indian Penal Code. 


774, Scope and Application :-This section lays down cee 
general principles for the combination of charges in a joint trial of sever 
persons. The object of these principles is to avoid the likelihood of δ᾿ 
wildering the accused in their defence by having to meet many disconnect 
charges and of endangering the prospect of a fair trial by the produc 
of a mass of evidence directed to many matters and tending by fts mer 
accumulation to induce an undue suspicion against the accused persons 
Sanuman v Emp, 19 AL.J. 392, 22 Cr.L.J, 641. 

This 1s the last exception to sec. 233 which Jays down 
principle that every offence must be charged and tried separate 
the only section which auttiorises a joint trial of several person! 
citcumstances specified in this section. Except in cases falling ὑπ 
section, a joint trial of several accused renders the trial invalid—E! 


the general 
ly This 3s 
ς under the 
der this 
πρὶ 


᾿Βαδναπὶ Singh, 4 NUR. 71, and a πιβίοιπάογ thus taking place 15 nee 
mere irregularity which can be cured by the provisions of βέζ- my 


Lachchu v. Emp 1 OL.J. 141, 15 Cr.L.J. 420, or by any waive δὰ 
consent of parties or their pleaders—Hussein Baksh v Emp., 6 Cal © 


i he 
This section applies to trials and not to inguiries. The sections of ι 


Cr. P. C. relating to jomder of charges viz., 233 to 239 refer to ie ‘4 
the accused and cannot be extended to preliminary inquiries el A 
Magistrates prior to commitment to the Sessions—Ir re Govind ng 
Mad. 592, Therefore in a joint commitment of several secused Te 
not necessary that the conditions of this section should be nn 
Nelluri Chenchia ν. Rex, 42 Mad 561, 36 ML.J 296, 20 Cr Li. ate 
But this section is applicable to inquiries under Chapter Vi 
main principles applicable to a criminal triaf regarding join J 
and the joint trial of accused persons are also applicable to in tolls ¥° 
Chapter VIlI--Pran Krishna v Emp, 8 C.W.N 180; Bach big 
Sia Ram, 14 Cal 388;Q E. v. Abdal Kadir, 9 All 452; Q F. if ἐς 
6 All. 214; Q. B. v. Garba, Ratanlal 585, Ο. E. v. Bapu, Ratanls a 
Again, this section does not apply 10 trials of cross-case? ‘The 


“ 
f 
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‘of the accused in the two cross-cases ought to be separate. But a simul- 
taneous trial is not altogether invalid but somewhat irregular—Sahadeb v. 
Emp., 8 ΟΝ. 344; Chohowri v. Mati, 13 C.L.R. 275, See Note 749. 


775. Clause (a)—‘'Persons accused of the same offence" 
—The words ‘same offence’ imply that both the accused should have 
acted In concert or association; and therefore where the allegation was that 
either one or the other committed the crime, this section does not apply 
and the two accused must be tried separately according to sec, 233— 
Aumuddin v. Emp , 6 Bur.L.T. 191, 7 L BR 68, 14 Cr.L.J, 563. Where 
it is merely shown that part of the stolen property was found In the posses- 
sion of one person, and another part was found in the possession of 
another, it would probably be itlegal to try the two men together, but if 
the two men were acting in concert and were in joint control of the stolen 
property, their joint trial would not be illegal—Jadunandan v K. E., 1 
P.L J. 64, 17 Cr.L J. 234; Musai Khamat v Emp., 1 P.LT. 431, 21 
Cr.L J. 157. Tw persons found in possession of stolen properties cannot 
be tried together on a charge under sec 4111 P C where there was no 
connecting link between the two, and there was no suggestion that either 
or both of them were the original thieves, and the only connecting link 
between them was that each of them retained some property stolen from 
the same complainant—Moosan v Emp, 20 ALJ 563, AIR 1922 All 
459. Unless the receiving of stolen property 1s joint, persons cannot be. 
tried ,ointly under this section for receiving stolen property, merely 
pecause the goods were stolen in one theft—Emp. v Balgovind, 17 Cr. 
LJ. 477 (All); Jovan veEmp., 19 A.L.J. 815, 23 CrLJ 409. But see 
6 Pat. 583, cited in Note 781 under clause (ἢ below. 


Where two persons were charged with criminal misappropriation with 
respect to a certain sum of money, held that there was a misjomnder of 
charges because it is smposs:ble to hold that two persons can be guilty of 
misappropriation of the same parcel of money. The charges against them 
must be of misappropriation by one accused and abetment by the other. 
Tt 1s also open to the Court to frame the charges against each of them in 
the alternative, 1.e., of msappropriation or of abetment—Girwar v Καὶ E., 
16 CWN. 600, 13 CrLJ 506 (507). 

Same transaction .—See Note 756 under sec 235 The jomt trial of 
four prostitutes for breach of the notice issued under sec. 153 of the 
Punjab Municipal Act is illegal, the four prostitutes lived in four different 
houses, although the houses were adjoining, and their failure to obey the 
notice could not be regarded as one transaction—Aisha v. Emp., 7 Lah. 
168, 27 PLR 188, 27 Cr LJ 465 

Persons guilty of the offence of giving false evidence in a case can 
be tried jomtly. Thus, where certain persons were witnesses on the same 
side in a criminal case and all gave evidence on the same point and to the 
same effect, to prove the same fact, held that the evidence in the case of 
all the witnesses were given in the same transaction, so as to make a joint 
trial of such persons for perjury legal. There was the most obvious 
Identity of purpose, and that is sufficient to constitute the same transaction 
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—Rafiuzzaman ν. Chhotey Lal, 48 All. 325, 24 A.L.J. 472, 27 Crb J. 
445, Emp. v. Ganesh, 14 Bom.L.R. 972, 13 Cr.L J, 833; Emp ν- 
Sejmal, 51 Bom. 310, 29 Bom.L.R. 170, 28 Cr.L.J. 373. But in the 
following cases of the Allahabad, Madras, Bombay and Calcutta High 
Courts, it has been held that where several persons are charged with 
having given false evidence in the same proceeding, each of them should 
be separately tried—Emp v Anant Ram, 4 All. 293; Q. E. v. Natha, 10 
Cal. 405, Q. E. v Kotha Subha Chetti, 6 Mad 252; Emp. v. Knshnarao, 
4 BomLR 53 The Sind Court also holds that the joint trial of two oF 
more persons charged with giving false evidence in the same judicial pro- 
ceeding is not permissible under sec. 239, The false evidence given by 
one witness is ἃ transaction complete in itself and not connected with false 
evidence given by another witness, even though on the same case and on 
the same point—Imp. v. Alu, 5 S.L.R. 129, 13 Cr.L.J. 23. The same 
view has been taken by the Nagpur Court in Gunwant v. Emp., 13 
N.L.R. 35, 18 Cr L J. 339 (342) 

The word ‘transaction’? must not be interpreted in any special of 
artificial or conventional or technical way, but as it is ordinarily used by 
men of education and common sense. If you cannot speak of a series: 
of évents as a transaction in the ordinary sense in which that word is 
used, you cannot try ἃ number of persons together in respect of those 
events by attributing a special and unusual meaning to the word—/t 
re Gam Mallu, 49 Mad 74, 26 Cr.L.J. 1513 (1521). The usual tests 
applied to decide whether different acts are paris of the same transaction 
are proximty of time, unity of place, unity of purpose or design am 
continuity of action, It is not necessary that all of them should be present 
to make the several incidents parts of the same transaction. Unity of place 
and proximity of time are not important tests at all; but the main test 15 
unity of purpose If the various acts are done in pursuance of 8 paruiculat 
end in view and as accessory thereto, they may δὲ treated as parts of e 
same transaction—Gam Mallu, supra, C. Venkatadri v. Emp, 33 Mad. 
502, 11 Cr.L.J. 258, The expression ‘same transaction’” must be under 
stood as including both the immediate cause and effect of an act or evenly 
and also its collocation, or relevant circumstances, the othes necessry 
antecedents of tts occurrence, connected with it, at a reasonable distance 
of time, space, cause and effect—Emp v. Ring, 53 Bom. 479, 1929 cr, Ὁ. 
114 (121). For a joint trial under see 239, identity of purpose 1s stifficient- 
Community of purpose in the sense of conspiracy is not sm any way neces- 
sary, though if it is present, its presence will be a further element support 
ing a finding that the offences were committed in the same transaction 
Rafuizzaman vy Chhotey Lal, (supra) Six persons were accused of wagita 
war against the King under sec 121 1 P. Code. The sixth accused 
joined the party after the 1st and the 2nd accused had been arrestee: 
But the party to which the accused belonged continued under the leadeT- 
ship of the same man and actuated by the same purpose. Held that the 
joint trial of the 6th accused with the Ist and the 2nd accused was legal— 
In re Gam Mallu, 49 Mad. 74, 48 ML.J. 308, 26 Cr.L.J 1513. 

The printer and the publisher of a pamphlet alleged to be seditious 
ide 
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can be tried Jointly for an offence under sec. 124A, I. P. Code, because 
the printer and publisher are concerned in the same transaction in regard 
to the publication of the pamphlet. Even the author, the printer and the 
publisher may all be tried together, or at any rate the author and the 
publisher—Emp. v. Shantaram, 30 Bom.L.R. 320, 29 Cr.L.J. 683 (684). 


Where there was no evidence of prior consultation or of identity of 
purpose, but the accused were separately engaged in the offence (stealing 
fish in a tank), they should not be tried jointly merely because they were 
gathered at the same time and in the same plece—Samiullah v. Emp., 51 
M.L J. 692, 27 Cr.L.J. 1381. 


776, Clause (b)—Abetment :—Where some of the accused 
are principal offenders, and the others accomplices, clause (b) of this 
section permits these all to be tried together in one trial—Sugaimuthu v. 
Emp., 50 Mad 274, 27 CrL.J. 394 Thus, where a person who had a 
license for the sale of opium allowed another, who had no such license, 
to sell it, they could be jointly tried, the offence of the former being an 
vabetment of the offence of the latter—Crown v Chhail Behari, 1906 
P.LR. 113 A licensed vendor is punishable under sec. 50 of the Bengal 
Excise Act for the acts of the servant, in such a case, the master is said 
to be an abettor of the servant by implication, and both may be tried 
‘together—Priya Nath v K. E, 15 CLJ 692, 13 CrL J. 255 Whena 
person is charged with kidnapping, and three others with having abetted 
that offence at different places, all the four persons can be tried jointly 


at the place where the principal offence was committed—Q. E. v. Ramdet, 
18 All. 350. 


If A induces B to cheat, and B attempts to cheat in consequence, 
A and B may clearly be tried together for abetment of and attempt at cheat- 
‘ing—Kali Das v. Emp, 38 Cal 453, 15 CW.N 463, 12 Cr.LJ 106 


777. Clause (c)—Offences of the same kind :—Section 
234 applies only to the case of one accused committing several offences of 
the same kind within a year. But where several persons committed 
Several offences of the same kind, there was no provision under the old 
Jaw for the jout trial of those persons, and consequently separate trial was 
necessary—Budhat v Tarap, 10 CWN 32. Thus it was held that where 
three dacoities were committed by several dacoits on three different dates 
and at separate places, the dacoits must be separately charged and tried 
for each dacoity as the offences were not committed in the same tran- 
saction—Ram Prosad v. Καὶ E, 19 ALJ 796, 22 CrLJ 657. Where 
several persons looted the hnseed crop of the complainant on one day and 
his tobacco crop on another day, the offences had to be tried separately as 
they were not parts of the same transaction—Budhai v Emp , 33 Cal. 292. 
These cases are now overruled by this clause. Under the present law, 
the offences can be tried together, provided that each offence 1s committed 
by the accused persons jo:nfly, and it is not necessary that all the sets of 
offences must be committed in the same transaction. If the offences are_ “~y 
not joint, this section cannot apply; thus, where three persons were found 
10 be in possession of stolen articles but none of the erticles were In their 
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joint possession, they could not be tried jointly even though the articles 
were the proceeds of one burglary—Jiwan v. Emp., 19 A.L.J. 815, 23 
CrL.J. 409; Moosan v. Emp., 20 A.L.J. 563. Where 2 womsm was 
abducted by K and B, and then rape was committed on the woman @t ἃ 
place Ὁ by the two accused persons, and subsequently the woman was 
taken either by force or by fraud by one of the accused alone to different 
places, and where he alone committed rape on her, held that a joint charge 
of abduction against both the accused K and B under sec. 366 1. P c 
was justified, that a yomnt charge under sec. 376 1. P. C. against both of 
them in respect of the rape which took place at D was also justified, but 
a joint charge against both the accused of having committed rape st 
different places was improper and embarassing—Keramat Υ. K. Ἑ,, 42 
CLJ 534, 27 CrLJ 263. 

The jomt trial of two persons for passing counterfeit coms on three 
different occasions to three persons on the same date is yalid under this 
subsection—Ia re Kovaganti, 44 M.L.J. 130, 23 Cr. J. 719, ALR. 1923 
Mad. 181. 


778. Clause (d)—Distinct offences committed in the 
same transaction -—For the meaning of the words ‘same transac- 
tion’ see Note 756 under section 235. If more persons than one δτὸ 
accused of different offences committed in a series of acts sO connected 85 
to form one transaction, they may be tried together. Whether or not the 
series of acts be so closely connected as to form the same transaction 
necessarily rests with the Court to decide The limits are wide, but τὸ 
joinder of charges or trials should be permitted which will result τα 
bewildering anv of the accused in his defence or in causing undue ΜῈ 
judice against him—Crowa v Ghulam, 1 $ L.R. 73, 8 CrL.J. 19] {195)- 


To enable the Court to try at one trial several persons for several di 
tinct offences, the offences must form part of the same transaction μ 
Myav Emp, 7LBR 272, 16 CrLJ 44; this clause does not aprly © 
charges against several persons accused of several offences unless the acts 
constituting these offences form the same transaction—Budhai V Emp. 
33 Cal 292, Ram Sarup v Emp., 9 C.W.N. 1027; Gunwant v. Emp 
13 NLR 35, 18 Cr.LJ 339, Sayad [αἱ v. Emp., 20 Οτ.1... 11 Karat 
Singh v. Crown, 1911 P.LR 122, Nur Khan v. Emp., 7 Lah b J. ὅν 
26 Cr.L J. 1167. 


Where the accused were charged with the offences of murder, hurt 
and grievous hurt, under secs. 302, 323 and 325 1 P. C. and a a 
a 


criminal acts were found to be the outcome of a conspiracy [0 Κ 
one day as many members of the deceased’s family as could be found. 
held that the acts were so closely connected by continuity of purpose ee 
progressive action towards a common object that they formed one ΩΝ 
tion, and the Joint trial of the accused in respect of all the charges *4 
legal—Bahadur v. Crown, 7 Lah 264, 27 P.L.R. 379, 27 Cr.L-J- 503 | 
The expression ‘same transaction’ would imply oneness of perpen 
If, in the course of some quarrel, arising accidentally among persons ἃ it 
have collected to witness ἃ festival, there happens to be ἃ fight #9 
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some persons inflict injury on others, without any common object, they 
would be committing different offences of hurt. And if they do not act 
with any common Intention, it cannot be said that they have caused hurt 
in the course of the ‘same transaction’ although sll the persons committing 
the offences are there at one and the same place and at the same time, 
In such a case the jormt trial of these persons would be improper—Tujait 
Ahmed v. Emp., 23 A.L.J 5, 26 Cr.L } 734 Two festivals felt on the 
same day and on the same evening An arrangement was agreed upon 
to the effect that the firng of Rre-works should be stopped till the proces- 
sion of dulendi passed off. But this arrangement was not adhered to by 
some people and they fired off fireworks at random and thereby caused 
damage and injury to the person and property of the public. Held that 
these persons could not be tried together, because the offences were not 
committed in the same transaction, there being no oneness of purpose 
among the accused—Tufail Ahmed, supta 


It 18 also necessary that the accused must be associated together in 
the perpetration of the acts forming the same transaction from start to 
finish—Emp. v, Jethalal, 29 Bom 449, Emp v Datto Hanmant, 30 Bom. 
49; Kushar v. Emp. 50 Cal 1004 (1009), Tulst v Crowa, 1917 PR 
17, 18 Cr LJ 282 But it is not necessary that all the persons must be 
charged with all the offences See illustrations (δ) and (c). Ιῃ such cases, 
it 1g immaterial whether all the members of the party took an active part 
in each offence—Ram Prasad v Emp, 20 ALJ 926 If the accused 
started together for the same goal, this suffices to justify the joint trial, 
even if incidentally some of them have done an act for which the others 
may not be responsible—Emp v, Datta Hanmant, 30 Bom 49; Gopal 
Raghunath v. Emp , 53 Bom 344, 30 Cr LJ 588 (589), Kusha v. Emp, 
50 Cal. 1004 (1010); Kalas v. Emp, 38 Cal. 453; Tepanidhi v. 
ΚΕ. 1 PLT. 180, 5 ΡῈ 1 11; In re Loganathiyar, 6 MLT 17, 11 
CrbLj. 30, Prag ν K. E., 11 OLJ 693, 25 CrLJ 1169 It the 
accused started together for the same goal, and in the process committed 
ἃ series of acts, they could be jointly tried for those offences, although 
the acts were separated by intervals of time—Ashutosh v Purna Chandra, 
50 Cal 159 (164). The foundation for the procedure lad down in this 
section 1s the association of two persons concurring from staft to finish to 
attain the same end Community of purpose or design and continuity of 
action are the essential elements of the connection necessary io hnk to- 
gether different acts into one and the same transaction In such cases the 
acts alleged to be connected with each other must have been done in 
pursuance of a particular end in view and as necessary thereto—Tepanidhi 
ν. Κ᾿ Εις, 5 ῬᾺῚ 11,1 PT 180, fitany Emp, tP.LT 564 Where 
the accusation agamst all the accused persons 15 that they carried out ἃ 
single scheme by successive acts done at intervals, and there was a 
complete unity of project, and the whole series of acts were so linked 
together by one motive and design as to constitute One transaction, @ joint 
trial is not only valid but 1s demanded im the interest of public time and 
convenience—Kushar Alalik v. Emp , 50 Cal. 1004, Emp v Ganesh, 14 
Bom LR. 972, 13 CrLJ 833 Thus, where @ girl is abducted on a 
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certain night, and thereafter various people concealed her, the offence 
being a conunuing offence, all the persons can be tried together—Kushat 
Mallik, 50 Cal. 1004, 25 Cr.L.J. 1082, In a trial for a charge under 
sec. 147 1 P. Code, it is not illegal to frame charges under secs. 324 asd 
325 I. P. C. against particular accused persons, although these offences 
were committed by them outside the, scope of the common object mentioned 
in the charge under sec. 147, if all the acts with which the accused are 
charged form one transaction—Rasul v. Emp., 3 Luck, 664, 5 OWN 
612, 29 Cr.L J 801 (802). 

It is sufficient for the purposes of this clause that the offences were 
commutted in the course of the same transaction. It is smmaterial whether 
the charge is an alternative one or is a distinct charge, or whether the 
offences are substantive offences or abetment thereof—Kalkumar ¥ 
Nawabalt, 30 Cr LJ 610 (Cal) 

Charged need not specify same transaction:—It suffices for the 
purpose of a joint trial that the accusation alleges the offences committed 
by each accused to have been committed in the same transaction within 
the meaning of this section It 1s not necessary that the charge shoutd 
contain a statement as to the transaction being one and the same It is 
the tenor of the accusation and not the wording of the charge that must be 
considered as the test~Emp v Datto Hanmant, 30 Bom. 49. 


Examples of offences committed in the same transachon :— 


(0) Crimmal breach of trust by one person, and receipt by another 
of the stolen property (the proceeds of the breach of trust) knowing it [0 
be so—Emp v Balabha:, 6 Bom L.R. 517. In such a case It is not 
necessary that the offence of receiving should take plsce simultaneously 
with the offence of criminal breach of trust—Zbid. 


{2) Where one set of accused were members of an unlawful asserably 
with the common object of setting fire to municipal burldings, and another 
accused was a member of that assembly with the object of forcibly cos 
a college, st was held that the proceedings of the mob consisting of several 
transactions from first to last showed such @ continuity of purpose 8% 
action as to form one transaction, and all the rioters could be tried at one 
trial—In re Leganathayor, 6 MLT 17, 11 Cr.LJ. 30 

(3) The offence of keeping ἃ gaming house and the offence of playi08 
therein artse out of facts so inseparably connected together as 10 form 
one transaction, and therefore the keeper and the players are clearly ἈῚ if 
the purview of this section as persons accused of different offences com: 
mitted in the same transaction, and can be tried jointly—Kaslinda Rae 
Crown, 3 Lah 359, 23 Cr.L J. 621; Shetkh Mots v. Emp., 9 N.L.R μὴ 
14 rb] 298, Darab v. Emp, 50 All 412, 28 Cr.LJ. 1001 (10025 
Bhana ν. Crown, 1919 P.R. 6, 20 CrL.J. 219; Nathu Thakur ν- Emp. 
20 Cr.L.J. 768 (Pat); Ganeshi Lal ν. Emp., 20 A.L J. 967. Conte 
Crown ν Fazel Din, 1914 P.R. 35, 16 Cr.L,J. 220, and Makhan νυ. Cat 
1910 P'W.R. 5, 11 Cr.L.J. 211, 5 1C. 720, where it has been held ἢ 
the two offences cannot be said to be parts of the same transaction. 
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(4) If several accused carry out a systematic scheme of criminal 
breach of trust, by successive acts done at intervals, cach accused alter- 
nately taking the benefits, the unity of the project constitutes the acts as 
parts of one transaction, and all the accused can therefore be Jointly tried 
—Emp. y. Datto Hanmant, 30 Bom. 49. 


(5) Charges of murder against three accused, and an alternative 
charge against one of them for murder or causing disappearance of 
evidence of murder can be jointly trled—Crown v. Ghulam, tS LR. 73, 
8 Cr.L.J. 191; Emp, v. Hanmappa, 25 Bom. L ἢ. 231, A.I-R. 1923 Bom. 
262 Contra—Q. E. v. Dungar, 8 All 252. 


(6) Where several persons were members of a secret society and con- 
spired to wage war to deprive the King of the sovercignty of British India 
and collected arms and ammunitions for that purpose and actually waged 
war, it was held that the joint trial of all the accused for offences under 
sections (21, 121A, 122, 123 1 P. © was legal—Bartndra vy Emp., 37 
Cal. 467; and so long as the conspiracy continues, the transaction which 
began with the forming of the common intention continues—Khagendra v 
Emp,19 CWN τοῦ, 16 CrLJ 9. 


{7) Where illegal gratfication ts paid to a person through another, 
the joint trial of both persons for offences under secs 161 and 162 1. P. C. 
is valid—In re Shrimwas, 7 Bom LR 637, 2 CrL.J 582 


(8) Where several persons were entrusted with a sum of money and 
those persons in collusion committed criminal breach of trust or dis- 
honestly misappropriated the amount, they could be jointly tried—In re 
Appadurai, 17 Cr.L J, 30 (Mad ). 


(9) Cheating by A tn respect of a certain sum collected from several 
persons on a certain date, and cheating by B in respect of another sum 
collected from some other persons at the same time, at the same place and 
in, pursuance of the same conspifacy, are parts of the same transaction, 
and A and B may be tried together—Karlash v Καὶ E, 48 Cal 712, 29 
ΟῚ. 31. So also, conspiracy and acts of cheating in pursuance of that 


Conspiracy can be tried together—Abdul Sam vy K E, 49 Cal 573, 26 
C W.N. 680, 35 CLJ 279 


(10) Where a gang of dacoits assembled on a highway for robbing 
Passers-by, and in the course of the dacoity several offences were com- 
mitted by them, held that all these offences were committed in the course 
of the same transaction, It is immaterial¢whether all the members of the 
gang took an active part in each olfence—Ram Prosad v Emp, 20 AL] 
926 

(11) The offence of dacoity, the offence of dishonest possession of 
Stolen property knowing it to have been stolen im the commussion of a 
dacoity, and dishonest Teception of such property, knowing it to be stolen, 
tram a known dacoit can be tried together, as all the offences can be 
said to have been commutted in the same transaction—Emp v, Durga 
Prosad, 45 All 223, 20 A.LJ 981, 24 CrLJ 149 Tr will now fall 
under clause (6) 
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(12) The offence of fabricating false evidence in order to procure the 
conviction of an innocent person, the offence of instituting a false prose- 
cution against that person, and the offence of giving false evidence in that 
prosecution in order to secure his conviction,—all these offences can be 
tried together, as there was one sustained and continuous plot for procu- 
ring conviction of an innocent person—Emp. v. Gancsh, 14 Bom. LR 
972, 13 Cr.L J. 833. 


(13) Criminal conspiracy to commit the offences of importing arms 
and ammunition, murder, attempt to commit murder, grievous hurt, 
robbery, dacoity, and the commission of those offences, in pursuance of 
the conspiracy (secs. 19 and 20, Arms Act, secs. 302, 307, 326, 392, 3%, 
305, 396, 307, 308 I. PC, and secs. 120-B and 109 1 P, C.)—Makand 
Singh v Emp, 8 Lah 230 (P.C), A.ILR. 1927 P.C. 215, 29 Cr.L.J. 673 
Offences under sec 121A 1. P. Code (conspiring to deprive His Majesty 
of the sovereignty of British India, conspiring to wage war against the 
Government, and conspiring to overawe the Government by means of 
criminal force) and offences under sec. 120B 1. P Code (conspiracy 10 
commit dacoities either accompamed by murder or not accompanied by 
murder)—Ram Prasad v Emp., 2 Luck. 631, 29 CrL J. 129 (136) 

(14) Where two persons were charged under two separate Acts 
(sec. 72 Provincial Insolvency Act and sec. 102 Pres. Town Insolv. Act), 
but the facts alleged against them were the same, viz. that the two ac 
carried on a joint business and each obtained credit concealing the fac 
that he was an undischarged insolvent, held that the two accused fat 
be tried jointly—Ganguly v tWatson, 53 Cal, 929, 27 Cr.L J. 1269 (1272) 

779, Offences not in the same transaction th ἢ 
case of rioting, the two opposite factions cannot be said to commit Ul εἰ 
offence of rioting in the same transaction, the action of each side forming 
a sepafate transaction, the two parties must be tried separately—-Hussaia 
Baksh ν Emp, 6 Cat 96, Q~ Ε. v Chandra Bhuiya, 20 Cal. a 
Ala Dya v. K. E., 1906 PR 5; Emp v Bandho Singh, 1881 A.W.N 5 
Contra—Emp. v Mangat, 18 A.L J. 744 

(2) Murder and robbery on one occasion and another act of robbery 
committed a few hours after in another place though close to the scene © 
the former offences, do not form parts of the same transaction —Q E Ν 
Mulua, 14 All, 502. So also, murder by four men, and grievous hurt ᾿ 
three of them caused upon a person who tried to prevent them from eat” 
ing off the dead body some time after the murder, are not offences com 
mitted in the same transaction—Nawab Singh v. Crown, 1906 PR 1 
4CrLJ 285 

(3) Dacoities committed on different dates do not form part of the 
same transaction—Emp. v. Datta, 1882 A.W.N. 180; Shanmuga ν. Ens 
8 ML.T. 286, 11 Cr.L.J. 477. So also, offences under secs 147 end 32 
I Ῥ, G commutted on one date and offences under secs 147, 323 a πν 
I. P. G. committed on another date, cannot be tried together, #5 
were committed in different transactrons—Puttoo Lal v. Emp., 

820, 25 Cr LJ. 446, 
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(4) Where a person obtained a promissory note by cheating and on 
a subsequent date he went with another person and both cashed the note, 
the two persons could not be charged and tried together for both the 
Offences, since the occurrence of each date formed a distinct transaction 
by itselfl—Hira Lal v. Emp, 31 Cal. 1053 


(5) A charge of thelt against one person and a charge against another 
person for rescuing the former from lawful custody cannot be tried together 
—Tiukdhari v. Emp, 13 C.W.N. 804, Q. E. v. Kutti, 11 Mad. 441. 
Similarly, one person commutting an offence punishable under the Railways 
Act, and other persons rescuing the former from the custody of the Police 
while he was arrested, cannot be tried jointly—Gobind Koeri ν. Emp., 
29 Cal, 385. 


(6) The offences of rioting and murder committed by five persons, 
and the offence of concealing the dead body (of a person killed in the riot) 
committed by the Sth accused, cannot be tried jointly The offence of the 
Sth accused (concealing the dead body) should be tned separately— 
Surendra ν. Emp., 40 C.LJ 559, 26 Cr LJ. 467 


(7) A charge against five men of having committed a riot, and a 
charge against four of them of having committed criminal trespass on ἃ 
Gifferent occasion cannot be tried together in the same tral—Q E v. 
Chandi Singh, 14 Cal 395 


, (8) A person charged under secs. 414 and 411 1, P. C. cannot be 
tried jointly with four others charged under section 454 1 P. C.—Sahib 
Singh v. Emp., 1905 P.R. 38, 1905 P.L.R 115 


, (9). Two persons fabricating a kubuliyat, and two other persons fabri- 
cating another kabuhyat, the two sets of persons not having any com- 
munity of interest, cannot be tried together—-Kazt Safiuddin v Fazl Sheik, 
al C.W.N. 756, 18 CrL.J 833 
(10) Two acts of abduction separate and distinct, though of the same 
forthe nite’ by two sets of persons at different dates cannot be tried 
logether—Emp y Esua,1 CLJ 475 


δῇ {τη Where Several dacoities were committed by several persons, but 
ὃ © persons implicated in one dacoity were not the same as those impli~ 
‘ated in the other or others, the dacoities were not committed in the same 


transaction and could not be tried A 
jomntly—Ram Sahar v Emp, 19 ALJ, 
610, 22 Cry 397 4 


56 [2 The author of 2 defamatory article, who 1s charged under sec. 
iP ¢ C., and the printer of the article, who 1s charged under sec 501 
bet cannot be tned together when there 1s no evidence of conspiracy 
Ἂς γα them—Asutosh v Purna Chandra, 50 Cal 159, 36 CLJ 287, 
“TCrL.J. 206 (Bhawal Defamation Case) 

{8} Murder by one person, and intentional omission by another 
Person who discovered the murder to give information im respect of the 
murder, Sannot be said to be offences committed im the same transaction— 
Ratan Singh v Emp. 19. 1.1 915, 23 Cr.L 1. 8. 


girl, 
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(14) The offence of receiving stolen property (sec. 413 1. Ρ, 6) and 
the offence of belonging to a gang of thieves (sec. 401 I. P. C) relate t0 
different transactions and cannot be tried together—-Chhajja v. Emp., 26 
Cr.L.J 1097 (Lah.). 


780. Clause (e) :—Under the old law it was held that where A 
and B were charged with house-breaking by night with intent to commut 
theft, and C with having received some of the stolen articles on a certain 
day, and D with having received some other stolen articles on another 
day, the joint trial of these persons would be illegai—Emp. v. Girdhan, 
1882 AWN. 215. This ruling is now superseded by the new clause (ὴ 
of this section 


Where one person has committed theft and another person received 
the stolen property knowing it to be stolen, they can be tried jointly—Ia re 
A David, 6 CLR 245; Emp v. Bhima, 38 AU. 311, 14 ALJ 98: 
Emp v Keshav Krishna, 6 Bom L.R. 361; Anwar v. Emp., 44 All 210, 
20 Α.1..}. 96, Bishnu, 1 CWN 35; Karu ν. Ram Charan, 28 Cal 10; 
Nga Pov Emp, 4 Bur LT. 263, 13 Cr.L.J. 59; and it 1s not necessary 
that the receiving should take place simultaneously with the thett—Annt 
v. Emp, 44 All. 276. Even an appreciable interval of time between the 
two acts which are otherwise connected does not always prevent them 
from being parts of the same series of connected events and from being 
tried together—-Nga Nyo v K. E., 14 Bur.L.R. 38, 6 Cr.L.J. 28, Nga 
Ton Puy. K E,2LBR 19. In Emp. ν. Jethalal, 29 Bom 449 oid 
Ramratan vy Emp, 21 CW.N. 111, 19 Cr.L.J 17, however, it 1s He 
that theft and receipt of stolen goods cannot be said to be acts committe 
in the same transaction, because the thief and the receiver of [μηδ 
are not associated in the series of acts which form the same transaction 
from the very start, the one offence takes place after the other is Rea 
pleted In another Calcutta case also it was held that unless the Oe 
and subsequent receipt were committed in pursuance of the same ΠΡῸΣ 
spitacy, the two offences could not be said to be parts of the same transit 
tion and the offenders could not be tried together—Ohi Bhusan V- ene 
46 Cal 741, 23 ΟὟ Ν 463, 29 CL.J. 212, Under the present clause, 
however, it ts not necessary that the two offences must be committed is 
the same transaction or in pursuance of the same conspiracy; all that Ἢ 
now required is that one offender should commit theft and the othe 
offender should receive the stolen property. ied 

Dacoity, and receiving the property stolen in the docity may be ἯΙ 
together under this clause—Durga Prosad v. Emp., 45 All. 223, 20 A. 
981. 

The offence of belonging to ἃ gang of thieves (sec. 401 I. P. chyis τ 
an ‘offence which includes theft? within the meaning of this clause, peed 
the former offence is committed as soon as a gang of persons assoc! ay 
for the purpose of habitually committing theft is formed, and before ‘ae 
theft is actually committed by them. Therefore, an offence of belote fe 
to a gang of thieves and an offence of receiving stolen property oeisb Ἢ 
tried together, under this clause—Chhajju v. Emp., 26 Cr.L.J. 1097 ¢ 


Stc. 2391] THE CODE OF CRIMINAL PROCCDURE 685 


Ofiences described in secs. 457 and 436 I. P. C. with which a person is 
charged cannot be tried along with offences under secs 441 and 414 
1. P. C. with which other persons are charged, because sec. 436 does 
not include theft or extortion, though sec 457 does—Sultan Ahmad v. 
Emp,, 29 Cr.L.J. 1080 (Lah ). 


781. Clause (f) :—The object of this clause and the meaning of 
the words “possession of which has been transferred by one offence’! have 
been thus explained by Mr. Tonkinson during the debate in the Legislative 
Assembly : ‘Take a concrete example. A is a cattle-thief, two cattle are 
stolen; B is the dishonest receiver to whom A has passed on one of the 
cattle; G is the dishonest butcher who knows the cattle to have been 
stolen and assists in their concealment by slaughtering the other. Well, 
if A is present, A, B and C can all be tried together under clause (e). 
if A has disappeared, then this is not possible and the provisions of 
clause (ἢ are required The possession of these cattle has been trans- 
ferred by one offence, the orginal offence of theft One person has later 
committed an offence under sec 411 1 P C and another person has 
committed an offence under section 414 1, P. C. The two cattle were 
stolen at the same, time, that 1s one offence’’—Legrslative Assembly 
Debates, 6th February 1923, page 1992. By this clause, the ruling in 28 
Cal, 104 1s rendered obsolete, 


The only offences mentioned in this clause are offences under secs. 
All and 414 I. P. C.; and the provisions of this clause cannot be extended 
by analogy to a trial of persons accused of offences other than those speci- 
fically mentioned herein Therefore, the joint trial of two accused, both 
charged under sec, 412 1. P. C., is illegal—Behan v. K. E, 12 O.LJ. 
339, 26 Cr.L.J. 1291, ALR. 1925 Oudh 452. 


Receivers of stolen property stolen at one theft can be tried jointly, 
even though the stolen articles were-received by them at different times— 
Guljania v. Emp., 6 Pat. 583, 28 Cr L.J 962. ‘‘The following cases may 
arise when stolen property is found in the possession of different receivers + 
{a) there may be one theft and the several receivers may have received the 
Property jointly i¢., at one and the same time, (δ) there may be one theft 
and the several receivers may have received the property at different times 
{as in the present case), (c) there may be two or more thefts and the 
several receivers may have received the property jointly , (4) there may be 
two or more thefts and the several receivers may have received the pro- 
Perty at different times Now, in cases (a) and (c) a joint trial 1s clearly 
permissible, because the property was received jointly, whether there was 
one or more than one theft. In case (d), a joint trial 1s illegal, because 
there is no community of purpose between the recervers In case (b)- 
a joint tral is permitted by clause (ἢ of sec 239. This clause practically 
declares that the different acts of receipts are one and the same transaction, 
it the transfer of possession froni the owner to the thief was made by 
one and the same act (:e. if the articles were stolen at one thef. The 
fact that the articles were received by the recetvers at different times is , ° 
immateris!; the words ‘possession of which has been transferred by one~ 
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offence” refer to the transfer of possession from the true owner to the 
thief and not to the transfer of possession from the thief to the receivers 
—per Mullic J in Gulania v. Emp., supta 
782, Clause (g):—A person who passes counterfeit coins and 
another who 1s in possession of them can be tried jointly~Emp Γ᾿ 
Prasanna, 31 Cal 1007 
783. Separate trial :—A joint trial is not compulsory under 
this section, the Magistrate has a discretion to proceed jointly or separately 
against the accused persons—Govinda v. Emp., 16 N.L.R. 9, 21 ΟΓ 1}, 
769 Though the offences are commutted in the same transaction, still τ 
1s a question for the Court in the exercise of its discretion to say whether 
the accused should be tried together or separately—Emp. v. Chant 
Chandra, 38 CLJ 309, 25 Cr.LJ, 294 This section gives 8 judicial 
discretion to the Court to try the accused persons jointly or separately, and 
the manner in which the discretion should be exercised must depend upon 
the facts of each case—Dwarka v K. E., 19 C.W.N. 121, 16 Cr Κα]. 348 
Although a joint trial τς allowed under the circumstances specified in this 
section, still it is the duty of the Magistrate to see that the aceused ἀπὲ 
not prejudiced thereby, No joinder of charges should be allowed ut 
bewilders any of the accused in his defence or unduly prejudices Be 
Crown v. Ghulam, 1 SLR. 73, 8 CrL J. 191; Pulisanki v. Q, 5 Me 
20; Akmuddt v K. E, 52 Cal 253, 29 C.WN. 173. Thus, a number © 
murders and an offence of arson were committed. Though 8} ee 
accused were present, there was evidence against some of them only τὸ 
regards those offences, There was evidence against all the ache 
together only of conspiracy to commit murder, All the accused at 
charged with conspiracy, murder and arson, and the jury returne at 
verdict of guilty against all the accused on all the charges. Held t! ᾿ 
the tury were embarassed and the accused were prejudiced in the! 
defence-~Alimudd: v K E, (supra). If the accused appear t0 ΝΣ 
acted independently and have sepafate defences, the joint tral 1s iegal 
Porasu Nayaka, 2 Weir 303 
Whenever the applicability of sec 239 is doubtful, it 1 
the accused should be tried separately—Samuullah v. Emp., 51 
692, 27 Cr.L.J 1381 4 
A separate trial is the rule, and joint tral Is the exception, μὴ 
it is for the prosecution to jusuty a joint trial—Emp. v Durga Prosi 
45 All. 223 (224), 20 ALJ 981 i 
783A. Applicability of sec. 234 to sec. 239 :—In But 
and Oudh it has been held that the words “the former part of this char ae 
occurring at the end of this section mean the part prior to ne es 
~ headed ‘jomnder of charges” fe., the part under the heading ee 
charge’; therefore sec 234 will not control the provisions οὗ are ait 
Bishambhar v. K. E., 2 O.W.N. 760, 26 CrL.j. 1602; Po x " 
Emp, 7 L.B.R 272, 16 Cr.L.J. 44 But in Shankar v. K. hat 
ALJ. 188, 14 Cr.LJ. 116, it has been held that the words mea 
secs 234 and 235 shall also apply to this section and that sec. 


s berrer test 


Sec. 240.) THE CODE OF CRIMINAL PROCEDURE G87 


governed by secs. 234 and 235. But see Janeshar v. Emp., 51 All. 544, 
30 Cr L.J, 687 (658). 


784, Misjoinder:—Where a case “Is not covered by the 
provisions of this section, ὁ ¢. where several persons are tried together 
for different offences but there is no alleged conspiracy between them 
nor are they accused of commuting the same offence in the course of 
the same transaction, held that the joint trial is slfegal, and not a mere 
irregularity curable by sec S37—Sewak v. Emp., 26 A.L J. 623, ALR, 
1928 All, 417, Where several persons were charged with and tried at 
one trial for dacoity, and one of these persons was also ttied for an 
offence under see 20, Arms Act, for being in possession of arms and 
ammunitions at a time subsequent to the dacoity and after the transaction 
in which the dacoity was committed, It was held that the trial was illegal, 
and the fact that the Sessions Court acquitted him of the offence under the 
Arms Act, observing that the accused could not be Jegally convicted at 
the same trial of the offence under the Arms Act, could not cure the 
illegality—Jarsingh v Crown, 1917 PR 44, 19 CrL J. 100 


240. When a charge containing’ more heads than 
Withdrawal of re. On€ is framed against the same 
maining charges on person, and when a conviction has 
conviction on one Οἱ 
several charges. been had on one oF more of them, 

: the complainant, or the officer con- 
ducting the prosecution, may, with the consent of the 
Céurt, withdraw the remaining charge or charges, or the 
Court of its own accord may stay the inquiry into, or trial 
of, such charge or charges. Such withdrawal shall have 
the effect of an acquittal on such charge or charges, 
unless the conviction be set aside, in which case the 
said Court (subject to the order of the Court setting aside 
the conviction) may proceed with the inquiry into or trial 
of the charge or charges so withdrawn. 

785. Scope of section :—This section applies where the ac- 
cused is charged with several distinct offences and not where formal 
charges are drawn up against him—Amir Chand v Emp, 1889 PR 24 
Where the offence is one, but the charges are several because the offence 
falls under several sections of the 1 P C or because there 15 doubt as to 
which offence was committed, this section does not apply, and the convic- 
tion of the accused on one of the charges necessarily makes the other 
charges nugatory 


If however the accused has committed several offences, and several 
charges are therefore drawn up, the conviction on one of the charges does 
not make the other charges Mugatory, but it is open to a Court to convict 
the accused on the other charges or to withdraw the charges under this 
sectlon~Amir Chand v, Emp., 1889 PR. 295 This is an enabling section 
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offence” refer to the transfer of possession from the true owner to we 
thief and not to the transfer of possession from the thief to the receivers 
—per Mullic J in Guljania v. Emp., supra. 


782. Clause (g):—A person who passes counterfeit coins ard 
aflother who is in possession of them can be tried jointly—Emp Υ 
Prasanna, 31 Cal. 1007 


783. Separate trial :—A joint trial 1s not compulsory under 
this section, the Magistrate has a discretion to proceed jointly or separately 
against the accused persons~Govinda v. Emp., 16 NLR. 9, 21 CrLl]. 
769 Though the offences are committed in the same transaction, still 
is a question for the Court in the exercise of its discretion to say whether 
the accused should be tried together or separately--Emp. V. Chat 
Chandra, 38 CL.J 309, 25 Cr.L.J. 294. This section gives ἃ jee 
discretion to the Court to try the accused persons jointly or separately, sat 
the manner in which the discretion should be exercised must depend ae 
the facts of each case—Dwarka v K. E., 19 C.W.N. 121, 16 CrL.J- hms 
Although a joint trial is allowed under the circumstances specified Ὁ ες 
section, still εἰ is the duty of the Magistrate to see that the bated Win 
not prejudiced thereby. No joinder of charges should be ates 
bewilders any of the accused in his defence or unduly prejudices Nad 
Crown v Ghulam, 1 S.L.R. 73, 8 Cr.LJ 191; Pulsanki v. Qu a af 
20; Alimuddt v Καὶ E, 52 Cal 253, 29 C.W.N. 173 Thus, 2 ἀπ the 
murders and an offence of arson were comnutted. Though at 8 
accused were present, there was evidence against some of them on! te 
regards those offences There was evidence against all the sr eit 
together only of conspiracy to commit murder, All the accused nm 
charged with conspiracy, murder and arson, and the jury ree that 
verdict of guilty agaist all the accused on all the charges. fe thelt 
the jury were embarassed and the accused were prejudiced in pave 
defence—Ahimudd: ν K, E. (supra). If the accused appear 1 Si 
acted independently and have separate defences, the joint trial is ies: 
Porasu Nayaka, 2 Weir 303. ᾿ that 

Whenever the applicability of sec. 239 is doubtful, it is better th 
the acctised should be tried separately-~Samuullah v. Emp., t 
692, 27 CrLJ 1381 

A separate trial is the rule, and joint trial is the 
it 1s for the prosecution to justify a jomt trial—-Emp Vv 
45 All 223 (224), 20 ALJ. 981. Born? 

783A. Applicability of sec. 234 to sec. 239 aoe tet” 
and Oudh it hes been held that the words “the former part of this τ μα 
occurring at the end of this section mean the part prior το οἱ 
headed “Ἰοιπᾶογ of charges’ 6, the part under the heading 
charge’; therefore sec 234 will mot control the provisions οἱ sec. sa ¥ 
Bishambhar v. Καὶ Ε., 2 O.W.N. 760, 26 Cr.L J. 1602; Po ἘΠ 
Emp., 7 LBR. 272, 16 Cr.LJ. 44. But in Shankar Vv. x. tn thst 
ALJ. 188, 14 Cr.L.J. 116, it has been held that the words me; 230 1 
secs 234 and 235 shall also apply to this section and that sec. 


exception, #74 
Durga Prost 
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as in a warrant case—Raj Narain v. Lala Zamoli, 11 Cal. 91; In re 
Sobhanaran, 39 Mad. 503; Raghavalu v Singaram, 41 Mad. 12] But in 
such a case if the warrant case is not proved, the Magistrate may proceed 
with the summons-case according to the procedure Jaid down in this 
chapter and not under chapter XXI —Q. E. y. Papadu, 7 Mad. 454 


᾿ 241. The following procedure 
marocedure in sum- shall be observed by Magistrates in 
the trial of summons-cases, 


242. When the accused appears or is brought 

before the Magistrate, the particu- 

ti nestanee ch accuss lars of the offence of which he is 

J accused shall be stated to him, and 

he shall be asked if he has any cause to show why he 

should not be convicted; but it shall not be necessary to. 
frame a formal charge. 


787. Particulars to be stated to accused :—It 1s neces- 
sary that the accused should have a clear statement made to him (a) that 
he js about to be put on his trial and (Ὁ) as to the offence or facts 
constituting the offence of the commussion of which he 1s accused If 
these particulars are not made known to him, the conviction will be set 
aside—In re Acharjee Lal, 3 CLR 87 Omission to state to the accused 
the particulars of the offence with which he 1s charged amounts to an 
iegality vitiating the trial, and not a mere irregulanty curable by sec 537 
—Gopal Krishna v. Mot: Lal, 54 Cal 359, 31 Ὁ WN, 167, 28 Cr.LJj 155 
Where the Magistrate did not explain to the accused the particulars of 
the offence of which he was accused, but merely told him that he was 
accused of an offence under sec. 19 of the Burma Village Act, the trial 
was {legal—K. E v Nga Sein, (1922) 4 U.BR 127. 


788. Charge :—Although it is not necessary to frame a formal 
charge in 8 summons-case, still the provisions of section 233 as to joinder 
of charges apply to summons cases as well, because a charge is an essen- 
tial element in any trial—K E, vy San Dun, 3 LBR 52 See also 
U.N. Biswas vy. K. E, 41 Cal 694 cited under sec 233 

When a summons-case is tried jointly with a warrant case, the pro- 
cedure of a warrant case has to be followed, and a charge has to be drawn 
up not only for the warrant case but for the summons case also Where 
therefore the accused was stmmoned for offences under secs 143 and 379 
I. P. C but only a charge for an offence under sec 379 I. P. C. was 
drawn wp, a conviction under section 143 was set aside for the absence of 
a charge under that section—Hossein v Kalu, 23 Cal 481 (482) 


243. If the accused admits that he has committed 
Conviction on ad. the offence of which he is accused, 
mission, of truth of his admission shall be recorded as 


accusation. Nearly as possible in the words 
Cr. 44 
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used by him; and, if he shows no sufficient cause why 
he should not be convicted, the Magistrate may convict 
him accordingly. 


789. Change:—The word ‘may’ has been substituted for the 
word ‘shall’, by sec 66 of the Criminal Procedure Code Amendment Act, 
XVIII of 1923 Under the old Jaw the Magistrate was bound to convict 
the accused if the latter pleaded guilty and there was nothing to show thst 
the plea was not unreserved or yoluntary—Crown v. Aslam, BSLR 213, 
16 CrLJ 238. If the accused pleaded guilty, the Magistrate was bound 
to convict him; he had no power to discharge the accused on the ground 
that his criminal intention was wanting (In such a case, the Magistrste 
had to inflict a nomtnal penalty)—Emp. v Natargja, 2 Cr}. 468, 
U.B.R 1905 Cr.P.C. 37. 


Under the present amendment, the Magistrate is no longer bound to 
convict the accused on his own plea “This amendment gives the Magis- 
trate a discretion, which he does not now possess, as to convicting 3” 
accused who pleads guilty in ἃ summons case, and the Court 1s thus able 
to refuse to accept a plea of guilty which it believes fo be untrue. ~~ 
Statement of Objects and Reasons (1914) By making this amendment, 
the Legislature has reverted to the wording of the 1872 Code. 


790. Admission of accused :—Where in a prosecution for ob 
structing the road with a bullock cart, the accused on being question 
whether he drove the cart on the particular road without permission, 
answered that he drove the cart without permussron on account of ignot* 
ance and begged to be excused, held that this did not amount to 49 ad- 
mission that he had committed the offence, and a conviction based thereon 
was wrong—-Emp vy Gulam Raza, 25 Cr.LJ ΤΟΊ, AJR. 1925 Lah 153 


Where permission has been given to the accused under sec 205 1° 
appear by pleader, the latter can, under secs, 242 and 243, make the 
necessary answers and plead guilty or not guilty on behalf of the accused 
Dorabshah v Emp, 50 Bom 250, 27 Cr.L.J. 440 (see this case cued in 
Note 691 under see 205) But the Oudh Chief Court holds that it #5 2° 
incorrect procedure to convict an accused on an admission made bY a 
counsel, without examining the accused or recording any evidence 
Munseipal Board v Tulsht Ram, 1 O ἍΝ, 495, 26 Cri. J. 179 


The Legislature requires that the admission shait be recorded aS πέδη! 
as possible in the words used by the accused, because the right of ian 
depends upon whether he really pleaded guilty or not—Q. E. v- μά Han! ct 
1889 AW.N 81, and an omission to comply with the law in this ess 
cannot be countenanced, as it imvariably leads to complications—Lalit Ri 7 
ALR, 1928 Cal. 243 (244) When an accused person makes a2 ἐξ; 
culpatory statement before the framing of a charge, the Magistrate i 
take down the plea in the form of question and answer, and in the ἐμαὶ 
words used by the accused in answer to the charge—Emp. ¥ 
Hossein, 5 Bom.L R, 999 
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The admission of the accused should be recorded at once, at the time 
οἱ the trial, and not afterwards from the rough notes nor from the 
Magistrate’s memory—Q. E. v, Erugadu, 15 Mad. 83. 

It a warrant case is tried under the summons case procedure, the 
Magistrate cannot convict the accused on his own admission without 
recording evidence and without framing a formal charge—Natabar v. 
K E,, 27 C.W.N. 923. 


244, (1) If the Magistrate does not convict the 
ΕΑ ΟΜΝ αὐεαθος ander the eardattel sec- 
uch admission iemade, ion, or if the accused does not 
Such semaaeien ie monde make such admission, the Magis- 
trate shall proceed to hear the complainant (if any), and 
,take all such evidence as may be produced in support of 
the prosecution, and also to hear the accused and take 
all such evidence as he produces in his defence: 
Provided that the Magistrate shall not be bound to 
hear any person as complainant in any case in which the 
complaint has been made by a Court. 


(2 The Magistrate may, 2) The Magistrate may, 
if he thinks fit, on the ap- if he thinks fit, on the ap- 
plication of the complainant _ plication of the complainant 
or accused, issue process to or accused, issue a sum- 
compel the attendance of mons to any witness direct- 
any witness or the produc- ing him fo attend or to pro- 
tion of any document or duce any document or other 
other thing. thing. 


_ (3) The Magistrate may, before summoning any 
witness on such application, require that his reasonable 
expenses, incurred in attending for the purposes of the 
trial, be deposited in Court. 


Change —This section has been amended by section 67 of the 
Criminal Procedure Code Amendment Act, XVIII of 1923 
The italicised words at the beginning of the section have been added 
as consequential to the amendment made in sec 243 The proviso has 
been introduced “to provide for the case where a complaint has been made 
by a Court, and we have made a similar amendment in section 252""— 
Report of the Joint Commuttee (1922) ἴῃ sub-sec (2) the word ‘summons’ 
has been substituted for ‘process’, for reasons see Note 792 below 


791. Magistrate’s duty to examine complainant, wit- 
nesses, etc. -—If a Magistrate adopts the procedure prescribed by this 
section on the footing that there waS.no admission of guilt on the part 


of the accused person, the Magistrate is not competent to take ἃ further 4 
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plea of guilty from the accused person, and relieve himself ot the duty 
of examining the prosecution witsesses—Lali Ram, A.ILR. 1928 Cal. 
243 (244) 


The Magistrate is not at liberty to stop a case whenever he likes 
If the accused does not make the admission under sec. 243, the Magistrate 
is bound to hear the complainant and his witnesses; attd he is not com 
petent to acquit the accused without examining them—Q E. v. Toulman, 
Ratantal 539, Kesr: vy Md, Baksh, 18 All. 221; In re Ahled Monee, ὃ 
W.R 75 If 1s not sufficient to examine the complainant alone; 1] ie 
complainant has any witnesses, they must also be examined—Korapuis ¥ 
Monapa, 5 Mad, 160; and the Magistrate is not entitled to acquit the 
accused on a consideration of the complainant's statement atone—Q. E- 
vy, διππαι, 20 Mad 388, 


If the complamant declines to be examined, it 1s the duty of the 
Magistrate to proceed to take the evidence of his other witnesses belot 
dismissing the complaint, although, in any event, a strong” pretimmary 
presumption against the trutn of the complainant's case would arse ire 
his contumacious refusal to allow himself to be examined, An order 0 
acquittal passed under sec 245 (1) without so examining the other wir 
nesses 1s a wrong order—Damdvo vy Harba, 28 Cr.L.J 511 (Nag) 

Again, it τς prima facre the duty of the prosecution to call the Wit 
nesses who proves their connection with the transaction in question Ὧι 
who from the connection must be able to give important information 
Emp v Dhunno, 8 Cal 121; Q. Ε ν, Ram Sahat, 10 Cal 1070 ᾿ 
persons said to have witnessed the offence should be produced Rall 
the Magistrate~Kammt v Crown, 1916 P.R. 12, 17 Cr.L.J. 267. 11 suc 
witnesses afe not called, an adVerse inference against the prosecution may 
be drawn—Emp v Dhunno, 8 Cal. 121. 

Moreover, the Magjstrate is bound to examine the accused and ce 
witnesses—Jn re Ahlad Monee, 6 W.R 75. He is bound to examine © 
the witnesses that are produced by the accused, and has no discretion 
in this matter~In re Ameer Chand, 13 W.R. 88 The Magistrate μὴ ἣν 
power to arbitrarily limit the number of witnesses to be examined, thous 
he has undoubted jurisdiction to curtail the number of unnecessary wit 


nesses on the ground that their examination will delay and probably aefest 


the ends of justice—Brswanath v Shivanand, 2 P.L.T. 330 It fs Fe 
the duty of the Magistrate to enquire of the accused as to oe om 
ie 


has aty witness to produce Where no such enguity is made, he 
viction is liable to be set aside—Emp v. Jivan, 1884 P.R 1 it 
accused does not produce any witness, no unfavourable interence ¥ 
be drawn against him—Emp. v. Dkunno, 8 Cal. 121. 

The Magistrate must base his decision on the evidence 
etther side in Court, he cannot rely on statements made 
Court—Q E. ν. Sahadeb, 14 Bom, 572 
τι Cross-examination :—In summons cases the accused has Τὶ 
postpone the cross-examinstion of any prosecution witness, as in th dia 
of trial of a warrant case, But If the cross-examinstion was postpone 


e produced σα 
to him out δ᾽ 
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accordance with the direction of the Magistrate, he is bound to give 
further opportunity to the accused to cross-examine the witness. Other- 
wise the evidence of such witness will not be legally admissible—Parmesh- 
war v. Emp, 3 P.L.T. 347. 


792. Issue of summons :—If the complainant or the accused 
thinks that any witness is not likely to appear without summons, he 
should apply beforehand to the Magistrate for summons to enforce his 
attendance—In re Chedee Koongra, 14 W.R. 76 When such application 
is made, the Magistrate must either grant or refuse the application; he 
‘cannot simply ‘file’ 1t—Bhomar v. Digambar, 6 C.W.N 548. 


The Magistrate has a discretion as to whether he will issue summons 
or not—In re Chedee, 14 WR, 76, Jhabbu v Emp., 21 Cr.L.J, 385 
AIL). Where a complainant mentioned the name of several witnesses but 
could only produce two of them, the Magistrate could decide the case on 
‘the evidence of the two witnesses alone—in re Notobur, 15 WR. 87, 


and was not bound to issue summons to the other witnesses—Anonymous, 
4 M.HLC.R. App. 29 


But where a summons had already been issued to a witness and he 
did not appear in obedience to the summons, it was held under the old 
Jaw that the Magistrate was bound to issue further process against that 
witness and had no discretion to refuse to issue further process—Daulat 
v. Brinda, 30 Cal. 121. The party at whose instance the process was 
originally issued had ἃ right to call upon the Court to compel the attend- 
ance of his witness--Bhomar v. Digambar, 6 C WN, 548 But by virtue 
of the present amendment of sub-section (2), this section read with 
section 90 will give ἃ discretion to the Magistrate to issue further process 
(warrant) or not. This amendment has been made on the recommendation 
of the Select Committee of 1916 who observed ‘‘The difficulty intended 
to be dealt with by this clause rests upon the words ‘process to compel 
the attendance,’ as seems clear from the Calcutta decisions. We think 
‘that the only alteration really required is to substitute for the words 
Teferred to above the simpler expression ‘a summons to any watness 
shrecting him to attend, etc? This we think will make section 90 clearly 
applicable, which is, in our opinion, all that 1s required ”” 


It a witness summoned by the Magistrate does not care to appear, the 
Magistrate is not bound to re-issue the summons, it 1s in his discretion 
to issue fresh summons if he lukes, but this section does not compel him 
to issue fresh summons to the witness—Selvamuthu v Clhinnappan, 27 
CrLj. 76, ATR 1926 Mad. 361. Under the old section, there was 
the phrase ‘“‘compel the attendance of any witness’ but in the present 
section the words used are ‘summon any witness directing him to 
attend.” Under the present section, evidently the Magistrate cannot com- 
pel a witness to appear before him, if the witness refuses to appear. If 
the witness refuses to appear, he may be liable for disobedience of the 
summons, but the complamant or accused is not entitled to ask the Court 
as ἃ matter of right to compel the attendance of any witness who does 


Ἴ 
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not care to attend in obedience to the summons—Selvariutit ¥- 
Chinnappan (supra). 


793. Sub-section (3)—Payment of process fee :- us 
complainant fails to deposit fees for summoning witnesses, the Magistrate 
must deal with the case on such evidence as he may have before him, 
but should not dismss the complaint—Korapulu v. Monappa, 5 Mod 160. 

If the accused fails to deposit process fees, the Magistrate may refuse 
to issue process, but this order of refusal must be sparingly passed, 
and such order would be improper in a case where the accused is unable 
or unwilling to deposit the money, and the result 15 that he 1s convicted 
without his witnesses being heard, especially if the case is one in which 
8 severe sentence 1s passed—Qadu v. 0. E., 1899 P.R. 7. 


245. (1) If the Magistrate upon taking the evidence 
referred to in Section 244 and suc 
further evidence (if any) as he may, 
of his own motion, cause to be produced, and (if he 
thinks fit) examining the accused, finds the accused not 
guilty, he shall record an order of acquittal. 
(2) Where the Magistrate does not proceed in accord 
Sactencs ance with the provisions of ne 
ῃ 349 or Section 562, he shall, if he 
finds the accused guilty, pass sentence upon him 
according to law. 


Change —The italicised words in Sub-section (2) have 
by sec. 68 of the Criminal Procedure Code Amendment Act XVII 
This amendment is merely one of drafting. A similar amendment 
made in sec 258 (2) and sec. 306 (2). 


794. Acquittal—Discharge :—A Magistrate ¥ho Lar ve 
find the accused guilty, must record an order of acquittal. No order 
discharge can be passed under this section—Amir Khan v. Emp » ν 


Acquittal. 


been atted 
1 of 1923 
has beeo 


P.R. 19. Even if he styles hus order as an order of discharge, me 
charge will amount to an acquittal, for no other order 15. contemplatet x 
er 10 


summons cases. That being so, the Sessions Judge has no Ppo¥' 
action under sec 437 (now 436) ggainst a person alleged to be dischary 
Sessions Judge v. Venkataramaiyer, 8 MLT. 78, 11 Cr LJ. 350 
U, on the contrary, the Magistrate tried a warrant case 85 3 sumac 
case without framing a charge and passed an order of acquittal, the = 
called acquittal would operate as a discharge under sec. 253 of the Cove 
—~Emp. v. Jadu, 1886 A.W N. 260. It, however, the Magistrate ἰδ Ἵ 
a charge in a summons case, the acquittal should be under sec. 
not under this section—Radanath v. Wooma Churn, 22 W.R. 12. 
Compensation to accused -—When the Magistrate acquits an 8 
under this section on the ground that the complaint was vexatious, 


ged 


cused 
he 
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can under sec. 250 dirept the complainant to pay compensation to the 
accused—Q. E ν. Pandu, 10 Bom. 199; Namber v. Ambu, 5 Mad. 381. 
Even if the Magistrate tries a warrant case as ἃ summons case and 
acquits the accused, he can award compensation, 


‘Shall pass sentence’:—lf the Magistrate convicts the accused, he 
is bound to pass some sentence, at least a nominal one—Anonymous, 4 
M.H.C.R, App. 66; Q. Ε ν. Henmant, 2 Bom L.R. 611, Emp v. 
Natargja, UBR (1905) Cr.P.C 37, 2 CrL J. 468 


246. A Magistrate may, under Section 243 or 245, 
Finding not limited Convict the accused of any offence 
by complaint or sum- triable under this Chapter which 
cass from the facts admitted or proved 
he appears to have committed, whatever may be the 
nature of the complaint or summons. 


795. Scope of section .—This section enables the Magistrate 
to proceed in regard to any other offence prima ἴασις established by the 
evidence for the prosecution It 1s not necessary that the case started by 
the complainant must be the one which the Court should find proved, 
before it arrives at a conclusion. of the guilt of the accused. The Court 
is not bound by all the statements of the complainant Its duty 1s to 
find out the truth in the midst of the conflicting evidence—Emp. v. 
Somnath, 14 Bom LR 135 The rule is, that a Magistrate is not bound 
to adhere to any particular section which may happen ta be mentioned 
by the complainant in his complaint, but may apply any section of the Jaw 
which he thinks applicable to the case, so long as the parties are not 
misled and the proper procedure 1s observed—~Kalidass v. Mohendro, 12 
W.R. 40 (41) But it is not necessary, when the Magistrate thinks that 
other offences have been committed, to reopen the trial or to follow the 
procedure of secs 243 and 244 Such a procedure would involve the 
rehearing of all the evjdence in the same tria) and 15. clearly opposed to 
the intention of the Legislature—Dasarath v Emp , 36 Cal 869 

This section apphes even in the absence of a formal complaint in 
the first instance. The evidence of the complainant which evinces a 
desire on his part that the accused should be proceeded against may be 
treated as a complaint—Framy v Emp, 28 BomLR. 291, 27 Cr.L.J. 
496. This section does not mean that the accused in a summons case can 
be convicted of an offence alleged to have been committed on a date to 
which no reference has been made in the complaint or summons—Sarkar 
v. Howrah Municipality, 22 Cr LJ 559 (Cal) 


247. If the summons has been issued on complaint, 
N and upon the day appointed for the 
on-appearance = of d 
complainant. appearance of the accused, or any 
. day subsequent thereto to which the ~ 
hearing may be adjourned, the complainant does not 


696 THE CODE OF CRIMINAL PROCEDURE [Cu, xX 


appear, the Magistrate shall, notwithstanding anything 

hereinbefore contained, acquit the accused, unless for 

some reason he thinks proper to adjourn the hearing of 
@ case to some other day: 

Provided that, where the complainant is a public 
servant and his personal attendance is not required, the 
Magistrate may dispense with his attendance, and procee! 
with the case 

795A. Scope ~—This section does not apply to cases instituted 
under section 195, and the Magistrate cannot dismiss the complaint for 
default of the complainant to appear—Q. E y Ramchandra, Ratantal 137 
(138) See proviso 

This section does not apply unless the case is instituted upon 3 
complaint, Under sec 47 of the U P. Act IE of 1916, it is the Magis- 
trate who takes cognizance of the offence upon information received So 
the case 15 not one instituted on a complaint, and sec 247 of this Code 
has no application Inspite of non-appearance of the complamant, the 
Proceeding must continue—Basanti ν, Magsud, 26 Cr.L.J 170 (All). 

This section does not apply to proceedings under sec 107, because 
those proceedings do not amount to a trial of an accused for any hed 
Consequently the Non-appearance of the complainant does not enable ! : 
Magistrate to acquit the person Proceeded against. The proper oe 
to be passed 13 an osder of discharge under sec. 119 on the ground tse 
in the absence of any evidence on behalf of the complainant, it is no 
Proved that the person proceeded against should execute a bond— 
Asrafali v. Nasu Sarkar, 31 C.W N 388, 28 Cr.L J. 479 (480) 

796. ‘Does not appear’ .—The appesrance of the complainant 
Vakil is not appearance of the complainant within the meaning of ὯΝ 
section, unless the Court has dispensed with his personal attendance en 
and has specially allowed him to appear by a pleader—Ponnaganti Ἢ 
Kotajyan, 2 Weir 309; Nagarambili v. Matta Jagannath, 49 Mad. 883, 
27 Cr.L.J. 988 πὶ 

16 the complainant does not appear at the time of hearing, the ee 
is not bound to wait for the complainant till the Court closes for the day 
—Kuttah v. Part Makai, 7 Mad 356 The Magistrate is empowered 10 
dismiss the complaint if the complainant does not appear when the er 
is called on for hearing, even though he appears soon after—Rangasam 
v Narasimhula, 7 Mad 213; Nagarambili v. M. Jaganntha, (Supra). 

Although a Magistrate has power to dismiss the complaint for sie 
of the complainant’s appearance, he should exercise his power wil the 
reasonable discretion He should not dismiss the complaint where his 
non-appearance of the complainant was due to circumstances beyond τς 
control, ¢ 5. a heavy flood which cut off all communications—Tasoonnie 
¥. Wassil, 24 W.R. 64; Q. v. Madhoo, 5 W.R. 51; or when the es 
was transferred from one Magistrate to another, and the complainant * 
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present in the Court premises, but not having had notice of the transfer 
did not appear before the particular Magistrate who had charge of the 
case, but appeared in the previous Court—iIn re Ramanath, 13 C.L.R. 
303; Gunpat v. Good, 47 Cal. 147; Etim Haji v. Hamid, 24 C.L.J. 444, 
18 Cr LJ. 104; or where the complainant had been kept out of the way 
by the action of the accused in getting a constable to arrest him on a 
false charge—In re Stnna Goundan, 38 Mad, 1028; or where the case 
was called on for hearing on a date not fixed for hearing and the com- 
plainant was necessarily absent—Achambit vy Mahatap, 42 Cal. 365, 
18 C.W.N 1180, 16 CrL.J. 148, or where the complainant was in jail 
and could not therefore appear—Reg. v. Virbhadra, Ratanlal 59. If the 
complainant is ordered to appear at 11 AM and he appears, but the Court 
does not sit till 2 p.m., and he does not wait, it cannot be said that the 


complainant has failed to appear—Ahmed Meera ν Meeran, 25 LW. 358, 
28 Cr.L J. 208 


Non-appearance on adjourned hearmg —A Magistrate can dismiss 
a complaint and acquit the accused, not only where the complainant does 
not appear on the frst day of hearmg but also where he fails to appear 
on the date of adjourned hearmg—Latchamana, 2 Weir 308; Mudoo- 
soodun v Hari Dass, 22 W.R 40, Rampwan v Abilakh, 18 ΟΝ. 
584, But this power to dismiss 2 complaint must be exercised with dis- 
cretion. Where the complainant has done all that 1s necessary for him 
to do to establish his case, a complaint ought not to be dismissed for 
his non-appearance on an adjourned date, unless his attendance 1s in the 
opinion of the Magistrate specially required on that day—Anonymous, 2 
Weir 306; Nagayya, 2 Weir 306; Girish Chandra v. Bhushan Das, 46 
Cal, 867, 23 CW.N 959, 20 Cr.LJ 492. 


Again, a Magistrate cannot dismiss a complaint for non-appearance of 
the complainant on the adjourned date, if the order of adjournment was 
not made in the presence and hearing of parties—Anonymous, 8 M.H.C. 
‘R App 5, or where the complainant had no knowledge or notice of the 
date to which the case had stood adjourned—Nune Panakalu ν Ravula, 
52 Mad. 695, 30 Cr LJ 191 (196), or where the Magistrate did not spectty 
the place where the case was to be taken up, but ordered the parties to 
appear ‘either at Aligarh or at Talibnagar’—Jn re Bansidhar, 1882 A W.N 
229 

Non-appearance on date of judgment —This section applies to a case 
of absence of the complainant on the date fixed for his appearance or on 
the date of adjourned hearing, and does not apply to a case where the 
complainant is absent on the date sixed for delivery of the yudgment. If 
on such a date the complainant is absent (and the attendance of the com- 
Plainant on that date was not specially directed by the Magistrate) an 
order of acquittal of the accused on the ground of absence of the com- 
plainant is erroneous—Girtsh Chandra vy Bhushan, 46 Cal 867, Emp. 
v. fangusingh, 19 N L.R. 48 


797. Order of acquittal :—In a summons case, if the com- 
plainant fs absent on the day of hearing, the proper order to be passed by 


Ὶ 


‘ 
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the Magistrate under sec. 247 is one of acquittal and not one ‘striking on” 
the complaint—in re Dubash, 10 Bom. L.R. 628. 


The accused is entitled to acquittal if the complainant is absent, and 
unless the Court thinks proper to adjourn the hearing of the case to some 
other day In other words, the right to an order of acquittal accrues to 
the accused upon two conditions, and is dependent firstly on the absence 
of the complainant, and secondly on the Court not adjourning the case, 
But xf on the date of hearing the case is not taken up at all, i cannot 
be said that the second condition 15 fulfilled, and the accused 15 not 
entitled to acquittal owing to the absence of the complainant on that date 
—Rash Behary v, Corporation of Calcutta, 26 Cr.L J. 1050 (Cal.) 


Warrant case —If a warrant case is tried by the Magistrate 
summons case, the procedure is bad, and he cannot pass an order under 
this section dismissing the complaint for non-appearance of the cpa 
Plainant—Ram Coomar v. Ramji,4C.W.N 26 


Where two charges, oné a summons case and another on ἃ vere 
case, ate jointly tried in one trian) and the complainant 25 absent on ‘ 
adjourned hearing, the Magistrate ought to make an order of dischare 
under sec, 259 and not one of acquittal under this section—Raghaval Vs 
Singaram, 41 Mad 727, Ramarain ν. Lala Ζαπιοῖι, 11 Cal 91 


If a summons case is tried under the warrant case procedure, μὲ 
eventually the Magistrate acquits the accused under sec 247 of Ban 
of the absence of the complamant on an adjourned dite of hearing. ot 
that the acquittal 1s legal and proper Section 247 lays down ἃ pane 
principle that a person charged with a summons-case offence is ae 
to an acquittal sf the complainant 1s absent, and there is πὸ reason μὴ 
this right should be demed to him simply because the Magistrate i 
adopted a different procedure for the trial of the case—Venkatarama δ. 
Sundaram, 44 M.LJ 119, 


Farther inquiry —Since an order under this section is one Οἱ 
and not one of discharge, no further inguiry can be directed under 
436—Bindra v. Bhagwanta, 25 Cr. J 359 (Oudh). 


Absence of accused —This section πὰς nothing to do with 
sence of absence of the accused. If the complainant is absent, at 
wall be dismissed and the accused acquitted, whether the latter is ait 
or not—17 C WN. chx If the complainant is absent, the accused 
be acquitted and 11 is immatenal that the summons 10 the accused δ 
not been served and that the accused was not present when he taf 
acquitted—~Kuran Sarkar v. Emp, 5 P.L.T 15, 24 CrL.J 815; ov a 
v. Datfatraya, 53 Bom 693, 1929 Cr C 436 (437). (Contra—Kandepr 
Chetty, 2 Weir 307). If there are several accused, and one JS Faerie 
and the others absent, the order acquitting the accused who is τ ποῖ 
will put an end to the case also against the other accused #ho 5 
before the Court—Panchu Singh v Umar Mahomed, 4 CW.N 346 


i is passed 
Appeal ta District Magistrate .—It an order of dismissal ae ihe 
under this section, the District Magistrate has no power to set 85: 


as ἃ 


1 acquittol 
set. 


the pren 
the case 
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order of acquittal on appeal, because under sec, 417 an appeal against an 
order of acquittal must be directed by the Government and presented to the 
High Court—Rangasami vy. Narasimhulu, 7 Mad. 213; Nityananda v. 
Rakhahan, 38 C L.J. 196, 24 Cr.L.J. 716 


798. Revival of complaint—Retrial :—The Code contains 
no provision empowering a Magistrate to revive a case after an order of 
dismissal is passed under this section—Ram Coomar v Ramp, 4 C.W.N. 
26, The Magistrate has no jurisdiction to restore ἃ case after it has 
been dismissed for default of appearance of the complainant and the 
accused has been acquitted, even though good cause 15 shown for the 
complamnant’s non-appearance. An acquittal under this section does not 
stand on any different footing from an acquittal passed under any other 
circumstances, and the Magistrate cannot set aside fus own order of ac- 
quittal—Lakshminarasimham v Nallur: Bapanna, 52 ML J. 173, 28 CrL J. 

70 The dismissal of a complaint under this section amounts to an 
acquittal and’ bars a subsequent trial on a fresh complaint on the same 
facts (section 403) even if good cause 1s shown for non-appearance of the 
complainant—Emp v Dulla, 45 All 58, Shankar v Dattatraya, 53 Bom. 
693, 1929 Cr C 436 (437), In re Sinnu Goundan, 38 Mad 1028, 26 
ML.J. 160, In re Guggtlappu, 34 Mad 253, 12 CrLJ 41, Panchu v. 
Umar, 4 CWN 346, Emp v Bhawan: Prasad, 1885 AWN. 43, Ram 
Mahato v Emp., 2 PL. 170, Kiran Sarkar v Emp, 5 PL.T. 15; 
Nutyananda v Rakhaheri, 383 CLJ 196 Even the District Magistrate 
has no power to order the entertainment of a complaint which was dis- 
missed for default of appearance—Narayanasami v. Janaki, 2 Wes 308, 
He cannot order the entertainment of a fresh complaint for a different 5 
offence on the same facts—Fazar v. Καὶ E., 37 C.LJ 253, 25 Cr.L.J. 149. 
But if the proceedings are so irregular as not to amount to a trial, the 
dismissal will not amount to an acquittal and the complaint may be 
tevived—Anonymous, 2 -Weir 307; Reg. v Virbhadra, Ratanlal 59 In 
Ram Mahato v. Emp, 2 PL.T. 1710 it has been held that even if the 
order of acquittal is passed under a misapprehension, still the Magistrate 
cannot take cognizance of a fresh complaint, sf the order is wrong, the 


complainant can take proper steps by way of revision, but he cannot file 
a fresh complaint. 


In a Madras case st has been pointed out that the accused who is 
acquitted under this section owing to the 2bsence of the complainant on 
the date fixed for hearing 15 acquitted without trial on the merits, he 
cannot be said to have been ‘tried’ within the meamng of sec 403, and 
therefore an acquittal under this section 1s not a bar to ἃ second complaint 
of the offence on the same facts—Kotayya v Venkayya, 40 Mad 977 
(Note), 19 ΟἿΣ 497, dissenting from In re Guggilappu, 34 Mad 253. 
But the other High Courts are of opinion that en acquittal under section 
247 acts as a bar to further proceedings in the same way as an acquittal 
after ttial on the merits—See Emp. ν. Dullu 45 All 58, Panchu v. Umar, q 


4 C.W.N 346; In re Guggilappu Paddya, 34 Mad 253 and the other” 
eases cited above. 


' 
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Fresh process for other offences including the previous one :~Where 
@ Magistrate issued process against and summoned the accused persons 
for one of several offences alleged against them, and acquitted thent 
under this section for default of complainant's appearance, no fresh Τὸν 
cess could in view of sec 403 (1) be issued against them in respect of 
all the offences alleged against them on the previous occasion, including 
the one in respect of which they were summoned and acquitted—Suresh 
v. Banku, 2 Ὁ.1.1. 622. 


799. Order of adjournment :—On default of the cmplsio- 
ant’s appearance the Magistrate has a discretion either to dismiss the 
complaint and acquit the accused of to adjourn the hearing or he can 
even proceed to examme the witnesses in the absence of the complainant 
Such ἃ procedure 15 not iWegal if the accused is not prejudiced—Saratl 
γ. KE, 24. ΟὟ Ν. 199. 


The Magistrate cannot adjourn the hearing unless there are sufficient 
and proper grounds for doing so The fact that the accused has aes 
guilty of contempt of the processes of the Court 1s no good reason ἴδ 
proceeding with the case—i7 C W.N. clix. But a Magistrate can chen 
the hearing for the purpose of allowing the accused time to secure 
the attendance of his witnesses—in re Dinno Roy, 16 W.R. 21. 


This section merefy authorises the Magistrate to adjourn the ae 
enable the complamant to appear, but it does not authorise him to δὴν 
pense with the presence of the complainant, except When he is a publ: 
servant~Mania Baksh v. Marshall, 27 Cr.b.J. 1022 (Lah). 


800. Death of complainant :—It is open to doubt wate 
this section applies where the non-appearance of the complainant 15 i 
to his death. But if on the day fixed for hearing the son of the eae 
‘complainant appears and asks the Magistrate τὸ proceed with the ee 
the Magistrate ought to proceed and should not acguit the accused oo 
this section—Jiten v. Domoo, 1 P.L.J 264, 18 Οτ 1,1. 151; Ale 
Chowdhury vy Toreb, 18 C W.N. 1211, In re Mahomed Azam, 28 oN 
LR. 288, 27 Cr L.J. 491 But see Purna Chandra v. Dengar, 19 Οὐδ, Hs 
334 (335), 16 CrL J. 322 and In re Appata Naidu, 51 Med. ae 
Cr.L J. 257 (258), where it has been held that if the complemsat Ct 
pending the trial, the Magistrate should acquit the accused and eet 
not praceed further with the trial, he should not adjourn the case in a 
to enable the complainant’s son to come on the record. 


- πὰ 

801. Revision,—An acquittal under this section does ae 

on any different footing from an acquittal ordered sn any other aS 
stances, and the High Court will not set aside an acquittal in re 


except under very rare circumstances ~Lakshmmarasinham ve Tea 
52 ΜΙ. 173, 28 Cr.L.J. 270 A somewhat contraty view sane de 


taken by the Oudh Court, under certain special sirens 
case of Ram Nidk v. Ram Saran, 26 O.C. 283, A.LR 1924. Qu 
Coby ποι. 
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Where an order is passed by the Magistrate acquitting an accused’ 
under sec, 247, the order can only be set aside by the High Court. The 
Magistrate or his successor has no power to revive the proceedings by 
setting aside the order—Nityananda v. Rakhahan, 38 C.LJ. 196, 24 
CrL.}. 716 


248. If a complainant, at any time before a final 

, order is passed in any case under 

ieeanareal of com this Chapter, satisfies the Magistrate 

that there are sufficient grounds for 

permitting him to withdraw his complaint, the Magistrate 

may permit him to withdraw the same, and shall there- 
upon acquit the accused. 


802. Scope of section.—This section applies only to summoas 
cases A withdrawal of complaint 1s permissible only im summons cases 
—Murray v. Q. E., 21 Cal. 103, Sambasivanna v Bhogappa, 5 Mad, 378; 
Q.,E. v. Lilladhar, Ratanlal 461 If the offence charged 1s a warrant 
case (and is non-compoundable), the Magistrate must proceed with the 
inquiry or trial inspite of the withdrawal of the complaint, if he finds 
the elements of the offence set forth in the complaint—In re Ganesh 
Narayan, 13 Bom 600; Emp. v Ranchhod, 37 Bom 369; Maung Thu 
ν. U Pa, 5 Rang. 136, 28 Cr.L J. 649 

This section is limited in its operation to cases instituted upon 
complaints in the strict sense. If A gave information to the Police, and’ 
the Magistrate took cognizance of the case upon the Police report, there 
was no complaint within the meaning of sec. 4 (h.), and A could not be 
permitted to withdraw—Q, E, v. Chenchayya, 23 Mad 626 


Sec. 537 of the Calcutta Municipal Act (Act III of 1923 B C) which 
authorises the Corporation to withdraw from legal proceedings, must be 
tead subject to the provisions of sec. 248 Cr P. Code, which permit the. 
complainant to withdraw his complaint ““ he can satisfy the Magistrate 
that there are sufficient grounds for permitting him to withdraw his com- 
plaint.”” It follows, therefore, that before a withdrawal can be permitted 
under sec 537 of the Calcutta Mun:cipal Act, there must be sufficient 
grounds for the withdrawal to the satisfaction of the Magistrate—Sishir 


Kumar v Corporation of Calcutta, 53 Cal 631, 30 CWN. 598, 27 
Cr J. 984. 


This section contemplates a withdrawal of the complaint as a whole 
Where a complaint against several accused persons 1s withdrawn as agaist 
one of them, this amounts to a withdrawal of the whole complaint in 
respect of all the accused—Shyam Behar: v Sagar Stngh, 1 P.LT 32. 
The withdrawal of the case absolves not only the accused present but 
also all the accused—Amar Ah v. Emp, 2 PLT. 584, 22 Cr.L.J. 675. 
Contra—Rohti Singh y Makdum, 9 OL} 54, 23 CrLJ 271 and 
Anantia v Crown, 5 Lah 239 {per Le Rossignol J) where it is held 
that the withdrawal against some does not amount to a withdrawal agalnst 
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all It should be noted that this latter view is in consonance with the 
provisions of sec. 345 (as now amended) under which the composition 
of an offence with one of the accused does not amount to a composition 
with all the accused. 


803. Withdrawal of complaint :—Withdrawal and Compro- 
mise:—There is a well-marked distinction between a withdrawal of 2 
case under this section and a compromise under sec. 345. Compromis 
contemplates an arrangement between two parties; withdrawal has no such 
meaning. A case is said to be compromised if it is withdrawn with the 
consent of the accused, whereas a case is withdrawn under this section 
without the consent of the accused. Therefore when a petition is filed by 
the complainant praying for striking off the case, the Magistrate should 
satisfy himself under what section the petition is made. If the case 15 
not being compromised but is being withdrawn without the consent ot 
the accused, the petition 1s not a petition under sec 345 but under this 
section, and the Magistrate may, inspite of the petition, proceed with the 
trial and convict the accused—Bayan Ali v. K. E., 20 CWN, 120% 18 
Cr,L.} 107. See also Note 992 under sec 345 


Who can withdraw .—Only the complainant can withdraw the case 
In cases of contempt of the lawful authority of a public servant, the com 
Plainant is the public servant whose authority has been resisted, and not 
the person mjured by such resistance; and the former alone can withdrst 
—In re Muse Al, 2 Bom, 653 Where a Municipal Secretary instituted 
a complaint, the Municipal Council was not competent to withdraw 
Paramananda vy Karunakara, 27 M.LJ 617, 15 Cr.L.J 299 


When to withdraw --The complainant can withdraw 
‘before a final order is passed.’ But these words do not refer 0 a nme 
so eafly as when no process has been issued to the accused An order 
of acquittal passed on an application for withdrawal preferred pefore 1550 
of progess is unmeaning and of no avail—In re Muthia Moopan, 30 Mad 
315, 14 Cr.L J, 559 

Magistrate alone can permit withdrawal :—This sect 
empower a Police officer to entertain an application for wit 
complaint The permission for withdrawal is 8 judicial act, 
Magistrate alone can do st—Anonymous, Ratanlal 91 

A petition for withdrawal of a case should be judicially deter! 
the Magistrate himself, and it is wholly improper for him to 
matter to the Police for report, ard then to act on the report in refuse 
or allowing withdrawal. The Magistrate should nat allow himself to Pe 
guided by what the Police thought about the matter—Azizar Rahman * 
Emp, 43 CL.J. 214, 27 Cr LJ 394 

May permit +—It is discretionary with the Magistrate 
complainant to withdraw. The Magistrate can, inspite of τὶ 
for withdrawal, proceed with the trial and convict the accuse 
v. K. E., 20 CW.N. 1209 (Pat.) 

Revival of withdrawn complaint :—Where 2 Deputy 
a complaint to be withdrawn and discharged the accu! 


at any ume 


on does ποὶ 
drawal of 3 
and fhe 


mined bY 
refer he 


it the 
to permit © 
he application 
ἀ--Βαγαπ Alt 


Magistrate allowed 
sed, the Dis 
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Magistrate could not revive the case against the accused—Q. v. Zuhoorut!, 
25 WR. 64. 

But where the complaint was withdrawn, because there was no sanc- 
tion {the case being one in which a sanction was necessary), and the 
accused was discharged, the complainant was competent to lodge a fresh 


complaint after obtaining the necessary sanction—In re Samsuddin, 22 
Bom 711. 


249, In any case instituted otherwise than upon 
Pawerton tops pro: complaint, a Presidency Magistrate, 
ceeding when no com- a Magistrate of the first class, or 
plaints with the previous sanction of the 
ἡ District Magistrate, any other Magistrate, may, for reasons 
to be recorded by. him, stop the proceedings at any stage 
without pronouncing any judgment either of acquittal or 
conviction, and may thereupon release the accused. 

804. Scope :—This section deals only with summons cases insti- 
tuted otherwise than ypon complaints, and 15 inapphcable to warrant cases. 
Therefore, an order by a Magistrate stopping a warrant case and releasing 
the accused under this section 1s illegal, the case will be treated as still 
on the pending file of the Magistrate, and can be reopened either by an 
application by the Crown or suo motu by the Magistrate, but it cannot 
be started de novo upon a private complaint, the police case beimg already 


on the pending file of the Magistrate—Firang: v. Durga, 5 Pat 243, 7 
P.L.T 449, 27 Cr.L J. 698. 


Where upon a report of the Police that one J. had given false mnforma- 
tion to the Police against certain persons, a Magistrate ordered the prose- 
cution of J. under sec. 182 1. P. C. but subsequently upon rece:pt of 
another report In another case that the information given by ] was true, 
he ordered the summons issued for the attendance of J to be cancelled, 
it was held that the Magistrate had full power to cancel the summons 
under this sectlon—Nathu v. Emp, 1 PL.T 28. 

An order under this section neither amounts to an acquittal nor to a 
discharge. Since it does not amount to an acquittal (see Explanation to 
sec 403) it does not bar further proceedings in accordance with law— 
Achhru v Crown, 1913 PR 9. And since it does not amount to an order 
of dismissal of complaint, no order can be passed under sec 437 (now 
436) directing further inquiry—Ibid. 


Frivolous Accusations in Summons and Warrant Cases. 


250. (I) If, inany case 250. (1) If, n any case 

Frivolous er instituted by False, frivol- instituted up- 
vexatious accu. complaint as οὔξ °F ¥e%®- on complaint 
ees defined in tion. τος  * * * or up- Up 
this Code, or upon informa- on information given to a 
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tion given to a police-officer 
or to a Magistrate, a person 
is accused before a Magis- 
trate of any offence triable 
by a Magistrate, and the 
Magistrate by whom the 
case is heard discharges or 
acquits the accused and is 
satisfied that the accusation 
against him was frivolous or 
vexatious, the Magistrate 
may, in his discretion, by 
his order of discharge or 
acquittal, direct the person 
upon whose complaint or 
information the accusation 
was made, to pay to the 
accused, or each of the 
accused where there are 
more than one, such com- 
pensation, not exceeding 
fifty rupees, as the Magis- 
trate thinks fit : 

Provided that, before 

making any such direction, 
the Magistrate shall— 

(a) record and consider 
any objection which 
the complainant or 
informant may urge 
against the making 
of the direction, and 

(8) ff the Magistrate 
directs any compen- 
sation to be paid, 
state in writing, in his 
order of discharge or 
acquittal, his reasons 
for awarding the com- 
pensation. 
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police officer or to a Magts- 
trate, one or more persons 
is or are accused before ἃ 
Magistrate of any offence 
triable by a Magistrate, an 

the Magistrate by whom 
the case is heard discharges 
or acquits all or any of the 
accused, and is of opinion 
that the accusation agaist 
them or any of them was 
false and either frivolous ot 
vexatious, the Magistrate 
may, by his order of τ 
charge or acquittal, if the 
person upon whose ate 
plaint or information : 
accusation was ma’ yr 
present, call upon Ἂ 
forthwith to show caus 
why he should not pay 
compensation to such accus 
ed or to each or any of suc! 

accused when there a? 
more than one, of, if τῆ 
person is not present, fie 
the issue of a summons Ἢ 
him fo appear and sho 

cause as aforesaid. 

(2) The Magistrate s 
record and consider ond 
cause which such Ces 
anf or informant may 
and if as satisfied that ie 
accusation was false a 
either frivolous or vexalion's 
may, for reasons to be ba 
corded, dee that ae 
sation to such amo 
exceeding one hundred 
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(2) Compensation οἵ 
which a Magistrate has 
ordered payment under 
sub-section (1) shall be re- 
coverable as if it were a 
fine: 

Provided that, if it can- 
not be recovered, the im- 
prisonment to be awarded 
shall be simple, and for 
such term not exceeding 
thirty days, as the Magis- 
trate directs, 
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rupees or, if the Magistrate 
is a Magistrate of the third 
class, not exceeding fifty 
rupees, as he may deter- 
mine, be paid by such com- 
plainant or informant to the 
accused or to each or any of 
them. 

(2A) The Magistrate may 
by the order directing pay- 
ment of the compensation 
under sub-section (2) fur- 
ther order that, in default 


of payment, the person 
ordered to pay such com- 
pensation shall suffer simple 
imprisonment for a period 
not exceeding thirty days. 
(2B) When any person is imprisoned under sub- 
section (2A), the provisions of Sections 68 and 69 of the 
Indian Penal Code shall, so far as may be, apply. 


(2C) No person who has been directed to pay com- 
pensation under this section shall, by reason of such order, 
be exempted from any civil or criminal liability in respect 
of the complaint made or information given by him: 


Provided that any amount paid to an accused person 
under this section shall be taken into account in awarding 
compensation io such person in any subsequent civil suit 
relating to the same matter, 


(3) A complainant or informant who has been ordered 
under sub-section (2) by a Magistrate of the second or 
third class to pay compensation, or has been so ordered 
by any other Magistrate to pay compensation exceeding 
fifty rupees, may appeal from the order in so far as the 
order relates to the payment of the compensation, as if 
such complainant or informant had been convicted on a 
trial held by such Magistrate. 

(4) Where an order for payment of compensation to 
an accused person is made in a case which is subject to , 

Cr 45 
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compensation) but was instituted upon ‘complaint’, the report of the Excise 
officer to the Magistrate being treated as 8 complaint; and that officer, 
being deemed to be the complainant, was liable to pay compensation. 
Even if the report be not treated as a complaint, it was mformation given 
to ἃ Magistrate by the Excise officer, and in that view also he was lisble 
to pay compensation—Radhika v. Hamid, 54 Cal. 371, 28 Cr.L.J 316, 


When a Police officer makes a report in a non-cognizable case, the 
report amounts to a complaint (because a Police officer has no power to 
make a report in a non-cognizable case) and the Magistrate can award 
compensation if the complaint is false—K Ε, vy. Sada, 26 Bom, 150 


Ifa report 15 given to the police with the intention that acon should 
be taken against the accused persons, the report amounts to ‘an informn- 
tion given to a Police officer’ within the mteaning of this section—Jalraf 
v. Bansi, (supra ). 

Complaint under Cattle Trespass Act :—This section applies to 2 case 
in which a false and frivolous complaint has been made under the Cattle 
Trespass Act. Under section 4 (0) of the C. P. Code, the word “offence 
includes an act τῇ respect of which a complaint may be made under sete 
20 of the Cattle Trespass Act. If such complaint 15 false and frivotous 
or vexatious, compensation may be awarded—In re Ponnusawmi, 29 Mad 
517, The rulings in 18 All 383, 13 Cal, 304, 22 Cal. 139, 23 Cat 248, 
9 Mad. 102, and 9 Mad. 374, decided under the Code of 1882, are #0 
longer good law 

Complaint to a Village Magistrate:—A complaint of 
offence to ἃ village headman who 1s bound to report the substance of tne 
information to the Police under sec 45 (0) is an “information to # Police 
Officer’? within the meaning of this section; and if on such information 
the Police charges the accused, and the Magistrate finds the charge t0 δ 
false and vexatious he can order compensation under this section—Nachi 
muthu v. Muthusams, 39 Mad. 1006, 27 MLJ. 57, 15 CrLJ. 481: 
Kaliyaperumal v. Bavayi, 45 M.L.J. 255; Thanikadavath v. Aminiam 
LW. 73, 17 Cr.L.J. 503; Nadiabba v. Rayachitty, 32 M.L.T. ah 
CeLJ 11; (Contra—In re Arulanandham, 22 M.L.). 138, 13 CrLJ. ὄ δὲ 
If however the information preferred to the village Magistrate ts 00 
which he 18 not bound to report to the Police, the preferring of St 
information does not amount to information to the Police within ᾿ ᾿ 
meaning of this section, and Tio compensation is awardable If the Inform 
tion proves to be false—K E. v. Thammang, 25 Mad. 667. Ἶ 

Case instituted under sec, 476:—Where a case is instituted nah 
sec 476, at the instance of a person, it cannot be said to have beet ae 
tuted either upon complaint of that person, or upon information give? 
cry Officer of to a Magistrate—In re Kisandas, 14 Bom.L.R. 116, 

rL.J. 1, 


a non-bailable 


4 J 
806. ‘Accused of an offence’ :—An Institution of ee 
ings under Chapter VIII Is not an accusation of an offence, and eae 


does not apply if the accusation proves to be false—In re Govind. 
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48;Q E v. Lakhpat, 15 All. 365; Bindhachal v. Lal Behari, 36 All. 382; 
Ram Sukh v. Mahadeo, 7 AL.J 743, Natha Singh v. Pala Singh, 1896 
PLR 4, Emp. v Kaura, 1902 P.R. 33, Mannu Khan v Chandt, 20 A.L.J. 
624, 23 Cr L.J. 474, Ram Badan v. Janks, 45 All 363, 22 A.L J. 207, Bay 
Nath v. Kali Charan, 49 All 750, 25 ALJ 493, 28 Cr.L.J 604. 


Similarly, an application for maintenance under sec 488 1s not 4 
complaint of an offence (the refusal to maintain wife not being an 
*offence’) and no compensation can be awarded if the application proves 
to be false—Amboo v Baboo, 6 MLT. 261 


The use of a house as ἃ brothel 1s not an offence under sec. 41, 
Bombay District Pohce Act, and a complaimt as to such use of a house 
is not a complaint of an offence No compensation can therefore be 
awarded if the complaint 1s frivolous or vexatious—Imp ν Khairi, 6 
SLR. 254, 14 CrLJ 320. 


An order for compensation cannot be made in regard to a complaint 
under sec. 2 of the Workman’s Breach of Contract Act (XIII of 1859), 
because neglect or refusal to perform work 1s not an offence--Jn re Ram 
Sarup, 4 C.W.N 253; Q. E v Namdeo, Ratanlal 617, Pollard vy Mothial, 
4 Mad. 234, See also Jamil v Md Isag, 41 All 322, 20 Cr L J. 570 


Section 28 of the Bombay Public Conveyance Act provides a summary 
remedy for the recovery of the legal fare of a public conveyance, and a 
complaint under that section 1s not a complaint in respect of an offence 
within the meaning of this section A Magistrate has therefore no power 
to make an order awarding compensation under this section in respect 
of such a complaint if it is false—In re Valle Mutha, 44 Bom. 463 (465). 


807. “Triable by a Magistrate” :—This section applies only 
where the offence is triable by a Magistrate and not where the offence is 
triable exclusively by the Court of Session, but is actually tried by a 
Mapistrate—Poligadu, 2 Weir 315, Emp. v. Kadu, 1902 P.R. 26, Q. Ε΄ 
ν, Bavabhar, Ratanlal 961; Emp. v Chhaba, 19 Bom. LR 60, Ma E. v. 
Mg,1 Bur LJ. 38, 23 Cr.L J 289; Sarupsonar v Ram Sundar, 20 A L.J. 
433, Het Ram v, Ganga, 40 AN 615, 16 AL.J 486, 19 CrL.J 706, 
Banstdhar vy Chunnt, 25 A.L] 818, 28 Cr LJ 983; Shankar v. Crown, 
1919 P.R. 15, 20CrL J 495, Md. Hazatv Bhola, 1919 PR. 1, 20 Cr.L.J. 
141, Even if the Magistrate tries an offence triable by the Court of 
Session, by virtue of his powers specially conferred upon him under 
sec, 30 and discharges the accused on account of the charge being vexa~ 
vous, he cannot award compensation to the accused~Emp ν. Kadu, 1902 
PLR. 26; Md Hazat v. Bhola, supra, Shankar v Crown, supra. But 
where the facts in ἃ case showed that the offence was triable by a Court 
of Session only, but the Magistrate regarding it as falling under a different 
head of offences triable by him, tried the case and in dismissing the 
same awarded compensation to the accused, held that the procedure 
was not illegal~Af Venkatraya v Kadi Venkatrayer, 45 Mad. 29, 23 
CrLJ 232, Hemandas vy Ahmed. 16 SL.R 205, 26 Cr.b.J. 265 But 
when a complaint has been filed agamst an accused person for offences 
some of which are triable exclusively by the Magistrate and some by the 
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Court of Session, and the accused after trial is discharged in respect of 
all the offences, an order for compensation against the complainant (30 
not be passed—Harthar v. Maksud Ak, 48 All. 166, 23 A.L.J. 1056, 27 Cr. 
LJ 6.‘ See also Het Ram v Ganga, supra, where one offence was triable 
exclusively by the Sessions Court and two other offences by the Magistrate 


It 1s smmaterial whether the case is triable as ἃ summons case of 85 
a warrant case. This section makes no distinction between exthet— 
Paighambar v. Emp , 4 O.W.N. 392, 28 Cr.L.J. 450 (451). 


Summary cases —Compensation may be awarded even if the cas¢ is 
triable summarily—Q Ε. v. Basava, 11 Mad. 142. 


808, Who can award compensation :—Compensation is 7 
be awarded by the Magistrate who has heard the substantive cast an 
passed the order of acquittal or discharge. The Legislature never intended 
that one Magistrate should deal with the substantive case and make the 
order calling upon the complainant to shew cause, and that another 
Magistrate may pass the order for compensation--Rajaram V Panchanan, 
33 C W.N. 861 (865), 1929 Cr. C. 414 Where part of the evidence a 
heard by one Magistrate and then the case was made over to anothe 
Magistrate under section 346, and the latter Magistrate heard the rest 
the evidence and decided the case, held that the latter Magistrate Ἢ ἢ 
competent to order compensatlon—Ram Devi v. Govind, 19 ALJ ie 
22 Cr.L.J 406. But a Magistrate who has heard nothing of the ork 
except the complaimant’s plea against the order cannot make #0 ort 
under this section—in re Mahadeo, 1892 A.W.N. 58, 


‘The Magistrate by whom the case is heard’ does not Include δὲ 
Appellate Court Such a Court in setting aside a conviction cannot Οἱ 
the complainant to pay compensation—Achi Singh v Mongal, 39 Cel ᾿ 
F.B, (overruling Kart Singh v Tufani, 14 C.W.N_ 212); Harichand δ. 
Fakir, 3 Bom L.R. 841, In re Pitambar, 7 Bom L.R. 998; Chedi v. Ke” 
Lal, 21 A.L.} 834; Notified Area y. Karta Ram, 7 Lah. 152, a 
L}. 570 


τ 
It is doubtful whether the High Court has Jurisdiction to pass srt 
for compensation when the matter comes up in revision—Amini 
Emp., 26 A.L.J 328, 29 Cr.L J. 274 (275) 


809. “Discharges or acquits the accused” 2—The ee 
‘heard’ shows that the case must proceed as far as hearing If a comf" the 
fs summarily dismissed under sec. 203, without issue of process ar if 
accused, such a dismissal is not an order of discharge or acquittal Sian 
the meaning of this section—Bhagwan v. Harmukh, 29 All 137, tthe 
v. Mir Abdullz, 1897 P.R 14, even though the accused was present τ be 
enquiry under sec. 202, without issue of process, compensation eutie a 
awarded where the case is dismissed under sec 203—Harphul vot ort 
1906 P.R. 3, Where after the filing of a complamt, the statement nglsat 
of the prosecution witnesses was taken end it disclosed that the δ sect ot, 
was false, and thereupon the Magistrate passed an order under this pine 
held that the order could not be passed without discharging of #4! 
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the accused—Ram Labhaya v Jagannath, 30 P.LR. 361, 30 Cr.L J. 854 
(855). 

An order for compensation may be passed where the accused is ac- 
quitted under sec 245—Emp. v Salk Roy, 6 Cal 581; Namberv Ambu, 
5 Mad. 381, Q E v Pandu, 10 Bom 199, or under sec. 247—Emp v. 
Lal, 1888 P.R. 14; In re Munshi, 1884 AWN, 115, Emp v Hardeo, 
1891 WN. 120, or under sec 248—Himmat v. Bakhtawar, 1883 P.R 
24 But compensation cannot be awarded when the case 1s compounded 
(sec 345) because there 1s neither a discharge nor an acquittal. Even 
though the accused 1s acquitted after compos;tion, such an acquittal is not 
one contemplated by this section—Sangappa, Ratanlal 957, In re Harkisan, 
10 Bom LR 1056, Καομ, Ratanlal 700, Emp v Khushah, 1888 PR. 19; 
Crown v Sunder Stngh, 1910 P R. 30, 11 CrL J. 638 


In order that compensation may be granted, it 15 necessary that there 
must be a complete discharge or acquittal. If the accused is charged with 
more offences than one, he must be discharged or acquitted of all the 
offences; a discharge or acquittal in respect of one of the offences 1s a 
partial discharge and cannot entitle the accused to compensation—-Mukti 
v. Jhotu, 24 Cal 53; Μά Ah Khan v Raja Ram, 40 All. 610, 19 Cr.L J. 
670, Emp vy. Nadar, 12 SLR 87, 20 CrLJ 106. If there are several 
accused, and some only of them are acquitted or discharged, the com- 
plainant may be ordered to pay compensation only to those who have been 
discharged or acquitted, but not to the others—Number v Ambu, 5 Mad 
381; Gohra vy Amtra, 1877 PR 15 


Moreover, the provisions of this section as to compensation can only 
apply to cases where the order of discharge or acquittal is legal—Q. E. 
v. Maung Tun, 1 LBR. 44. 


810. False and frivolous or vexatious .—Under the old 
law, it the charge was frivolous or vexatious, this was sufficient to entitle 
the accused to compensation, if the charge was false, the accused was 
equally entitled to the compensation, because a false charge was held to be 
& vexatious charge—-Benimadhab v Kumud, 30 Cal 123 (FB); Emp. v. 
Bai Asha, 5 Bom. LR. 128; Ponnammal, 2 Weir 313 (314); Adikkan v 
Alagan, 21 Mad. 237, Emp v Bindeshri, 26 All $12, In re Gopal, 37 
Bom 376, 15 Bom LR 49, 14 CrLJ 75, Crown v Ismail, 1903 P R. 
18; Nga Myo v Nga Kym, 1914 UBR 3rd Qr 31, 16 CrL.J. 92 
Under the present law, the charge must be false besides being frivolous 
or vexatious The rulings in Ram Singh v Mathura, 34 All 354 and 
Emp v. Asha, 4 Bom LR 645 (where it was held that this section did 
not apply if the charge was false) are now overruled 


In a Burma case it was held thar st was sufficient to make the com- 
plaimant hable to Pay compensation if the charge was false, even though 
Mt Wis neither frivolous nor vexatious—Shark Danood v Md Ibrahim, 
11 Bur LT 201,19 CrLJ 172 This is incorrect “We do not think 
that the procedure of sec 250 should be used in every false case unless . 
the ese is also either frivolous or vexatious In more serious caces It is 
desitable that the Magistrate should ect under section 476 with a view 
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to the institution ofa prosecution’’—Report of the Joint Committee (1922) 
If a Magistrate orders the complainant to pay compensation to the accused 
on the ground that he has preferred a false complaint, it practically 
amounts to convicting, in 2 summary proceeding, the complainant under 
sec, 211 1. P. Code without a proper trial, which 15 altogether improper 
and open to serious objection—Parsi v. Bendhi, 28 Cal. 251. 


The mere fact that a complaint ts frivolous or vexatious does not neces- 
sarily mean that it must be false. Compensation can be awarded only if 
the complamt is false and also frivolous or vexatious—Assanmal v Dulbar, 
19SLR 66, 26 CrL.J 1295 


-The word ‘vexatious’ indicates an accusation merely for the purpose 
of annoyance—Ben:madhab vy Kumud, 30 Cal 123, 6 C.W.N. 799, Parst 
v. Bendht, 28 Cal. 251. An accusation cannot be said to be vexatious 
unless the main intention of the complainant be to cause annoyance {0 
the person accused—Crown v. Kourowd, 11 >L.R 55, 18 CrLJ 1005 
The idea conveyed by the word ‘vexatious’ 1s that the object of the 
person making the accusation should be primarily to harass the persons 
accused—Bakajt v. Mukund Singh, 21 Cr L J. 226 (Nag.); Bhan v. Syed 
Chand, 26 Cr LJ, 1033 (Nag). If a prosecution is found to be malicious 
te brought on account of enmity, it 1s necessarily a vexatious one 
Kashi Prosad vy Emp., 24 A.LJ. 161, 27 Cr.L.J. 300; Sherkh Fait ¥- 
Crown, 14 SLR 168, 22 Cr.L.J. 120. 

The word ‘frivolous’ means ‘trifling,’ ‘silly,’ or ‘without due founda- 
tion’—Jaina v Santuk, 21 CrLJ. 41 (Nag.) Whether the charge 15 
frivolous or vexatious is a question of fact to be decided by the Magistrate 
investigating the complaint—Munisam Muda, 2 Weir 319 (320). But the 
knowledge and intention of the complainant must be looked into Compen- 
sation should not be granted to the accused where the complainant did not 
know that the complaint was false and it is clear that the intention of the 
complainant was not to vex or harass the accused—Crown v. Kourowé 
Ww SLR 55, 18 CrLJ 1005 

Where the complamant believed his case to be trite at frst, but sub- 
sequently after enquiries found that his belief had been proved 10 
untrue, it would be his duty frankly to tell the Court that he had made 4 
mistake, and if he omits to do so it would show unwarrantable malice ΟΠ 
Ins part and he would be liable to pay compensation--Shaik Dawood V- 
Md. Ibrahim, 11 Bur. L.T. 201, 19 Cr.b J. 172. 

Where a person was charged with theft, but he was proved to have 
committed the act in the assertion of a bona fide claim of right, the βουβά" 
tion of theft is false, within the scope of sec 250 In law, no distinction 
can be properly made between 5 false accusation as to the motive oe 
intention which prompts a man in doing a certain act, and a false rai 
tion as to his act—Ravishankar v. Savailal, 28 Bom. LR. 89, 27 Cres: 


448. ie 

811. ‘By his order’ :—Under the old section, the order ae 
ing compensation had to be passed in the order of discharge or B¢a 
of the accused, and was a part of the order of discharge or acquitt' 
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Under the present section, the Magistrate ἰ not bound to award compensa- 
tion at the time of passing the order of discharge or acquittal, the latter 
order should only contain an order calling on the complainant to show 
cause why he should not be ordered to pay compensation 


The order calling upon the complainant to show cause must be made 
in the same order by which the Magistrate acquits or discharges the 
accused. Thus, where the accused was discharged, and in the order of 
discharge a conditional order for compensation was passed subject to the 
complainant showing cause, and the order of compensation was made 
absolute on the very day or on a subsequent day to which the case was 
adjourned for the complainant to show cause, feld that the order was rightly 
passed—Ghurbin v Khalil, 36 All, 132, Jasray v. Bansi, 23 ALJ 1054, 
27CrLJ 35, Laltt Mohan v Kunja Behari, 18 CWN 702, Ghanumal v. 
Crown, 7 5. αὶ 123, 15 CrL.J 504, Jugal Kishore v Abdul, 2 Cr.L J, 
523, 1905 A.W.N. 214, Dhanu Kadt v, Muthusam:, 17 Cr LJ 314, (1916) 
2M.W.N. 159; Emp vy. Saudagar, 1917 PR 31, In re Nagindas, 22 Bom, 
L.R 184, Emp. v. Punamchand, 8 BomL R. 847. Under the old law 
the order of discharge and the order directing compensation had to be made 
in one continuous proceeding, and not in two separate proceedings, there- 
fore where the Magistrate at the time of discharging the accused made 
no order as to compensation, but on a subsequent day ordered that the 
complainant should pay compensation, the order was held to be illegal, 
because it was not passed in the same proceeding in which the accused 
was discharged—In re Sadur Husain, 25 All. 315,Ram Singh v Mathura, 
34 All 354; Narpat Rai v. K. Ε, 1905 PR. 57; Haru Tanti v Satish, 
38 Cal 302, 12 Cr.L.J. 6, Nanheylal v Ramibahu, 10 N L.R. 8, Imamdin 
v. Emp, 1913 P.L.R. 99, These cases are no longer relevant Under 
the present Code, it is not necessary that the order for compensation should 
be embodied in the order of discharge The two orders may be passed 
in separate proceedings It is only the order calling upon the complainant 
to show cause which 1s to be contamed in the order of discharge or 
acquittal, The actual order for compensation is necessarily a subsequent 
order—Achhru Mal vy Emp, 7 Lah, 121, 27 Cr.L J, 752; Saudagar v. 
Aroor, 29 Cr.L J 680 (Lah). 

Where there were two accused, and one of them was discharged, and 
the case against the other was adjourned to a later date when he was 
Aequitted, and on the latter date the Magistrate required the complainant 
to show cause and then ordered him to pay compensation to each of the 
accused, held that the procedure followed was illegal When the order of 
discharge was made against the first accused, the case against him was at 
an end, and in so far as payment of compensation to him was concerned, 
the arder to show cause should have been made along with the order of dis- 
charge The defect was not curable under sec 537—Suresh v. Abdul 
Jabbar, 29 C WN. 127, 26 CrL.J 449 But where several charges are 

« brought against the same accused, and he is at first discharged on (one 
charge and is subsequently acquitted in respect of the other charges, it Is 
hot illegal to pass an order of compensation at the time of the acquittal 
in respect of the latter charges. In fact, in such a case it is better for the 
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Magistrate to take action under sec. 250 not at an intermediate stage of 
the trial but at the end—Ravishankar v. Savailal, 28 Bom. L.R. 89, 27 
CrL 1. 448, 

Notice to show cause .—Under the old law, there was a difference of 
opinion as to whether the Magistrate should issue a formal notice to the 
complainant to show cause why he should not be ordered to pay compen- 
sation In some cases it was held that since the proviso laid down ‘‘that 
before making any direction for payment of compensation the Magistrate 
shall record and consider any objection which the complainant or informant 
may urge against the making of the direction,’’ it necessarily implied that 
the Magistrate should give the complainant an opportunity to show cause 
and raise any objection which he might urge—Q. Ev. Manik, Ratanlal 
725, In re Mahadev, 24 Bom.L R 805, Pandurang v. Longman, 3 Bom 
L.R. 777, Akloo v Nowbat, 21 CrL J. 751, 1 P.LT. 558; In re Appala- 
narasayya, 44 Mad 51, Lalit Mohan vy, Kuma Behari, 18 C.W.N. 702, 
Gulzart Lal vy Ganga Rao, 9 ALJ 170, 13 Cr.L.J. 268 But it was held 
an a later Allahabad case that the proviso only related to objections 
voluntarily urged, that this section was not intended to muttiply the pro- 
ceeding but to be applied in a summary manner and that in 2 small matter 
of the kind contemplated by this section tt would be an unnecessary and 
burdensome procedure to issue a formal notice—Emp vw. Pancham. 
All, 414 Under the present amendment, the Magistrate must call upon 
the complainant to show cause, if the complainant is present, the Magis- 
trate must call upon him directly, if he is not present, the Magistrate must 
direct the issue of ἃ summons to show cause. 


It is imperative on the Magistrate to give the complainant an oppor 
tunity to show cause, and he cannot make the order absolute owing {0 the 
absence of the complainant—Ghafar y Laltu, 1891 A.W.N, 63, Subans 
v. Mahabir, 18 CW 1277, Gulzar: Lal v. Ganga Ram, 9 A.L J. 170. 
Under the present Jaw, if the complainant is absent, summons to show 
cause must be issued to him If this 1s not done, the order of compensa 
tion must be set aside, and the Magistrate should be directed to summon 
the complainant atd give him an opportunity of showing calse before 
passing the order—Kalka v Καπμί, 24 A.L.J. 170, 27 Cr.L.J. 128, If the 
complainant 1s present, he may be directed forthwith to show cause, and 
in the absence of any special reason, he 15 not entitled as a matter of right 
to an adjournment to enable him to consult a pleader and to give a written 
reply—In re Ishwarlal, 28 Bom LR 98, 27 CrL J. 430. 


812. Who can be ordered to pay compensation t—~ 
The Magistrate can pass an order under this section agaist the person 
upon whose complaint or information an accusation was made, Therefore. 
it 1s open to a Magistrate to direct the person, upon whose information 
the proceedings were started, to pay compensation to the accused, even 
though that person was a mere informer and not the real complsinant 
Fariduddin ν᾿. Emp, 24 ALY. 221, 27 (τ. J 702 Where a certs 
person J gave information to 5 to the effect that a certain constable ha: 
committed extortion, intending that a complaint should be mide on his 
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behalf to a Magistrate, and the complaint was subsequently dismissed as 
fnvolous and the accused was acquitted, held that J was lable to give 
compensation to the accttsed Although the information was conveyed to 
the Magistrate through 5, still as J gave the information with the inten- 
tion that it should be conveyed to a Magistrate, then clearly J was the 
person upon ‘whose information the accusation was made’ within the 
meaning of sec 250. The mere fact that he unhzed S lor conveying the 
information was immaterial—Emp v Bahawal Singh, 40 All 79 (81), 
19 CrLJ 76 if on the other hand, he had merely in conversation told 
S about the case without any desire fof or view to a prosecution of to the 
conveyance of the information to the Magistrate, then he would have been 
hardly hable for the intervention of S who took it upon himself to make a 
complaint to the Magistrate In ths latter circumstance, it would be S 
who would be hable to pay compensation—lbid In a Sind case, where 
A gave information of an offence to the Police at the instigation of B, 
and the accusation was found to be false, it was held that B was not liable 
to pay compensation, because he did not himself give the information to 
the Police, although he was the instigator—Emp v Sumar, 12 SLR 
76, 20 Cr LJ. 100, 48 LC 980 Where certain persons gave information 
as witnesses of an offence to a constable, and upon the constable's informa- 
tion to the Sub-Inspector a case was instituted which was afterwards found 
to be false, held that those persons could not be ordered to pay compensa- 
tion, because they were not the “persons upon whose information the 
accusation was made” within the meaning of this section It was the 
Police constable upon whose information to the Sub-Inspector the case was 
instituted. This section is a penal one and should be construed strictly. 
There 1s no authority for introducing into :t words which would extend 
the liability to pay compensation to individuals other than the actual com- 
plainant or person who gives the information on which the case 1s insti- 
tuted—Waht Mahomed v, Crown, 13 SL.R 166, 21 CrLJ 49, 54 1.C 


401. These two Sind cases appear to be in conflict with 40 All. 79 cited 
above 


An order under sec. 250 cannot be passed against the complainant, 
unless the complainant knew that his information was false Where a 
false charge was lodged by the complainant on information supplied to fim 
by another person, but there was no suggestion of any collusion between 
the complainant and that person, and there was no finding that the com- 
Plaimant Knew that the information was false, held that the complainant 
could not be ordered to pay compensation under this section The object 
of this section is that compensation should be recoverable from: the person 


responsible for the false accusation—Cronn v Kourowd, 11 SL.R. 55, 
18 Cr.L J. 1005 


Public officers are not exempted from the lability to pay compensa- 
tion for frivolous and vexatious complaints—Narasayya v. Ramadas, 
2 Weir 317 (318) Where a Mumicrpal peon, under sanction of the Muni- 
cipality, charged a certain person of an offence which was found to be false, 
the order of the Magistrate directing the peon to pay compensation 10 the 
accused was held to be legal—Q E vy Bhima, Ratanlal 309. 
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Where a process-server of a Civil Court merely reported to the Court 
that he was obstructed by the accused in executing a writ of attachment, 
and a report was thereupon made by the Court to a Magistrate, and the 
Magistrate found the case to be false and directed the proceéss-server to pay 
compensation to the accused, it was held that the order of the Magistrate 
was wrong, because the process-peon was not a complainant within the 
Meaning of this section. It was the Civil Court which actually made the 
complaimt—In re Keshav Lakshman, t Bom. 175; In re Ram Padarath, 
26 All 183 (184), Bharut v Jabed Ak, 20 Cal 481 (482); See also In re 
Krishandas, 14 Bom. LR 1166, 14 Cr.L.J. 1. 


A person preferring a complaint on behalf of another is not lable to 
pay compensation A master preferring a complaint on behalf of his 
servant cannot be ordered to pay compensation—Chorbyn y. Ameer Khan, 
1869 PR 24 The question whether a servant can be held responsible 
for an information lodged on behalf of his master is a question of fact and 
depends on the question whether the servant is merely the mouthpiece 
of his master and 1s merely giving expression of his master’s accusation, 
or whether he joins personally in the accusation himself. In the former 
case no order of compensation should be made against the servant-~ 
Jagdani v Mahadeo, 14 CWN 326 A guardian or next friend of 8 
minor complamant 15 not lable to pay compensation—Isa v. Ranon, 1912 
PLR 83, 13 CrL J. 136 

Where a written complaint prepared by the Police Officer was sent 
through a constable to the Magistrate, the constable who was merely 8 
bearer of the complaint, and acting under the order of his superior officer, 
could not be ordered to pay compensation—Subramaniya v. Pakia, 21 
M.L J. 844, 12 CrLJ 482 But sm another Madras case, in which the 
complainant did not make the complaint of his own motipn but under 
the order of his superior officer, and had no personal knowledge of the 
offence, but was merely the instrument of his superior officer in making 
the complaint, it was held that the complainant himself (and not hs 
superior officer) must be ordered to pay compensation If he chose to 
make a complamt as to a matter of which he had no personal knowledge. 
he must take the consequence, and look to his superiors to indemnily him 
if he acted under their orders~Narasayya v Ramadas, 2 Weir 317 (318) 

The word ‘person’ includes also a juristic person; according to sec. 3 
(59) of the Generat Clauses Act it includes any company or association, ΟΥ̓ 
body of individuals whether incorporated or not. Therefore a Municipal 
Committee can be ordered to pay compensation—Municipal Commultee 
vy. Rattan Chand, 24 Cr.L.J 463 (Lah.). 

813. To whom compensation can be awarded :—Com- 
pensation is awardable only to the person who has suffered from the 
accusation and not to his relatives—Abdool Rahim ν. Mehrab, 1866 PR 
89, Crown ν. Sadoola, 1866 P.R. 97; Crown v. Debs Buksh, 1868 PR 
28, 


Where there are several accused and one of the sccused Is discharsed 
on the ground that the complaint agsinst him is vevatfous, he can be 
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awarded compensation but not the others—Gohra v anura, 1877 PR, 15; 
Number vy, Ambu, 5 Mad. 331. 


814, Sub-section (2)—Record of objections, reasons, 
εἰς, :—The Magistrate before passing an order for ccmpensauen must 
comply with the provisions of sub-section (2) of this section, he cannot 
pass an order for compensation, without recording ond considering any 
objection which the complainant may urge— Q E v Mant, Ratanlal 7253 
Narayanasami ν. Bukee, 2 Wear 310, In re Mahadev Ram Krishna, 23 
Orb.) 574, 24 BomLR. 805, Pandurang v Laxman, 3 Bom Lt. 
971, Emp. v. Nga Pwe, 1906 UBR (Cr PC) 51, Akloo ν, Nawbat, 
1 PLT. 558, 21 CrL J 751, Emp v Chunant, 24 OC, 261; Deonarain 
v. Chhatoo, 3 P.L.T. 203, 23 Cr LJ. 261, Minkomal ν, Crown, 8 5.1. καὶ 
25, 15 Cr.L J. 666; if he omits to record the objections, it is more than 
an {tregularily and cannot be cured by sec 537—Emp ν, Nga Pwe, supra 


The Magistrate is bound to consider the objections raised by the com- 
plainant and to record a judgment with reasons. A mere statement that 


the cause shown is not reasonable 15 insuflicient—Deonerain vy Chhatoo, 
3 ΡΥ. 203, 23 Cr.L.J. 261 


Moreover, a Magistrate should, in his order awarding compensation, 
state ns reasons why he deems the complaint to be vexatious, and should 
also state in his judgment the facts of the case with a criticism of the 
incidents 1avolved in 1t—Anyad Alt v. Ashruf Alt, 10 C W.N. 544 When 
the accused are discharged, the recording of the reasons for ordenng 
compensation to be paid is almost a condition precedent to the proper 
exercise of that power, the recording of reasons ts im addition to the 
finding by the Magistrate that the accusation was either frivolous or 
vexatious The policy of the Legislature in requiring that in such a case 
reasons should be recorded is obviously to afford an opportunity to on 
appellate or revising tnbunal to consider the sufficiency of the reasons 
so recorded. In the absence of such a recording of reasons there 15 no 
proper compliance with the provisions of this section and the order is 
wrong—Thadiappan vy Veeraperumal, 21 LW 646, 26 CrLj 


4501 
The complainant may show cause with reference to the evidence 


already recorded, but he cannot adduce further evidence This section 
does not require that separate proceedings should be held and fresh 
evidence taken—Q E v Chtraj Al, 1898 AWN 108. But where the 
Magistrate had discharged the accused In the main case after hearing 
only some of the witnesses produced hy the complainant, the Mapistrate, 
before awarding compensation, ought to hear the remalalny, witnesses of 
the complainant—In re Appalanarasayya, 44 Mad 51, Sya Kyaw v, K. 0, 
3 Bur. Ὁ}. 26, 25 Crb.j, 1280. St is only after examination of all the 
evidence the complainant wants to adduce that a Maylstrate can come 
fo the conclusion that the case Is false and vexatlous. Though the 
Magistrate can discharge the accused at any stozs, he ba net entitled to 
order compensation without examining aff the complainant's witnesses ~~ 
Parthasarathy v Krshnoswaml, 81 Med. 337, 29 Crd. 114, 1A Mn] 
ὅιι. Though compensation can be awarded fn exceptional cases ΠΗ 
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818. Sub-section (3)—Appeal :—Under the old law, no appeal 
could lie against an order of compensation passed by a Ist class Magistrate. 
--Ο. E. v. Biru, 1 Bom L.R. 350; In re Pitambar, 7 BomLR 998; 
under the present law, an appeal is allowed from an order of such Magis- 
trate if the compensation awarded exceeds rupees fifty. 

Whenever a complainant has been ordered to pay compensation 
exceeding rupees fifty, he has a right of appeal, whether the amount 15 
awarded τὸ one accused, or 1s ordered to be distributed among a number 
of accused persons in sums not exceeding fifty rupees—Augustin Vv. 
Duming Demello, 49 Bom. 440, 26 Cr.L.J. 480, 26 Bom L.R. 1243. 
This clause does not limit the right of appeal to cases where the com- 
pensation awarded to each accused exceeds rupees fifty. Where the 
total amount directed to be paid to several accused persons exceeds 
Rs 50, a right of appeal exists—Assanmal vy. Dilbar, 19 SLR. 66, 
26 Cr.L.J. 1295; Samana vy Emp., 24 ALJ. 167, 27 Cr.bJ, 146 
‘There is nothing in this section to show that an appeal will lie only 
where the compensation directed to be paid to each individual accused 
fs more than Rs. 50 A complainant who has been ordered to βὰν 
compensation exceeding Rs, 50 has the right of appeal It is the totit 
amount of compensation directed to be paid by*the complainant which 
must form the basis of the decision whether an appeal les of not— 
Sobhit v Emp, 7 PL.T. 552, 26 Cr LJ 1504 

Notice 10 accused .—Though there is no express provision that notice 
should go to the accused, still it is desirable that the accused should hav? 
notice of the appeal in order that he may have an opportunity of support: 
ing the order passed in his favour—Emp v Palantappa, 29 Mad 181: 
Venkatarama v. Krishna, 38 Mad 1091, Ram Chand v. Jesa Rar, & 
Cr.L.J. 209 (Lah), Momoon v Ibrahim, 20 S.LR. 41, 27 Cr LJ. 248 
But absence of notice to the accused will not vitiate the appetiate pro: 
ceedings and will not make the appellate order liable to be set aside-- 
Nagi Reddi v Bapappa, 33 Mad 89; Krishna v. Narayana, 41 ML 
172, 22 CrLJ 883, Raskid Muhammad, 8 Lah. £68, 28 Cr.L J. 416 ! 

Notice to Crown:—It 1s not imperative that notice of the sppes 
should be given to the Crown under sec 422, because it 15 ἃ matter 
im which the accused is really interested and the Crown 1s very tittle 
interested—Emp. v Palamapea, 29 Mad. 187; Krishna v. Narayant, 
supra. Notice to the Crown is a mere formality in an appeat of τ 
description, for there can δὲ very few cases in which the Crown ooh 
deem it necessary to oppose the appeal. Omission to send notice to the 
Crown is not a ground of interference with the Appellate Court’s order 
Guruswami vy Tirumurthi, 1 LW. 908, 15 Cr.L J. 648. 

819. Revision :—The High Court in revision can set aside τῇ 
order of compensation passed by a Magistrate, and can order aceite 
of the money pald—Crown v Hiranand, 1903 P.R 29; Αἰ Aine. ae 
Nathu, 1884 P.R. 14; Howanna v. fasu, 1885 P.R. 12. A pda as 
Criminal Court has jurisdiction under sec, 435 to examine an Soest 
under sec. 250 in the exercise of Its ordinary revisionst jurisdiction 
“ εἰς wv. Peal, 17 ALJ. 896. 
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Death of party :—It, pending the revision, the complainant (ie. the 
party who has been ordered to pay compensation) dies, the revision-peti- 
tion does not abate but may be continued by his legal representatives-— 
Prem Singh v. Bhola, 1808 P.R. 24 

Where alter the passing of the Magistrate's order the accused died, 
and the complainant applied to the High Court for revision, the High 
Court refused to pass any order because the accused could not be served 
with notice—Govinda v Keshavrao, Ratanlal 634 


CHAPTER XXI. 
OF THE TRIAL OF WARRANT-CASES BY MAGISTRATES. 


820. Change of procedure :—If a warrant case is tried as 
a summons casé, the procedure is illegal and the conviction ts lable to 
be set aside—Emp v. Chinnappayan, 29 Mad 372 If in such trial the 
accused 18 acquitted under sec 245, the order of acquittal will at best 
operate as an order of discharge under sec 253—Emp. v Jadu, 1886 
AWN 260, Q E v Lalp, 1888 AWN 96 


The fact that a summons instead of a warrant has been issued in a 
warrant case does not justify the procedure to be as in a summons case— 
Nand Lal v Bhagiratty, 10 WR. 31. 


If a trial is commenced as a watrant case, it must be ended as ἃ 
warrant case and not as 2 summons case, ἃ Sudden change of procedure 
in the midst of a trial 1s illegal. Therefore where a complaint alleged 
the commission of certain offences which were triable as warrant cases, 
and the processes issued to the accused as well as the commencement 
of the proceeding showed that the accused were being tried for those 
offences, but the Magistrate after taking the evidence of some of the 
witnesses for the complainant recorded an order that the offences as 
disclosed were triable as summons cases, and then he proceeded with 
the trial as in a summons case, without framing a charge, held that the 
frocedure adopted by the Magistrate was highly illegal and the trial 
should be set aside—Ganga Saran v Emp, 19 ALJ 6, 22 Cr.LJ. 146. 


The question whether a case 15 triable as a summons case of as a 
warrant case {s to be decided by reference to the complaint and the 
notices issued to the accused and also to the commencement of the Case 
under certain sections of the Penal Code, and not by reference to the 
Particular sections under which the conviction takes place—Ganga Saran 
v. Emp, supra 

Wt two charges arising out of the same facts under the same circum- 
stances ate framed, one of a summons case and another of a warrant 
ease, the procedure should be as laid down tor § wastant case—Raj 

Cr. 46 
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Narain vy. Lala Zamoli, 11 Cal. 91; In re Sobhanadri, 39 Mad. 503; 
Raghavalu vy. Singaram, 41 Mad. 727. ᾿ 
Sh stacy 251. The following procedure 
case unre ip warrant: shall be observed by Magistrates in 
the trial of warrant cases. 


821. Procedure’ must be followed :—In trying warrant 
cases, the procedure of this chapter must be strictly followed, The 
Magistrate cannot follow a procedure which had grown up by usage in 
the course af years, and which materially differs from that lad down in 
this chapter; such ἃ procedure is more than an irregularity and 15. not 
curable by see §37—Emp v Dosabhai, 17 Bom.L.R 490, 16 CrLJ 
538 The Mapistrate cannot foliow an arbitrary procedure of his own 
See Taba v Hira, 1883 P.R 29. A Presidency“ Magistrate must follow 
the procedure laid down in this chapter, subject to the special provisions 
of sec. 362 as to the mode of taking down the evidence—Q. E v. Abdul, 
Ratanial $39 

During the pendency of the ‘rial of an author of a book belore ἃ 
Magistrate under sec. 153A, 1. P Code, alter the evidence of the prose 
cution witnesses was recorded, the Government proscribed the book 
under sec. 99A Cr, P Code and the accused then applied under sec 998 
to the High Court, but the application was dismissed on the ground 
that the book contained the matter falling under sec 153A 1. P. Code 
Thereupon the Magistrate shut out all cross-examination of the prosecution 
witnesses and the production of defence witnesses, and convicted the 
accused under sec 153A, who thereupon apphed im revision 00 oH 
ground that the conviction was illegal as the Magistrate by shutting ou! 
all evidence had disregarded the procedure of warrant cases Held thet 
in view of the order of the High Court passed on an apphcation under 
sec. 99B, the Magistrate was bound to treat that order as conclusive ani 
binding, and was not bound to allow or record any further evidenc® 
in the case, and was therefore justified in shutting out all evident 
and convicting the accused—Kalicharan vy. Emp., 25 ALJ. 846 “ 
Cr.L J 785 (786) ς ht 

252. (1) When the accused appears or 18 brome 

Evidence for prose. before a Magistrate, such Magi. 
cution. shall proceed to hear the comp!" 
ant (if any) and take all such evidence as may be produce! 


in support of the prosecution : 

Provided that the Magistrate shall not be bound fo 
hear any person as complainant in any case in which th? 
complaint has been made by a Court. 7 

(2) The Magistrate shall ascertain, from the rae 
plainant or otherwise, the names of any persons ey % 

be acquainted with the facts of the case and to be abie τό 
~~" give evidence for the prosecution, and shal] summon 
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give evidence before himself such of them as he thinks 
necessary, 


Change :—The proviso has been newly added by sec. 70 of the 
Criminal Procedure Code Amendment Act, XVIII of 1923. A similar 
change+has been made in section 244, 4. v. This amendment follows 
clause (aa) of section 200. 


822. “Is brought before the Court’? :—It 1s :mmaterial 
if the accused 1s brought before the Court by illegal arrest. Where a 
subject of a Native State committing an offence in British territory fled 
to his own country, and the British Police, without the intervention of 
the State authorities, persued him and arrested him in that State, it was 
held that his illegal arrest would not vitiate his subsequent trial and 
conviction in British India~Sobha vy Emp., 1889 PR 6; Emp. v. 
Nga Po, 7 Bur.LR 66 

‘Hear the compla:nant’:—Hearing a complaynant within the mean- 
ing of this section does not involve his exanunation on oath, and a tnal 
of a warrant case is not vitiated merely because it did not begin with an 
examination of the complamment by the Court—Puthen Veet! Kunhe 
vy Emp, 42 ML.J 108, 23 CrLJ 203 


823. Taking evidence for the prosecution :—As soon 
as the accused 1s brought before the Magistrate he has a right to have 
the evidence against him recorded at as early 8 period as possible; and 
the fact that there 1s or may be 1 gueat body of evidence forthcoming 
against him is not a good ground for his detention for an inordinate 
period—Manikan v. Q, 6 Mad. 63 

It is the duty of the prosecution to bring before the Court all the 
persons who are alleged or are known to have knowledge of the facts or 
are likely to give important information—Q E v Ram Sahai, 10 Cal. 
1070, Emp. v. Dhunno, 8 Cal, 121; Q E. v Santon, 14 All 521; 
Ὁ Ε. v. Bankhandi, 15 All. 6; Emp v Kaliprosanna, 14 Cal. 245 IE 
such witnesses are not called, without sufficient cause bemg shown, the 
Court may properly draw an inference adverse to the prosecution—Emp. 
v Dhunno, 8 Cal. 121. 

The Magistrate is bound to examine every one of the witnesses 
called by the complainant—Q, v Parasurama, 4 Mad 329; Begum Bibi 
vy. Ghulam, 1908 P.W.R. 3; he cannot say beforehand whether the 
evidence of a certain witness will be material or not—Reg v, Daya, 
Ratsnlal 21 (22). He cannot refuse to examine any witnesses simply 
because their evidence will be a mere repetition of what has been already . 
given by the other witnesses—Emp. v Hematalla, 3 Cat. 389; Emp 
v. Kashi, 2 All 447 But if the Magistrate considers the charge to be 
groundless, he can discharge the accused without examining all the 
witnesses (sec 253)—Navanna v Suresettt, 9 ML.T. 302, 12 Cr.L.J. 
155; Dhannbhai v. Pyarji, Ratantal 201. See Note 828 under sec. 253. 

The witnesses must be examined orally Where the witnesses 
common to three cases were first examined-in-chief in only one case, 
and their depas.tion was recorded by a typeanter in tnpheate, one copy 
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being made part of the record in each case, held that the procedure in 
the other two cases was illegal—Mazahar Ali v. Emp., 50 Cal. 223 (226). 

An accused should be given, if he so desires, an opportumity to cr0ss- 
examine the prosecution witnesses, even though a charge is not framed-- 
Ashirbad y Maju, 8 ΟΝ, 838. But the prosecution is not bound to 
tender the witness for cross-examination; the prosecution 15 not bound 
to do anything more than make a witness appear in Court, so that the 
accused may call him or not as he likes—~Emp, v, Kaliprosanna, 14 Cal 
245. Moreover, the prosecution is not bound to put such of those as he 
does not examine into the witness box to be cross-exabined. But be 
should not refuse to put into the box for cross-examination ἃ truthful 
witness, merely because his evidence may be favourable to the defence 
—Q E v. Darga, 16 All 84 (FB). 


If a prosecution witness 1s examined afler the whole of the def 
evidence has been taken, the procedure is illegal and vitiates the trial, 80 
that the trial should commence anew from the stage where the prosecu” 
tion witness should have been examined—Karam Chand v Emp, © 
P.L.R. 613, 29 Cr.LJ 844 

824. Summoning witnesses -—Sub-section (1) lays down that 
the Magistrate shall take all such evidence as may be produced in 
support of the prosecution This means that the complainant should first 
of all himself produce what evidence he can in support of the prosecu- 
tion, and the Magistrate shalt proceed to hear it, The Court is apparently 
not bound to issue process for such witnesses or to grant time for the 
production of such witnesses, but if produced, he must record their 
evidence Next, when the complainant has done all he can without the 
assistance of the process of the Court, it 1s then for the Magistrate 1 
ascertain, under sub-section (2), from the complainant or otherwise, t ie 
ames of other persons likely or able to give evidence, and he most 
summon such of those as he thinks necessary i.e. such of those as he 
thinks will be of value tn assisting the prosecution case—Menon Υ 
Krishna Nayar, 49 Mad 978, 51 ML.J 328, 27 CrLJ 1123 bbs 
Magistrate has a discretion in summoning witnesses, and he 1s not boun 
to summon every person named as a witness for the complainant— 
Chulan v, Sukedad, 23 WR. 9, The Magistrate can use lus discretion 
in selecting, out of the hist of witnesses, those who seem to be necessit} 


ence 


and those who seem to be unnecessary. But the power is to be exercised 
with caution and the Magistrate must see that there be no miscarriage 
Dalganjat, 


of justice by excluding an important witness—Sitab Singh Vv 
12 ALJ. 15, 14 CrLJ 682 The duty of seeing that all evidenc® 
essential to the prosecution case is before the Court is thrown upon ae 
Magistrate himself. 60 it 1s not open to a Magistrate to acquit ot 1 
ground that the prosecution has failed to produce ἃ necessary witness: 
Emp v Maiku Lal, 12 O.LJ. 632, 2 O.W.N. 585, 26 CrL.J 1266. ἐεα 
The Magistrate cannot arbitrarily refuse to summon the wstnesse® 
named by the complamant; it is his duty to assist and not to hamper ie 
_ Prosecution, and for that purpose he must issue summons to persons τὸ 
whom the complainant has informed him and who, he considers, # 
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likely to give useful evidence. The Magistrate is not bound to or expected 
to exercise this duty of ascertaining more than once, and the proper time 
is when the evidence ‘produced’ in support of the prosecution has been 
taken, and that ordinarily includes the cross-examination, if any, and 
re-examination, if any, before the charge. In order to ascertain the names 
of necessary witnesses, the Magistrate should put questions to the com- 
plainant in proper form. The question to be asked 1s not whether the 
complainant has any more witnesses whom he can produce without sum- 
mons, but whether he can inform the Court of any witnesses who will 
have to be brought by process—Menon v Krishna Nayar, 49 Mad. 978, 
51 ML J, 328, 27 Cr.L J. 1123 

After the witnesses in support of the prosecution are heard, it is the 
duty of the Magistrate to see that the prosecutor is not allowed to set 
the Court on to a roaming inquiry, summoning persons in the hope that 
something might be ehcited which may help his case The prosecutor 
must come with his case fully prepared and there is no section in the 
Code which authorises him to file a fresh list of prosecution witnesses— 
Sitab Singh v. Dalganjan, 12 AL.J 15, 14 CrL Jj. 682 

Where witnesses do not obey the summons, the prosecution has a 
might to call upon the Court to compel their attendance—Bhomar v, 
Digambar, 6 CW N. 548 


It is not proper for the Magistrate to tssue a warrant in the first 
instance, it is only when the summons ts disobeyed that serious measures 
may be taken—Kala Singh v K. E, 1907 PWR 22, 


Process fee :~-There is nothing in this Code which enables a Magis- 
trate to demand from even the complainant the expenses to be incurred 
by his witnesses, though such a power is conferred by sec. 244 (3) in 
a summons case—Bridkichand vy, Lakhmichand, 8 N.LR. 65, 13 Οὐ}. 
584, The dismissal of a complaint in a warrant case for non-payment of 
process fee is illegal~~Palannagari Pitchivadu, 2 Weir 323. 

Inspection of documents .—The accused is entitled to inspect all the 
documents produced by the complamant as evidence against the accused 
and filed as exhibits, and not merely to get certified copies thereof— 
In τὸ Francis, 1 Bom. L.R 433 But so tong as the documents are not 
filed, but merely in the possession of the prosecution, the accused has 
πὸ right to call for their production or to inspect the same, until after 
a charge has been framed—Tahilram vy Pitambardas, 8 SLR, 267, 1+ 
CrLJ 245 (cited in Note 847 under sec 237) 


253. (1) If upon taking all the evidence referrs<' τ, 
in Section 252, and makiny + 
examination (if any) of the o++4+ 
as the Magistrate thinks necessary, he finds that ++ σα 
against the accused has been made out whieh, ¢ 
rebutted, would warrant his conviction, the {4.:.-sut 
shall discharge him. ᾿ 


Discharge of accused, 
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(2) Nothing in this section shall be deemed to prevent 
a Magistrate from discharging the accused at any previous 
stage of the case, if, for reasons to be recorded by suc 
Magistrate, he considers the charge to be groundless. 


825. Procedure :—The procedure prescribed by these sections 
should be strictly followed. The Magistrate should first take the evidence 
of the complainant and his witnesses (sec. 252) and if necessary examine 
the accused (sec, 253) and then apply the law to the criminal acts (0 fiad 
whether there is prima facie evidence, then frame charges (sec. 254) 
and call upon the accused to plead thereto {sec. 255) and enter upon hus 
defence (sec 256)—Goonath v Traylocko, 9 WR. 15. If the Magistrate 
alter examining the prosecution witnesses (sec. 252), examined the accused 
and the witnesses for the defence (sec 256), without having drawn up a 
charge, and then discharged the accused under sec 253, the procedure 44s 
contraty to law and the accused should be treated as acquitted under sec. 
258—Taba ν. Hirba, 1883 P.R. 29. In Orilal ν. Kalu, 18 CrL.) 1006 
(Bur,) however, where the Magistrate followed the same procedure as in 
the Punjab case, it was held that although the procedure adopted was highly 
irreguiar and unwarranted, still ss the procedure was in substance that 
laid down in this chapter, the omission to frame a charge and record 
ἃ plea would not invalidate the order of discharge, and that sec. 535 ay 
would cure the irregularity. 

“Taking all the evidence’ etc. —A Magistrate is not competent t0 dis- 
charge an accused person until the evidence of all the witnesses named 
for the prosecution has been taken—Q vy. Parasurama, 4 Mad. 329; In re 
Gangoo, 2 C.L.R 389, Q. v Japit, 22 W.R. 25; Reg v. Daya, Ratantal 
21; Begam Bibi v. Ghulam, 1908 P.W R. 3. Although he has ἃ distre- 
tion to summon or not every person named as a witness by the com- 
plainant, Chulan v. Sukedad, 23 W.R. 9, still he is not justified in discharge 
img an accused person without examining all the witnesses who are present 
in Court—Rakhal v. Monmotha, 11 C.W.N. Ixxxiij IH, however, ὥΡΟΣ 
examination of some of the witnesses, the Magistrate considers the charge 
to be groundless, he can discharge the accused under sub-section (2) 
without examining the other witnesses—Navanna Chinna v. Suresett, 
9 ML Ὁ, 302, 12 CrL.J 158, . 

Where a case was transferred from a Bench of Magistrates, 
already recorded some evidence, to a Deputy Magistrate, the latter is 
to examine the evidence already recorded, and cannot discharge the accuse! 
without considering the evidence—Amodini v. Darsan, 38 Cal 828 

826. Discharge :—Orders which amount ty discharge zarw here 
a wartant case which cannot be compounded, is compounded and the 
case dismissed, stich dismissal amounts only to a discharge—Reé- ὅν 
Devama, 1 Bom. 64; Q. E v Motidas, Ratantal 391. When after the 
issue of process, the Magistrate does not think it proper to proceed SAY 
further, the termination of the proceedings amounts to at order of dis- 
charge—Mout Singh v, Mahabir, 4 C.W.N. 242. Where no charge W2S 
drawn up, and the accused‘ was not called upon to plead or enter OP hs 


who had 
pound 
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defence, the release of the accused did not amount to an acquittal but to 
a discharge under this section—Q. v. Purna Chandra, 4 B.L.R App 1 

Order of discharge when improper —A Magistrate ought not to dis- 
charge the accused merely because he was illegally arrested eg where 
the Police arrested him without warrant in a non-cognizable case—Reg 
v Sangapa, Ratantal 73. So also, a Magistrate ought not to discharge a 
person merely because he has no jurisdiction to iry the case; in such 
a case he ought to proceed under section 346—Muntsami, 2 Weir 323 

A Magistrate cannot discharge or acquit the accused upon withdrawal 
of complaint in a non-cognizable case Such a procedure is allowed 
in summons cases (sec 248) and not in warrant casts The Magistrate 
has to proceed with the inquiry inspite of the withdrawal of complaint— 
In re Ganesh, 13 Bam. 600, Emp. v Ranchhod, 37 Bom 369, Maung Thu 
yv. U Po, 5 Rang 136, 28 CrL.J. 649 (650) A Magistrate cannot 
dismiss the complaint and discharge the accused under this section if the 
complainant 1s absent, and the offence fs a warrant case and a non- 
compoundable one. Such a dismissal amounts to an application to a 
warrant case of the procedure prescribed by sec 247 in respect of ἃ 
summons case—Govinda v Dulal, 10 Cal. 67, Ram Coomar v. Ramp, 
4 C.WN. 26, Alexander v Conners, 20 ΟἿΟΝ 698; Q E. v Nanaji, 
Ratantal 524; Nelratan v. Jogesh, 1 CWN 57 But under section 259, 
as now amended, the Magistrate can discharge the accused owing to the 
absence of the complainant, if the offence is non-cognmizable, even though 
it is non-compoundable + 

An order of discharge can be made when according to the words of 
this section, no case has been made out which if unrebutted would warrant 
the conviction of the accused; but when there is a body of evidence which 
uf believed would justify a conviction, it is better to draw up a charge 
and dispose of the case finally, than to discharge the accused—Radhi v. 
Phutehand, 1909 P.W.R. 18, 11 CrL.J. 110 

An order of discharge cannot be made after a charge has been framed; 
such an order is erroneous and would amount to an acquittal under section 
258—Crown vy, Nathu, 1903 P.R. 14. 


827. Rehearing :—The discharge of an accused person does not * 
bar a fresh complaint being entertained either by the same Magistrate 
who passed the order of discharge or by another Magistrate, and It is not 
necessary that the previous order of discharge must be set aside before 
fresh proceedings can be taken—Dwarka v Beni Madhab, 28 Cal. 652 
(F.B.), Q. Ε ν. Dolegobind, 28 Cat. 211; Emp v. Maheswara, 31 Mad. 
543; Hart Dass v. Sarituiia, 15 Cal. 608 (F.B.). 

This power of revival of Proceedings is vested in all Magistrates in- 
cluding the Magistrate who discharged the accused. But Magistrates are 

- bound to exercise due discretion, to take that discharge into accotnt, and 
to avoid any such oppressive proceedings as may either expose them to 
punishment under section 219 or 220 1 P. C or to a Civil action on 
the part of the accused—Q, E. v. Bopuda, Ratantal 350 No rehearing 
should be made of a case which has been disposed of by an order of 
discharge ὃν 2 Magistrate of co-ordinate jurisdiction, except where there 
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has been a manifest error or miscarriage of justice—Emp. v Chiant 
Kaliappa, 29 Mad. 126 (F.B.). An order of discharge passed under this 
section cannot be set aside and prosecution started afresh, unless there 
are new materials before the Magistrate which were not before him for- 
merly, and unless upon those materials there is a probability of the con- 
viction of the accused persons—Biso Ram v. Emp., 23 Cr LJ. 236 (Pat) 

If an order of discharge is passed by a Presidency Magistrate, the 
High Court can interfere under sec. 439 of this Code (and not merely 
under sec. 15 of the Charter Act) and direct a further inquiry —Mahk 
Protap v Khan Mahomed, 36 Cal. 994. See this case and other cases 
elted in Note 682 under see 203 

Power of District Magistrate-—Where an accused person has been 
discharged under this section, the District Magistrate can himself hold # 
further inquiry or can direct such inquiry to be held by 3 Subordinate 
Magistrate (sec. 436)—Parbhu Lal v jJanki, 18 Cr.L.J. 706 (AU); Q Ε 
v Chotu, 9 All 52, Q Ε. v. Balasinnathambi, 14 Mad 334; Narayana- 
swami v. Emp., 32 Mad. 220; Han Singh ν. Danesh, 20 W.R 453 
Kistoram v. Ants, 20 W.R. 47. 

828. Sub-section (2) :—When a Magistrate is reasonably con 
vinced, on what has been already deposed, that a criminal charge era 
be sustained, he is relieved from the necessity of going on with the ute 
and can discharge the accused—Dhanjbhai v. Pyaryi, Ratantat 201; 
Navanna v, Suresett, 9 M.L.T 302, The Magistrate can discharge the 
accused even before the date fixed for hearing, if upon the materials then 
before him he is satisfied that the offence could not have been committe 
—Watson v Metcalfe, 25 Cr L J. 696 (Pat.). A Magistrate has power ἐξ 
discharge an accused, under sub-sec (2), even if no witnesses are ex: 
amined under sec. 252—Kunj Behari ν. Emp., 24 A.L.J. 512, 27 Cr WW 
541 (542) The Magistrate can discharge the accused before all the 
complainant's witnesses have been examined--Kashinatha v. Shonmaee 
52 Mad. 987, 31 Cr.LJ 275 (277) The word ‘groundless’ in this su 
section is not capable of any precise definition. The amount of aan 
which would enable a Magistrate to say that a particular charge 1S Lae 
less js so entirely dependent on circumstances that πὸ general rule i 
direction 1s likely to be of any use, except that the Magistrate is requires 
to arrive at his conclusion judiciously and not capriciously It ce 
judicially a Magistrate has come to the conclusion that the charge τ 
fal esther because the allegations are false or because they aiscloe ; 
dispute of a civil nature distorted into a criminal case, of for any othe 
reason, then there is nothing to prevent the Magistrate from discharaee 
the accused before all the prosecution witnesses have been examine F 
Kasinatha v. Shanmugam, supra But where a complaint primd La 
discloses an offence, a Magistrate can hold the charge to be groundless πεν 
discharge the accused under sub-section (2), only when he has at See 
ascertained from the complainant the nature of the evidence his ies 
are gomg to give; and he cannot refuse to examine all the witnesses ian 
by the complainant and discharge the accused, without ascertaining ΠΝ 
the complainant the nature of the evidence the remaining witnesses a 
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expected to give If he so ascertains, and then finds that even if that 
evidence was given the charge would be groundless, it Is open to him to 
discharge the accused on that gtound—Muhammad Sheriff v. Abdul Karim, 
51 Mad. 185, 53 M.L.J, 757, 28 Cr.L.J. 995 


If the evidence recorded does not raise any presumption that the 
accused has committed any offence but merely leads to a doubt, the 
proper course would be to discharge the accused and not to proceed to 
frame a charge—Mul Chand v. K E, 1906 P.R 2. 

Under this section, the Magistrate can discharge, but not acquit the 
accused—Q, v. Robert, 6 WR. 13. 

Recording reasons .—The Legislature does not render the wniting of 
Teasons necessary when the Magistrate discharges the accused person 
after he has heard all the evidence for the prosecution It 1s only when 
he discharges under sub-section (2) without hearing all the evidence that 
he 1s bound to record reasons. But even in the former case the Magis- 
trate should record his reasons, having regard to the fact that the order 
is not final—Emp, v, Nabi Fakira, 9 Bom LR 250. 


254. If, when such evidence and examination have 
Charge to be framed been taken and made, or at any 
when offence appears previous stage of the case, the 
proved. Magistrate is of opinion that there 
is ground for presuming that the accused has committed 
an offence triable under this Chapter, which such Magis- 
trate is competent to try, and which in his opinion could 
be adequately punished by him, he shall frame in writing 
a charge against the accused. 


“Evidence and examination ” ‘—It is not necessary for a 
Magistrate to examine more witnesses than are sufficient to convince him 
of the truth of the charge, and with that view he can put questions to 
the accused The answers given to such questions will have a great 
effect upon the question as to the witnesses to be examined for the 
prosecution, And if on questions put to the accused, answers which 
leave ‘no doubt as to the commission of the offence are elicited, the 
Magistrate may frame a charge and call upon the accused to plead— 
Anonymous, 3 MHCR App 2 


829. Charge when to be framed .-It 1s not necessary that 
the Magistrate should wait tll the whole of the evidence for the prosecu- 
tion has been taken, Cf the words ‘or at any previous stage", the 
Moment the stage is reached when there ts ground for presuming that the 
accused person has committed an offence, the examination of the accused 
should be taken up and the charge sheet drawn up: snd the remaining 
witnesses for the prosecution should be exammed—AMulua v Sheoraj, 8 
ALJ 707,12 CrLJ 471 . 

Charge to be framed when offence appears proved —It is only wh 
the prosecution has proved all the facts necessary to constitute 
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has been a manifest error or miscarriage of justice—Emp v. Chitit 
Kaliappa, 29 Mad. 126 (F.B). An order of discharge passed under this 
section cannot be set aside and prosecution started afresh, unless there 
are new materials before the Magistrate which were not before him for- 
merly, and unless upon those materials there is a probability of the con- 
viction of the accused persons—Biso Ram ν. Emp., 23 CrL J. 236 (Pat) 

If an order of discharge is passed by a Presidency Magistrate, the 
High Court can interfere under sec, 439 of this Code (and not merely 
under sec. 15 of the Charter Act) and direct a further inquiry—Alalik 
Protap v Khan Mahomed, 36 Cal 994 See this case and other cases 
cited in Note 682 under sec. 203. 

Power of District Magistrate :—Where an accused person has been 
discharged under this section, the District Magistrate can himself hold & 
further inquiry or can direct such Inquiry to be held by 8 Subordinate 
Magistrate (sec. 436)—Parbhu Lal ν. Janki, 18 Cr.L.J. 706 (All), @ Ε. 
v. Chotu, 9 All, 52; Q E ν Balasinnathambi, 14 Mad. 334; Narayand- 
swam: v. Emp., 32 Mad 220; Hart Singh v. Danesh, 20 WR 485 
Kistoram ν. Ants, 20 W.R. 47. 

828. Sub-section (2) :—When a Magistrate is reasonably con 
vinced, on what has been already deposed, that ἃ criminal charge cana 
be sustained, he is relieved from the necessity of going on with the ταὶ 
and can discharge the accused—Dhanybha: v. Ργαηὶ, Ratanlal 301: 
Navanna v Suresetti, 9 MLT. 302. The Magistrate can discharge the 
accused even before the date fixed for hearmg, if upon the materials then 
before him he is satisfied that the offence could not have been committe 
—Watson v. Metcalfe, 25 Cr LJ 696 (Pat.). A Magistrate has power [Ὁ 
discharge an accused, under sub-sec (2), even if no witnesses are exe 
amined under sec. 252—Kuny Behari v Emp., 24 A.L}. 512, 27 σεν] 
S41 (542) The Magistrate can discharge the accused before all the 
complainant's witnesses have been examined—Kashinatha v. Shaamugar» 
52 Mad 987, 31 CrLJ 275 (277) The word ‘groundless’ m this sub- 
section is not capable of any precise definition. The amount of ate 
which would enable a Magistrate to say that a particular charge 5S groun τ 
less is so entirely dependent on circumstances that no general rule 
direction 1s likely to be of any use, except that the Magistrate is rege 
to arrive at his conclusion judiciously and not capriciously. 1 τη Ὲ 
judicially ἃ Magistrate has come to the conclusion that the charge mus! 
fail either because the allegations are false or because they disclose ‘ 
dispute of a civil nature distorted into a criminal case, or for any other 
reason, then there 1s nothing to prevent the Magistrate from dischargns 
the accused before all the prosecution witnesses have been examined ἢ 
Kasinatha y. Shanmugam, supra But where a complamt prima ee 
discloses an offence, a Magistrate can hold the charge to be groundless vet 
discharge the accused under sub-section (2), only when he has at Lie 
ascertained from the complainant the nature of the evidence hs witnesse 
are going to give; and he cannot refuse to examine all the witnesses ies 
by the complainant and discharge the accused, without ascertaining es 
the complainant the nature of the evidence the remaining witnesses a 
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which the allegation in a positive form is not Justified by the materials 
before the Court—Sant Singh v. Emp, 1889 P.R. 26. 

Effect of framing charge :—Proceedings before a Magistrate In a war- 
rant case under this chapter are only an inquiry until a charge is framed, 
and on a charge being framed, become a frial—Sriramulu vy Nalan Krishna 
Rao, 38 Mad. $85; Manna v. Emp., 9 NLR, 42, 14 Cr LJ. 230 (231). 

When a Magistrate frames a charge under this section, he indicates 
thereby that a prima facte case exists against the accused, and he cannot 
acquit the accused or dismiss the case without hearing the prosecution 
and the defence evidence; he is bound to proceed with the case—Bellow 
v. Parker, 7 C.W.N 521 

But the mere fact that a charge has been framed agaist the accused 
does not justity the view that the Magistrate ts bound to convict the 
accused. If after carefully cons.dering all the evidence adduced in the 
case he comes to the conclusion that the guilt of the accused has not 
been satisfactorily established, he is bound to acquit him under sec 258 
although he may have framed a charge against him tn the first instance— 
Damodar v. Jusharsingh, 26 CrLJ 1348 (Nag) 

Omission to frame charge —It ts imperative on the Magistrate to 
frame a charge, and an omission to do so vitiates the trial—Md, Rafique 
ν. K. E., 43 CL.J. 100 The Allahabad High Court holds that an 
omission to frame a charge according to this section would not invalidate 
an order of acquittal nor would render the acquittal equivalent to a dis- 
charge—Emp y. Gurdu, 3 All. 129. 


255. (1) The charge shall then be read and ex- 
᾿ΕΝ plained to the accused, and he shall 


be asked whether he is guilty or 
has any defence to make. 


(2) If the accused pleads guilty, the Magistrate shall 


record the plea, and may in his discretion convict him 
thereon. 


831. Security cases :—Sec. 117 lays down that proceedin,, 
under sec 110 shall be conducted as nearly as possible in the ptanuce 
of conducting trials of warrant cases, except that no charge need | 
framed. Therefore, secs. 254 and 255 apply to an enquiry undef éce 1." 
except in so far as the framing of the charge and the reading of itv τ, 
accused is concerned; in other words, at any stage of the inqu.r. ¢, 
Magistrate, if he is prima facie satisfied that there 1S a CAS€ Sgt. te 
accused, may ask him whether he pleads guilty or whether te -. 


defence to make—Tirlok v. Emp. 50 All 71, 25 ALJ 749.2 τε 
792. ae 


‘Explained’ .—The charge must be read out end sar-.,- + 
the accused, and the record must show that the Mapletrate un ape 
Where all that is found on the record is only ἃ narrative & τὶ 
what occurred and of the statements made by the ζει» 
be inferred from the record that the charge has heer W. 


~ 
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accused as required by this section~Emp ν, Gopal Dkanuh, 7 Cal. 9% 
The charge shoul! be so expliined to the accused shat the Magistrate is 
sure that the accused his understood the nature of if thoroughly, and wt 
fs then that his plea should be received—Emp, ν, Vaimbilee, § Cat 826, 
1 there are any ‘peravating circumstances af the offettce, those circum: 
stances should be set forth in the charge, so that the sccused person 25 
know what it {seta which he Pleads guilty and the full effect of euch 
plea, or in case he pleads not gullty, he may know what material facts 
he is catted upon to rebut—Reg. y, AMakta, Ratantal 55. 

Where the charge was not expliined to the accused, the High Court 
set aside the convictiin and ordered 3 new trial~Aryaru νὰ 9 Ε," 
Mad 61 

832. Plea: An admission which does not admit all the elements 
of a charge is not a plea of ‘guilty’ to a charge. Therefore, where, on 
a charge of murder, the prisoner Pleaded thar he struck his wile wth 
a dao but he did not intend ta KIN her, tt was held that the acknowleds- 
ment Could not be treated as a plea of guilty, since the intestion to 
murder was denied—Q y Sonaultz, 25 WLR 23. 

Where certain facts are stated in the charge, and also an offenct 
punishable under a particular section, but the facts mentioned in δῇ 
charge do fot disclose an offence under the section quoted, the plea δ 
the accused cannot amount to an gdmission of guilt under that ΩΝ 
An accused person docs not plead to a section οἱ 8 criminal'stetute be 
Pleads Καὶ or not guitty to the facts alleged in the charge, and Ὁ pit! 
of guilty amounts only to an admission that he occupied the positiot 
as stated in the charge and committed the acts therein specified; by 
unless the facts averred tn the charge amount in Jaw to an offence unde 
ἃ particular section, a plea of suslty cannot amount to an_ admission τ 
guilt under that section—Basant v, Emp, 7 Lah. 359, 27 Cr.L.J. 907 ‘ 

Mhen an accused person does not formally plead guilty, the tact Yet 
he throws himself at the mercy of the Court should not prejudice him 
Dy Leg Rem v Upendra, 12 CW.N. 140, ae 

Plea of Pleader —Where the accused Is present in Court, his na : 
Carnot be called upon to plead under this section on behalf of his a 
and [1 fs {mproper for a Magistrate τὸ act upon such plea, though ΤῊΝ 
in the presence and hearing of the accused. It would be more ren ἢ 
{n form for the Magistrate to calt upon the accused to say with Nis ὙΜΣ 
fips whether he denics the truth of the complaint—Emp v- Sunt” 
Bom.L R 86t, 1 CrLj 930 But when the accused has been a 
mitted under sec. 205 to appear by a pleader, the latter may perler he 
acts which devolve upon the accused in the course of the ttlal, a ἃ 
can plead guilty or not guilty under this section~Cromn παν 
SLR 206, 14 CrL J. 272; Dorabshah ν. Emp , 50 Bom 250, 27 
440 


Record of plea:—If the plea is not recorded, the conviction is ἐν 
to be set aside-—Emp ν. Gopal Dhanut, 7 (αἱ 96 The Court me 
Fecord the actual words used; a narrative of what occurred snd aes 
Statements made by the prisoners Is not a proper record of the Ὁ 
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Gopal Dhanuk, 7 Cal. 96. If the statement of the accused is in a 
foreign language, the Magistrate need not record it in the language in 
which it 1s made, but the record must be im the language in which 
it is interpreted—Emp. v. Vaimbilce, 5 Cal. 826 


833. Conviction on plea —If after a charge 1s framed the 
accused pleads guilty, the Magistrate can refuse to convict on the plea, 
and can proceed to take further evidence—Emp v Rash Behari, 28 C. 
W.N, 212 In ἃ warrant case, although an accused can be convicted on 
his own plea of guilty, still a conviction should not be made unless there 
1s evidence on the record to support the conviction It 15 highly smproper 
In a warrant case to convict an accused on his own admission alone with- 
out recording any evidence for the prosecution and without framing a 
formal charge—Emp v Chinnappayan, 29 Mad 372. 


Again, in order that a conviction on a plea of the accused may be 
sustained, it is necessary that the accused should admit in his plea all the 
elements of the offence If he admits that he killed the deceased but he 
denies that he had any intention of killing her, the Magistrate cannot con- 
vict him on such statement Such a confession does not amount to a plea 
of guilty~Q v Sonaullah, 25 WR 23 If the accused pleads guilty to 
one offence, the Judge cannot convict the accused for another offence; 
e.g if the accused pleads guilty to a charge of murder, he cannot be 
convicted for culpable homicide not amounting to murder—Q. v. Gobadur, 
13 W.R 55 (56) 

If the accused person admits some or all of the facts alleged by the 
prosecution, but pleads ‘‘not guilty,” the proper procedure for the Magis- 
trate is to proceed to trial according to law, and not to convict him on the 
admission without taking evidence—Emp v Sonabhai, 9 Bom.L R 1346, 
6 Crb.J 424 

255A. In a case where a previous conviction is 
ΟΝ Wee ede charged under the provisions of 
previous convictions, Section 221, subsection (7), and the 
accused does not admit that he has 
been previously convicted as alleged in the charge, the 
Magistrate may, after he has convicted the said accused 
under Section 255, sub-section (2), or Section 258, take 
evidence in respect of the alleged previous conviction and 
shail record a finding thereon. 

834, This new section has been added by section 71 of the Criminal 
Procedure Code Amendment Act, XVIII of 1923 

“We think that this addition is necessary after section 255, to provide 
for a case where previous conviction is also charged Definite provision 
is made for this in the case of trials before a Court of Session (see section 
310), but it does not seem to have been provided for by the Code in t 
case of a Magistrate's trial."—Report of the Select Committee of 1 
“It was suggested to us that the new section 255A Is unnecessary on 


736 THE CODE OF CRIMINAL PROCEDURE [CH. XXI. 


does not deprive him of the right given him by this section of recallng 
and cross-examining those witnesses alter the charge is framed—Zamuia 
v. Ram Tahal, 27 Cal. 370; Inder v. Emp., 37 Cal. 236; Νιίλαπία v. 
Ὁ. E., 20 Cal. 469, QO. E. v. Sagal, 21 Cal, 642; Nga Pye v. Emp. 
14 Cr.L J. 388, 6 Bur.L.T. 67; Q. E. v. Nasarvanji, 2 Bom L.R 543. 
Even when the prosecution witnesses were cross-examined by the accused 
before frame of charge on the understanding that the accused would not 
Tequire those Witnesses to be recalled for further cross-examination after 
the charge, still the Magistrate cannot refuse the application of the 
accused to recall and cross-examine those witnesses after the charge Is 
framed—Kokil Ghose v Kasimuddi, 6 C W.N. 424 Where the witnesses 
for the prosecution were cross-examined by the pleader for the accused 
before the frame of charge, and the pleader then stated that he no longer 
required thelr attendance, but after the framing of the charge the pleader 
for the accused wanted to further cross-examine the witnesses, held that 
under sec 256, the accused was entitled to the same—Ramchandra νι 
Emp, 5 Pat 110, 7 P.LT. 304, 27 Cr.L J. 499. 

837. According to the plain language of this section, the accused 
has a right to have the witnesses for the prosecution recalled and cross~ 
examined alter frame of charge—Goral Sheikh ν. Emp., 7 C LJ. 240, 
Taituri Venkayya v. Q., 4 Mad 130; Titu Sahu v Emp, 1 P.L.T. 852, 
Makan Singh v Emp, 24 Cr.L.J. 371, 1923 P.W.R. 9; and it is not 
necessary for the accused to show that he has a reasonable ground for 
exercising the right of recalling and cross-examining the prosecution 
witnesses. He is, as a matter of right, entitled to cross-examine—Q αὶ 
Amiruddin, 21 WR 29; In re Nobin Chand, 25 W.R. 32, and the 
Magistrate 1s not justified in refusing to recall the prosecution witnesses 
for cross-examination, specially when the accused had not cross-examined 
any witnesses before the frame of charge—Ramyad v. K. E.. 5 PLs 


94, 21 Cr.LJ 814. Where there are several accused, each of the 
accused should be given an opportunity to cross-examine. A Magistrate 
tnesses for 


cannot refuse to allow the further cross-examination of the wi 
the prosecution by one of the accused, on the ground that they ha 
cross-examined by another—Lala Ram v Emp., 11 C.W.N, οἵ. j 
The right referred to in this section is absolute and unqualified an 
15 intended to apply only where the witnesses are still before the Court 
and before they have been discharged from further attendance Under 
sec 257, however, there is a discretion vested in the Court to resummon 
the prosecution witnesses already examined; and where @ witness τε 
been allowed to depart under sec 256 on the representation of the 
accused that he is not required, any further application to ren 
him must be deemed to fall under sec 257—In re Lockley, 43 Mx 
411, 38 M.LJ. 209, 21 Cr.L.J. 297. tthe 
Magistrate’s duty to ask :—Under this section, it is the duty © a 
Magistrate, after a charge has been framed, to require the accused i 
state whether he desires to cross-examine the prosecution win 
already examined—Zamunia v. Ram Tahal, 27 Cal. 370. Omission ἢ 
the part of the Magistrate to ask the accused whether he wishes to reca! 


id beer 
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any witnesses for cross-examination will invalidate the conviction, and 
the case will be retried from the point of framing the charge—Moola v, 
Crown, 1914 PLR. 11, 16 Cr.L.J. 146; Mahan Singh v Emp., 24 Cr.L.J. 
371, AIR. 1924 Lah. 215 Omission to so ask the accused, and the 
tejection of the accused's application on the ground that it was too late, 
would prejudice the accused in his trisi—Q E v Henry Kaps, 1902 
A.W.N. 5. In Munian Chetty v Emp, 16 Cr.L.J. 5 (Mad.) however 
it has been held that such omission is a mere irregularity and the con- 
“viction is not thereby vitiated. If the case 1s tried summarily, the 
omission on the part of the Magistrate to ask the accused whether he 
wishes to recall the witnesses for further cross-examination, does not 
vitiate the tral—Umay v Emp, 28 Bom LR 95, 27 Cr.LJ 431, 


Adjournment —A Magistrate cannot insist on the prosecution wit- 
nesses being cross-examined by the accused tmmediately, whether they 
wish it or not—Tirlok vy Emp, 50 All 71, 25 ALJ 749, 28 CrLj. 
792. An accused, against whom a charge was framed without any pre- 
vious innmation, when required by the Magostrate to state whether he 
wished to cross-examine, said that he had no question to put at present 
but that time should be granted him for engaging a pleader and for cross- 
examining witnesses, it was held that the application for adjournment 
was reasonable under the circumstances, and ought to be granted— 
Arumugam vy Emp, (19:}} 2 MW.N 192, 12 CrL.J 548. Where 
the charges are complicated and the accused are ignorant persons, they 
should not be called upon to cross-examine the witnesses immediately 
after the charge is framed, but a reasonable time should be given to 
them to get proper legal advice and to engage a pleader before they 
are called upon to cross-examine the prosecution witnesses—In re Ranga- 
sami, 16 CrLJ, 786 This is now made clear by the addition of the 
words “δἴ the commencement of the next hearing of the case.’* The 
provision that the accused should be asked whether they wish to cross- 
examine the prosecution witnesses on a date subsequent to that upon 
which they are called upon to plead to the charge, is a new proposition 
deliberately introduced into the Code by the Amendment Act of 1923, and 
the only possible reason for the change is that the Legislature has intended 
to give the accused persons against whom charges are framed an interval 
of time to think out the Ines of their defence before they are called 
upon to inform the Court how they intend to proceed. Omission of this 
new procedure is an itregularity which vitiates the whole trial—Phuman 
v Emp, 7 LahLJ 114, 26 PLR 460, 26 CrLJ. 1158 The words 
inserted by the Amending Act of 1923 indicate the Intention of the 
Legislature that sufficient time should be given to the accused to con- 
sider whether he wishes to cross-examine any of the prosecution witnesses 
after the framing of the charge, and it is only in special cases that the 
Magistrate can require him to state forthwith if he so wishes—Ram 
Chandra ν K.E., 5 Pat 110, 27 Cr.LJ 499 Where the accused stated 
that his pleader was absent as he was engaged in another Court, and 
the accused applied to the Magistrate to adjourn the hearing, but the 
Magistrate refused the application on the ground that it was his usual 


fr 29 Ζ 
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practice to proceed forthwith with the cross-examination, held that It 
was not a cogent or adequate reason for not adjourning the hearing, 
and the Magistrate committed an illegality which vitiated the trla)—-Emp. 
vy. Lakshman, §3 Bom. 578, 1920 Cr. C. 130 (132) 


Recording reasons -~-Where the accused is represented by a plesder 
from the outset, he may generally be asked under this section it he 
wishes ta cross-examine forthwith, for the simple reason that the accused 
will not be prejudiced, and it Is convenient to arrange a date for the 
subsequent attendence of the prosecution witnesses before they disperse 
If, however, he is asked forthwith, with a view to recalling the witnesses 
forthwith, fuller reasons wiil be required, because it fs ususlly convenient 
for the accused to have an interval in which to study the deposition already 
on record, and discover material for the crass-examination of the witnesses 
Hf an accused is not represented by 8 pleader, reason must be shown for 
Not postponing the question to the next hearing by which time he caa 
have consulted a pleader. Where the accused who was not represented 
by a pleader was required forthwith to state if he wished to cross-examine, 
and the Magistrate did not record his reasons, held that this was τὰ 
iMegality vitiating the trial, and not a mere irregularity curable by sec. 33 
—In re Raju Achar, 50 Mad, 740, 51 M.L.J. 687, 28 Crh yp 12 The 
Allahabad High Court, however, holds that the failure of the Msgis- 
trate to follow these provisions strictly amounts to no more than irregulsnty 
in procedure, and where the irregularity does not result in a failure 
justice, {t does not affect the legality of the trial, Thus, the witnesses fo) 
the prosecution were examined on the 10th May, and cross-examined on ἐλ 
same day, and the accused also made thei statements on the same dav. 
On that day the accused were not represented by counsel ‘The Magsstrat® 
did not record any reasons for requiring the accused to cross-examine ἐ 
prosecution witnesses on the same day. There was 8 subsequent hesnoe 
on 19th May, on which the accused were represented by counsel, but i 
application was made on behalf of the accused to resummon the prose 
tion witness Held that this showed thst the accused had not ie 
prejudiced by having being required by the Magistrate to ρόαι a 
the prosecution witnesses on the 10th May; consequently the trial was 
illegal, although the Magistrate did not record reasons—Cithayt V- se 
49 All, 316, 25 ALJ. 111, 28 Cr.L.J 229. The Lahore Hight Cou 
also of opinion that although this section (as amended in 1923) lays 400 
that the Magistrate shall record his reasons for requiring the accuse: ἊΝ 
state forthwith whether they wish to cross-examine the prosecution ist 
nesses, still the omission to record the reasons does not render the E 
illegal, if it has not caused any prejudice to the accused —Ghasitt ¥_ KE, 
6 Lah. 554, 27 Cr.L J. 408 

If summons-case tried as a warrant cas 
menced as a warrant case and the accused curtailed their cras: 
of prosecution witnesses under the impression that they woul as 2 
further opportunity of cross-examining them, but no offence tetable. 3: 
warrant case having been disclosed, the Magistrate closed the on the 
convicted the accused as in 8 summons case, it was held that εἴ we 
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duty of the Magistrate to allow the accused an opportunity of completing 
the cross-examination before proceeding with the case—In re Appavu, 16 
Cr.L.J. 250 (Mad.). 


Similarly, where a Magistrate while trying a summons case and a 
warrant case in one trial under the warrant-case procedure, dismissed 
the complaint in respect of the warrant case and proceeded with the com- 
plaint in respect of the summons case, and, on being requested by the 
accused to recall the prosecution-witnesses for their further cross-examina- 
tion, refused to do so, 1t was held that the refusal was illegal and the ac- 
cused must certainly have been prejudiced by the same. The privilege 
conferred by this section is a substantial one, and when denied it is for the 
prosecution to shew that there was no prejudice—in re Sobhanadri, 39 
Mad. 503, 16 Cr L.J, 540. 


838. Time of cross-examination :—I! an accused person 
desires to recall and cross-examine the witnesses for the prosecution, the 
time at which he should express such desire 1s when the charge 15 read 
over to him—Faiz Ali v Koromdi, 7 Cal 28 See also Note 837 supra 
The accused should cross-examine the witnesses for the prosecution before 
he enters upon his defence. But of course it is open to the Magistrate to 
allow cross-examunation at any subsequent stage, before the case has been 
closed—Inder v. Emp, 37 Cal 236 The accused may, after the charge 
has been drawn up and the witnesses for the defence have been examined, 
recall and cross-examine the witnesses for the prosecution—Venkayya v. 
Q,4 Mad. 130 See sec 257, But although it is in the discretion of the 
Magistrate to recall the witnesses at a subsequent stage of the case, the 


accused has no right to insist upon the witnesses being recalled—Farz Ali 
vy Koromdi, 7 Cal, 28 


‘Any remaining witnesses’ :—The words “any remaining wit- 
nesses” do not refer only to those witnesses who have been named by the 
complainant under sec. 252 (2); these words are wide enough to include 
any witness who according to the prosecution 1s able to support its case 
though he has not been summoned, provided he 15 not sprung upon the 
defence all on a sudden and sufficient opportumity 1s given to the accused 
to prepare for the cross-examinatron of such witness—Emp. v. Percy 
Burn, 11 Bom.L R. 1153, 10 Cr.L J. 530. 


839. Discharge of prosecution witnesses :—A Magis- 
trate ought not of his own motion to discharge the witnesses for the prose- 
cution until the accused person has exercised or waived his right of cross- 
examination—Q. v. Lal! Mahomed, 6 NW.P 284, Q. v Ram Kishan, 
25 W.R. 48 Witnesses for the prosecution should not be discharged unui! 
the Court has ascertained whether their cross-examination after the charge 
will be desired—Bridhichand vy Lakhmichand, 8 N.L.R. 65, 13 Cr.L.J 
554, Where it becomes necessary to adjourn the hearing, the Magistrate 
should inquire of the accused if he desires to exercise his right of recalling 
the witnesses for the prosecution or consents to the discharge of all or 
any of them 1} the accused consents to their discharge, he is not entitled ~ 
to have them re-summoned as a matter of tight—Lall Mahomed, 6 N.WP. - 
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Adjournment jor defence :—Accotding to the provisions of secs. 256 
and 257, the accused 1s entitled as a matter of mght to ask for an adjoumn- 
ment, after a charge has been framed against him, to enable him to adduce 
evidence in support of his defence—Sh. Emtaz Ali v Jagat, 1 C.W.N 
313. Where a trial is commenced as a warrant case, it should be con- 
cluded by the procedure laid down in this chapter for warrant cases; and 
the Magistrate acts illegally in concluding the trial as a summons case 
and convicting the accused, without giving him an opportunity to have 
his witnesses produced by giving him the adjournment asked for—Munshi 
Teli v. Emp, 2 P.L.T. 482, 


842. Subsection (2)—Written Statement :—Where certain 
legal practitioners were convicted under sec 17 (1) of the Cr Law Amend- 
ment Act, XIV of 1908, for beng members of an Associatton called the 
“National Volunteers’ Association’’ which was declared by the Government 
to be an unlawful associatior under sec 15 (2) (δ) of that Act, and were 
temoved or suspended from practice under clause 8 of the Letters Patent, 
whereupon one of them proposed to fle a wmtten statement, held that the 
proceedings under clause 8 of the Letters Patent were not of a criminal 
nature, in this sense that the rules of procedure of a criminal trial such 
as the filing of a wnitten statement under sec 256 (2) of the Criminal Pro- 
cedure Code were not applicable to them, and the respondent’s written 
statement could not therefore be recetved—In re Abdul Rashid, 4 Lah 271 

A written statement filed by the accused cannot take the place of the 
examination of the accused which is umperative under sec. 342. See notes 
under that section under heading ‘‘Written statement.” 


257. (1) If the accused, after he has entered upon 
Process for compel. his defence, applies to the Magis- 
ling production of evi. trate to issue any process for com- 
dence ,at instance of pelling the attendance of any wit- 
ness for the purpose of examina- 
tion or cross-examination, or the production of any docu- 
ment or other thing, the Magistrate shall issue such 
process unless he considers that such application should 
be refused on the ground that it 1s made for the purpose 
of vexation or delay or for defeating the ends of justice. 
Such ground shall be recorded by him in writing : 


Provided that when the accused has cross-examined 
or had the opportunity of cross-examining any witness 
after the charge is framed, the attendance of such wit- 
ness shall not be compelled under this section unless the 
Magistrate is satisfied that it is necessary for the purposes 
of justice. 


(2) The Macistrate may. before summoning any 
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witness on such application, require that his reasonable 
expenses incurred in attending for the purposes of the trial 
be deposited in Court. 


The procedure of this section applies to summary trials, and the 
accused is entitled to have processes issued for compelling the attendance 
of prosecution witnesses for cross-examination, when h¢ is called upon to 
enter on his defence, if they have not been cross-examined belore~Nepal 
v. Emp., 22 Cr.L-J 271 (Cal). 


843. Issue of process :—The language of this section 15 1 
perative. A Magistrate has no discretion to refuse to issue process to 
compel the attendence of any witness unless he considers that the applica 
tion should be refused on the ground specified in this section—Emp δ, 
Purshotiam, 26 Bom, 418. The Magistrate must summon every witness 
named in the fist. He cannot arbitrarily limit the number of witnesses 
to be examined—Purshottan, 26 Bom, 418. Thus, where the accused 
put in a list of 72 witnesses, and the Magistrate ordered him to cite only 
12 of them, it was held that the Magistrate’s order was arbitrary and 
iWegal—Narayana v. Emp,, 31 Mad. 131. Ὲ 


Once the Magistrate has Issued summons, he is bound to assist the 
accused in enforcing the attendance of the witnesses If the witnesses 
do not obey the summons, the Magistrate cannot refuse to issue 4 secon 
summons—-Q, Ev. Dhananjoy, 10 Cal, 931; Gohar v. Emp., 1884 P 
28, Sohara v. Emp, 1922 P.LR 5, 22 Cr.L.J. 501; Md. Din v Emp 
1922 P.L.R. 6, 22 CrL.J. 497; Bhomar v. Digambar, 6 CW.N. 5485 
Q. Ev. Shamsherkha, Ratanlal 594; Emp. y, Ruknuddin, 4 Al 53: 
Muhammad Din v Emp, 9 C.W.N. cexxix; Amrit mondal v. Emp» 
1 P.L.T. 490. It is the duty of the Court to see that the summonses or 
warrants are duly execttted If the witnesses do not attend, the accused 
can insist upon the Court to issue further process, Where the witnesse® 
cited by the accused failed to attend, and it appeared that the umnmonset 
were not duly executed, but the Magistrate proceeded to give judume” 
remarking that it was the business of the accused to take suitable steps for 
bringing his witnesses before the Court, held, that the conviction Οἱ ἫΝ 
accused was illegal and must be set aside~-Byoy v. Emp, 19 AL) 94 
When once a Court has issued a summons to a witness under this patel 
and the witness fails to appear, it is not justified in dispensing with μὴ 
evidence of the wstness on the ground that at the most he would ast y 
support the accused in his statement—Sohara v Emp, 1922 PLR 5, 5 


CrL.j 501, 


844, Refusal to summon prosecuti 
An absolute right of cross-examination of the prosectt! 
conferred by this section. The Magistrate can refuse it 8 
to recall such witnesses for cross-examination, if he considers ee δ 
made tor the purpose οἱ vexation or delay or for defeating the ἐπὶ se 
justice But it lies upon the party who thinks himself aggrieved to Ἐπ 
that the ends of justice have been frustrated sn consequence of the ΤῸ 


ion witnesses =" 
tion witnesses fs μὴ 
to allow the accuse! 
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to fecall the prosecution witnesses for cross-exammation—Nuilkanta v. 
Q. E., 20 Cal. 469. 


Where the accused was given an opportunity under section 256 to 
cross-examine the prosecution witnesses, but he refused to do so, leaving 
no option for the Magistrate but to close the case, and after the case was 
closed the accused applied to cross-examine the prosecution witnesses, held 
that the accused's attitude was deliberately designed to harass the Court 
and that the Magistrate would be justified in refusing the application— 
Vyasa Rao v. K. E., 21 MLJ 283 (FB) Where the witnesses for the 
Prosecution were subjected to a very lengthy and strict cross-examination 
before the Framing of charge, the Magistrate was right in declining to re- 
summon those witnesses, if he was of opinion that the application to re- 
summon the witnesses was made for vexation etc.—Q E. v Govind, Ratan- 
lal 930; Nilkanta v Ὁ Ε, 20 Cal 469, Ramsakal vy Emp, 26 Cr.LJ 
1627 (Cal.), but unless the Magistrate considers that the application to re- 
summon the witnesses 1s made for the purpose of vexation or delay, the 
accused is entitled to have the prosecution witnesses summoned for cross- 
examination—Monmohan v. Bankim, 51 Cal 1044 (1047), 26 Cr.L.J 384, 
and the Magistrate cannot refuse to summon the witnesses merely on the 
ground that they were fully cross-examined before—Sreenath v Emp, 
4 OWN 241, Mauli v Naurang, 4CWN 351 


The proviso to sub-section (1) 1s to the effect that when an accused 
has cross-examined or had the opportunity of cross-examining any witness 
after the charge has been framed, the attendance of such witness shall 
not be compelled under this section, unless the Magistrate 1s satisfled that 
it is necessary for the ends of justice The mere fact that it might have 
been possible from a cross-examination of the prosecution witnesses to 
have extracted from them something which might have been of advantage 
to the accusd is not a sufficient ground to enable the Magistrate to recall 

~ those witnesses; it must appear that there was to be obtained from the 
witnesses sought to be cross-examined something which would have mate- 
tially affected the result of the trial—Ajo Mian ν K Ε,, 6 PL.T. 626, 
27 CrLJ 353. 


The mere fact that the accused’s lawyers had previously declined to 
cross-examine such witnesses or the mefe fact that such witnesses were 
Not cross-examined before does not compel a Court to summon them; for 
to do so would be to render the proviso meaningless—Ajo Mian, supra. 


“After he has entered upon his defence’’*—Iit is only after the 
accused has entered upon his defence that the Magistrate can in his 
discretion refuse the application of the accused on the ground that it is 
made for the purpose of vexation ot delay or for defeating the ends of 
justice—Zamunia v Ram Tahal 27 Cal 370 


845. Examination of defence witnesses :—A Magistrate 
cannot refuse to examine a defence witness who is present in Court, if he 
is requested by the accused to do so—Emp. v. Nagar, 4 Bom L.R. 461. 
Though it 1s competent for a Magistrate to decline to summon witnesses 
for the defence under this section, it is not competent for him to refuse to 
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examine the defence witnesses, on the ground that their evidence is uns 
necessary—Emp. v. Nanbasappa, 14 Bom.L.R. 360 Where in a-trial 
involving a capital charge the accused is denied his right to have his 
defence witnesses examined in Court, it must be held that it has resulted 
in a failure of justice, and the conviction ought to be set aside and a re~ 
trial ordered—Ayarvali v. Emp., 45 M.L 1. 305, 24 Cr.L.J. 840 Ifa 
witness is unable to attend the Court owing to illness, and he appears to 
be an important witness, the Magistrate should ascertain whether it will 
be possible for that witness to attend the Court within a reasonable time, 
and if not, then his evidence should be taken on commission—Jamuna 
Singh v. K. E., 3 Pat 591 (594), 25 Cr.L.J. 1255. A Magistrate cannot 
tefuse to summon witnesses cited by the accused on the ground that they 
are Implicated im the charge—Ram Sahte v, Sunker, 15 W.R 7; or on 
the ground that the accused 15 unable or refuses to pay the costs of the 
witnesses—Deb: Singh v Emp, 24 Cr.L.J, 831 (Pat.); or on the ground 
that the Magistrate is of opinion that they will not be able to give any 
teliable evidence one way or the other (without giving any reason for 
holding such opinion)~Arumugam v. Emp., 12 Cr.L J. 548, (1911) 2 
M.W.N. 192, or on the ground that they are living at a great distance— 
Ayarvali ν. Emp., 45 M.L.J 305, 24 Cr.L.J. 840 The Magistrate cannot 
refuse process to a defence witness merely because he thinks that πὸ 
useful purpose will be served by summoning that witness—Ganpat v. 
Emp, 24 CrL.J. 686 (Lah) Where alter a case on both sides having 
been closed, the Magistrate summoned a witness to give evidence, where- 
upon the accused prayed to have certain witnesses summoned to rebut the 
evidence of the Court witness, held that the Magistrate was bound to 
summon stich witnesses, and could not refuse to do so on the ground that 
the accused had stated at the close of his case that he did not wish to 
examine any more witnesses—Deela Mahton v. Sheo Dayal, 6 Cal 714. 


If a Magistrate rejects the application for summoning the witnesses, 
he should specify his reasons for such refusal. If he fails to record the 
reasons, the conviction and sentence will be set aside—Sreenath v. Emp., 
4 C.W.N 241, Manmohan v Bankim, 51 Cal 1044 (1047), In re Sat 
Narain, 3 All, 392, Debi Singh v Emp., 24 CrL J. 831 (Pat); Abdul 
Jabbar v. Emp, 25 CrLJ 310, ALR 1925 Cal 80 

It is a sufficient compliance with the requirements of this section, if 
the Magistrate states facts which led him irres:stibly to the conclusion 
that the application was for no other purpose than that of vexation of 
delay or defeating the ends of justice, although he does not say expressly 
that the application was made for that purpose—Wahtd Ali v. Emp, 11 
CW.N. 789 Where a Magistrate rejects an application after recording 
on it ‘too late’, this 1s a sufficient complance with this section— 
Kudrutulla vy. Emp., 39 Cal. 781, 13 Cr.L.J 218 =) 


846. Cross-examination :—The accused in a warrant case has 
three opportunities of cross-examining the prosecution witnesses; once, 
under sec. 252, before the charge is framed; secondly, under section 256 
after the charge is framed; and wnder section 257, the accused 1s given 
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the third opportunity of cross-examining the prosecution witnesses, unless 
the Magistrate decides that the application for cross-exemination Is vexa- 
tious—Ramyad v K, E., 5 P.LJ. 94, 21 CrL.J 814; Vartsai ν, K. E., 
46 Mad. 449 (463). 


Where on ἃ refusal by the Magistrate to resummon the prosecution 
witnesses for cross-examlnation, the accused cited those witnesses on their 
‘own behalf as defence witnesses, and then proceeded to cross-examine 
them, but were disallowed by the Magistrate, τ was held that the mere 
fact that the accused had been compelled to treat the witnesses for the 
prosecution as their own witnesses did not change their character, and 
that although the accused were compelled to obtam their attendance as 
witnesses for the defence, they were really prosecntion witnesses and 
summoned under sec 257 for the purpose of cross-examination, and the 
Magistrate was wrong in refusing to allow their cross-exanunation—Sheo 
Prakash v. Rawhns, 28 Cal. 594, Moula Bux v Derasatulla, | C.W.N. 
19, Venku Reddit v Emp, 1922 MW.N. 120, 23 CrLJ 192. 


Where an accused first obtained process for the attendance of a wit- 
ness, but subsequently declined to examine him, whereupon the Court 
examined him as a Court-witness under section 540, it was held that the 
witness could not be treated as a defence witness, and that the accused 
had the right to cross-examine hin—Mohendra v Emp , 29 Cal. 387. 


An acfused may be allowed to cross-examine the witnesses called by 
his co-accused, when the case of the co-accused 1s adverse to his case— 
Ram Chand v. Hantf, 21 Cal. 401. 


847, Inspection of documents :—In a warrant case the 
accused has no right to call for the production of documents in the posses- 
sion of the prosecution and to inspect the same, until after a charge has 
been framed and read out to him under secs 254 and 255. This right is 
given by section 257, after a charge has been framed. But the Magistrate 
should satisfy himself that the documents called for have some bearing 
on the issues in the case and are relevant, before granting ἃ summons for 
their production—Tahilram vy Pitamberdas, 8 SLR. 267, 16 Cr L.J 245 


848. Expenses :—It has been held in some cases that the inability * 
or even refusal to pay the expenses would not be an adequate ground 
for refusing to summon the defence witnesses—Deb: Singh v. Emp., 24 
Cr.LJ 831 (Pat), Qadu v. Q. E., 1898 PR. 7. But the Lahore High 
Court recently holds that if the rule laid down in 1898 P.R. 7 18 to be 
literally followed, then sub-section (2) of this section would become an 
entirely dead letter, because one can hardly conceive of a case where an 
accused person would willingly deposit the expenses of his witnesses if he 
knew that he had only to express his unwillingness to entitle him to get 
his witnesses summoned at the expenses of the Government Sub-section 
(2) fully empowers a Magistrate to order that the reasonable expenses of a 
witness shall be deposited by the accused before the witness is summoned, 
But the Magistrate should only summon so many witnesses at one hearing 
as he thinks he will be able to examine on that hearing, to save u 
expense of parties—Ganpat v. Crown, 24 Cr.L.J 686 (Lah). 
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If the accused, after the framing of the charge, applies for recall of 
prosecution witnesses tor further cross-examination, it is he who should 
pay the expenses and nof the complainant. The Magistrate should call 
those witnesses either at the expense of the Government or at the expense 
of the accused, but he cannot demand the expenses from the complamant 
~-Faiz Mohd. v. Nabu, 29 Cr.L.J, 20 (Lah.); Abdul Mand ν. Mehr. 30 
CHL}, 664 (Lah). 

As regards the expenses of causing the attendance of the accused's 
witnesses the general rule in warrant cases 15 that such costs are usually 
borne by the Crown (and not by the accused), Any departure from the 
usual rule must be supported by adequate and cogent reasons—Habib 
v. Mehdi Husain, 29 Cr.L J. 459 (460) (Lah.}; Sayed Habib v. Emp, 30 
Cr.L.). 814 ἥ 

Although the Magistrate can under this sub-section require the 
accused to deposit in Court the expenses for the attendance of his wit- 
nesses, still if the Magistrate has once allowed the witnesses to be 
summoned without demanding expenses from the accused, and if by any 
chance the witnesses summoned for a particular date have not been ex- 
amined on that date, the Magistrate has no power afterwards to say that on 
the next date of hearing the witnesses shall not be summoned except on 
payment of their expenses by the accused—KXishan Lal y. Emp., 22 Ce.L.J. 
Tit (Lah.), 63 LC. 871 (872). . 

A Court ordering a party to deposit the travelling allowance of a 
witness should state the amount of the travelling allowance to be deposited 
--Gourishankar v, Collector, 6 P.L.T? 215, 26 Cr.L.J 965 

258. (1) If in any case under this Chapter in which 
Acquittal a charge has been framed the 
Ἶ Magistrate finds the accused not 
guilty, he shall record an order of acquittal. 
(2) Where in any case under this Chapter the 
Conviction Magistrate does not proceed in 
accordance with the provisions of 
section 349 or section 562, he shall, if he finds the accused 
guilty, pass sentence upon him according to law, 

Change :—Sub-section (2) has been amended by section 73 of the 
Cr.P.C Amendment Act, XVIfI of 1923. A simifar amendment has been 
made in sec. 245 (2) and see. 306 (2). £ 

849. Acquitta) :—An order of acquittal can be recorded: only 
after a chafge has been drawn up, and sot hefore—Q. v. fupit, 22 WAR. 
25; Emp. v. Ranchkod, 37 Bom. 369 But an omission to prepare 


a charge does not invalidate an order of acquittal~Haneman v, Ahmad 
‘Alt, 1881 A.WLN. 142. I, however, a warrant case is ttied as a summons 7 


ase, and no charge is framed, the acquittal amounts to a discharge under 
Bee. ει Poe Oy Iede [RRL ἃ ΤΟΝ 28D 
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Aher a charge [s framed, the Magistrate can pass no other order 
except that of scquitial or convictlon. He cannot pass an order of dis- 
charge, Even if he dischseges the accused, the discharge would amount 
fo an acquittsl—Taba v. Hirba, 18893 PR. 20, Sreeramah v. Veera- 
salingam, 38 Mad 585, Bishambar v. Emp. 1 OWN 708. So atso, an 
order of dismissal of complaint would amount to an acquittal—~Jn re 
Jadubar, 5 CLLR 3:0, 


Where a Magistrate passes an order of dequittal under this section, 
the Sessions Judge cannot treat it as an order of discharge and direct ἃ 
commitment of the accused under sec. 436 (now 437)—Apparasu v. Emp, 
43 Mad. 330, 21 CrL J. 91. 


An order of acquittal can be passed in a warrant case only where 
after the frame of a charge the Magistrate is of opinion that the evidence 
is Insufficient to justify a conviction It Is not competent to a Mapistrate 
fo enter an order of acquittal in a warrant case on 8 private complainant's 
Offering to withdraw from the prosecution in a non-compoundable case— 
Emp vy Ranckhod, 37 Bom 369, 14 CrLJ ΤΙ The acquittal must be 
based on the finding that the accused is not guilty the Magistrate cannot 
acquit the accused merely because the complainant is absent. Where ἃ 
charge has been framed against the accused and the latter have entered 
upon their defence and produced some defence witnesses, they cannot be 
acquitted on account of the absence ot the complainant—Ram Baksh v. 
Jairam, 27 OC 316, 26 Cr.L.J 264, 1 0 W.N. 613. But where alter a 
charge is framed, the complainant is absent, and it is obvious that the 
Complainant has no desire to proceed with his complaint, the Magrstrate 
should acquit the accused, and not merely discharge him—Emp. v. Godhan, 
ΤΟΥ Ν 5886, 26 Cr.L.J 400. See also Note 852 under sec. 259. 


850. Conviction :—An accused must be convicted on the 
Strength of the case made agamst him, and not in consequence of his 
inability to put forward proof of his imnocence—Reg. v. Jenkoo, Ratanlal 
5. Although a Magistrate has thought fit to frame a charge, he 1s not 
bound to convict the accused Person merely because the latter does not 
produce any rebutung evidence If he feels reasonable doubt as to the 
guilt of the accused, he is bound to acquit him—Q. E. v. Chanbasapa, 
Ratanlal 854, 

It is not necessary that the conviction or acquittal should be by the 
Same Magistrate who drew up the charge—Emp v Kudrutulla, 3 Cal. 495. 


Sentence -—See notes under sec. 245. 


259, When the proceedings have been instituted 
‘Abienkes οἷς upon complaint, and upon any day 
plana =~" fixed for the hearing of the case 
the complainant is absent, and the 
offence may be Jawfully compounded, or is not ac _.." 
able offence, the Magistrate may, in his discretion, ~ 
withstanding anything hereinbefore contained, at 
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If the accused, after the framing of the charge, applies for recall of 
Prosecution witnesses for further cross-examination, it is he who should 
pay the expenses and not the complainant, The Magistrate should call 
those witnesses either at the expense of the Government or at the expense 
of the accused, but he cannot demand the expenses from the complainant 
—Faiz Mohd. v. Nabu, 29 Cr.L J. 20 (Lah.); Abdul Mapd v. Mehr. 30 
Cr.L J, 664 (Lah). 

As regards the expenses of causing the attendance of the accused's 
witnesses the general rule in warrant cases is that such costs are usually 
borne by the Crown (and not by the accused), Any departure from the 
usual rule must be supported by adequate and cogent reasons—Habib 
v. Mehdi Husain, 29 Cr.L J 459 (460) (Lah); Sayed Habib v. Emp., 30 
CrLJ. 814. * 

Although the Magistrate can under this sub-section require the 
accused to deposit in Court the expenses for the attendance of his wit- 
nesses, still if the Magistrate has once allowed the witnesses to be 
summoned without demanding expenses from the accused, and if by any 
chance the witnesses summoned for a particular date have not been ex- 
amined on that date, the Magistrate has no power afterwards to say that on 
the next date of hearing the witnesses shall not be summoned except on 
payment of their expenses by the accused—Kishan Lal v. Emp., 22 Cr.b J. 
ἼΜ (Lah), 63 1.C. 871 (872). . 

A Court ordering a party to deposit the travelling allowance of a 
witness should state the amount of the travelling allowance to be deposited 
—Gourishankar ν. Collector, 6 P.L T: 215, 26 Cr.L J. 965, 

258, (1) If in any case under this Chapter in which 

a charge has been framed the 

Magistrate finds the accused not 
guilty, he shall record an order of acquittal. 

(2) Where in any case under this Chapter the 

πῶς Magistrate does not proceed in 

Conviction. ΤΩΝ, 

accordance with the provisions of 
section 349 or section 562, he shall, if he finds the accused 
guilty, pass sentence upon him according to law. 

Change :—Sub-section (2) Nas been amended by section 73 of the 
Cr.P.C. Amendment Act, XVIII of 1923. A similar amendment has been 
made in sec. 245 (2) and sec. 306 (2). Ἔ 

849. Acquittal —An order of acquittal can be τεοογάξ. only 
alter a charge has been drawn up, and not before—Q v. fapit, 22 W.R. 
25; Emp. v. Ranchhod, 37 Bom. 369 But an omission to prepare 
a charge does not invalidate an order of acquittal—Nanuman v. Atmad 
Ali, 1881 A.W N, 142. It, however, a warrant case is tried as a summons / 
case, and no charge is framed, the acquittal amounts to a discharge under 
Set. 253—Emp. v. Jadu, 1886 A.W.N. 260 


+ 


Acquittal. 


Sec, 260] ΤῊΣ CODE OF CRIMINAL PROCEDURE 751 


marily, It was held that the Mapistrate had acted bona fide In the Interests 
of Justice, and the High Court refused to interfere~Q. £, v. Rangamani, 
22 Mad 459, But In Gosta Behari ¥. Balstam, 26 ΟΝ, 834, 37 
CL. 108, δὲ στ 1 157, ft was heki thst such a change of procedure 
In the midst of the trial was prejudicial to the accused, and that there 
should be a retrial 


Power to try sum. 260, (1) Notwithstanding any- 
marily. thing contained in this Code,— 
(a) the District Magistrate, 
(b) any Magistrate of the first class specially em- 
powered in this behalf by the Local 
Government, and 


(c) any Bench of Magistrates invested with the 
powers of a Magistrate of the first class and 
spectally empowered in this behalf by the 
Local Government, 

may, if he or they think fit, try in a summary way all or 
any of the following offences :— 

(a) offences not punishable with death, transpor- 
tation or imprisonment for a term exceed- 
ing six months; 

(b) offences relating to weights and measures 
under sections 264, 265 and 266 of the 
Indian Penal Code; 

(c) hurt, under section 323 of the same Code; 

(4) theft, under sections 379, 380 or 381 of the 
same Code, where the value of the pro- 
perty stolen does not exceed fifty rupees; 


(6) dishonest misappropriation of property under 
section 403 of the same Code, where the 
value of the property misappropriated 
does not exceed fifty rupees; 

(0 receiving or retaining stolen property 
section 411 of the same Code, where 
value of such property does not uv 
fifty rupees; 

(g) assisting in the concealment or +” _ 
stolen property, under section 4}: 
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same Code, where the value of such pro- 
perty does not exceed fifty rupees; 

(h) mischief, under section 427 of the same 
Code; 

(ἢ house-trespass, under section 448, and 
offences under sections 451, 453, 454, 
456 and 457 of the same Code; 

(Gj) insult with intent to provoke a breach of the 
peace, under section 504, and criminal 
intimidation, under section 506, of the 
same Code; ᾿ 

(k) abetment of any of the foregoing offences; 


(ἢ an attempt to commit any of the foregoing 
offences, when such attempt is an offence; 


(m) offences under section 20 of the Cattle 
Trespass Act, 1871: 


Provided that no case in which a Magistrate exercises 
the special powers conferred by section 34 shall be tried 
in a summary way. 

(2) When in the course of a summary trial it appears 
to the Magistrate or Bench that the case is one which is 
of a character which renders it undesirable that it should 
be tried summarily, the Magistrate or Bench shall recall} 
any witnesses who may have been examined and pro- 
ceed to re-hear the case in manner provided by this Code. 

856. Magistrates empowered :—The District Magistrate of 
Bangalore has no power to try European British subjects summarily under 
this section, as his powers are confined to those conferred on him by the 
Declarations of the G. G in Council, and the power to try European 
British subjects summarily under this section is not included in such 
powers—In re Jeremiah, 39 Mad. 942, 16 Cr.L.J 773 Under the present 
law however all such restrictions have been removed. 

Where an Assistant Commissioner of a district who was, before his 
going to England on furlough, authorised to exercise summary powers in 
a certain local area, was on his return from furlough posted to another 
focal area as a first class Magistrate, it was held that he had no jurisdic- 
tion to exercise summary powers in the latter area—In re Pursooram, 
2 Cal, 117. But see sec. 40 as now amended. 

opiate i :- i f this chapter do not apply 

di Magistrates :—The provisions οἱ iP ΡΙ 
το iene τας Presidency Magistrates—Q. E. v. Abdul, Ratanlal 539. 
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Responsibility of Magistrates :—The responsibility thrown on Magis- 
trates entrusted with summary powers is very great, and the responsi- 
titty of these who have to entrust them with such powers is equally 
preat. Magistrates who are sufficiently alive to the responsibility entrusted 
to them will take care that the procedure or the record is not made more 
summary than what the law has lard down—Q E v Mukundi, 31 All, 189. 


857. Offences triable summarily .—Whether an offence 1s 
to be tried summarily or not 1s to be determined by the facts stated in the 
complaint as well as the sworn testimony of the complainant—lanindra v. 
Emp. 36 Cal 67 Chandra Mohan ν, K. Ε. 27 C.WN 148. The 
Magistrate 1s competent to dispose of a case summarily where the facts 
reported disclose an offence triable summarily, without reference to the 
particular charge pressed—in re Mewa 6 NWP 254, Golap Pandey v. 
Boddam, 16 Cal. 715, Ο E v Vallabh, 1 Bom LR 683. 


Where a person 1s charged with a graver offence, the Magistrate ought 
ποῖ to cut down the offence to 2 less serious one at his own will, in order 
to give himself jurisdiction to try it summarily—Emaral v. Mohammad:, 
24 WR 48, Mewa Lal, 51 All 540, 30 Cr LJ 686, Sheo Bhajan v. 
Mosawi, 27 Ca} 983, Brshu Shatk v Saber, 29 Cal 409, Ramanund v. 
Koylash, 11 Cal 236. Chandra Mohan y Καὶ E, 27 CW.N. 148, In re 
Chunder Scekor 1 CLR 434, Ghamman v Emp., 1888 PR. δ. Thus, 
a charge of dacoity cannot be treated as one of unlawful assembly for the 
purpose of trying 11 summarily—Dwarkanath v. Nalu Das, 21 W.R. 89; 
see also, Q, E v. Lakshman, Ratanlal 670, Barkat Khan v. Crown, 1907 
P.LR 21, Sharma y. Emp, 6 BurLT 137, 14 CrL J 462. So also, 
no Magistrate is enttled to spht up an offence into its component parts 
for the purpose of giving himself summary jurisdiction, thereby depriving 
the prisoner of his right of appeal—Emp v. Abdool Karim, 4 Cal 18, 
Where the value of the property stolen exceeded Rs. 50, the Magistrate 
had no jurisdiction to reduce it to Rs. 50, in order to give himself jurisdic- 
on to try it summanly—Q v. Buzleh Ali, 22 WR. 65 


Where neither the complaint nor the evidence sdduced in a case of 
criminal trespass (see 457 1 P Code, which rs triable summarily) shows 
the actual offence which the accused intended to commit, and the only 
finding which could be arrived at is that the accused intended to commit 
an offence punishable with imprisonment, the conviction of the accused in 
a summary trial cannot be held to be illegal on the ground that the inten- 
tion of the accused might have been to commit an offence which cannot be 
tned summarly—Madhab Chandra vy Emp., 53 Cal 738, 27 Cr.L.J. 1295. 
A Magistrate can try a person summarily for offences under secs 143 and 
4271 P C, and the fact that there are major offences suggested against 
the accused in the complaint does not debar the Magistrate from taking 
recourse to the summary procedure—Naubat v. Emp , 28 Cr.L.J. 140 (All. 


Joint charge of summary and non-summary offences :—Where an ai 
cused person 15 charged with offences not triable summarily along with 
offences triable summanly, the Magistrate cannot disregard the former 
offences, and proceed to try the case summarily—Ramanand v. Koy" 
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1 Cal, 236; Ghamman vy. Emp., 1888 P.R. 5 Contra—Q. E. v. Jag- 
nvan, 10 All, 55, where it has been held that the mere“fact of the com- 
plainant charging the accused with summary offences along with non- 
summary ones will not oust the summary jurisdiction of the Magistrate. 


Where the accused was charged with summary as well as non-summary 
offences, but the Magistrate tried the accused summarily for the offence 
triable summarily, and ignored the non-summary offence, held that it 
would have been preferable had the Magistrate proceeded tegularly and 
tried the accused upon both the charges; but as there was no miscarriage 
of justice in the present case, a retrial need not be ordered—Govt v. 
Kanttla, 31 C W.N. 583, 28 Cr L.J. 697. 

Summary trial of non-summary offences—Effect :—Where a Magistrate 
deliberately disregards the offence complained of, which is an offence not 
triable summarily, and tees 11 summarily, his proceedings are absolutely 
void under sec. 530 (g) Where a complaint is made for an offence not 
table summarily, and process is issued in respect of that offence, a 
summary trial is illegal and void even though the accused is ultimately 
convicted of an offence triable summanly—Ganu v Emp, 52 Bom 254, 
29 Cr.L.J. 492 (493), Chandra Mohan v. K. E., 27 CWN. 148, 25 
Cr.L J. 528; Kailash v. Joynuddi, 5 C.W N. 252, Emp v. Ram Narain, 
46 All, 446. 

858. Instances of summary offences :—(1) Olences under 
sec 121, Indian Railways Act-~K. E, v. Bindeshrs, 1902 AW.N 24; 

(ii) offences under sec. 65 (a), Stamp Act, for failure to give ἃ receipt 
—Navoo Routhen, 1 Weir 906; 

(ἢ proceedings under sec. 84, Bombay Act VI of 1873, for recovery 
of Municipat Taxes—Municipality of Ahmedabad v. Jumna, 17 Bom. 731; 

(iv) offences under the Companies Act for not filing the balance sheet 
with the Registrar of Joint Stock Companies—Dina Nath ν. Emp, 35 All 
173, 14 Cr,L.J. 105; 

{v) offences under sec. 49, Bengal Abkari Act XXI of 1856, the con- 
fiseation provided in that section being merely a consequence of the 
conviction and not part of the punishment—Emp. v. Ba:danath, 3 Cal. 366. 

(vi) violation of rule 8, div. (ce) cl (δ) framed under the Criminal 
Tribes Act (XXVII of 187%) 1s punishable with a maximum sentence of 
6 months rigorous imprisonment and is triable summarily—Bzhari, 50 All. 
718, 30 CrL.J. 214 (215). 

Property of value not exceeding fifty rupees :—Where a box contain- 
jing Alty Rupees was stolen and the price of the box was annas eight, the 
theft was of property exceeding Rs 50 in value (fe. Rs 50-8 annas) and 
could not be tried summarily—Q. v. Bazleh Ali, 22 W.R. 65 Since a 
tenant is entitled to the exclusive possession of the whole produce until 
it 1s divided under sec. 71 of the Bengal Tenancy Act, his complaint 
against the landlord fot theft for having cut and carried away paddy worth 

Rs. 88 of which the fatter was entitled to one-half, cannot be summarily 
tried by a Mapistrate, as the value of the property in this case must be 


on 
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regarded as Rs. 88 and not Rs 44 only—Shaikh Haboo v. Sk. Hariman, 
1 P.L.J. 230, 20 C.W.N. 1212, 17 Cr.L.J. 473. 


859. Offences not triable summarily :—(1) Offences 
which are punishable with imprisonment for more than 6 months, e.g. an 
offence under sec. 60 of the U. P. Excise Act {IV of 1910) which is 
punishable with imprisonment for one year—Bhikha v. Emp., 28 O.C. 
123, 26 Cr.L.J. 800; 

(ii) offences under sec 2 of the Workmen’s Breach of Contract Act— 
Emp. v. Dhondu, 6 Bom LR. 255; K. E v Periaswamy, 2 L.B.R. 163; 
Pollard ν Mothial, 4 Mad. 234, Q E. v. Katlayan, 20 Mad. 235; Q. E. 
v. Rajab, 16 Bom 368; Aviram v. Abdool, 27 Cal 131; Emp v. Dhondu, 
33 Bom. 22; Crown v Sohrab, 6 S.L.R. 165, 14 Cr.L.J. 256, Emp. v. 
Har Lal, 1912 PR 3, 13 Cr.L.J. 194; (Contra—Q. E. v. Indarjtt, 11 All. 
262 and Abdus Samad vy Yusuf, 43 All 281), 


(im) offences under sec. 6 of Act VII of 1851, for illegal demand of 
toll—Uttam Chunder v Isser Chunder, 22 W.R. 76, 

(iv) offences under the Press Act, ὁ g omussion to make a declaration 
~—Bava Narain vy Emp., 1889 PR 9, 

(v) maintenance proceedings under sec 488—Kal: Dasi v. Durga, 20 
Cal 351, Hur Kishore v Bharat, 24 WR. 61, 


(vi) offence under sec 60 of the U P Excise Act (IV of 1900) in 
respect of exciseable articles other than cocaine (punishable with one 
year’s imprisonment)—Emp. v. Ram Narain, 46 All. 446; 


(vu) offences under sec. 9 Opium Act (punishable with one year’s 
imprisonment)—Emp v. Nga Sit, 4 Bur Β Τὶ 271, 13 Cr.L.J. 58; 


(vii) cattle-hfting—Crown v, Allahrakhio, 6 5.1. R. 101, 13 Cr.L J. 780 
(781), in Sind, the offence of cattle-theft 1s so prevalent and so often 
go unpunished that deterrent sentences should be passed, and the offence 
should not be tried summarily—Emp v Amir Bux, 28 Cr L.J. 959 (Sind). 


(1x) offences under sec. 224 1 P. C—Q E v Hassan Alt, 1894 
AWN 176, 


(x) offences under see 4521 P C.—R. S Sharma v. Emp, 6 Bur. 
LT 137, 

(x1) theft of property of value more than Rs. S0—~Buzleh Ali, 22 W.R. 
65, Dipchand ν Emp, 14 NLR 190; Sk. Haboo v. Sk. Karman, 1 
PLJ 230; under clause (i) of this section, an offence under sec. 457 
ΤΟ. (house breaking by night in order to commit thet} is tciable sum- 
marily, but if the property stolen is worth more than Rs. 50, a summary 
trial would be smproper—Dipchand v Emp, 14 N.LR. 190, 


(xu) a summary offence combined with a charge of previous convic- 
tion —Anonymous, 2 Weir 324, Emp v. Bashir, 30 Cr.L.J. 505 (All.) 
860. When summary trial undesirable or improper ?— 
A summsry tral 1s undesirable m a case where a large number 
of correspondence has to be gone into and the case is by no means of 
a stmple character—Dina Nath, 35 All 173; or in a case in which from” 
the nature of the dispute and the plea taken by the accused it is apparent 
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that complicated questions of right and title and production of documentary 
evidence are involved—Bhim Bahadur v. Emp, 1 P.LT 121, 2t Cr. 
374, 55 LC. 854; Parmeshnar y Emp, 3 P.L.T 347, Maung Shewe v. 
Emp., 2 Bur. L.J. 55, 24 Cr.L.J 929; Emp. v. Tirithdas, 6 SL.R. 120, 
13 CrLJ. 771. A summary procedure is also undesirable where the 
accused is a deaf and dumb person~Jn re @ deaf and dumb men, 8 Bom, 
L.R. 849 A summary trial is also improper where the Magistrate takes 
Cognizance of the case from his own knowledge or suspicion, and holds 
the trial on inadequate materials—Emp v. Hamed, 3 ΟἿ ΝΟ ccexxx; 
Kanhaiya Lal ν. K. E., 1905 P.L R. 31. It is also undesirable in offences 
of a very serious nature—Crown v Allahrakho, 6 SL.R. 101, 13 Cr LJ. 
780, Dipchand v. Emp., 14 NL.R. 100 It is smproper where the charge 
18. 8 serious or complicated one, and the trial goes on for a considerable 
time and a local inquiry has to be made or a large number of witnesses 
and accused persons are examined~Emp v. Rustomji, 23 Bom. L.R 

984, 23 CrL J. 21, Ghessta Mal v. Crown, 3 Lah 1..}. 346, 22 Cr.L J. 
145, 59 1 C. 849; In re Isser Chunder, 25 W.R. 65; Rahimtalla vy. Emp., 
19 S.L.R. 136, 26 Cr.LJ 1026 But a summary trial is not improper 
merely because there is a large number of accused in the case—Naubat 
v. Emp., 28 Cr.L.J. 140 (All). 

A summary trial is also improper in a case where the conviction of 
the accused may entail further serious consequences (6 g dismissal from 
service). Thus, where a Police officer of many years’ standing was 
charged with criminal intimidation with a view to prevent a person from 
giving evidence against certain grave offenders, and was tried summarily 
and convicted, held that the Magistrate did not exercise a sound discretion 
in trying the case summarily and depriving the accused of the privilege of 
an appeal—Subramanya Ayyar v Q., 6 Mad. 396 So also, where a 
village Kulkarni is charged with offences under secs 176 and 2021 P. C. 
(intentional omission to give information of offences to a public servant) 
the Magistrate should not try the accused summarily, in as much as cases 
under sec. 202 are complicated and the conviction of the accused may 
entail further serious consequences (dismissal from service)—Q. E. v. 
Hart Gopal, Ratanlal 778; Q Ε. v. Waman, Ratanlal 784. 

261. The Local Government ma} confer, on any 

Bench of Magistrates invested with 

Power to invest’ the powers of a Magistrate of the 

Bench of Aueirater second or third class, power to try 

power. summarily all or any of the follow- 
ing offences :— 

(a) offences under the Indian Penal Code, sections 
277, 278, 279, 285, 286, 289, 290, 292, 293, 294, 323, 
334, 336, 341, 352, 426, 447 and 504; 

(δ) offences against Municipal Acts, and the con- 
servancy clauses of Police Acts which are punishable 


wn 


Ec. 262} THE CODE OF CRIMINAL PROCEDURE 151 


nly with fine or with imprisonment for a term not 
-xceeding one month with or without fine; 


(c) abetment of any of the foregoing offences; 


(ἢ an attempt to commit any of the foregoing 
offences, when such attempt is an offence. 


The ushicised words at the end of clauses (a) and (hi have been added 
‘y sechon 75 of the Cr P.C Amendment Act, XVII of 1023 


A Bench of Magistrates cannot try summarily any other offence except 
hose mentioned mm sec 260 and this section-Q@ y Babheks, 21 WR 
12, Hasvaldar v Jaga Mian, 9 C2) Yo 


262. (1) In trials under this Chapter, the procedure 
Procedure for sum. Prescribed for summons-cases shall 
mont and warrant. be followed in summons-cases, and 
caves applicable, the procedure prescribed for 
warrant-cases shall be followed in warrant-cases, except 
as hereinafter mentioned. 


(2) No sentence of imprisonment for a term exceed- 
a a . ing three months shall be passed 
megmit of imprison: ἴῃ the case of any conviction under 


this Chapter. 


861. Procedure :—The scanty procedure laid down in this 
Chapter should be strictly followed—Q. v Johree, 22 W.R 28; Q. E. v. 
Erugadu, 15 Mad 83 Magistrates should take care that the procedure 
and the record are not made more summary than what the law has laid 
down—Q E.v Mukundi, 21 All 189, Damodar, Emp 3 P.LT. 499. 
Thus, where the Magistrate without issuing process or making a record 
of the proceedings and without dismounting from the horse on which he 
was riding, Convicted and fined 2 man summanily for causing obstruction 
ina public way, it was held that the procedure adopted by the Magistrate 
was illegal—Q E v Erugadu, 15 Mad 83 


In a summary tral of a warrant case, the Magistrate must adopt the 
procedure laid down in Chapter XXI (except that he has not to frame 
a charge and is not bound to record the evidence of the witnesses). 
Therefore the provision of section 256 which gives the accused an abso- 
lute right of cross-examination of the prosecution witnesses after they have 
been examined-in-chief must apply to a summary tral of warrant cases— 
Titts Sahu vy Emp. 1 PLT 652 21 Cr.LJ 630, In re Raju, 50 Mad. 
740 28 CrLJ 12. The accused is entitled to have processes issued for 
compelling the attendance of the prosecution witnesses for cross-examina- 
tuon—Nepal vy Emp. 22 CrL.j 271 (Cat) 


In a summary tal of a warrant case, though a charge need not be 
framed. the accused person cannot be called dilatory. if he delays to 
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that complicated questions of right and title and production of documentary 
evidence are involved—Bhim Bahadur v. Emp, 1 P.LT. 121, 21 Crk J. 
374, 55 1.C, 854; Permeshwar v. Emp , 3 P.LT. 347; Maung Shewe v, 
Emp., 2 Bur. L.J. 55, 24 Cr LJ. 929; Emp v. Tirithdas, 6 S.L.R. 120, 
13 CrLJ 771. A summary procedure is also undesirable where the 
accused is a deaf and dumb person—In re a deaf and dumb man, 8 Bom 
L.R. 849 A summary trial 15 also improper where the Magistrate takes 
cogmzance of the case from his own knowledge or suspicion, and holds 
the trial on inadequate materialsk—Emp. v Hamed, 3 ΟΝ, cccxxx; 
Kanhatya Lat vy K. E,, 1905 P.L.R. 31. It is also undesirable in offences 
of a very serious nature—Crown v Allahrakho, 8 SLR 101, 13 Cr.LJ 
780, Dipchand vy Emp., 14 NLR. 190 It is improper where the charge 
is a serious of complicated one, and the trial goes on for a considerable 
time and a local inquiry has to be made or a large number of witnesses 
and accused persons ate examined—Emp. v. Rustomp, 23 Bom. L.R. 
984, 23 CrLJ 21, Ghesita Mat v. Crown, 3 Lah.LJ 346, 22 Cr.L J. 
145, 59 1C 849, In re Isser Chunder, 25 W R. 65, Rahimtulla v. Emp, 
19 SLR 136, 26 CrL.J. 1026 But a summary trial is not improper 
merely because there 1s a large number of accused in the case—Naubat 
v. Emp,, 28 CrLJ. 140 (Al). 

A summary trial is also improper in a case where the conviction of 
the accused may entail further serious consequences (6 g dismissal from 
service) Thus, where a Police officer of many years’ standing was 
charged with criminal intimidation with a view to prevent a person from 
giving evidence against certain grave offenders, and was tned summarily 
and convicted, held that the Magistrate did not exercise a sound discretion 
in trymg the case summarily and depriving the accused of the privilege of 
an appeal—Subramanya Ayyar v Q, 6 Mad 396 So also, where a 
village Kulkarni is charged with offences under secs 176 and 202 f. P. Cc 
(intentional omission to give information of offences to a public servant) 
the Magistrate should not try the accused summarily, in as much as cases 
under sec. 202 are complicated and the conviction of the accused may 
entail further serious consequences (dismissal from service]—Q. Ev. 
Hart Gopal, Ratanlal 778; Q E. v. Waman, Ratanlal 784 

261. The Local Government may confer, on any 

Bench of Magistrates invested with 

Power to invest the powers of a Magistrate of the 

Boneh of ee rae second or third class, power to try 

power. summarily aj] or any of the follow- 
ing offences :— 

(a) offences under the Indian Penal Code, sections 
277, 278, 279, 285, 286, 289, 290, 292, 293, 294, 323, 
334, 336, 341, 352, 426, 447 and 504; 

(b) offences against Municipal Acts, and the con- 
servancy clauses of Police Acts which are punishable 


on 
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(ῇ the offence complained of and the offence (if 
any) proved, and in cases coming under 
clause (ὦ), clause (e), clause (ἢ or clause (g) 
of sub-section (1) of section 260, the value 
of the property in respect of which the 
offence has been committed; 


(g) the plea of the accused and his examination 
(if any); 

(h) the finding, and, in the case of a conviction, 
a brief statement of the reasons therefor; 

(i) the sentence or other final order; and 

(j) the date on which the proceedings terminated. 


863. Record —Although the object of a summary procedure is 
to shorten the course of trial, it 1s nevertheless incumbent on the Magis- 
trate to put on record sufficient evidence to justify his order—Armuddi v. 
Ὁ E., 27 Cal 450; Kath Md. v Emp., 10 CW.N. 79, Q E. v. Gopal, 
Ratanlal 778 If the particulars required by this section are not clearly 
given in a judgment in a summary trial convicting the accused, the 
judgment is defective and the conviction cannot stand—Ghulam v. Emp, 
23 CrLJ. 161. 

The record should be written by the Magistrate himself; there is no 
provision enabling him to delegate this duty to a clerk—Subramantya 
Ayyar v Q, 6 Mad. 396 The record should be made at the time of the 
trial, and not afterwards The admussion of the accused should also be 
tecorded at once—Q, E. v. Erugadu, 15 Mad. 83 “District Magis- 
trates should satisty themselves from time to time by examination of the 
records of summary trials that the law regarding such trials 1s properly 
observed and especially that Magistrates do not exceed their jurisdiction in 
this regard’'—Cal G R & C O,p 16. 


864. Evidence .—In a summary trial of a non-appealable case the 
Magistrate need not record the evidence of witnesses in writing—Emp. 
v Shomeshar, 2 CrL.J 336, 1905 A.WN 143, Howard ν. Rustomji, 
Ratantal 384. But this does not mean that this section excuses a Magis- 
trate from hearing the evidence of witnesses. If the accused denies the 
charge, the complainant and his witnesses must be examined, and the 
case must be decided upon the effect of their evidence, though the evi- 
cae need not be recorded—jabbar v Tomuz, 39 Cal 931, 16 C W.N 

Notes of evidence —It at the commencement of the trial, the Magis- 
trate is unable to determine whether the proper sentence to be passed 
should be an appealable one or not, he must make a memorandum of the 
substance of the evidence of each witness as his examination proceeds 
But if he can, at this Stage, determine that the sentence will be, In any 
event, Non-appeilable, he need not record the evidence. If, however, 
he actually does so, the notes of the evidence form part of the record 
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The Magistrate is not required to record a full statement of this 
examination of the accused, A brief note of the examination is sufficient 
—Bhawani v. Emp., 3 O.W.N. 946, 28 Cr.L.J 76 

868. Finding -~In summary trials, 1t 1s very important that there 
should be clear findings on questions of fact, because it is only through 
such findings that the Court of Revision can form its own judgment with 
regard to the legality or otherwise of the proceedings of the trial Court— 
Emp. v. Jagmohan, 24 Cr.LJ 916 (Oudhi. 

869. Reasons for conviction :—The Magistrate, in a sum- 
mary trial must, im recording the reasons for the conviction, state them 
in such a manner that the High Court may tn revistan judge whether 
there were sufficient materials before the Magistrate to justify the con- 
vietlon—Marat Singh v. Emp., 26 ALJ. 109, 29 Cr.LJ. 265; Γαΐ v. 
Chunder, 3 CWN 281 ;Jagan Nath v. Emp., 16 O.C, 357, 14 Cr.LJ. 
594; Emp v Punjab Singh, 6 Cal 519, Me Da Liv Crovn, 1 L B.R, 208; 
Damodar y Emp, 3 PLT 499, 23 CrLJ 94, Janaki v. Raghunath, 
{9 Cr.L J 719 (Pat) Magistrates should set out so much of the reasons 
that have influenced them, as to satisfy the accused that the Magistrate has 
considered each of the ingredients of the offence necessary in law for the 
conviction to which the Magistrate has proceeded~Q. E. v. Mukundi, 21 
All 189; Brybast v K.&,10 A.LJ 251, 13 Cr.LJ 708; Ram Harakh 
v. Crown, 9 SLR 89, 16 CrLJ 713; and while this should be 
recorded with brevity, the brevity should not be such as to tend to 
obscurity—-Q. Εἰ v. Mukundi, 21 All. 189 Thus, a judgment in a single 
line 1s not 4 judgment according to law~Jankey vy Emp, 20 Cr.L J. 
431 (Pat ). 

Failure to record a brief statement of reasons is fatal, and the whole 
proceedings are illegal and liable to be set aside—Dina Nath v. Jogendra, 
6 CWN 40, Emp v. Panjab Singh, 6 Cal 579, Q E v. Shidgauda, 
18 Bom. 97; In re Dervish, 46 Mad. 253; Magsud v. Emp, 1 P.LT 
16; K. E. v. Μιαπιαπ, 24 O.C. 293; Nesarali, 28 Cr.LJ 495 (Nag) 
Even the defect could not be cured by the Magistrate (Presidency) subse- 
quently submitting the reasons to the High Court when the record was 
called for under section 441—In re Dervish Hossain, 46 Mad 253 K. E. 
y Haladhar, 9 CW.N Ixxv But if the record submitted under section 
441 disclosed sufficient grounds for the Magistrate’s decision, the High 
Court condoned the irregularity, if no failure of justice had occurred— 
Dervish, 46 Mad 253 (256). The Bombay High Court holds that the 
omission to record reasons for conviction on the part of the Bench 
Magistrate 18 only an irregularity which can be cured by sec. 537, where 
there is clear evidence justifying the conviction It 1s an omission which 
does not oceasion failure of justice—Emp. v. Namdeo, 26 Bom.L R. 1236. 
See also In re Thurman, 20 L W. 330, 25 CrLJ 1084 

264. (1) In every case tried summarily by a Magis- 
trate or Bench in which an appeal 
kee m appealable 1765 such Magistrate ot Bench shall, 

before passing sentence, record a 


-- 


ae 
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judgment embodying the substance of the evidence and 
also the particulars mentioned in section 263. 

(2) Such judgment shall be the only record in cases 
coming within this section, 


870. Record —The record of the trial must be made at the time 
of the trial, and not subsequently prepared. after the close of the trial, 
from memory or from rough notes—Q E v Erugadu, 15 Mad 83 The 
judgment, which is the only record in appealable cases, must be written 
by the Magistrate himself (see sec 265) He cannot delegate that duty 
to a clerk, nar can afflx his signature to the record or judgment hy a 
stamp—Subramanya v Ο, 6 Mad 396 

Where a Magistrate passes an appealable sentence he can not make 
hus record in the manner prescribed by sec 263, but must record the 
evidence and frame a charge. Whereas in non-appealable cases it 1s stated 
in so many words in sec 263 that no charge need be framed, but in sec. 
264 which deals with appeatable cases there are na words to this effect, 
this omission when coupled with sec 262 15 tantamount to a clear direction 
that the ordinary procedure in warrant cases is to be followed and a 
formal charge is to be framed—Natabar v K E, 27 CWN 923 But 
in a more recent case the same High Court has expressed the opinion that 
there is no provision requiring the framing of a charge in a summary 
trial, whether in appealable or non-appealable cases, Sec. 264 states 
what the record shall consist of, viz a Judgment embodying the substance 
of the evidence, and the particulars set out im sec. 263; and in sec. 
263 it ts not Necessary to frame a formal charge In any case, the 
omission to frame a formal charge under sec. 264 would be cured by 
Sec 535—Madhab Chandra v. Emp., 53 Cal 738, 27 CrL.J. 1295 
In Καῖ y Emp, 26 Cr.L.J, 1334 (Oudh) and Emp v Salig Ram, 7 Lah, 
303, 27 CrLJ 639, it is faid down that even in appealable cases it 
1s Not necessary to frame a charge, and a similar view has been taken In 
ae v Karu, Ratantat 768, and Titu v. Emp., 1 P.L.T. 652, 21 Cr. J. 


871. Substance of evidence :—The Magistrate is not bound 
to record the substance of every separate deposition, but he is to state 
generally what 1s the substance of the witnesses’ evidence—Jamna Prasad 
vy Emp, 6 OWN 45, 30 Cr.LJ. 557; Kristodhone v, Chairman, 25 
WR 6 The substance of the evidence should be recorded in such a 
Way as to enable the Appellate Court to form an opinion whether the 
evidence is sufficrent to support a conviction—Po Ka v. K. E., 9 
CrLJ 23,4 LBR 338; Emp v Karam Singh, 1 AU. 680 Where 
the judament convicting the accused did not embody the substance of the 
evidence but the Magistrate merely recorded that the prosecution witnesses 
Supported the complamant and that the evidence of the defence witnesses 
Was conflicting and unreliable, held that the judgment was defective and 
the conviction camtd not stand—Salim v. Emp., 24 Cru.j. 484, ATR. 
ἥδ μὰ 167; Emp, v. Nurudin, 30 Bom. LR. 954, 29 Cr.L J. " 
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The Magistrate is not required to record a full statement of this 
examination of the accused. A brief note of the exam:nation is sufficient 
—Bhawani v. Emp., 3 O.W N. 946, 28 Cr.L.J. τὸ 

868. Finding .—In summary trials, it is very important that there 
should be clear findings on questions of fact, because it is only through 
such findings that the Court of Revision can form its own judgment with 
regard to the legality or otherwise of the proceedings of the trial Court— 
Emp, ν᾿ Jagmohan, 24 Cr.L.J. 916 (Oudh) 

869. Reasons for conviction —The Magistrate, in a sum- 
mary trial must, in recording the reasons for the conviction, state them 
in such a manner that the High Court may in revision judge whether 
there were sufficient materials before the Magistrate to justify the con- 
viction—Murat Singh v. Emp, 26 ALJ. 109, 29 CrLJ 265; Lalit v 
Chunder, 3 C.W.N, 281 ;Jagan Nath v Emp, 16 O.C. 357, 14 Cr.LJ. 
594; Emp v Punjab Singh, 6 Cal 579; Me Da Liv Crown, 1L BR, 208; 
Damodar vy Emp., 3 PLT. 499, 23 CrLJ 94, Janaki ν. Raghunath, 
19 Cr.L.] 719 (Pat) Magistrates should set out so much of the reasons 
that have influenced them, as to satisfy the accused that the Magistrate has 
considered each of the ingredients of the offence necessary τῇ taw for the 
conviction to which the Magistrate has proceeded—Q E. v. Mukundt, 21 
All, 189; Brijbasi v. K. E., 10 A.L.J, 251, 13 Cr.L J 708; Ram Harakh 
v Crown, 9 SLR. 89, 16 Cr.L.J. 713; and while this should be 
recorded with brevity, the brevity should not be such as to tend to 
obscurity—Q. E. v. Mukundi, 21 All 189 Thus, a judgment in a single 
line is not 8 judgment according to law—Jankey v Emp., 20 CrL.J. 
431 (Pat) 

Failure to record a brief statement of reasons is fatal, and the whole 
proceedings are ilegal and liable to be set aside—Dina Nath v Jogendra, 
6 C.W.N, 40, Emp v Panjab Singh, 6 Cal 578; Q E. v Shidgauda, 
18 Bom. 97, In re Dervish, 46 Mad 253, Maqsud v Emp, t P.L,.T 
16; K E v, Mianjan, 24 OC 293; Nisaral, 28 CrL.} 495 (Nag). 
Even the defect could not be cured by the Magistrate (Presidency) subse- 
quently submitting the reasons to the High Court when the record was 
called for under section 441—In re Dervish Hossam, 46 Mad, 253 K. E. 
v Haladhar, 9 C.WN Ιχχν. But if the record submitted under section 
441 disclosed sufficient grounds for the Magistrate’s decision, the High 
Court condoned the irregularty, if no failure of just:ce had occurred— 
Dervish, 46 Mad. 253 (256). The Bombay High Court holds that the 
omission to record reasons for conviction on the part of the Bench 
Magistrate is only an irregularity which can be cured by sec 537, where 
there is clear evidence fustifying the conviction It is an omission which 
does not occasion failure of justice—Emp. v. Namdeo, 26 Bom.L R 1236. 
See also In re Thurman, 20 L.W. 330, 25 Cr.L.J 1084 

264. (1) In every case tried summarily by a Magis- 

᾿ trate or Bench in which an appeal 

ἐπε τον ‘in appealable ες such Magistrate or Bench shall, 
before passing sentence, record a 
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871A. Cl (3) -—Sub-section (3) Isys down that if the record 1s 
Prepared by a member of the Bench, tt shall have to be signed by each 
member taking part in the proceedings. This clause does not apply 
to the case of preparation of record or judgment by the presiding officer 
of the Court H the presiding officer himself prepares the record or 
judgment, it is not necessary that the uther members of the Bench should 
Sign the record or judgment Sec 367 requires the presiding officer of 
the Court to write the judgment, and it shall be dated and signed by 
him in open Court at the time of prenouncing it That bemg so, when 
the judgment of a Bench 1s prepared hy the presiding officer, at 15 
sufficient if he alone signs it, and it 1s mot necessary that the other 
members should sign—Ramakottiah v Subba Rao 52 Mad, 237, 55 
MLJ 576, 29 CrL.J 973 (974). But the other members must be 
aware of the contents of the judgment and must approve of the judgment 
So, where after the other members of the Bench had left the Court pre- 
mises, the presiding officer prepared the judgment and delivered tt so that 
those members had no opportumty either to express assent or dissent, 
held that the judgment was not a proper judgment—Ramakottiah, supra. 


CHAPTER XXIII. 


OF TriaLs BEFORE HicH CourTs AND CouRTS OF 
SESSION. 


A.—Preliminary. 


266. In this Chapter, except in sections 276 and 
307, and in Chapter XVIH, the 
Ε expression “‘High Court’? means a 
Figh Court of Judicature established under the Indian 
High Courts Act, 1861, or the Government of India Act, 
1915, and includes the Chief Court of Oudh, the Courts 
of the Judicial Commissioners of the Central Provinces 
and Sind and such other Courts as the Governor-General 
in Council may, by notification in the Gazette of India, 
declare to be High Courts for the purposes of this Chapter 
and of Chapter ΧΡΗ͂Ι. 


The words ‘Chief Court of Oudh’' have been added by the Oudh 
Courts Act (XXXII of 1925): snd the other italicised words in the middle 
of the section hive been sdded by sec 12 of the Criminal Law Amend-y 
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“High Court" defined. 
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the section were accidentally omitted when the Act of 1898 was framed, 
and have now been added by sec. 76 of the Criminal Procedure Code 
Amendment Act {XVIII of 1923). 

8718. The Judicial Commissioner (e.g. of Sind) is a High Court 
only for the purposes of Chapters 18 and 23, but not for the purpose of 
Ch. 31 (Appeal). A Judic:al Commissioner holding a sessions tral on 
the Original Side is to be deemed a Sessions Judge and not a High Court 
for the purpose of Ch 31, so that an appeal will fie from his decision 
τὸ the Bench of the Judicial Commissioner's Court—Khudabux v. Emp.. 
19 SLR 309, 26 CrLJ 562, ALR 1925 Sind, 249 

267. All trials under this Chapter before a High 
Court shall be by jury; and not- 
withstanding anything herein con- 
tained, in all criminal cases trans- 
ferred to a High Court under this Code or under the 
Letters Patent of any High Court established under the 
Indian High Courts Act, 1861, or the Government of 
India Act, 1915, the trial may, if the High Court so 
directs, be by Jury. 

Trials before Courts 208. ΑἹ] trials before a Court 
of Session to be by jury of Session shall be either by jury, 
Se perth συ πεζὰ or with the aid of assessors. 


Trial ordinary with accessors —In the absence of anv 
Notification under sec 269, ἃ trial tn the Court of Session must be with 
the aid of assessors—Skilling v Emp, 1888 P.R 18 


Trial before High 
Court ta be by jury. 


872, Trial by jury and trial with assessors—Difference : 
—In a trial by jury, the jury is the real tribunal and is aided by 
the Judge, and in certain matters directed hy the Judge; but in a trial with 
the aid of ‘assessors, the Judge is the sole tribunal and judge of law and 
fact, and the responsibility of the decision rests solely with him, though 
in the decision of the case he is expected to take into consideration the 
opinion of each assessor In a trial by jury, the jury form a tribunal or 
body with a foreman, and the verdict 1s the verdict of the body, and when 
there is no unanimity among the members of the body, the opinion 
of the majority prevails as the verdict of the body. But in the case 
of a trial with the aid of assessors, the assessors do not form a body 
but each acts and expresses his opinion individually and the Judge is to 
invite the opinion of each separately and record it—K. E, v. Thirumalat, 
24 Mad 523; Q E. v. Jadub Das, 27 Cal 295; Emp vy Shanker, 14 
Bom.L R 710, 13 CrL J. 677; Jarsukh v. Emp., 43 All, 125, 19 A.LJ. 
1; Jairam ν. Emp, 20 NL.R. 129, 25 Cr.L.J. 459. In a trial held with 
the aid of assessors, the individual opinion of each assessor is taken, 
but in a trial by jury, the Individual opinions of the members of the 
surv are never intended to be disclosed—Pub, Pro ν. Abdul Hamid, 36 
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Mad 585, 15 Cr.L J. 197. Bur the law makes no distinction as to the 
procedure between a triat by jury and a trial with the ald of assessors, 
except as to the summing up of the case in the former and the manner 
in which the verdict in the former and the opinions of the assessors in 
the latter are respectively taken—Emp vy. Mansing, 33 Bom, 423 

As regards appeal, the considerations governing the appeal from the 
tnal held with aid of assessors d:fer greatly from those governing 
an appeal from the tral by a jury. In the latter case, the appeal is 
testricted by the provisions of sec. 423 (2) whereas in the former case 
the whole case is before the Appellate Court—Champa v Emp., 29 
Cr.L J 325 (329) 

Trial when begins .—A tral by jury or with assessors begins 
only when the charge has been read and the accused claims to be tried— 
Ὁ E. v Silva, 15 Bom 514 

269. (1) The Local Government may, * * by order 
Local, Government in the official Gazette, direct that 
Ce oF Staion to be the trial of all offences, or of any 
by jury. particular class of offences before 
any Court of Session, shall be Ey jury in any district, 
and may, * ἢ revoke or alter such order. 


(2) The Local Government, by like order, may also 
declare that, in the case of any district in which the trial 
of any offence is to be by jury, the trial of such offence 
shall, if the Judge on application made to him or of his 
own motion so directs, be by jurors summoned from a 
special jury list, and may revoke or alter such order, 


(3) When the accused is charged at the same trial 
with several offences of which some are and some are not 
triable by jury, he shall be tried by jury for such of those 
offences as are triable by jury, and by the Court of 
Session, with the aid of the jurors as assessors, for such 
of them as are not triable by jury. 

The words “with the previous sanction of the Governor-General in 
Council’ which occurred in the first line of sub-section (1) have been 
omitted by the Devolution Act XXXVIII of 1920. The words ‘with the 


like sanction’ occurring near the end of that subsection have~been deleted 
by the Repealing and Amending Act X of 1927. 


873. ‘Class of offences’ :—The classes of offences referred to 
in this section are not restricted to the classification found in the Penal 
Code, €g., offences sga:nst the State, offences against public tranquillity 
ete, oF to the classification found in this Code, ¢.¢.. barlable 
cognizable offences, etc Offences may be classified according το 
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persons who commit them, or according to the person or property agamst 
whom or which they are committed, or in regard to the particular occasion 
in connection with which they are committed—Q E. v. Genapathn, 23 
Mad 632, 

Where by a Notification the Government directed that in a particular 
district an offence under sec 436 1 P. C. was to be tried by jury and 
not with the aid of assessors, held that an offence under sec. 436 read 
with sec, 149 | P, C should also be tried by jury and not with the 
Διὰ of assessors, because an offence under sec. 436-149 1. P. C 1s not ἃ 
different offence from an offence under sec. 436 1 P. C.—Ramsundar 
v Emp., 5 Pat. 238, 7 PLT, 178, 27 Cr.L} 512. 


874. Trial of jury-case with assessors and vice versa: 
—If a jury-case is tried with the aid of assessors, and no objection is taken 
at the trial, the trial will stand good by virtue of sec 536 (2)-Q Εν 
Ganapatht, 23 Mad 632. 

So also, the trial by jury of a case properly tr.able with assessors 15 
not invalid on that ground-—-Emp v Mohim Chunder, 3 Cat 765 And 
unless the accused objects to such procedure before the verdict 1s 
delivered, he cannot be allowed to object with regard to it subsequently 
in appeal—Emp ν. Mansingh, 33 Bom 423, 11 Bom. LR. 350, Gulab 
Chand v Emp, 27 Bom.L.R 1416, 27 CrLJ 650 The accused were 
charged under sec 412 1 P, Code, which was an offence triable by 
jury, and were tried by jury The jury however brought in a verdict 
of guilty under sec 411 1 P Code which was an offence triable with 
the ard of assessors It was contended that the jury was wrong in con- 
victing the accused for an offence triable with assessors and that the trial 
ought to have been held with the jurors as assessors, under sec 269 (3). 
Held that see 269 (3) did not apply, as no charge was framed for an 
offence under sec 411 1 P Code. The conviction of the accused under 
sec, 411 1, P. © was not illegal, vide sec 238 Cr P. Code—Gulab Chand 
v Emp, (supra) Where an assessor-case is tried by jury, the Judge 
cannot treat the verdict of the jury as the opinion of assessors so as to 
be able to concur with the opinion of the minority, if he disagrees with 
the opinion of the majority If the Judge disagrees with the opinion of 
the majority, he must submit the case to the High Court under sec. 307— 
δια ν. Q E., 25 Cal 555. 

875. Joint trial of jury case and assessor-case :—Under 
sub-section (3) an accused may be tried simultaneously at one trial by the 
jury for offences triable by jury, and by the Judge with the aid of the 
same jurors as assessors for offences triable with the aid of assessors— 
In re Sennumalai, 2 L.W. 933, 16 CrL] 717 But in such a trial, the 
Judge must always preserve ἃ distinction between the two cases (the jury- 
case and the assessor-case) and must not treat the whole case as a jury- 
case. He must separately record the verdict of the jury in the jury-case, 
and must separately record the opinions of the jurors as assessors im the 

assessor-case If he disagrees with the verdict of the fury, he must not 
send the whole case to the High Court but must send only the jury-case 
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under sec, 307, and pass judgment with reference to the assessor-case 
under sec 309—Emp, v Vyankatsingh, 9 Bom LR. 1087, 7 Cr.L J 236; 
Q. E. v Devu, Ratanlal 600 In such cases it is desirable that the Judge 
should explain cleatly to the jurors and assessors the double capacity in 
which they were acting—Sivaga, 2 Weir 334 If in the course of such 
trial it appears that only one offence was committed, viz an offence triable 
with assessors, and the Judge tries the case with the jury and disagrees 
with the verdict of the jury, he cannot send the case to the High Court 
under sec 307, but should pass judgment under sec 309, because he must 
treat the case as one triable with the aid of assessors, and he must treat 
the jurors as assessors—Q E v Anga Valayan, 22 Mad 15. 


Again, in such joint trial of two cases (a jury-case and an assessor 
case) all persons who would serve as jurors in the jury-case must serve as 
assessors in the assessor-case Where the Judge after taking the verdict 
of the jurors in the jury-case, took only the opinion of fivo of them in the 
agsessor-case, it was held that the Judge’s procedure was egal, he should 
have taken the opmion of all the jurors as assessots—Ramkrishna v Emp, 
26 Mad. 598 Similarly, where in such joint trial the Judge selected five 
gentlemen as jurors in the jury case, and two of them only as assessors 
im the assessor-case, it was held that the Judge acted illegally, he ought 
to have taken all the five jurors as assessors im the assessor-case-—Pingai 
v K E,21MLJ 520, 12CrLJ 239, 101C 281 


876. Transfer of case from jury-district to non-jury- 
district and vice versa —The words “trial shall be by jury im 
any district’? mean that the trial shall be by jury if the case is tried τῷ a 
district in which the notification is in force, they do not mean that the 
case shall be tried by jury even if at 15 transferred from a yury-district to 4 
district where jury trial does not prevail. The High Court has power 
under sec 526 to transfer a sessions case from a jury-disttict to a non- 
jury-district, and section 269 does not in any way limit that power; but in 
such a case the trial in the latter district will be with the aid of assessors— 
Emp v Jumo, 10S L.R. 154, 18 Crb.J 51 

Similarly, the High Court has power to transfer a case from a non- 
jury-district to a jury-district under section 526 (4) on the ground of con~ 
venience of parties, and the High Court cannot refuse to do so on the 
ground that by such a transfer the accused will get the benefit of a jury 
trial where previously he had none—-Durga Charan vy Emp., 8 C.L}. 59, 
8 CrL]. 121. 


Tiled bietove φοῶν εἰ 270. In every trial before a 
Session to be conduc. Court of Session, the prosecution 
ted by Public Prose. shall be conducted by a Public 
cutor, 

Prosecutor. 
877. The prosecution shail be conducted by the Public Prosecutor; 
if the complainant engages 2 counsel, the Public Prosecutor may always 


avail himself of the services of such counsel and in doing so he does nop. 
had ition Ah ate ink ae Care Sa 
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C.R, 102. An Advocate of the High Court may appear on behalf of the 
prosecution in the Court of Session and may conduct the prosecution with- 
out being specially empowered by the District Magistrate for that purpose— 
In τὰ Gungadhur, 23 W.R. 14. But xt 1s highly undesirable that the 
Prosecution should be conducted by Police Officers—Q E. v. Ram 
Chander, 13 W.R. 18 

The provisions of this section are merely directory, and therefore the 
omission to appoint a Public Prosecutor is merely an irregularity curable 
by sec, 537-Q E v. Ismail, 1887 PR 35 


B-—Commencement of Proceedings. 


271. (ἢ) When the Court is ready to commence the 

; trial, the accused shall appear or be 

1 Sommencement ° brought before it, and the charge 

shall be read out in Court and 

explained to him, and he shall be asked whether he is 
guilty of the offence charged, or claims to be tried. 


(2) If the accused pleads guilty, the plea shall be 
recorded, and he may be convicted 


thereon. 


878. Charge shall be read and explained :—Where the 
charge 18 merely read out to the accused but not explained, the conviction 
will be quashed, especially in ἃ case of trial for murder—Aryaru v Ὁ E, 
Ὁ Mad 61; K. E v Trimbaka, 3 Bom LR 489 The charge should be 
Tead out and so explained to the accused that the Court is sure that he 
has understood the nature of the charge thoroughly and it is then only 
that he should be called upon to plead—Emp. v. Vaimbilee, 5 Cal. 826; 
Gurrapu, 2 Weir 336; Jinga, 2 Weir 339; and the Judge ought to satisfy 
himself by interrogation of the accused, if necessary, that he fully under- 
Stands the responsibility which he assumes in making # plea of guilty— 
Kesho Singh v. K. E, 20 OC. 136, 18 Cr.L.J. 742, 

The charge sheet to which the accused is called upon to plead is a 
very important document. It should be drawn up and considered with 
extreme care and caution, So that the accused may have no doubt what- 
ever as to the offences to which he 18 called upon to answer, and the Judge 
vf the Appellate Court also may have no doubt upon the matter. Every 
addition and alteration made in the charge has to be read over and explained 
to the accused—Jagdeo v Emp, 18 A.LJ 442, 21 Cr.LJ 410, 5661 Ὁ 58 


Record of charge :—On the record of a trial in 4 Court of Session 
there should be the charge, which under sec 271 has been read over and 
explained to the accused, and when this 1s not so, the record should con- 
tam an explanation of its absence The fact that this is an omission 
covered by seg. 537 is not a sufficient answer—jagdeo v. Emp, supra 


Plea of guilty, 


“ose 
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879. Plea:~—If there are two heads of a charge (¢.g if the 
accused 1s charged with the offence of cujpable homicide or in the alter- 
native with the offence of grievous hurt) the accused should not be called 
upon to plead im the alternative but to each of the heads of the charge 
separately Where in such a case he pleaded guilty to the second charge 
only {grievous hurt) and the Judge convicted him on that plea, the con- 
viction was set aside—Q E v Lakshman, Ratantal 327. 

The accused must plead guilty or not guilty by his own mouth, and 
not through his counsel or pleader—Obhoy, 15 WR 42; Emp. v. Sur 
Singh, 6 BomLR 861, 1 CrL.J 939 Admission by a pleader, espe- 
cially by a pleader engaged by the Court for the accused and not by the 
accused himself, 15 not binding on him—Q E vw Sangaya, 2 Bom. L.R 
751 

After the accused has claimed to be tried, any confessional statement 
made by him should be laid before the jury, such an admission should 
not be taken as a plea of guilty upon which a Judge may record ἃ finding 
without taking the verdict of the jury—Anonymous, 2 Weir 334, Emp. v. 
Ba: Nant, 7 Bom.L R 731, 2 ΟΥγ 1.1 609 


880. What is a sufficient plea .—The accused must distinctly 
and unequivocally admut the guilt, otherwise tt 15 not sufficient Where 
the accused instead of pleading guilty made a long rambling statenent 
more or jess admitting the guilt, it would be much safer if the Judge 
recorded a formal plea of ‘not guilty’ and proceeded to try the accused in 
the ordinary way—Deok: v. Emp, 5 A.LJ 157. The plea must distinctly 
admit every fact necessary to constitute the offence Thus, where the 
accused merely admitted that he beat his wife and she died but he did 
Not say whether he had any intention of causing such bodily injury as 
was likely to cause death, it was held that this was not a sufficient plea 
of guilty to a charge of culpable homicide, because the intention was 
absent—Gurrapu, 2 Weir 336; Emp. v China, 8 Bom L.R. 240, 3 
CrLjy 337, Q v Sonaoollak, 25 WR 23 If the prisoner pleads 
guilty, but goes on to say that he did not commit the offence with which 
he ts charged, this is tantamount to 2 denial of the guilt and does not 
amount to a plea of guilty—Q. v Muttun, 11 WR 53 Where the 
Prisoner admitted that he had accompamed the dacoits for some distance, 
but returned back almost immediately and had nothing to do with the 
dacoity afterwards committed, it was held that such a statement did not 
amount to a plea of ginlty—Q. v Greedhary, 7 WR. 39. Where the 
plea of guilty is accompanied by qualifying statements, such a ples is not. 
properly speaking a plea of guilty, Thus, where the accused said that he 
killed his wife, but that he did so under grave provocations (eg. Ιλ 
consequence of discovering her in an act of adultery}, such a statement 
was not s plea of guilty to murder—Netai v. Q E., 11 Cal. 410. So also, 
where the prisoner admutted the guilt, but said that he had committed the 
offence under the influence of certain persons mentioned, it was held 
that the plea was not one of guilty—Emp v Sundar, 1886 AW.N, 66. 
Where the prisoner pleaded guilty but ststed further that he committed the, 
oFence because he was subject to epileptic fits, ἧς was held that thes was / 

se 
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not a plea of guilty on which the accused could be properly convicted— 
Q. v. Mhatarya, Ratanlal 698. Where the prisoner admitted that he killed 
his wife, but stated that he was not in his right mind at the time, st was 
held that this was not a plea of guilty—Q v Cheit Ram, 5 N.W P, 110. 


Partial plea of guilty.—Where the accused ts charged with having 
made two contradictory statements and he pleads guilty to one charge, 
that does not show that he pleads not guilty in respect of the other charge. 
It may be that both statements may be false. In such a case the prisoner 
ought not to be allowed to elect which statement he shall admit to be 
false-—-Q ν. Gaub, 8 WR. (Cr. Let) 6 


Plea of ‘not gutlty’ —The accused can plead “‘guilty” under sec. 271 
or he can claim to be tried under sec. 272, or he can refuse to plead 
which is taken to be the same as claiming to be tried. The plea of ‘‘not 
guilty” 1s not recognized by this Code-—Emp, v Nermal Kanta, 41 Cat. 
1072 A plea of ‘not guilty’ amounts to a claim to be tried. 


Record of plea:—If the accused pleads guilty, the plea should be 
recorded. Where no such plea appears on the record, the conviction 18 
bad and must be set aside—Emp. v. Gopal, 7 Cal 96; Emp ν. Deoki, 
S ALJ. 157, 7 Cr.J. 295 


If the statement is made by the accused in a foreign language, st 18 
not necessary that the plea must be recorded in the words of that language. 
It should be recorded in the language in which it is conveyed to the 
Court by the interpreter—Emp v. Vaimbilee, 5 Cal. 826 


881. Conviction on plea —The word ‘thereon’ shows that 
the conviction must be upon the plea recorded before the Sessions Judge, 
and not on a confession made before the committing Magistrate If the 
prisoner before the Court of Session has pleaded what in effect amounts 
to a plea of not guilty, the Judge is not justified in convicting him upon 
a confession made by him before the committing Magistrate—Q  v. 
Hursook, 2 NW.P. 479 Some corroborative evidence is necessary to 
warrant a Court of Session in acting upon a confession made before the 
committing Magistrate but retracted at the tral-Q E. v. Ram Sarup, 
1898 AW.N. 22; Q E. v. Gangia, 23 Bom. 316. 

Where an accused person pleads guilty to the specific offence with 
which he is charged, he cannot on such plea be convicted of an offence. 
other than that specifically charged—Anonymous, 2 Weir 335. Thus, 
where the prisoner has pleaded guilty to the offence of murder, he can 
not be convicted of culpable homicide not amounting to murder~Crown 
vy Watu, 3 SLR 58; Anonymous, 2 Weir 335 Where the accused 
has pleaded guilty to a charge of culpable homicide, he cannot be con- 
victed of the offence of grievous hurt for which he was not tred—Q E. 
y. Raghu, Ratanlal 413 

Conviction discretionary :—It is discretionary with the Sesstons Judge 
to accept or not the plea of guilty of the accused. He may or may mot 
convict the accused on such plea. It is open to the Judge to go into 
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the evidence and leave the case to the jury, despite a plea of guilty— 
Anonymous, 2 Weir 335; Keso Singh ν Καὶ E., 20 0.C. 136, 18 Cr.L.J. 
742; Shanker v Emp, 24 AL.J. 318, 27 CrLJ 449, If the Judge does 
not think fit to convict the prisoner on the charge to which he has pleaded 
guilty, he should proceed to try him as if the plea has been one of ‘not 
guilty,’ and he will have to take all the evidence im order to deter- 
mine whether the prisoner has committed the offence to which he has 
pleaded guilty, or any other offence with which he is charged—Q v. 
Gobadur, 13 W R. 55 (56), Q E v. Chinna, 23 Mad 15! Where there 
are several co-accused who are to be tried jointly, and one accused has 
pleaded guilty, the Judge has a discretion to decide either that the accused 
be convicted on such plea or that he should be put on his trial inspite of 
tus plea of guilty The proper procedure to follow im such a case is, 
that if the Judge convicts the accused on the plea of guilty, he should 
be removed from the dock, in which case he can be called as a witness 
against the other accused, or that the Judge should put it on his record 
that he decides to put the accused on his trial inspite of hss plea of guilty 
—Kesho Singh v K E, 200 6 136, 18 CrLJ. 742; Q E v. Chinna, 
23 Mad 151 

Where the Judge ought not to convict on plea —Where the accused 
has pleaded guilty to one offence, but there 15 clear prima facie evidence 
of a different offence, the Judge ought not to convict the accused on his 
plea, but should proceed to try the case. Thus, where there fs clear 
prima facie evidence of the offence of murder but the prisoner has pleaded 
guilty to a charge of culpable homicide not amounting to murder on grave 
and stidden provocation, the Judge ought not to convict him for the latter 
offence, but should proceed to try him for the former offence—Q. Ε, v. 
Mathart, Ratanlal 410, 


A plea of guilty should not be accepted in capital offences—Pala 
Singh vy. K E, 1905 P.R 54; Emp v Larmya, 19 Bom LR. 356 
In a case of murder, it has long been the practice of the Court not to 
accept the plea of guilty, for murder is a mixed question of fact and 
law  Untess the Court 1s perfectly satisfied that the accused knew exactly 
what was implied by his plea of guilty, the ease should be tried, 
especially where the accused is an illiterate person—Dal: v Emp., 20 
ALJ. 326, 23 CrL J. 283, Sukha v. Emp., 20 AL.J 669. In capital 
cases, where there 1s doubt whether the persons who pleaded guilty to 
the charge of murder fully understood the meaning and effect of such 
plea, the Judge should proceed with the trial and take evidence—Q E. 
v Bhedu, 19 All 119 A person may plead that he hit somebody who 
thereby died, without necessarily admitting that he committed murder, 
for murder under the I. P C. requires a certain intention or a certain 
knowledge. In such cases it is advisable not to convict solely upon the 
plea of the accused but to proceed to trial—Emp v. Chinia, 8 Bom, 
L.R 240, 3 Cr.L.J 337 The Nagpur Court holds that it is not illegal 
to convict in a murder case on a plea of guilty, and In each case the 
circumstances must be examined to see whether the plea of guilty fs one 
which should have been acted on. Where the accused is represented by 
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a pleader, and a trial is not claimed, and the accused’s answer amounts 
to a plea of guilty, it is quite legal to convict him on that plea-—Manjoo ν. 
Emp., 24 Cr.L.J, 570 (Nag.). 

882. Charge for one offence, conviction on plea for 
another :—It is illegal to convict a person of an offence upon his 
own plea, when there is no formal charge in respect of that offence, 
Thus, where an accused person was charged with the offence of murder, 
and the charge was not proved, but the Court convicted her of the 
offence of concealment of birth which, it considered, was admitted by 
her in her examination by the Court, it was held that such conviction 
was legal A charge of concealment of birth should have been framed 
and the accused tried thereon—Q E. v. Sarwel, Ratanlal 386. 

Postponement of conviction .—Where an accused person pleads guilty, 
the Court should record his confession and forthwith convict him there- 
on, If there are other persons being tried with him for the same offence, 
the Court should not postpone his conviction merely for the purpose of 
allowing the statements he may have made to be considered against the 
co-accused. It is against the spirit of the law to postpone his convse- 
tion so that he may technically be said to be tried jointly for the same 
offence with the other co-accused, and any statement in the nature of 
a confession he may make may be used against them—Emp. v. Kheraj, 
30 All, 540; Surjan v. Κα E., 12 A.LJ, 1239, 16 Cr.LJ. 103; Sukdeb 
v. K E., 13 C.WN 552 After a plea of guilty, a trial may be con- 
tinued when it 1s thought necessary to ascertain the part taken by the 
accused in order to assess the punishment, but it is unfair to defer the 
conviction of the accused solely with the view of having his confession 
considered agaist his co-accused who have pleaded not gwity—-Q Ε. 
v. Paltua, 23 All. 53 

Trial ends, if plea accepted -—If the Court accepts the plea of guilty 
and convicts the accused, his trial is at an end and he may be called as 
a witness agaist or for any person who has been accused along with him 
«το. E. v. Chinna, 23 Mad 151. Where in a joint trial of several per- 
sons, one of the accused pleads guilty, his statement affecting himself 
and the other accused is not entitled to be considered under sec. 30 of 
the Evidence Act, for the statement following the plea of guilty ceases 
to be the statement of a person jointly ‘tried,’ because the trial ends, so 
far as he is concerned, with his plea—Q. E. ν. Lakhshmayya, 22 Mad 
491; Kanhaiya v. Crown, 1911 P.R 15; Q. Ε. v Khandia, 15 Bom. 66; 
Ὁ. E. y Pakuji, 19 Bom 195; Venkatasami v. Q, 7 Mad 102; Emp. 
ν Asootosh, 4 Cal 483; Manki v. Amr, 2 CWN 749; Q E. v. 
Pirbhu, 17 ΜΠ 524, Q E. v. Nirmal, 22 All 445; Q. Ε ν. Kallu, 7 
All 160 

272. If the accused refuses to, or does not, plead 

or if he claims to he tried, the 

cackefusal, to plead er Court shall proceed to choose jurors 
or assessors as hereinafter directed 


and to try the case: 
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Provided that, subject to the right of objection here- 

Trial by same jury or iflafter mentioned, the same jury 

assessors of several may try, or the same assessors may 

offenders in succession. at in the trial of, as many accused 
persons successively as the Court thinks fit. 


883. ‘If the accused refuses to or does not plead’ :~The 
accused cannot be called upon to plead ‘not guilty’; such a plea Is not 
recogmsed m the Code The accused may esther clam to be tried, or 
refuse to plead which is taken to be the same as claiming to be trled— 
Emp. v Nirmai Kanta, 41 Cal 1072 If he pleads ‘not guilty’ the Judge 
will proceed to try him. 

In a case where the prisoner pleads not guilty and the Public Prose~ 
cutor dees not offer evidence 10 support of the charge, the Judge ought 
to instruct the assessors that they are bound to find the prisoner not 
guilty—Anonymous, 4 MHC.R App 39 Where there is nothing which 
can, if believed, amount to proof, the case should not be put to the 
jury at all, as a verdict of guilty (if the jury pronounces such 4 verdict) 
cannot under such circumstances be sustaned—-Q v Rutton Dass, 16 
WR, 19. 

If the accused makes no answer to the inquiry whether he is guilty 
or fas any defence to make, it should be ascertained whether he os 
abstinately mute or dumb ex visifatione Dei. If he be found ta be 
obstinately mute, the plea of ‘not guilty’ should be recorded, and the 
trial should proceed. Jf he ss found to be dumb, an inquiry should be 
made whether he is sane or insane or incapable of being tried If he 
is found to be sane, a plea of ‘not guilty' should be recorded, and the 
trial should proceed; but if he is found to be insane, the procedure [οἷά 
down in Chapter XXXIV should be followed—Reg v. Sattya, Ratanlal 19. 


Clams to be tried .—The actual trial does not begin until the charge 
has been read and the accused claims to be tned—Q. E v. Silva, 15 
Bom. S14; K. E v Jayram, 25 Bom. 694. 


“Same jury may try several persons successively:—By the term 
‘successively’ is understcod that one trial is to follow the other ie. on 
the conclusion of one trial the same jury may proceed to try the accused 
ia the next case The law does not contemplate that the two trials shall 
be conducted piecemeal in such a manner that at their conclusion the 
jury shall be called upon to decide at one and the same time upon two 
distinet classes of evidence, which, though they may have points in 
commen, require careful disctimination as bearing upon the guilt of 
innocence of two sets of accused—~Hussain v. Emp., 6 Cal. 96. 


Where the faw requires the trial of two accused τὸ be separate, the 
accused must δὲ tried separately, but it is not necessary thar the two 
tnals should be held by separste Junes. The accused in the second case 
is not entitled ss of right to be tried bv a separate fury; there is 
thing il'epal in the Judze hearing the second case with the same jury” 
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has tried the first case. Such a procedure is provided by the proviso 
of sec, 272. No doubt the accused in the second case can ask for a 
second jury, and it would be in the discretion of the Judge to grant or 
refuse such application Prima facie there would seem to be no more 
teason why a jury should not try a second case than there is reason 
why a Sessions Judge should not try two cross-cases of riot—Rafiuzzaman 
ν, Cithotey Lal, 48 All. 325, 24 A.LJ 472, 27 Cr LJ. 445. 


273. (1) In trials before the High Court, when it 

Entry on unsustaine @PPCAES to the High Court, at any 

able charges time before the commencement of 

the trial of the person charged, 

that any charge or any portion thereof is clearly 

unsustainable, the Judge may make on the charge an 
entry to that effect. ᾿ 


(2) Such entry shell bave the a of staying pro- 
Eff ἷ ceedings upon the charge or portion 
fects ΘΕ ‘enkey of the charge, as the case may be. 


884. If the Court is clearly of opinion that no offence has been 
made out, it 15 the duty of the Court to stay the proceedings by making 
an entry as contemplated by this section—Q. E. v, Sukee, 21 Cal 97. 

Applications under this sectton should be disposed of by the High 
Court in its orginal criminal jurisdiction—Charoo Chunder v. Emp, 9 


Cat. 397. 
C.—Choosing a Jury. 


274. In trials before the High Court the jury shall 
Number of jury. consist of nine persons. 


(2) In trials by jury before the Court of Session the 
jury shall consist of such uneven number, not being less 
than five or more than nine, as the Local Government, 
by order applicable to any particular district or to any 
particular class of offences in that district, may direct : 

Provided that where any accused person is charged 
with an offence punishable with death, the jury shall 
consist of not less than seven persons and, if practicable, 
of nine persons. 

The word ‘five’ has been substituted for ‘three’ and the proviso has 
been added, by sec 13 of the Criminal Law Amendment Act XII of 1923 


"In the Sessions Court the number should be any uneven number from 
five to nine which the Local Government may select. Thus, five should 
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he substituted for three in section 274, as the minimum number of jury 
in a Sessions Court. In murder cases, before the Sessions Court, we are 
οἱ opinion that the number of jury should if practicable be nine''— 
Report of the Racial Distinchons Commuttee, Para 25 


884A, The number fixed by the Local Government must be strictly 
adhered to. Where the Local Government has fixed the number at five, 
a trial by a jury consisting of seven members 15 ultra vres—Emp. v 
Booth, 26 All 211 But where no objection as to the number of jurors 
was raised at the tral, but was raised for the frst time at the hearing 
of the appeal before the High Court, and there was no allegation that 
the accused were prejudiced in any way, the High Court refused to 
entertain the objection—Supdt of Legal Affars v Bhajoo, 34 C.WN 
106 (110). 

Secs 274 and 326 —The proviso to sec 274 lays down that if in the 
Court of Session the accused is charged with an offence punishable 
with death, the jury shall consist of not less than seven persons, and 
if practicable, of nine persons In sec 326 it 1s provided that the number 
of persons summoned to serve on the jury must fot be less than double 
the number required for the tnal A large number of cases have recently 
cropped up im the Catcutta High Court as to the effect of these two 
sections read together, and the result of these decisions may be summed 
up as follows — 

(1) According to the proviso to sec. 274, in a trial of an offence 
punishable with death, the jury must consist of 9 persons, and before the 
case can be tried with a jury of 7 persons, it must be shewn that it 
was not practicable to have a jury of 9 persons—Amir Khan v. K. E., 
33 C.W.N. 1053 (1054). But it cannot be said that st was impracticable 
to have a jury of 9 if an insufficient number of persons have been 
summoned (under sec. 326) from the jury list Thus, where only 12 
persons were summoned under sec 326, of whom 8 persons appeared, 
and consequently 9 persons could not be chosen, and so 7 persons were 
chosen as jurors, held that the jury was not properly constituted, and the 
trial was illegal—Serayul Islam y Emp, 55 Cal 794, 29 Cr.L J. 927. 

(2) If tt 18 practicable to empanel a jury of 9 persons, it is illegal 
to choose only 7 Thus, where 14 persons were summoned under sec 326, 
of whom 11 attended, so that the Judge could have a2 jury of 9 persons, 
but he chose only 7, the jury was illegally constituted, and the trial must 
be set aside—Dwartka vy Emp, 33 C.W.N. 692 (693) So also, where 
14 persons were summoned, of whom 9 attended, but the Judge empanetied 
a jury of 7, the jury was not properly constituted and the trial was illegal 
—Amir Khan v K E., 33 ΟΝ. 1053 (1054) 

(3) The provision in sec. 326 which speaks of summoning not less 
than double the number required 1s not mandatory. Therefore, in a trist 
of a murder case, which 1s to be tried by a jury of ® persons, if 14 persons 
are summoned, and 9 attend, and the 9 persons are chosen as furors, 
the trial is not vitsted. It is not necessary that 18 persons should be 
summoned under sec. 326—Emp. v Eman Ali, 34 CW N. 296 (P.BY 
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overruling Emp, v. Munshi Tamizuddin, 33 C.W.N 1054, where it was 
held that it was compulsory to summon 18 persons for the constitution 
of the Jury. The Full Bench decision also overrules Amir Khan, 33 
C.W.N. 1053, and Dwarika, 33 C.W.N. 692 so far as they lay down 
that 18 persons must be summoned under sec, 326. 


275. (1) In a trial by jury before the High Court 

Jury for trial of OF Court of Session of a person who 

European and Indian has been found under the provisions 

British aubjects and of this Code to be an European or 

‘ Indian British subject, a majority 

of the jury shall, if such person before the first juror is 

called and accepted so requires, consist, in the case of an 

European British subject, of persons who are Ewopeans 

or Americans and, in the case of an Indian British subject, 
of Indians, 

(2) In any such trial by jury of a person who has 
been found under the provisions of this Code to be an 
European (other than an European British subject) or an 
American, a majority of the jury shall, if practicable an 
if such European or American before the first juror is 
called and accepted so requires, consist of persons who 
are Europeans or Americans. 

This section has been redrafted by sec. 14 of the Criminal Law 
Amendment Act, XII of 1923. Prior to the amendment, it stood as 
follows :—- : 

“In a trial by jury before the Court of Session of a person not 
being an European or an American, a majority of the jury shall, if he 
so desires, consist of persons who are neither Europeans nor Americans ’” 

The reason of the amendment has been thus stated :—'‘The most 
difficult question for the Committee to decide 1s that of trial by the 
jury of European British subjects. This is the point on which non- 
official European opinion is most emphatic, namely that it Is essential 
that a mixed jury should remain both in the High Court and in the 
Sessions Court in all cases which are to be tried by jury under our 
proposals, subject however to certain provisions and safeguards, name- 
ly:—The same law as to the composition of the jury shall apply to 
Indians as to Europeans, that 1s to say, the majority of the jury, if an 
Indian accused so desires, shall consist of persons who are not Europeans 
or Americans. This is already the law in Sessions Court, and section 
275 should be so amended as to make it apply to the High Court also” 
~—Report of the Racial Distinctions Committee, Pata. 25, 

885. This section must be read as controlled by the provisions of 
section 528B, That section lays down that if a person does not claim 
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to be dealt with as an Indian sublect before the committing Magistrate, 
he shall not sesert the claim at any subsequent stage of the case tt 
follows, therefore, that if an Indian sublect docs nor claim to be desh 
wh as such before the committing Presigency Magisirste, he will not 
be entitled to claim. before the High Court, ta be tried by a fury the 
majority of shich must be Ingiats. according to the provisions of section 
25—Emperor v. Harendra, δὶ Cal O80 (001), MCW N 384, 26 Cel] 
385. The same result will happen if the claim to be dealt with as an 
Indian subject is made before the Presidency Magistrate but is rejected 
by him—IJbid (at p. 990). 
A Native Christian is not entiiled to say that he must be trled by 
a Christian jury. But he can, like any other accused. object to the 
jurors individually—Bharat Chunder Christian. 1 WLR, 2. 
276. The jurors shall be choren by lot from the 
Persons summoned to act as such, 
Jurors to be chosen in such manner as the High Court 
by ἴοι, may from time to time by rule 
direct : 
Provided that— 
first, pending the issue under this section of rules 
for any Court, the practice now 
Existing practice prevailing in such Court in respect 
taalntained, to the choosing of jurors shall be 
followed; 
secondly, in case of a deficiency of persons sum- 
moned, the number of jurors re- 
Persons not summon. quired may, with the leave of the 
of when ΩΝ, Court, be chosen from such other 
persons as may be present; 
thirdly, in α trial before any High Court in the town 
_ Trial before apeciat which is the usual place of silling 
oer atte of such High Court, 

{a} if the accused person is charged with having 
committed an offence punishable with 
death, or 

(b) if in any other case a Judge of the High Court 
so directs, the jurors shall be chosen from 
the special jury list hereinafter prescribed ; 
an 

fourthly, in any district for which the Local Govern- 
ment has declared that the trial of certain offences may 
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be by special jury, the jurors shall, in any case in which 
the Judge so directs, be chosen from the special jury list 
prescribed in section 325. 

Change.—In the third proviso, the words ‘sn a tral......sitting of 
such High Court’ have been substituted for the words ‘in the presidency 
towns,” by sec. 77 of the Criminal Procedure Code Amendment Act, 
XVIII of 1923. The object of this amendment is to mmclude those High 
Courts which are not situated in Presidency Towns, 6 g., the High Courts 
at Allahabad, Lahore, Patna, Rangoon. Similar amendments have been 
made in sections 315 and 316, 


886. ‘Chosen by lot’ :—The object of the Legislature In choos- 
ing a jury by lot is to render impossible any intentional selection of jurors 
to try a particular case, and the accused is entitled to a strict observance 
of the provisions contained in this section and sec, 279 Irregularities in 
choosing the jury by lot affect the constitution of the Court, and cannot 
be cured by sec 537—Brojendra ν. Κα, E., 7 CW.N 188; Bradshaw v 
Emp., 33 All 385, 12 Cr.L.J 46 In Emp. v. Jhubboo, 8 Cal, 739 and 
Anipe Pelladu, 1917 M.W.N. 1, 18 Cr.L.J. 15 (16), however, where the 
Judge himself selected the jurors instead of choosing them by lot, it was 
held that such a procedure was merely irregular and the verdict would 
not be interfered with if no preyudice was caused to the accused, and no 
objection was taken by him to such a procedure at the trial. 

The persons who are to be chosen by lot ought to be selected from 
the entire number of persons summoned to act as jurors, and the selec- 
tion ought to be made from one box—Reg v. Vithaldas, 1 Bom 462. 

“In order to nominate a jury for the trial of any prisoner or other 
person to be tried by 2 jury, a Sessions Judge shall cause to be put ἴον 
gether in one box, cards or pieces of paper containing the names of all the 
persons summoned to attend, except stich of the said persons as shall have 
been excused by the Sessions Judge from serving on that day in con- 
sequence of therr having served as jurors on the previous day or for any 
other cause. Such cards or pieces of paper shall be, as nearly.as may 
be, of equal size, and shall bear the name of one person summoned to 
attend. The Sessions Judge shall then, in open Court, draw or cause 
to be drawn, out of the said box, one after another as many of the said 
cards or pieces of paper 85 may represent the number of jurors required 
to try the case, and if any of the Jurors whose names shall be so drawn 
shall not appear or if any be objected to, and the objection be allowed, 
then such further number shall be drawn as may be necessary to com- 
plete the number of jurors required for the case "—Cal G. RR. & C. O 
p 19 

Second proviso he second proviso provides that in case of a defi- 
ciency of persons summoned, the number of the jurors required may, 
with the leave of the Court, be chosen from such other persons as may 
be present Where the Judge acts under this proviso and chooses some 
jurors from the persons present in Court, it is not necessary for him to 
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choose them by lof The rrethod of choosing by lot applies only to persons 
sammoned as Jurymen and net to persons chocen under the second 
Froviso This Is evident from see. 279 (2}—In re Anipe Γειά, 1017 
MWN 1, 18 CrLJ 18 (1G) The wonts “the jurors ehall be chosen by 
lot" occurring in the first para are net applicable tn the secand proviso 
This proviso docs not Tequire that in cate cf deficiency in the number of 
Persons summoned to act as jurors. the deficient jurors (chesen from 
bystanders) should be chacen by lot of from amonr persons who are on 
the jury list—Gort of Rengsts Machu Khan Ὁ C WN 652, 25 CrLJ 
810 Ut the Judge Is unable to obtain x panel in the manner provided 
by the seconds proviso, his duty {s to postpone the frit! and fo summon 


Jurors under the provisions of sec 326 (2) Brenda ys K ET 
CWN iss 


The second proviso distinctly lays down that in erse of deficiency of 
Persons summoned, other persons must be added to fill up the deficiency 
When out of 12 jurors summoned in a csse only five attended and those 
five persons were empanelled as jurors and the Court pr ceeded to hear 
and decide the case, held that the Provisions of sec 275 were not com- 
Phed with and the tris) was vitlated The proper course for the Judge 
to follow was to choose some other fersons, who were present. as jurors, 
to add their names to those of the jurors who attended, and from the 
“hole body to choose the necessrry quorum by lot to act as the jury in 
the case—Bholanath v. Emp. 44 CLYJ., 541, 28 CrL J. 191, Roshan 
Auvy ΚΕ, 31 C.W.N 1102 (1107), 28 Cr LJ 889, Emp v Bradshaw, 
3 All 385, Tajak v Emp, 7 Pat 50, 28 CrL J 843 (846) Τῆς word 
Tequired’ in the second provisa does not mean required to consutute the 
quorum for a jury, but it means “required to make up the minimum num- 


ber of jurors summoned under sec 326 to attend’—Roshan Αἰ ν K C., 
(supra) 


But a contrary view has been taken in the following cases. Thus, 
Te of the persons summoned to act as jurors only five persons appeared 
those five persons were appointed jurors, it was held that the proce- 
ure followed was not illegal and the trial was not vitiated = It was further 
held that the proviston of choosing jurors by lot im the first para of this 
section is applicable only when the persons summoned to act as jurors 
are present im such number as to make it possible to choose them by 
Jot, but when such number 1s not present, the Judge 15 to take the help 
of the persons present in Court to form the jury, according to the second 
Proviso, without any further drawing of lots The words ‘deficiency’ and 

number of jurors required’ in the second proviso mean deficiency in the 
number of jurors required to make up the jury and not to make up a 
Sufficient number for the purpose of selection by Jot—Rahamat ν. K. E, 
54 Cal 1026, 31 C WN 711 (715) (dissenting from Bholanath, 44 C LJ. 
541) The same view has been taken by the Patna High Court in Akbar 
Ak vy Emp., 7 Pat 61, 8 P.LT. 800, 28 Cr.L.J 881 (882) (following 
Muchu Khan, 29 C WN. 652, and dissenting from Bholanath, 44 C.L.J. 


S41). Ζ 


whe: 
and 
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In the Full Bench case of Kedar Nath Mahato v K. Ε΄, 55 Cal. 371, 

32 C.W.N, 221, 29 Cr.L }. 437, the view taken in Rahamat v. K. E., 

(supra) has been approved, and the contraty view taken in Bholanath, 

44 C.L J. 541 and Roshan Ali, 31 C W.N 1102 disapproved. 

277. (1) As each juror is chosen, his name shall 

be called aloud, and, upon his 

Names of jurors to appearance, the accused shall be 

be called. asked if he objects to be tried by 
᾿ such juror, 

(2) Objection may then be taken to such juror by 

the accused or by the prosecutor, 

Objection to jurors. and the grounds of objection shall 
be stated : 

Provided that, in the High Court, objections without 

Ouse a grounds stated shall be allowed to 

Pabedan ae without the number of eight on behalf of 

the Crown and eight on behalf of 


the person or all the persons charged. 

Where the Judge, instead of hearing and deciding objections, proceed- 
ed to exempt some of the persons present merely on their own represent 
ations, the procedure was irregular and the irregularity could not be cured 
by sec 537—Brojendra v Καὶ E, 7 C.W.N 188. 

278. Any objection taken to a juror on any of the 

following grounds, if made out to 

Grounds of objection. the satisfaction of the Court, shall 
be allowed :— 

(a) some presumed or actual partiality in the 

es juror ; 

(b) some personal grounds, such as alienage, 
deficiency in the gualification required by 
any law or rule having the force of law 
for the time being in force, or being under 
the age of twenty-one or above the age of 
sixty years; 

(o) his having by habit or religious vows relin- 
guished all cate of worldly affairs; 

(d) his holding any office in or under the Court; 

(e) his executing any duties of police or being 
entrusted with police duties; 
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(ἢ his having been convicted of any offence 
which, in the opinion of the Court, renders 
him unfit to serve on the jury: 


(g) his inability to understand the language in 
which the evidence is given, or, when 
such evidence is interpreted, the language 
in which it is interpreted; 

(h) any other circumstance which, in the opinion 
of the Court, renders him improper as a 
juror. 

886A. Clause (a) :—An objection to a juror on the ground that 
there was a litigation pending between the accused's master and the 


juror's principal, must be allowed—-Tayali v Emp 7 Pat 80, 28 CrL.J. 
843 (844) 


Clause (d).—The fact that a person is a clerk in the office of 
the Magistrate of the district 1s not sufficient to disqualify kim from sitting 
as a juror—Emp v Rochia 7 Cal 42 

279. (I) Every objection taken to a juror shall be 

decided by the Court, and such 
Decision of objection. a shall be recorded and be 
nal. 


(2) If the objection is allowed, the place of such 
Supply of place of juror shall be supplied by any other 
juror against whom juror attending in obedience to a 
oplection ssllowed. summons and chosen in manner 
provided by section 276, or if there is no such other juror 
present, then by any other person present in the Court 
whose name is on the list of jurors, or whom the Court 
considers a proper person to serve on the jury : 
Provided that no objection to such juror or other 
person is taken under section 278 and allowed. 


887. Under subsection (1) the trial Judge has a wide discretion in 
the matter of accepting or overruling objections to jurors, and his deci- 
sion is final—Govt of Bengal ν Muchu, 29 C W.N 652, 26 Cr.L J. 819 

It is provided in clause (2) that the place of 8 juror may be taken 
by any other person present in Court whose name is on the list of jurors 
or whom the Court considers ἃ proper person to serve on the fury. 
This shows that the legislature contemplated the possibility of a person 
not in the jury list being chosen to serve on the jury in the case of 
emergency—Govt, of Bengal v. Muchu Khan, (supra). Under clause (2) 
the Court may allow some non-Stmmoned persons present in Court to 
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serve om the jury, where by reason of challenges or other causes such 
as some of them being excused, mo summoned jury is left to take the 
place of the last challenged juror In such an eventuality some other per- 
son present in Court may be empanelled. But thus is to take place only 
in the exceptional conditions stated and in emergent circumstances— 
Roshan Ali v. K. E., 31 C WN. 1102 (1107), 28 Cr.L.J. 889 This clause 
lays down that the place of a juror against whom objection has been 
allowed may be supphed by a juror attending in obedience to a summons 
and chosen in the manner provided by sec. 276, and failing him, by any 
other person present in Court whose name is on the list of jurors or whom 
the Court considers a proper person to serve on the jury. But the vacancy 
cannot be filled up by a person who 15 then not present in Court, by 
requisitioning him from outside the Court, even though his name is on 
the special jurors’ list—Abeda v. Emp., 56 Cal 835, 33 ΟΝ. 722, 
1929 Cr. C 364. 


280. (1) When the jurors have been chosen, they 
shall appoint one of their number 
to be foreman. 


(2) The foreman shall preside in the debates of the 
jury, deliver the verdict of the jury, and ask any informa- 
tion from the Court that is required by the jury or any 
of the jurors. 

(3) If a majority of the jury do not, within such time 
as the Judge thinks reasonable, agree in the appointment 
of a foreman, he shall be appointed by the Court. 

281. When the foreman has been appointed, the 

: ὶ jurors shall be sworn under the 
Swearing of Jurors Tndian Oaths Act, 1873. 


282. (I) If, in the course of a trial by jury, at any 

| time before the return of the 

mh rocedure: Suen taren verdict, any juror, fiom any suffi- 

cient cause, is prevented fram 

attending throughout the trial, or if any juror absents 

himself and it is not practicable to enforce his attend- 

ance, or if it appears that any juror is unable to under- 

stand the language in which the evidence is given or, 

when such evidence is interpreted, the language in 

which it is interpreted, a new juror shall be added, or 
the jury shall be discharged and a new jury chosen. 

(2) In each of such cases the trial shall commence 

anew. 


Foreman of jury. 
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888, ᾿ Unable to understand language’ :—Where a juror was deal 
and blind, he was held to be ‘unable to understand the language’ of the 
tnal, and was discharged, and the case was tried de nmv—Q EF. v 
Virasam:, 19 Mad. 375 

Hiness of juror :—Where αὶ juror ts prevented from attending through- 
out the trial by illness, the Judge has a discretion, under this section, 
eather to postpone the trial to a date on which the juror would be able 
to attend, of to discharge the jury, or to have another juror. If a juror 
is going (ὁ be able to attend in a very short time, it is a wrong exercise of 
diseretion to discharge the jury—Emp v Monmotha 28 CrL.Jj. 141 (143) 
(Cal) 

Absence of witness —The Judge can discharre the jury owlng to 
the absence of a juror but he cannot do so owing to the absence of a 
witness—In re Putaswomy, 4 Bom. LR. 939. 

Trial shall commence anew .—Where ἃ |uror was discharged and re- 
placed by another, and the trial was not commenced anew, but the Judge 
talled the witnesses who had been examined, read out their statements 
to them which they admitted to be correct and the trial proceeded, It 
was held that there was no valid tral—K E£ v Narain, 36 All. 481, 
15 Cr.L J 538 But the trial which becomes null and void owing to the 
incompetence of a juror under this section ts not null and void for all 
purposes Thus, if a witness has piven false evidence during such trial, 
he can be prosecuted under sec 193 1. P C. The nullity of the trial will 


Not affect the hability of the witness for prosecution for perjury—Q. E. 
v Virasami, 19 Mad 375. 


889. Discharge of jury for misconduct :—After the close 
of the prosecution case, and before the counsel for the accused called his 
witnesses, the foreman of the jury Informed the Court that they had 
arrived at an unanimous verdict (which was unfavourable to the prisoner) 
and did not desire to hear anything more. The Court remarked that 
the conduct of the jury in arriving at such a verdict before hearing the 
defence evidence was unfair to the accused and against all principles of 
justice. The counsel for the accused thereupon pressed for the discharge 
of the jury for such misconduct and for empanelling a fresh Jury. But the 
Standing Counsel remarked that the case was not covered by sec. 282 or 
283 (which were the only sections relating to discharge of the jury during 
the trial) and the jury could not therefore be discharged; but under 
instructions from the Advocate-General he entered a nolle prosequi— 
Emp y Oli Muhammad, 7 ΟΝ xxxi The point was therefore left 
undecided in that case, but In another case of the same High Court 
the question arose again, and it has been decided that although section 
282 or 283 does not provide for the discharge of the jury for improper 
conduct during the trial, (as for instance where some of the jury were 
seen one day associating with the man who was looking after the case for 
the accused}, nor 1s it specifically provided by any other section, still 
the Sessions Judge has an inherent power to discharge the Jury for mis- 
conduct But such power is ποῖ to be exercised lightly, nor until the 
fudge has satisfied himself, by some such inquiry, as in the circumstances τ Z 
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he can adopt, that reasonable grounds for exercising such a power exist~— 
Rahim Sheikh v. Emp., 50 Cal. 872, Rebati Mohan v. K. E., 32 ὍΝ, 
945 (947), 56 Cal. 150, 30 Cr.L.J. 435; Abdur Rashid vy. Emp., 56 Cal. 
1032, 33 C.W.N, 425. In England also, the Judge has the power to 
discharge the jury for improper canduct, ¢.g., where one of the jurors had 
left the box without leave—Reg v. Ward, (1867) 10 Cox. CC. 573 

The discharge of the jury for misconduct is not equivalent to 2 
verdict of acquittal, but the prisoner can be remanded for ἃ fresh tris} and 
a new jury should be empaneed—Reg. ν. Davison, (1860) 8 Cox. C.C. 
360; Rahim Sheikh v. Emp., 50 Cal. 872 If the jury have miscon- 
ducted themselves, they may be discharged and a new trial directed with 
& new jury; but no such action can be taken unless the misconduct has 
been established by what is regarded as evidence in the eye of the law— 
Mamifru vy. Emp., 51 Cal 418 (430, 431) 

{f a juror is discharged for misconduct before any hearing of the 
case takes place at all, it is not necessary for the Judge to discharge the 
whole jury and empanel a new jury, but he can select another juror from 
the persons present im Court (sec. 276, second proviso)—Rebati Mohan 
v Καὶ E, 32 C.WN 945 (947), 56 Cal. 150 


283. The Judge may also dis- 

Discharge of jury in charge the jury whenever the 
ease of sickness of a - 

Pritoner. prisoner becomes incapable of re- 
maining at the bar, 


D.—Choosing Assessors. 
284. When the trial is to be held with the aid of 


assessors, not less than three and, 
Ausessors how chosen. 1 Hracticable, four shall be chosen 


from the persons summoned to act as such, 

Change .——The italicised words have been substituted for the 
words “two of more’ by sec. 15 of the Criminal Law Amendment Act 
ΧΙ of 1923 “We add the further recommendation that in all cases 
triable with the ald of assessors, there shall be, if possible, four, and In 
any case, not less thsn three, assessors’’—Report of the Racial Distinctions 
Committee, Para 26 

890. Choosing assessors :—The choice οἱ jurors is by lot, but 
the choice of assessors is entirely with the Judge, who in the exercise of 
this power should pay every consideration to any reasonable objection 
raised, although the law does not, as in the case of jurors, provide for 
objections being taken to an assessor. In the selection of assessors, regard 
must be had to the nature of the case, to the person tried, and to the pub- 
fie feeling excited. They ought not to be pleaders nor young men fresh 
from the College and devoid of experience. They ought to be persons of 
Independent conditions in life, men of judgment and experience—~Q. v. 
Ram Dutt, 23 W.R. 3. 


Sec. 284} THE CODE OF CRIMINAL PROCEDURE 787 


Though there is no express provision for objecting to the selection 
of an assessor, still there Is no resson why an objection of presumed or 
actual partiality should not be allowed, particularly when It is urged 
at the time of selection of the assessor. The opinions of assessors are of 
grest value both to the Judge who tries the case and to the Superior 
Courts. It is therefore necessary ss an elementsry principle that they 
should be above suspicion. The relationship of landlord and tenant or of 
master and servant creates an incapacity In @ person to sit as an assessor 
In a case. An objection to an assessor that he is a tenant of the person 
interested in the prosecution is a valid objection—Shivdhan v Emp., 3 
P.L.T. 32, 22 Cr.L.J 262, GO1C 66. 

‘From the persons summoned’ :—The assessors must be chosen from 
the persons summoned to act as such The Judge Is not competent to 
select any one to act as an assessor who has not been summoned under 
sec. 326 or 327. Where out of several persons summoned the Judge 
selected only one, and he selected two other persons at random from the 
practically conducted with one assessor only-Q E v Badre 1894 
persons present in Court, it was held that the tris] was bad, as it was 
A.W.N 207; Man Singh v Emp 35 All 570, Balak Singh ν Καὶ Ε, 
3 P.LJ 141, 19 CrL.J 363 Where in the absence of assessors duly 
summoned, the Judge appointed the Nazir of the Court to act as an 
assessor, the trial was held to be illegal, as the Nazir was not duly 
summoned, and in choosing assessors there ts no provision corresponding 
to the second proviso to sec 276 (in choosing jurors)\—Khub Singh v. 
K £E.,13 OC 337, 11 Cr.LJ 724 But where a person was summoned 
to serve as an assessor on a particular date in a particular case and he 
failed to appear in Court on that date but appeared on a subsequent day 
when another trial had to commence, and he was selected to act as an 
assessor in that trial, his selection would not be improper—Chutta v 
Emp., 17 Cr.L.J. 17 {All.). 

Number of assessors .—Under this section as new amended, there 
must be at least three assessors A trial held with less than the required 
number of assessors 15 null and void, and the illegality cannot be cured by 
sec 537--Jairam ν. Emp., 20 N.LR. 129, 25 CrLJ 459, Prage v 
Emp, 11 OL} 245; Ram Narain v. Emp, 27 OC 213, 26 Cr.b J. 
359 A trial commencing with the aid of one assessor is not a legal trial, 
and sec 537 cannot cure the defect—K E. v Jairam, 25 Bom. 694, Q 
E v Silva, 15 Bom 514. If there were two assessors (which was the 
fequired umber prior to the present amendment} but one of them was 
deaf and blind, there was properly speaking only one assessor and the 
trlal was invahd—Q E.v Babu Lal, 21 All 106, Anonymous, 2 Weir 340 

This section lays down that the number of assessors should be not 
less than three, and if practicable four. Where four assessors are not 
chosen, it is right that the Court should give reasons m the order-sheet 
to explain the impracticability of choosing four But the tnal with three 
assessors, without the record of these reasons, 1s not irregular but is 
still according to law—Jamal v. Emp., 7 P.L.T. 14, 26 Cr.L.J. 713. 

Trial without assessors "-- Τῆς trial will be inval:d af a portion of the 
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‘trial which consists in the taking of additional evidence takes place after 
the discharge of the assessors—Q. E. v. Ram Lal, 15 All. 136. 


284A. (1) Ina trial with the aid of assessors of a 
‘Assessors for trial of P¢TSOn who has been found under 
European and Indian the provisions of this Code to be an 
British subjects and Furopean or Indian British subject, 
ae if the European or Indian British 
subject accused, or where there are several European 
British subjects accused or several Indian British subjects 
accused, all of them jointly, before the first assessor is 
* chosen, so require, all the assessors shall, in the case of 
European British subjects, be persons who are Europeans 
or Americans, or, in the case of Indian British subjects, 
be Indians. 

(2) In a trial with the aid of assessors of a person 
who has been found under the provisions of this Code to 
be an European (other than an European British subject) 
or an American, all the assessors shall, if practicable and 
if such European or American before the first assessor is 
chosen so requires, be persons who are Europeans or 


Americans. 

This section has been added by sec 16 of the Criminal Law 
Amendment Act, XII of 1923 Under this section, Indians and Europeans 
can claim to be tried before their own countrymen as assessors. ‘‘In any 
district in which for any class of offences Indians are normally triable in 
a Court of Session with the aid of assessors, and in which no racial con- 
siderations are involved, the accused, whether Indian or European, shall 
be tried with assessors, who, if the accused so claims, shall all be of the 
nationality of the accused’'—Report of the Racial Distinchons Commuttee, 
Para 26 

Sub-section (2) embodies the old section 460 with certain modi- 
fications, 

891. The accused, if he intends to avail himself of the provisions 
of this section, must make a claim to the privilege conferred by it; 
failure to make a claim will amount to waiver—Ruffe v. Emp , 1912 P.R. 
6, 13 CrL J 197. 

285." (1) If in the course of a trial with the aid of 

cant is assessors, at any time before the 

sor fs unable to attend, finding, any assessor is, from any 

sufficient cause, prevented from 

- attending throughout the trial, or absents himself, and it 

_ is not practicable to enforce his attendance, the trial shall 
* proceed with the aid of the other assessor or assessors. 
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(2) If all the assessors are prevented from attending, 
or absent themselves, the proceedings shall be stayed and 
a new trial shall be held with the aid of fresh assessors. 


892, Absence of assessors :—This sectlon contemplates that 
at least one assessor must sttend continuously throughout the trial—K, ΕΠ 
v. Messuruddin, 6 ΟΝ, 715; Κ᾿ Eo ν Therumaiat, 24 Mad. 523. 
Therefore, where in a Sessions trial beginning with three assessors, one 
of the assessors died at an early stage of the proceedings and later on 
another assessor became too ill to be present, and the third was absent 
before the Meader for the defence addressed the Court, it was held that 
the trial was a nullty-Q £ v. Ald. Mahomed Khan. 13 All 337 


An assessor who is absent during a part of the trial cannot be allowed 
to resume his seat as assessor. once he is absent he ceases to occupy the 
position of an assessor Where such an assestor was allowed to resume 
his seat, and the evidence recorded in his absence was read over to him 
and he pave his opinion just like the other assessors, it was held that the 
procedure was not in accordance with law His opinion ought not to 
have been taren—A. Εν Messuruddin 6 CW N 715,Q E v Piso. 
Ratanlal 695 In a Madras case, however, it has been held that such a 
procedure 15 merely irregular but not silegal Though the proper course 
would have been to proceed with the trial with the aid of the other 
assessor alone, and to accept his opinion only, still the fact that the 
absent assessor was allowed to resume his seat and take part in the trial 
and give his opinion would not vitrate the opinion of another assessor 
which was validly given. The assessors merely assist the Court but do 
not form part of the tribunal which decides the case, and the assessors 
unlike the jury give their opinions separately and not as members of ἃ 
body. And the invalidity of the opinion of one does not affect the validity 
of the opinion of the other—K Εν Thirumalai, 24 Mad. 523. 

If assessor is an interested person .—Where in the course of a trial it 
is found that one of the assessors is interested in the trial, and 1s unfit 
to Sit as an assessor, there 1s no Provision of law to meet such a contin- 
gency In such ἃ case, the proper course is to refer the case to the High 
Court to set aside the order appointing the incompetent assessor and all 
subsequent proceedings in the trial. Then the Sessions Judge will be 
asked by the High Court to choose another assessor and proceed with the 


trial de novo—Sesstons Judge v Thiagaraja, 1912 MWN 378, 13 
Cr.L) 473, 


DD,—Joint Trials. 


285A. In any case in which an European or 
᾿ a ef European or American is accused Hints with a 
Indian ritish «subject ii 
Bonet St Person not being an European or 
can jointly accused American, or an Indian Britis 


with others. subject is accused jointly with a 
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person not being an Indian, and such European, Indian 
British Subject or American is committed for trial before 
a Court of Session, he and such other person may be 
tried together, but if he requires to be tried in accordance 
‘with the provisions of Section 275 or Section 284A and 
is so tried, and the other person accused requires to be 
tried separately, such other person shall be tried 
separately in accordance with the provisions of this 


Chapter. 

This section has been newly added by sec. 17 of the Criminal -Law 
Amendment Act, XIE of 1923. It provides that in cases in which Indians 
and Europeans are sought to be tried jointly, they can clam to be tried 
separately before jurors or assessors who are their own countrymen. 


E.—Trial to close of cases for Prosecution and Defence. 


286. (1) When the jurors or assessors have been 

δ Δὲ ; chosen, the prosecutor shall open 
secttion® ote for Pr his case by reading from the Indian 
Penal Code or other law the des- 

cription of the offence charged, and stating shortly by 
what evidence he expects to prove the guilt of the accused. 
(2) The prosecutor shall then examine his witnesses. 

Trial cannot be postponed :—After the jurors have been 
chosen, the prosecutor shall open his case, and the trial cannot be post- 
poned to enable the prosecutor to examine a witness by commussion— 
Q E.v Jacob, 19 Cal, 113. 

893. . Examination of witnesses :—The object of a prosecu- 
tion is not to secure a conviction but to see that justice be done. The 
prosecutor is bound to call all the witnesses who prove their connection 
with the transaction in question, and who also must be able to give 
important information. If such witnesses are not produced without 
sufficient reason being shown, the Court may properly draw an inference 
adverse to the prosecution—Emp. v. Dhunno, 8 Cal. 121 (124); Muham- 
mad Yunus y Emp., 50 Cal. 318 (326); Nayan Mandal vy. Emp, 34 
C.W.N. 170 (173), Q. E. v. Tulla, 7 All. 904, Brahamdeo v. Emp., 
1 PLT. 161, 21 Cr.LJ. 33, 54 LC 241, Imp v. Jumo, 3 SL.R, 200, 
11. Cr.L J. 410. The duty of the prosecution is not to secure a convic- 
tian but to assist the Court in arriving at the truth, and for that purpose to 
place before the Court all the material evidence at its disposal—Emp. v. 
Fateh Chand, 44 Cal. 477 (F.B.), 21 C.W.N. 33; Amrita Lal v, Emp., 
42 Cal. 957. All the persons alleged or known to have knowledge of the 
facts ought to be brought before the Court and examined. The fact that 
certain witnesses were examined by the committing Magistrate against 


Sec. 2586) THE CODE OF CRIMINAL PROCEDURE 71 


the express desire of the police officer conducting the prosecution is not 
A ground for not calling them—Q. E. v. Ram Sahai, 10 Cal. 1070 (1072). 
All the witnesses who were present at the scene of the crime must be 
called by the prosecution even if they give contradictory versions, so that 
the jury may draw their own conclusions from their depositions—Q. E. 
v. Dhamba, Ratantal 551: and it is not ἃ sufficient reason not to call such 
a witness, simply because the opinion he has formed shows an uncon- 
scious biss on his part—Munniv Emp, 9 CWN 438 tt is the duty 
of the prosecution to examine important witnesses who are personally 
eye-witnesses of the occurrence, and the {failure of the Public Prosecutor 
to do so requires explanation—Keshuar Gore v Emp. | PLT. 491, 2] 
Cr.L} 743, 58 LC. 247; Ram Ranjan vy K. E, 42 Cal. 422. All 
important eye-sitnesses of the scene of occurrence should be examined 
by the prosecution ss to the several facts known to them which are 
relevant to the case, though other witnesses might have spoken to the 
same facts. Merely tendering them for cross-examination without 
examining them, is a practice which should not be encouraged—Veera 
Koravan, 53 Mad 69, 30 LW 701, 1929 Cr C 685 (688) The purpose 
of a criminal trial is not to support, at all costs, a theory, but to investl- 
gate the offence and to determine the guilt or innocence of the accused, 
and the duty of the Public Prosecutor is to represent not the police but 
the Crown, and this duty should be discharged by him fatrly and fearlessly 
and with a full sense of the responsibility that attaches to his position. 
The guilt or innocence of the accused 1s to be determined by the tribunals 
appointed by law and not according to the tastes of any one else—Ram 
Ranjan v Emp, 42 Cal 422, 19 CW.N. 28, 16 Cr.L.J 170. The 
prosecutor is not free to choose how much evidence he will bring before 
the Court; he 1s bound to produce all the evidence in his power directly 
bearing upon the charge. It is his duty to call all witnesses who can 
throw any Iight on the case, whether they support the prosecution theory 
or the defence theory—Bratamdeo v Emp, | P.LT 161, 541.0 241, 
21 CrLJ 33; Emp v Dhunno, 8 Cal 121 (124), Kunja v Emp, 8 
Pat 289, 1929 Cr. C 62, 30 Cr.L.]. 675, Mathura v. Emp , 8 Pat. 625, 
1928 Cr C 155, and the prosecutor should not refuse to call and 
examine any witnesses for the prosecution merely because his evidence 


may in some respects be favourable to the defence—Q E. v Durga, 
16 All. 84 (F.B) 


But the prosecution is not bound to call, or put into the witness box 
for cross-examination, any witness whom he believes to be false or whose 
evidence is unnecessary tor the trial—Rampt v Κα E, 2 Pat. 309 (315); 
Emp v. Reed, 49 Cal. 277; Muhammad Yunus v Emp , 50 Cal. 318; 
Q E v. Durga, 16 All, 84; Emp. v Balaram, 49 Cal 358 (367), Q E. 
v. Stanton, 14 All 521, Q. E v. Bankhandi, 15 All 6, Emp v Dhunno, 
8 Cal. 121, Kami v Crown, 1916 PR 12; Doraisann v. Emp, 45 ML J. 
846; or who will misrepresent facts or will misstate what has happened 
-—Munnisonar v. Emp, 9 C.W.N. 438 The prosecution 1s not bound 
to call any particular witness when there 3s reasonable ground for believ-’ 
ing that he will not, af called, speak the truth—Emp v Dhunno, 8 Cal. 
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121 (124); Mathura v. Emp., 8 Pat. 625, 1929 Cr. C 155; Najan 
Mandal v, Emp., 34 C.W.N. 110 (171). It is usual in such case to tender 
the witness for cross-examination—Nayan Afandal, supra, Tulla, 7 All. 904. 
Although the Court is entitled to draw an inference adverse to the pro- 
secution om the ground that independent eye-witnesses have not been 
called, stilf if the witnesses who have been called by the prosecution are 
worthy of ¢redit, the Court is not entitled to disbeheve them simply 
because other persons who could have thrown light on the case have 
not been put before the Court by the prosecution. 1} the police or Public 
Prosecutor is of opinion that a witness is likely to give false testimony 
or that his evidence is unnecessary, he 15 justified in not sending up or 
producing that witness, and his absence at the trial ought not to be a 
reason for disbelieving the other prosecution wittesses if they are other- 
wise worthy of csedit—Rampt v. K Ε΄, 2 Pat. 309 (314, 315). 24 Ceb.J. 
Ot, ALR. 1923 Pat. 413 


All the witnesses who can speak to material facts and who were 
bound over to appear at the Sessions should be examined It is not 
within the province of the Judge to dispense with their evidence, and 
if the Public Prosecutor does so, he commits an error of judgment— 
Eruva Perayya, 2 Weir. 379 (380) All the witnesses sent up by the 
committing Magistrate must be examined, and the Sessions Judge is not 
competent fo pick and choose among them. It 13 the duty of the Court 
to examine all such witnesses unless it has good and sufficient reason to 
pelieve that the witnesses came to the Court-house with a pre-determined 
intention of giving talse evidence—-Q E v Bankhand: 15 All 6; Emp 
v. Kaliprosonna, 14 Cal 245,Q E v Tulla, 7 All 904 The prosecu- 
tion is not*bound as a matter of procedure to produce at the trial all 
the witnesses who have been examined before the commiting Magistrate, 
when there is reason to believe that the evidence of such witnesses {s 
not true, although it would be proper for the committing Magistrate to 
send up those witnesses to the Sessions Judge, so that the credit due 
to them may be determined by the Judge himcelf[~Ruriasami, 2 Weir 
378 (379). In Q E, v. Stanton, 14 All. 521, however it has been held 
that the prosecution is not bound to examine a witness examined before 
the committing Magistrate except when the committing Magistrate has 
stated in his order of commitment that he has been influenced by that 
particular witness In ordering the committal No further duty is imposed 
on tbe prosecution than thst of haying in sttendance every witness 
examined before the committing Magistrate, so that the witness may be 
cross-examined or not by the defence counsel as he chonses, 


Where there is no ground for disbeli¢ving the witnesses, all the wit- 
nesses must be examined; and the tnal cannot be stepped, and no final 
opinion 85. to the falsehood or insufficiency of the prosecution evidence 
aught 10 be arrived at, until all the witnesses have been examined. 
Thus, where after the examination of some of the witnesses the Judge 
asked the fury whether they wished to hear any more evidence and they 
stated that they did not believe the evidence and wished to stop the case, 
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Where a Judge ts succeeded by another, and the latter decides to 
hold the trial de novo, he must examine the witnesses orally again. If 
the witnesses’ depositions in the previous trial are merely exhibited in 
the second trial, without actually examining them de novo, the procedure 
is illegal; even the fact that the accused consented to such a course in 
order to save cross-examination, will not cure the illegality—Umar Hayee 
v. K. Ε, 46 Mad. 117. 

The evidence must be taken in the presence of the accused It is 
an irregular procedure to examine witnesses in the absence of the accused 
and then to read over to the accused the evidence recorded in his absence, 
the accused being allowed to cross-examune the witnesses. Such a pro- 
cedure prejudices the accused in his cross-examination and defence— 
Emp. v. Ram Pyari, 5 C.P LR. 33 

The prosecution must give positive evidence of the guilt of the 
accused, and cannot depend upon the weakness of his adversary’s case. 
The Court is concerned not so much with the truth or otherwise of the 
theory suggested by the accused as with the case for the prosecution. 
The proof of the case against the prisoners must depend for its support 
not upon the absence or weakness of explanation on their part, but upon 
the positive and affirmative evidence of their guilt that is given by the 
Crown—Mamfru v. Emp., 51 Cal. 418 (425-426). 

Witnesses not examined before the commiting Magistrate :—The 
prosecution cannot demand, as of right, that any witness not examined in 
the preliminary inquiry should be called and exammed at the trial But 
the Court, if it considers necessary, may call and examine him~—Q E. 
ν, Hayfield, 14 All 212. But the mere fact that a wstness has not been 
examined before a committing Magistrate is no ground for refusing to 
take the evidence of such witness. There is nothing m the Code which 
restricts the examination at the trial only to the witnesses examined 
before the committing Magrstrate. But the prosecutor should, as ἃ matter 
of justice and fairness to the accused, state in his opening address the 
name of such witness—Q. E. v. Khan Md., 1889 PR. 1. 

894. Cross-examination :—As 8. rule, the cross-examination 
of a witness should take place after his examination-in-chief, and cannot 
be postponed There is no provision of law which authorises the Judge 
to allow all the prosectition witnesses to be examined at once, and to 
permit the cross-examination to be reserved to a subsequent date— 
Gothuri Venkatappa, 2 Weir 381. But though the accused is not entitled 
to such postponement as of right, still there is no reason why the Sessions 
Judge should refuse an application for such postponement where the 
application was a reasonable one under the circumstances of the case— 
Sadasiv v. Emp, ΑἹ Cal. 299, 15 Cr.L.J, 596. 

A Sessions Judge is not justified in, stepping the cross-examunation 
and turning the witness out of Court because he is of opinion that the 
Witness is not speaking the truth~Mekharban, 1900 A W.N. 149. 

Cross-examination of a witness not examined-in-chief :—The ordinary 
Practice in properly constituted Courts 15. that where a witness for the 
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prosecution is not examined by the Crown, he is placed in the witness- 
box in order that the defence may have an opportunity of cross-examining 
him—Emp. v. Girish Chunder, 5 Cal 614, Emp v Mavsang, 11 Bom. 
LR. 1162, 10 Cr.L J. 538; Q. E. v. Stanton. 14 All 521, Emp v. 
Kaliprosonna, 14 Cal 245. But there is no provision in the Code 
analogous to English practice, entitling the prisoner, as 8 matter of right, 
to haye a witness for the prosecution who is not called, put into the box 
for cross-examination; and the disallowing of it 1s no error in law — Reg. 
v. Fattechand, 5 B.H.C.R. 85; Emp v. Kahprosonna, 14 Cal 245, Q. 
E. v. Stanton, 14 All. 521. 


287. The examination of the accused duly recorded 

Examination of ac PY oF before the committing Magis- 

cuted before | Magi trate shall be tendered by the prose- 
trate to be evidence. = Cutor and read as evidence. 


895. “The examination of the accused’’:—This section contem- 
plates an examination of the accused, although sec. 209 does not make it 
imperative on the committing Magistrate to examine the accused—~Reg. 
vy. Sita, Ratanlal 100. The examination of the accused recorded by the 
Magistrate should be put in as part of the case for the prosecution, 
before the accused is called on to enter on his defence—Anonymous, 2 
Weir 361; Cal. G.R. & 6.0. p. 23. 


The whole of the examination should be read out—~Anonymous, 5 
MHG.R. App. 4; In re Kamakka, 12 Cr.L.J. 142, 1911 M.W.N. 199. 
Where the prisoner had made two statements before the Magistrate, the 
one amounting to a confession of the guilt, and the other to a deniaf 
thereot, the trial Court ought to consider both the statements and their 


relative credibility—Q, v. Soobjan, 10 BL.R, 332: QO. E. 
18 All. 78. 3 Q. v. Mahabir, 


If in an examination of the accused some objectionable questions 
have been asked by the committing Magistrate, such questions and the 
answers thereto must be omitted, but the whole examination should not 
be excluded from evidence—Khudiram v. Emp., 9 C.LJ 55, 3 1.C. 625. 


This section permits a previous statement of the accused to be read 
as 2 paft of the case for the prosecution only so far as such statement 
telers to the offence (i.e, the present offence) for which the accused is 
being tried, and not so far as it relates to a previous conviction, The 
portion as to previous conviction cannot be read ont to the jury or assessors 


under sec, 310 until they have given their verdict or opinion—’ hi 
WKB B PLA. 106. or opinion—Take Alur 


Where the accused was examined about a confession which was not 
admissible in evidence, the questions and answers to them could not be 
said to be ‘duly recorded’ as the questions were not such as were allowed 
by the law to be put; and the these questions were not ad- 
missible in evidence against the Gye v. K. E., 4LP 
244, 8 CrLJ. 62. 
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“Committing Magistrate’ -—The phrase ‘committing Magistrate’ in 
secs. 287 and 288 is merely a compendious way of referring to the Magis- 
trate or Magistrates who held the preliminary inquiry on which the com- 
mittal was made. Where a subordinate Magistrate inquired inta a case 
and discharged the accused, and the District Magistrate acting under 
sec 436 (now 437) commutted the accused for trial, the examination 
tecorded by the subordinate Magistrate would be the exammation recorded 
by the ‘committmg Magistrate’ within the meaning of this section— 
Sessions Judge v Malinga, 31 Mad 40. 


The examination of the accused before the committing Magistrate 
must be given in evidence at the trial. It 1s not optional with the prose- 
cution to put in such statement or not If it is not tendered by the pro- 
secution, the Judge is bound to cal! for st—Q E wv Rama Tewan, 15 
Mad 352, In re Ameer Chand, 13 WR 63 

‘This section requires that the statements made by the accused before 
the committing Magistrate must be read out to the prisoners at the trial, 
but it 1s not necessary for the Judge to ask them specifically if they have 
any objection to the reception of these confessions —Q v Musser Shetkh, 
14 Ψ.Β. 9 


288. The pane of a Yettnass, duly recorded in 

‘ i the presence of the accused under 
preliminary inquiry ad: Chapter XVIII may, in the discre- 
mauasible: tion of the presiding Judge, if such 
witness is produced and examined, be treated as evidence 
in the case for all purposes subject to the provisions of 
the Indian Evidence Act, 1872. 


895A. Change :—The word ‘recorded’ has been substituted for 
‘taken’, the words “under Chapter XVIII"" have been substituted for the 
words ‘‘before the committing Magistrate,’* and the italicised words at 
the end of the section have been newly added, by section 78 of the 
Cr. P. C. Amendment Act, XVIH of 1923 ‘The words ‘under Chapter 
XVII" have been used in place of ‘the committing Magistrate’ to cover 
the case of evidence recorded by a Magistrate, other than the commuttmg 
Magistrate, under sec 219’'~Report of the Select Committee of 1916, 
Abdul Gani vy Emp, 53 Cal. 181, 42 C.LJ. 205, 25 Cr.L.J 1577 
Besides, there is no special procedure laid down in Ch XVIII for record- 
ing evidence, and any evidence recorded by a Magistrate before commut- 
ment, whether recorded with a view to commitment or in the ordinary 
caurse of trial, 1s evidence ‘recorded tn the presence of the accused under 
Ch XVIIT—Abdal Gani ν. Emp, (supra) 

896. Object and scope of section ‘—This section is 
intended to provide for the contingency that may arise when a witness 
who is produced before the Court of Session holds back information and 
evidence, and tells a different story from that which he gave before the 
Magistrate in the preliminary inquiry—Emp. v. Mulu, 2 All, 646 
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This section refers only to the evidence of witnesses recorded under 
Chap. XVIIL Statements made by witnesses before a Police officer or 
to an investigating Magistrate are not contemplated by this section—~ 
In re Sankappa, 31 Mad 127, 7 Cr.L.J 325. A statement made by a 
witness at a search does not come under this section—Venkat Row v. 
Emp., 36 Mad. 159. A statement given by 2 witness before a monigar 
cannot be used under this section—Malaya v. Emp, 42 ML.J. 278, 23 
Cr.L.J 262, ALR 1922 Mad. 303. 


Evidence of approver:—If an accomplice, to whom a conditional 
pardon has been tendered, 1s examined as ἃ witness in the tnal, his 
deposition made before the committing Magistrate may be used as evidence 
—Q E v. Manna, 1894 P.R 14; Q. E. v. Soneju, 21 All 175; Q EL ov 
Rama Tevan, 15 Mad 352 It may be used as evidence against the 
accused even if it is retracted at the Sessions trial—Q Εν Soneju, 
21 All. 175 The rehablity of such statement Is no doubt injuriously 
affected by the fact of its being retracted before the Sessions Court, but 
it does not follow that it 1s not entitled to any weight or credibility— 
Punhu vy Crown, 8SL.R 203, 16 Cr LJ 233 


‘Daly taken im the presence of accused’-—A statement made in the 
absence of the accused cannot be treated as evidence against him under 
this section—Pathana v Καὶ E, 1904 P.R 3; Alimuddin vy Q E, 23 
Cal 361, Emp. v Gulabu, 35 All. 260, 14 Cr.L.J. 211. So also, where 
the accused was merely allowed to be present but was not allowed to 
cross-examine the witnesses before the committing Magistrate, the evi- 
dence of such witnesses cannot be said to be duly taken, and cannot be 
treated as evidence under this section—Q E. ν, Sagal, 21 Cal 642 
Such ex parte statements by witnesses without the accused being allowed 


to rebut them by cross-examination is not evidence at all under this 
sectlon—Ibid, 


897, ‘Produced and examined’ —The evidence of witnesses 
fiven before the committing Magistrate may be used as evidence if the 
witnesses have been produced and examined at the trial, a statement 
made before the committing Magistrate by a person who has since dis- 
appeared ts inadmissible in evidence, because the witness 1s not produced 
and examined before the Sessions Judge—Ayodhi v Emp, 16 NLR 30, 
21 Cr.L J, 486. Mere producing of the witnesses is not sufficient, they 
must be examined, where a witness who had been examined by the 
Committing Magistrate was not examined before the Sessions Judge but 
was merely tendered jor cross-cRamination by the accused, the procedure 
was held to be illegal—Subha v Q E. 9 Mad 83, Koltargadu vy Emp, 
1915 M.W.N 544, 16 CrLJ 615 Moreover, the deposition given be. 
fore the committing Magistrate may be treated as evidence, after the 
witnesses are examined at the trial The Sesstons Judge is not justifieg 
in convicting the prisoner solely upon the evidence of the witnesses Riven 
before the commuting Magistrate without examining them altesh— 
v. Majohar, 24 W.R 11; Shibdayal v. Emp.. 1883 PR 23, τ Section 
does not allow the use of the deposition as a substitute for 


“ 
᾽ν . 
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at the trial, This section 1s not am exception to sec. 286; 1 does not 
dispense with the examination of the witnesses directed by sec. 286--- 
Subha v, Q. E., 9 Mad. 83; Q v. Radhy, 1 W.R. 14. Without exanun- 
ing the witness it is improper to read his deposition given before the 
Magistrate and to ask him if it is true. Such a procedure amounts to 
putting a leading question to the witness, and it 1s an implied intimation 
that the same βίου is expected from him again—Emp. v, Ram Piare, 
5 C.PLR. 33 Further, the statements made by a witness before the 
committing Magistrate should not be read out to the witness in the trial 
before the defence has had an opportunity of cross-examining him—~ 
Narain Das v Crown, 3 Lah 144 (154), 23 CrL.J. 513, 


Moreover, the deposition of the witness before the committing Magis- 
trate can be used as evidence if the witness is examined at the trial 
as a witness Where the witness before the committing Magistrate, 
being found concerned in the offence, was committed to take his trial 
along with the accused in the case, the deposition in the Magistrate's 
Court could not be treated as evidence against the accused under this 
section, he not beng a witness in the trial—Slubdayal y Crown, 1883 
PR 23 


898. Use of the deposition :—Where a deposition of a wit- 
ness given before the committing Magistrate 1s tendered in evidence at 
the Sesstons trial, the Sessions Judge should then and there determine the 
question of its admissibility and record his reasons for its admission as 
evidence—Q E, v Vithu, 1 BomLR 156 


Where the witnesses made certain statements rmplicating the accused, 
before the committing Magistrate, but at the tral before the Sessions 
Judge they resiled from those statements and told an altogether different 
story, held that the statements made before the committing Magistrate were 
not merely relevant for the purpose of contradicting or negativing the state- 
ments made before the Court of Session under sec. 155 Evidence Act, 
but that under sec. 288 could also be treated as ‘‘evidence in the case’ 
i.e aS substantive evidence of all the facts therein deposed to—Maruti v 
Emp , 46 Bom 97, 63 I.C. 332, 22 Cr.L.J. 636; Amir Zaman v. Crown, 
6 Lah. 199, 26 P.L.R. 361, 26 Cr.L.J. 1245; Abdul Gani ν, Emp., 53 Cal. 
181, 42 0.1.1. 205, 26 Cr.L.J. 1577; Tall v. Emp , 47 All 276, 26 CrL J 
450; Rakka v, Emp., 6 Lah. 171, 27 Cr.L.J. 438; Bahadur ν, Emp., 19 
SLR. 71, 26 Cr.LJ, 1063 A certain witness made a statement before 
the committing Magistrate, but resiled from that statement before the 
Sessions Judge, whereupon his statement made before the committing 
Magistrate was put in evidence under sec. 288, and in order to corroborate 
this statement, a statement made by that witness before the Police was 
proved and put in evidence. Held that the statement made before the 
committing Magistrate was ‘testimony’ within the meaning of sec 157 of 
the Evidence Act, and therefore the prior statement made before the Police 
was admissible in evidence to corroborate the statement made before the 
committing Magistrate—Mam Chand v. Crown, 5 Lah 324 (328), 25 
CrLj 1201. Where a Sesstons Judge, being of opinion that certain 
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prosecution witnesses had been gained over by the accused, allowed their 
depositions given before the committing Magistrate to be received in 
evidence, held that this section enabled the Court to treat such depositions 
as substantive evidence in the case at the trial, Such evidence may be 
used as much in favour of the defence as of the prosecution, and not 
merely for the putpose of contradicting the witnesses at the Sessions trial 
—Q. E. ν. Doras Sami, 24 Mad. 414; Gansa Oraon v. Καὶ E., 2 Pat. 517, 
24 Cr.L.J. 641. Depositions of witnesses taken before the committing 
Magistrate, and subsequently retracted before the Sesslons Judge, may, 
in the discretion of the Judge, be admitted in evidence at the trial in 
the Sessions Court, and when so admitted, they are on the same footing 
as any other evidence on the record—Emp, y. Dwarka, 28 All 683; 
Mamchand y Emp, 5 Lah. 324 (328), 25 Cr.L J. 1201; In re Velhah, 
45 Mad 766, 43 M.L.jJ 222 Thar is, the evidence recorded by the 
committing Magistrate, even though retracted in the Sessions Court, may 
be considered by the jury or by the assessors and the Judge, as part of 
the material or as substantive evidence upon which the verdict or the 
finding has to be given —-Umar v. Emp, 1887 PR 51, Abdul Gan v 
Emp, 42 CLJ 205; Fazaruddin v Emp, 42 CLJ 111, 26 CrLJ 
1553, Emp v Basappa, 27 BomLR 118 But there is nothing in this 
sectton which prescribes the vaiue or weight to be attached to the_evidence 
‘Whether any portion or the whole of the evidence given before the com- 
mitting Magistrate is entitled to credit, and if so, to such a degree that 
a conviction may be based upon it wholly or in part, are very important 
questions for the jury and the assessors, but they ere in no way affected 
by this sectton—Umar v. Crown, 1887 P.R. Si. It is ἃ matter for the 
discretion of the Judge whether such evidence should be used in the 
interests of justice. In many cases it would he extremely dangerous to 
tely upon such evidence where the witnesses have proved themselves in 
the Sessions Court altogether unworthy of credit—Gansa Oraonv K Ε. 
2 Pat, 517, 24 Cr.L.J. 641 A Court of Session may admit im evidence 
the statements made by witnesses _before the committing Magistrate, when 
such evidence is to a certain extent corroborated by independent testimony 
before itself, If there ts no such corroborative evidence, it ts not proper 
to base a conviction solely upon the deposition made before the Magis- 
trate—Q EE. v. Jéochi, 21 AN 11; Q E. v Jadub Das, 27 Cal 295, 
Mamchand v. Crown, 5 Lah. 324 (328), 25 CrLJ 1201, Ο Ε΄ ν 
Bharmappa, 12 Mad 123 Q E ν᾿ Nirmal Das 22 All 445. Somady 
47 Mad 232, 25 Cr.L J. 715; Pirtht v Crown, 1917 PR 37, 18 
Cr.LJ. 703; Q. Ev. Subyaya, Ratanlal 804 A conviction based solely 
on evidence given by the witnesses before the commuting Magistrate and 
Tetracted by them at the tnal is unsustanable~Sher Dil v Crown, 1019 
P.R. 17, 20 Cr.L J. 792, 53 1C 696 MH it were permussible to convict 
an accused person, relying solely upon the evidence given by 8 witness 
Ρ . relying solely up - 
before the commuttmg Magistrate, the logical consequence you ἧς the say 
the taking of evidence before the Sessions Court might be sltogether di: 
Pensed with—Q. v Amanuliah, 21 W.R. 495. Evidence given before a 
committing Magistrate cannot be effectually utihsed i support of 4 con 
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viction unless it is shown by other corroborative evidence that the evidence 
given before the committing Magistrate should be preferred to and sub- 
stituted for the evidence given at the trial—K E v. Jehal Telt, 3 Pat. 
781 (194), 6 PLT. 53, 26 CrLJ 270; Q E. v. Jadub Das, 27 Cal. 
295. Where a witness was not examined in the Sessions Court with 
regard to the particular statements made by him before the committing 
Magistrate and he did not repeat those statements before the Sessions 
Court, it was held that the Sessions Judge could not properly admit 
such statements in evidence under this section, as they were not corro- 
borated—Bajrangi v. Emp, 4 C.W.N 49 A conviction cannot be based 
upon statements of witnesses made before the committing Magistrate, when 
they afterwards came forward before the Sessions Judge and gave only 
circumstantial evidence insufficient to connect the accused with the com- 
mission of the errme—Ghanwara y Crown, 1915 PWR 15, 16 CrL} 
612 


A Sesstons Judge does nor show a proper discretion in allowing 8 
statement made before the committing Magistrate by a witness to be used 
as evidence under this section, when the witness repudiates it at the 
Sessions and attributes it to improper influence im the course of the 
investigation, and when the circumstances are such that the Judge cannot 
rely on 1t—K E v Bhut Neth, 7 C.W.N. 345 Where a witness, who 
in the Sessions trial resiles from his deposition given before the Magis- 
trate, states that the latter deposition was made under the influence of 
the Police, the Judge should exercise a proper discretion in making some 
inquiry by examining the Inspector of Police regarding the restraint and 
Pressure put upon the witness, befare admitting such statement as evidence 
—Bayrangs v Emp, 4CWwN 49 


899. “Subject to the provisions of the Evidence 
Act’? :—These words do not mean that evidence duly taken before a 
Magistrate can only be utilized at a trial in a case where the Evidence 
Act specifically authorises its use. Such a construction is erroneous, 
because there are only certain sections in the Evidence Act (secs. 32, 
33, 145, 155, 157) which can in any way be regarded as even remotely 
dealing with this subject, but none have any direct-bearmg. There 1s 
indeed im the Evidence Act nothing at all which permits or specifically 
provides for the use of evidence taken before a Magistrate as evidence 
ata trial, What is really meant by the words is that evidence duly takea 
before a Magistrate can be used for all purposes in a trial Court so long 
as the evidence Is evidence within the meaning of the Evidence Act 
fe., if the matter contained therein 1s, according to the rules laid down 
im the Evidence Act of evidentia] value. For instance, hearsay evidence 
taken before a Magistrate would not be capable of being utilized by 8 
Sessions Judge as of evidential value δὲ the tral. These words may 
also probably mean that the evidence taken before a Magistrate can only 
be used at the trial subject to the procedure jaid down in the evidence 
Act—K. Εἰ v. Jehat Telt, 3 Pat 781 (788-790), 6 PL.T. 53, 26 CrL J. 
270; Bahadur v. Emp., 19 5.1.8, 71, 26 Cr.L J 1063. 
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The words ‘for all purposes subject to the provisions of the Evidence 
Act’ do not mean that the evidence given before the committmg Magis- 
trate can be used in the Court of Session only for the purpose of corro- 
boration and contradiction in accordance with sections 155 and 157 of 
the Evidence Act. Such evidence may be acted upon by the Sessions 
Court precisely as if that evidence has been deposed to before the 
Sessions Judge. The words merely mean that the law of evidence enacted 
in the Evidence Act must be complied with For rnstance, evidence 
which had been wrongly admitted by the committing Magistrate, in viola- 
tion of the provisions of the Evidence Act, cannot be transferred to the 
file of the Sessions Judge and used at the trial. The amendment is 
obviously introduced for the purpose of removing any doubts as to the 
right of the Court to treat the evidence given before the committing 
Magistrate as sustenttve evidence in the tral, when such evidence has 
in the discretion of the trial Court been properly brought on that Court's 
record—Amtr Zaman v Crown, 6 Lah 199, 26 PLR. 361, 26 Cr.L J. 
1245; Abdul Gant v Enip., 53 Cal 181, 42 CL) 205, 26 Cr.L.J 1877; 
Emp. v Basappa, 27 Bom LR. 113, 26 Cr LJ 705, Behari v. Emp, 49 
All 251, 27 Cr.L J 1365 (1367). The words ‘‘subject Evidence Act” 
mean nothing more than that such statements should not contain matters 
which would be irrelevant or inadmussible under the Evidence Act— 
Behan v. Emp, supra 


900, Practice and procedure :—The counsel for the prisoner 
1s not entitled to refer to the deposition for the purpose of contradicting 
the witness without having drawn the attention of the witness to the 
alleged contradiction in his deposition, and without having given him 
an opportunity of explaining tt—Emp, y. Zawar, 31 Cal. 142, Lachm: Lal 
ν, K, E., 3 PLT. 398, 23 Cr.L.J. 218, AIR 1922 Pat. 40 Before 
a Judge can use as evidence the deposition given before the Magistrate, 
he is bound to let his intention, or the possibility that he may do so, be 
known to the accused and to the prosecution, in order to afford the accused 
and the prosecution an opportunity for testing such statement by cross- 
examination or otherwise dealing with such statement as part of the case 
which may be taken into consideration by the Judge Otherwise it is 
impossible for the prosecution or the defence to deal with the matters 
which may influence the Judge’s mind in coming to a deciston—Emp. v 
Behar, 1886 AW.N. 256; Musa v Emp, 30 CeLJ 333 (Nag). 

It 1s improper for the Judge trying a case te take a witness's deposi- 
tion bodily from the committing Magistrate's record, and to treat it as 
evidence before the Court itseli~Q E v Dan Saha, 7 All 862, Q E 
v feochi, 21 All, 111 The Judge ts bound to put to the witnesses, whort 
he proposes to contradict by their previous statements, the whole or such 
Portion of their depositions as he intends to rely upon, so as to afford 
them an opportunity of explaining their meaning or denying that they had 
made any such statements and se forth—-Q@ E v Dan Sahat 7 All 862; 
Sadar Dinv Emp, 10 Lah LJ. 460, 20 CrL J l047 (1048) 

When a counsel or pleader cross-examines a witness with reference 
to 4 previous deposition, the parts thereof to which the cross-etamunation 
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viction unless it is shown by other corroborative evidence that the evidence 
given before the commitnng Magistrate should be preferred to and sub- 
stituted for the evidence given at the trial—K E. ν Jehal Teli, 3 Pat. 
781 (794), 6 PLT 53, 26 Cr.L.J 270; 0. E. v. Jadub Das, 27 Cal. 
295. Where a witness was not examined in the Sessions Court with 
regard to the particular statements made by him before the committing 
Magistrate and he did not repeat those statements before the Sessions 
Court, it was held that the Sessions Judge could not properly admit 
such statements in evidence under this section, as they were not corro~ 
borated—Bajrangi vy Emp., 4 ΟΝ 49 A conviction cannot be based 
upon statements of witnesses made before the committing Magistrate, when 
they afterwards came forward before the Sessions Judge and gave only 
circumstantial evidence insufficient to connect the accused with the com- 
mission of the crime—Ghanwara v. Crown, 1915 PW.R. 15, 16 CrL J. 
612. 


A Sesstons Judge does not show a proper discretion in allowing ἃ 
statement made before the committing Magistrate by a witness to be used 
as evidence under this section, when the witness repudiates it at the 
Sessions and attributes it to improper influence im the course of the 
investigation, and when the circumstances are such that the Judge cannot 
rely on it—K. Ε ν. Bhut Nath, 7 CWN 345. Where a witness, who 
in the Sesstons trial resiles from his deposition given before the Magis- 
trate, states that the latter deposition was made under the influence of 
the Police, the Judge should exercise a proper discretion in making some 
inquiry by examining the Inspector of Police regarding the restraint and 
pressure put upon the witness, before admutting such statement as evidence 
Bajrang: v Emp, 4 CWN 49 


899. ‘Subject to the provisions of the Evidence 
Act’? :—These words do not mean that evidence duly taken before a 
Magistrate can only be uttlized at a trial in a case where the Evidence 
Act specifically authonses its use. Such 4 construction 1$ erroneous, 
because there are only certain sections in the Evidence Act (secs. 32, 
33, 145, 155, 157) which can in any way be regarded as even remotely 
dealmg with this subject, but none have any direct-bearing. There is 
indeed m the Evidence Act nothing at all which permits or specifically 
provides for the use of evidence taken before a Magistrate as evidence 
at ἃ trial. What is really meant by the words is that evidence duly taket 
before a Magistrate can be used for ali purposes in a trial Court so long 
as the evidence is evidence within the meaning of the Fvidence Act. 
ie, if the matter contained therein 1s, according to the rules laid down 
in the Evidence Act of evidential value For instance, hearsay evidence 
taken before a Magistrate would not be capable of being utilized by 2 
Sessions Judge "as οἱ evidential value at the trial. These words may 
also probably mean thst the evidence taken before a Magistrate can only 
be used at the trial subject to the procedure Isid down in the evidence 
Act—K. E, v. 76καὶ Telit, 3 Pat. 781 (188-190), 6 PL.T. 53, 26 Cr.L J. 
270; Bahadur v Emp, 19 SLR. 71, 26 Cr.L.J. 1063. 
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The words ‘for ‘all purposes subject to the provisions of the Evidence 
Act’ do not mean that the evidence given before the committing Magis- 
trate can be used in the Court of Session only for the purpose of corro- 
boration and contradiction in accordance with sections 155 and 157 of 
the Evidence Act. Such evidence may be acted upon by the Sessions 
Court precisely as if that evidence has been deposed to before the 
Sessions Judge. The words merely mean that the law of evidence enacted 
am the Evidence Act must be complied with For instance, evidence 
which had been wrongly admitted by the committing Magistrate, in viola- 
tion of the provisions of the Evidence Act, cannot be transferred to the 
file of the Sessions Judge and used at the trial, The amendment is 
obviously introduced for the purpose of removing any doubts as to the 
tight of the Court to treat the evidence given before the committing 
Magistrate as sustantive evidence in the trial, when such evidence has 
in the discretion of the trial Court been properly brought on that Court's 
record—Amir Zaman v. Crown, 6 Lah 199, 26 P.L.R. 361, 26 Crib J. 
1245; Abdul Gant v. Emp., 53 Cal 181, 42 CL J 205, 26 CrL.J 1577; 
Emp. v. Basappa, 27 Bom L R. 113, 26 CrL J 705, Behari v. Emp., 49 
All, 251, 27 Cr Lb J. 1365 (1367). The words ‘subject Evidence Act” 
mean nothing more than that such statements should not contain matters 
which would be irrelevant or inadmissible under the Evidence Act— 
Behart v. Emp , supra 


900, Practice and procedure ~The counsel for the prisoner 
1s not entitled to refer to the deposition for the purpose of contradicting 
the witness without having drawn the attention of the witness to the 
alleged contradiction in his deposition, and without having given him 
an opportumtty of explaining it—Emp. vy Zawar, 31 Cal 142; Lachmi Lal 
v, Κι E, 3 P.L.T, 398, 23 CrL.j. 218, AIR 1922 Pat. 40. Before 
a Judge can use as evidence the deposition given before the Magistrate, 
he is bound to let his intention, or the possibility that he may do so, be 
known to the accused and to the prosecution, in order to afford the accused 
and the prosecution an opportunity for testing such statement by cross- 
examination or otherwise dealing with such statement as part of the case 
which may be taken into consideration by the Judge Otherwise it is 
impossible for the prosecution or the defence to deal with the matters 
which may influence the Judge’s mind in coming to a decssion—Emp. v. 
Behari, 1886 A W.N. 256, Musa v Emp, 30 Cr.L J. 333 (Nag.). 

It 1s improper for the Judge trying a case te take a witness's deposi- 
tion bodily from the commutting Magistrate's record, and to treat it as 
evidence before the Court itself—-Q E v Dan Saha, 7 All 862,Q E 
v feochi, 21 All, tl The Judge is bound to put to the witnesses, whom 
he proposes to contradict by their previous statements, the whole or such 
pottion of their depositions as he intends to rely upon, so 85 to afford 
them an opportunity of explaining their meaning or denying that they had 
made any such statements and se forth—Q E v Dan Sahai, 7 All. 862; 
Sadar Din v Emp, 10 Lah L.J 460, 29 Cr LJ 1047 (1048). 

When ἃ counsel or pleasder cross-examines a witness with te 
to a previous deposition, the parts thereof to which the cross-evaminati 
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is directed should be set out in the Judge's minute of the proceedings; 
the depositions must also be numbered and translated in the minute of 
the proceedings~Q E. v. Govardhan, Ratanial 343 
Power of High Court :—Where, i an appeal, the High Court 
was of opinion that the statements made before the committing Magistrate 
by certain witnesses who were also examimed before the Sessions Judge, 
should have been brought upon the record by the exercise of the powers 
conferred by section 288, it directed the Sessions Judge to take proceed- 
ings for the purpose, alter giving notice to the acctised persons that it 
was proposed to use those statements against them+-Nagina v. Emip.. 
19 ALJ 947, 27 Cr.LJ 813, 95 LC. 477. 
289. (1) When the examination of the witnesses 
for the prosecution and the exami- 
Procedure after ex. mation (if any) of the accused are 
amination of witnesses concluded, the accused shall be 
for prosecution asked whether he means to adduce 
evidence. 


(2) If he says that he does not, the prosecutor may 
sum up his case; and if the Court considers that there is 
no evidence that the accused committed the offence, it 
may then, in a case tried with the aid of assessors, record 
a finding, or in a case tried by a jury, direct the jury to 
return a verdict, of not guilty. 

(3) If the accused, or any one of several accused, 
says that he means to adduce evidence and the Court 
considers that there is no evidence that the accused com- 
mitted the offence, the Court may then, in a case tried 
with the aid of assessors, record a finding, or in a case 
tried by a jury, direct the jury to return a verdict, of not 
guilty. 

(4) If the accused, or any one of several accused, 
says that he means to adduce evidence, and the Court 
considers that there is evidence that he committed the 
offence, or if, on-his saying that he does not mean to 
adduce evidence, the prosecutor sums up his case and 
the Court considers that there is evidence that the accused 
committed the offence, the Court shall call on the accused 
to enter on his defence. 


901. Examination of the accused :—The words ‘iI any” 
in this section show that although under sec 342 it is imperative on the 
Judge to examine the accused, still the examination may be dispensed with 
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in some cases, e.g. where the accused has admitted his guilt and had 
been examined by the committing Magistrate—Khudiram Bose v. Emp., 
9 GLJ. 55, 8.1.6, 625. 


Sum up :—The prosecution has a right to sum up under sub-section 
{2) when all the accused say that they do not mean to adduce evidence— 
Ὁ. E. ν. Sadanand, 18 Bom. 364. 


902. ‘No evidence’ :—Sub-section (2) or (3) applies only where 
there is no evidence, and would not cover cases where the Court considers 
that the charge 1s itself improper—Dwarka Lal y. Mahadeo, 12 All. 551. 


When there is no evidence, the jury should be directed to find a 
verdict of not guilty; and it 1s wrong to leave it to the jury to say whether 
the accused 1s guilty or not gulty—Q. v Greedhary, 7 W.R. 39 When 
there 1s no evidence which can, if believed, amount to proof, the case 
should not be put to the jury at all, as a verdict of guilty, if the jury 
returns such a verdict, cannot under such circumstances be sustained— 
Q. ν. Rutton Das, 16 ΔΕ. 19. 


The words ‘no evidence’ do not mean “πὸ satisfactory, trustworthy or 
conclusive evidence " If the Court is satisRed that there 1s not upon 
the record any evidence which, even if it were perfectly true, would 
amount to legal proof of the offence charged against the accused, then 
the Court has power, without consulting the assessors, to record a Anding 
οἱ not guilty, but the Sessions Judge has no such power merely because 
he considers the evidence untrustworthy, or unsatisfactory or inconclusive, 
It is not the intention of the Legislature that the assessors of the jury 
should give their opinion or verdict im those cases only where the Judge 1s 
inclined to believe the evidence for the prosecution—Q E v Munna Lal, 
10 All, 414; Q. E. v. Vaytrram, 16 Bom, 414 A court can acquit the 
accused under sec. 289 only in a case in which there is no evidence that 
the accused committed the offence. So, if there 1s any direct evidence 
which, ff believed, would establish the offence, the accused must be 
called upon to enter upon his defence, and the trial should be completely 
gone through, even though the Sessions Judge himself did not believe 
the evidence—Pub Pro y. Nal Goundan, 2 Weir 382 The case can 
be withdrawn from the jury only on the gfound that there is no evidence 
at all, and not on the ground that the Judge disbelieved the evidence for 
the prosecution on the strength of the medical evidence—Hurroo Shaka, 
τὸ WR, 20 

The accused must be acquitted under this,section if there is no 
evidence on the prosecution side and he cannot be convicted on the 
evidence given against him by the witnesses called by the co-accused in 
his defence—In re Raghove, 5 MLT 75, 10 CrLJ 68 

When a judgment of acquittal 1s recorded under this section, the 
opinions of the assessors need not be recorded—Reg ν Parvati, 7 BH 
Cc 82 

Finding of “not proven’? :—The Code does not provide for a finding 
of "not proven”? The proper course 1s to record a finding of ‘not guilty’? 
—Korada Gummanna, 2 Weir 381. 
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903. Defence :—A criminal case ought not to be adjudged on 
mere probabilities. The burden of proof is always on the Crown and not 
to any extent on the accused; and unless the evidence is of such a nature 
as to enable the Court to judge rather than conjecture, the accused should 
not be called upon to make his defence~Q. E. v. Ganesh, Ratanlal 772; 
Ὁ. B. v. Narayan, Ratanlal 779 

It is not ἃ mere formality, but an essential part af the criminal trial, 
to call upon the aceused to enter on his defence; and omission to do so 
is not a mere irregularity curable by Sec. S37—-Q. E. v. Imam Ali, 23 
Cal. 252. In Premgir v. Emp., 16 ALJ. 41, 19 Cr.L.J. 209, 4316 
785, however, the omission to call upon the accused to enter an his 
defence was held to be ἃ mere irreguiarity cured by Sec. 537, unless 
the accused was prejudiced thereby. 


The accused shali be called upon to adduce evidence after the prose~ 
cution witnesses are examined, for it is only when sufficient evidence has 
been produced thst he can be cafled on to enter upon his defence. It 
is extremely irregular to examine the defence witnesses before the close 
of the prosecution evidence ; but the conviction will not be set aside if this 
irregularity has not prejudiced the accused—In re Tuributtoh, 4 C.L.R. 
338, 

Wt the accused has not his witnesses present, the Judge may post~ 
pone the case—In re Koli Prosunno, 23 W.R, 88, 


290. The accused or his pleader may then open 

Bi his case, stating the facts or law on 

μὰ τὰ which he intends to rely, and 
making such comments as he thinks necessary on the 
evidence for the prosecution. He may then examine his 
witnesses (if any) and after their crass-examination and 


re-examination (if any) may sum up his case. 


904, Examination of defence witnesses :—The accused is 
at liberty to meet the case im any way he likes He can, as to the whole 
or any pact οἵ the case against him, rely on the witnesses for the prosecu- 
tion, or may call fresh evidence himself. No adverse inference will be 
drawn against him, if he does not produce or examine any witnesses— 
Emp. v. Dhunno, 8 Cal, 121; Hurry Churn v. Emp, {0 Cat, 140; Ashraf 
Alév. K. E., 21 G.W.N, 1152 (per Huda 1). But where a prima facie 
case of circumstances making out of tending to support the charge against 
the accused is established, and he withholds evidence in disprao! or ex- 
planstion available to him and not accessible to the prosecution, an infer- 
ence unfavourable to the accused may legitimately be drawn—Ashraf Afi 
vy. ΚΙ E, 2t ΟΝ, £152 {per Teunon 1... 

When the sceused are being tried separately, each would be a com- 


patent witness at the trial of the other~Emp. v, Durant, 23 Bom 218: 
ig νυν. Puna, ἰδ Bom. 661. 
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The burden 1165 on the prosecution to prove beyond all reasonable 
doubt that the offence was committed by the accused, If the prosecution 
cannot prove the gutlt of the accused beyond all doubt, the accused is 
under no obligation to explain how the offence was committed or who 
commutted the offence or by what means—Q E v Jethmal, Ratanlal 686 
When there 1s no prima facie evidence sufficient to convict the accused, he 
is not under any obligation to explain to the Court his movements at the 
time of the offence—Q E v Bepin, 10 Cal. 970 


The record 1s not complete unless it shows the nature of the defence 
set up f the accused makes any statement, it must be recorded. If he 
makes no statement or refuses to answer when called upon to enter upon 
his defence, a note should be made accordingly, and when there is nothing 
to show the nature of the defence, a note of the address to the Court (if 
any) should be recorded—Jn re Gopal Ηαμασα, 15 WR 16. 


905. Cross-examination ‘—An accused person must be allowed 
to cross-examine the witnesses called by another co-acctsed for his de- 
fence, if the case of the latter is adverse to that of the former—Ram Chand 
v Hanif, 21 Cal 491 But the accused cannot éross-examine his own 
witnesses. Thus, where a prosecution witness was examined before the 
committing Magistrate but was not called in the Sessions Court, and 
thereupon the counsel for the defence exammed him, he would be treated 
as a witness for the defence, and the defence counsel was not entitled to 
cross-examine him, unless it appeared that the witness was suppressing 
the truth or was lying or refusing to give information—Q E. ν. Zawar 
Husen, 20 All. 155. 


291. The accused shall be allowed to examine any 


Right of accused as Witness not previously named by 
to examination and him, if such witness is in atten- 


summoning of αἷς dance; but he shall not, except as 


provided in sections 211 and 231, 
be entitled of right to have any witness summoned, other 
than the witnesses named in the list delivered to the . 
Magistrate by whom he was committed for trial. 


906. Summoning witnesses:—The accused is entitled as a 
matter of right to secure the attendance of all witnesses named in thé lst 
delivered to the Magistrate—Q v. Bhoolun, 2 W.R. 6; Q. v. Islam, 15 
W.R. 34; Q. ν. Prosunno, 23 W.R. 56; and a conviction without summon- 
ing and examining the defence witnesses Is liable to be set aside—Q. ν. 
Mookun, 12 W.R, 22; Faizuddin v. K. E., 47 Cal. 158. 2 


If some of the witnesses whose names have been entered in the list 
given to the committing Magistrate (under sec. 211) [all to appear in the 
Sessions Court, the Judge ought to summon them, and he cannot refuse 
to do so on the ground that the application for summons has been made 
ata Iste stage of the trial (viz δὲ a time when the evaminstion of the 
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903. Defence :—A criminal case ought not to be adjudged on 
mere probabilities The burden of proof is always on the Crown and not 
to any extent on the accused; and unless the evidence is of such a nature 
85 to enable the Court to judge rather than conjecture, the accused should 
not be called upon to make his defence—Q. E v. Ganesh, Ratantal 772; 
Ὁ ΞΕ. v. Narayan, Ratanlal 719 

It 1s not a mere formality, but an essential part of the criminal trial, 
to call upon the accused to enter on his defence; and omission to do so 
is not a mete irregularity curable by Sec. 537—Q. E. v. Imam Alt, 23 
Cal. 252. in Premgir v. Emp., 16 A.LJ. 41, 19 Cr.L J. 209, 43 1C. 
785, however, the omission to call upon the accused to enter on his 
defence was held to be a mere irregularity cured by Sec. 537, unless 
the accused was prejudiced thereby. 


The accused shall be called upon to adduce evidence after the prose- 
cution witnesses are examined, for 1t 1s only when sufficient evidence has 
been produced that he can be called on to enter upon his defence. It 
is extremely irregular to examine the defence witnesses before the clos¢ 
of the prosecution evidence ; but the conviction will not be set aside sf this 
irregutarity has not prejudiced the acctsed—In re Turibullok, 4 C.L.R. 
338. 

It the accused has not his witnesses present, the Judge may post- 
pone the case—In re Kali Prosunno, 23 W.R. 58 


290, The accused or his pleader may then open 

Defence. his case, stating the facts or law on 

which he intends to rely, and 

making such comments as he thinks necessary on the 

evidence for the prosecution. He may then examine his 

witnesses (if any) and after their cross-examination and 
re-examination (if any) may sum up his case. 

904, Examination of defence witnesses :—The accused is 
at liberty to meet the case 10 any way he lkes He can, as to the whole 
or any part of the case agaist him, rely on the witnesses for the prosecu- 
tion, or may call fresh evidence himseif. No adverse inference will be 
drawn against him, 1f he does not produce or examine any witnesses— 
Emp. ν. Dhunno, 8 Cal, 121; Hurry Churn v. Emp, 10 Cal. 140; Ashraf 
Ali ν. K. E., 21 C.W.N. 1152 (per Huda J.). But where a prima facie 
ease of circumstances making out or tending to support the charge against 
the accused 15 established, and he withholds evidence in disproof or ex- 
planation available to him and not accessible to the prosecution, an infer- 
ence unfavourable to the accused may legitimately be drawn—Ashraf Ali 
v. K. E., 31 C.W.N. 1152 (per Teunon J.}. 


When the accused are being tried separately, each would bea com- 
petent witness at the trial of the other~—Emp. v. Durant, 23 Bom. 213: 
Ὁ. E. v. Mona Puna, 16 Bom. 661. 
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The burden lies on the prosecution to prove beyond all reasonable 
doubt that the offence was committed by the accused. I! the prosecution 
cannot prove the guilt of the accused beyond all doubt, the accused is 
under no obligation to explain how the offence was committed or who 
committed the offence or by what means—Q E. ν. Jethmal, Ratanlal 686 
When there is no prima facie evidence sufficient to convict the accused, he 
15 not under any obligation to explain to the Court his movements at the 
tume of the offence—Q E v. Bepin, 10 Cal 970. 


The record 1s not complete unless it shows the nature of the defence 
set up. If the accused makes any statement, it must be recorded. If he 
makes no statement or refuses to answer when called upon to enter upon 
his defence, a note should be made accordingly, and when there is nothing 
to show the nature of the defence, a note of the address to the Court (if 
any) should be recorded—in re Gopal Hajjaza, 15 W.R 16, 


905. Cross-examination .—An accused person must be allowed 
to cross-examine the witnesses called by another co-accused for his de- 
fence, if the case of the latter 1s adverse to that of the former—Ram Chand 
v. Hanif, 21 Cal 401 But the accused cannot éross-examine his own 
witnesses Thus, where 8 prosecution witness was examined before the 
committing Magistrate but was not called in the Sessions Court, and 
thereupon the counsel for the defence examined him, he would be treated 
as a witness for the defence, and the defence counsel was not entitled to 
cross-examine him, unless it appeared that the witness was suppressing 


the truth or was lying or refusing to give information—Q. E. v. Zawar 
Husen, 20 All. 155 


291. The accused shall be allowed to examine any 


Right of accused as Witness not previously named by 


to examination and him, if such witness is in atten- 
summoning of νῆϊ- dance; but he shall not, except as 


provided in sections 211 and 231, 
be entitled of right to have any witness summoned, other 
than the witnesses named in the list delivered to the 
Magistrate by whom he was committed for trial. 


906. Summoning witnesses :—The accused Is entitled as 8 
matter of right to secure the attendance of all witnesses named in thé lst 
delivered to the Magistrate—Q v Bhoolun, 2 W.R. 6; Q. v. Istam, 15 
ΔΒ. 34; Ὁ, v. Prosunno, 23 W.R. 56; and a conviction without summon- 
ing and examining the defence witnesses is liable to be set aside—Q. v. 
Mookun, 12 W.R, 22; Faizuddin v. K, E., 47 Cal. 758 7 


ΤῈ some of the witnesses whose names have been entered in the list 
given to the committing Magistrate (under sec. 211) fail to appear in the 
Sessions Court, the Judge ought to summon them, and he cannot refuse 
to do so on the ground that the application for summons has been made 
ata late stage of the tral (τὶς at a time when the examination of the 
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other defence witnesses has been ended and the case is ready for argu- 
ments)—Faizuddin v. Κι E , 47 Cal. 758, 24 C.W N. 527, 21 Cr.LJ. 842 

The accused person cannot however require the Sessions Judge, 4s 
of right, to summon and examine witnesses other than those named m the 
Hist—-Q. ν. Bordnath, 3 W.R 29. And the Judge's refusal to grant an 
adjournment to summon a witness not named in the list is not sllegal— 
Nazir Singh ν. Emp, 7 Lah L.J. 428, 26 PLR. 767, But the Sessions 
Judge has an inherent power, if he thinks proper to exercise st, to summon 
those witnesses--In re Raja of Kantil, 8 All 668. 

A Sessions Judge should not refuse to enforce the attendance of 
certain witaesses for the defence, on the ground that there is ample 
evidence on the record about the matter; it is for the accused person and 
not for the Judge to say what amount of evidence st would be proper to 
place before the jury im order to establish the case for the defence 
Brojendra v. Κι E, 7 C.W.N. 188. 

Prosecutor's right of 292. The prosecutor shall be 
reply. entitled to reply— 
(a) if the accused or any of the accused adduces any 
oral evidence; or 
(b) with the permission of the Court, on a point of 
‘ law ; or 


(c) with the permission of the Court, when any 
document which does not need to be proved 
is produced by any accused person after he 
enters on his defence: x 

Provided that in the case referred to in clause (c) the 

reply shall, unless the Court otherwise permits, be 
restricted to comment on the document so produced. 

Change :—This section has been redrafted by section 79 of the 
Cr, P. C. Amendment Act, XVIII of 1923 Prior to this amendment, 
the section stood as follows :— 

“292, 1 the accused or any of the accused adduces any evidence, 
the prosecutor shall be entitled to reply.” 

Clauses (a) and (δ) have been drafted by the Joint Committee (1922) 
and clause (c} has been added during the debate in the Assembly on the 
motion of Mr, Srinivasa Rao. See the Legislative Assembly Debates, 
February 7, 1923, page 2011. 

907. Object and scope of section :—The object of the faw 

in this section is to let each side have an opportunity of commenting on 
the evidence of the other, and not to give an additional advantage to the 


prosecution. Therefore, where the defence counsel first sald that he 
Meant to adduce evidence, but afterwards informed the Court that he did 
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not mean to call evidence, the Judge should not allow the ght of reply— 
Hurry Churn v. Emp,, 0 Cal. 140. This section makes the tight of reply 
dependent upon the fact of evidence having been actually adduced— 
Emp v Bhaskar, 30 Bom. 421; Emp, v Abdul Ali, 11 Bom L.R> 177, 
9 Cr.L.J. 284. Under the Code of 1882, the prosecutor had a right of 
reply, tf the accused ‘‘stated that he meant to adduce evidence,” whether 
he did or did not actuatly adduce evidence 


908. What amounts to adducing evidence .—The putting 
in of the depositions of certain prosecution witnesses made before the 
commiting Magistrate and of the statements of the accused made under 
sce. 162 to a Police constable, forming part of the record sent up by the 
Magistrate, cannot be said to be adducing evidence by the accused within 
the meaning of this section The tender of them as evidence by the 
accused is merely an application to the Judge for the exercise of the dis- 
cretion vested in him by sec 288—Emp v Stewart, 3! Cal 1050, 


The prosecution shall be entitled to reply if the documentary evidence 
for the defence 1s adduced after the case for the prosecution is closed— 
Emp. v Sreenath, 43 Cal. 426, 17 Cr.L] 423 See clause (c) of the 
Section, Therefore, where during the cross-examimation of the prosecu- 
tion witnesses and before entcring upon hus defence, the accused puts in 
Some documentary evidence, it does not give a right of reply to the 
Crown, because so long as the case is in the hands of the prosecution, 
the putting in of documents cannot be said to take the prosecution by 
Surprise, and this 1s the correct test for determining whether the prosecu- 
tion should have the right of reply—Emp. v Timol, 10 C.W.N cclxvii; 
Emp v. Katiprosonna, 14 Cal 245, Q. E. v Solomon, 17 Cal. 930; Emp. 
V, Sreenath, 43 Cal 426, Ὁ v Greesh, 10 Cal 1024; Q E vy, Krishnayi, 
{4 Bom 436, Κι E ν Berch, 7 L.B.R. 84, 15 Cr.L.J 241 [Contra— 
Q Εν Hayfeld, 14 AN 212, Q Ε. v Venkatapathh, 11 Mad. 339; 
Q Εν Moss, 16 All. 88, Emp v. Bhaskar, 30 Bom. 421; K. E. v. 
Manuel, 4 LBR 5 and Crown v Bhuro, 1 SLR, 91; in these cases it 
has been held that the prosecution 1s entitled to a right of reply even if 
any documentary evidence is put in by the defence before the close of the 
evidence for the Prosecution (eg if any document is produced by the 
defence during the cross-examination οἵ 2 prosecution witness). This view 
4s no longer correct by reason of clause (c) newly added in the section.) 

If, while the case for the prosecution is going on, the defence in his 
Cross-examination utilises a witness for the prosecution to his own ad- 
Vantage or puts in a lot of documentary matter through such witness, 
it cannot deprive him of his right to the last word, because it does not 
amount to adducing evidence for the delence—Emp. v. Abdul Ali, τῇ 
Bom.L R. 177, 9 Gr L.J. 284 


909. Reply .—Reply means reply generally to the whole case. 
Even if one of the accused calls witnesses, and the others do not, the 
Prosecution is entitled to reply not merely on the evidence adduced by one 
of the accused, but generally on the whole case It is not the intention 
of this section that the prosecution 1s to sum up as to such of the accused 
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as do not call evidence, and to reply only on the evidence adduced by 
the others—Q. E. v. Sadanand, 18 Bom. 364. 


293. (Ὁ) Whenever the Court thinks that the jury 

Ri ce ie or assessors should view the place 

auenors, ΤΥ °F in which the offence charged is 

alleged to have been committed, or 

any other place in which any other transaction material 

to the trial is alleged to have occurred, the Court shall 

make an order to that effect, and the jury or assessors 

shall be conducted in a body, under the care of an officer 

of the Court, to such place which shall be shown to them 
by a person appointed by the Court, 


(2) Such officer shall not, except with the permission 
of the Court, suffer any other person to speak to, or hold 
any communication with, any of the jury or assessors, 
and unless the Court otherwise directs, they shail, when 
the view is finished, be immediately conducted back into 
Court, 

This section speaks of the view of the locus im quo by jurors and 
assessors, whereas section 5398 relates to the view of the place by 
Judges and Magistrates. 

Examination of witness, not permitted .-The assessors can only view 
the scene of the alleged offence, and cannot examine any witnesses on 
the spot; because by sub-section (2) the officer conducting the jurors or 
assessors to the spot cannot suffer any other person to speak to them 
—~Q. ν Chutterdharee, 5 WR 59 

294. If a juror or assessor is personally acquainted 

with any relevant fact, it ts his duty 
When juror or asses Η͂ ᾿ 
ἐν πα be canted, tO inform the Judge that such is the 
case, whereupon he may be sworn, 
examined, cross-examined and re-examined in the same 
manner as any other witness. 

295. If a trial is adjourned, the jury or assessors 

Jury or auesors τὸ Shall attend at the adjourned sitting, 
attend at adjourned and at every subsequent sitting, 
Steines until the conclusion of the trial. 

910. When trial should be adjourned :—A Judge is bound 
to adjourn a case in which a witness summoned for the defence is absent, 
especially if he fs ἃ material witness and the cas¢ cannot be satisfactorily 
decided In his absence—Q. v. Ishan, 15 WLR. 34; Q. ν Rajnaratn, 18 
WR 20; In re Kali Prosunno, 23 ΔΑ. 58. But under such circum: 


— 
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Stances the Judge will not be justifled In discharging the jury in the 
midst of a trial and adjourn the case to the next Sessions—Jn re Pufa- 
Snamy, 4 Bom.L.R. 939 


296. The High Court may, from time to time, 
make rules as to keeping the jury 
together during a trial before such 
Court lasting for more than one day; and subject to such 
tules the presiding Judge may order whether and in 
what manner the jurors shall be kept together under the 
charge of an officer of the Court, or whether they shall 
be allowed to return to their respective homes. 

In every case involving the punishment of death or of transportation 
for life in which the trial lasts for more thant one day, the jury should 
be kept together during the trial by the Sheriff or Deputy Shertff or such 
other officer as the presiding Judge may appoint for that purpose; and 
in every other case in which the trial shall last for more than one day, 
it shall be in the discretion of the presiding Judge whether the jury shall 


be kept together in manner aforesaid or shall be allowed to return to their 
respective homes—Bombay Gazetic, 1875, Part I, p 653 


Locking up jury. 


F.—Conelusion of Trial in Cases tried by Jury, 


297. In cases tried by jury, when the case for the 


. defence and the prosecutor's reply 

Charge to jury. (if any) are concluded, the Court 

shall proceed to charge the jury, summing up the evidence 

for the prosecution and defence, and laying down the 
law by which the jury are to be guided. 


911. “When the case .... are concluded” :—This sec- 
tion specially enacts that the Judge shalt only charge the jury when the 
case for the defence and the Prosecutor's reply are concluded, :e. after 
all the evidence has been taken on both sides, and the counsel of both 
patties have fintshed addressing the jury A Judge who charges the jury 
and takes verdict as regards some only of the accused, and afterwards 
hears arguments and takes verdict as regards the remaining accused, 
will be acting irreguicrly and contrary to the provisions of this section— 
Abdul Hameed, 36 Mad 585, 15 Cr.L J. 197. Alter the witnesses for 
the prosecution and 2 certain number of witnesses for the defence had 
been examined, the foreman of the jury asked if the defence could not 
cut down the number of witnesses they had summoned; the defence there. 
upon agreed to dispense with all further witnesses save one. The Judge 
taking the foreman's intervention as an indication that the jury hag 
decided to acquit, proceeded to charge the jury upon the case as it stoog 
‘The jury however found the accused guilty, whereupon the Tudge orderey 


fo. 
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of summing up the case is to present the jury, as materially and impartially 
as he can, a summary of the evidence and the considerations and inferences 
to_be drawn from the evidence, and as they appear both on the negative 
and the affirmative sides of the case—Enayet Hussain v. Emp., 49 Al! 
209, 28 Cr.LJ. 15 The jurors ordinarily are not men who are used to 
weighing the evidence and it is therefore necessary that all help should 
be given to them in the light of the observations made by emnent 
Judges in the decided cases—Abdul Gani v. K. E., 53 Cal. 181, 42 C.LJ 
205. Where the Judge did not sum up the evidence at all but simply 
charged the jury with these words—It is for you to say from the evidence 
you have heard whether you consider the accused guiltv or not,"’ it was 
held that the charge was wholly insufficient, and a retrial was ordered in 
the case— Emp, v Badal, 1002 A.W.N. 201 Where the Judge did not 
sum up the evidence to the jury, but only treated it generally and called tt 
a very poor evidence which standing alone amounted to nothing, it was 
held that the charge to the jury was defective—Q. Ε, v. Gangia, 23 Bom. 
316. But it 1s not necessary for the Judge, in his charge to the jury, to go 
into the minutest details in the evidence—Samaruddin v. Emp, 40 Cal. 
367, 13 Cr.L J. 821. It is smpossible for the Judge to state every item 
of the evidence or to draw the attention of the jury to every fact which 
has been deposed; but he can, without difficulty, give a summary of the 
leading points of the evidence and the considerations and inferences to 
be drawn from it on the one side or on the other—Enayet Hussain v. 
Emp, 49 All. 209, 28 Cr.LJ. 15; Jati Mak v Emp., 33 ΟΝ 918, 
1929 Cr.C. 477 
In summing up the case, the Judge must analyse the evidence and 
place before the jury all facts which legitimately arise in favour of the 
accused—Emp. v. Rajab Alt, 31 C.W.N. 881, 28 Cr LJ 742 (744); Emp. 
ν Mira, 6 Bon LR 31; and this he must do, even though the pleader 
for the accused thought it unnecessary to place much reliance on the 
defence of the accused—Ina re Sangan, 17 CrL.J. 19 (Mad), Where the 
charge to the jury was entirely onesided, and the jury were practically 
told that there was no doubt as to the facts of the case and that there 
was no use of considering the matter from any point of view other than 
that presented by the prosecution, held that the charge was entirely 
defective, and there must be 8 retrial—Emp. ν. Raab Ah, supra; Tajali 
Mun v. Emp, 7 Pat. 50, 28 Cr.L,J. 843 (846). The Judge is entitled to 
have regard to the elaboration and skill with which the rival contentions 
have been placed before the jury by the advocates on both sides, but he 
cannot omit any matters of prime importance, especially if they Javour the 
accused, merely because they have been elaborately discussed by the 
advocate—Emp. v. Malgowda, 27 Bom. 644; Emp v. Munhwasajo, 3 
SLR, 102, 11 Cr.L.J 13; Emp v. Faktra, 40 Bom 220 So also, he 
cannot omit to draw the attention of the Jury to what appears to be a 
possible answet to the charge against the accused, notwithstanding that 
at has escaped the counsel of the accused—K. E vy. Upendra, 19 C.W.N. 
653 (F.B), 16 Cr.L.J §61. Omission to put the material facts or to put 
the defence to the jury is sufficient to cause the High Court to quash 
see 
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the conviction it this Court comes to the conclusion that the πε οἱ 
the juty was allecred thereby—K E. v. Barendra, 28 C.W.N. τὸ Ne ; 
Ἐν Hill, (1911) 7 Cr App Rep. 26; R. v. Wilson, (1813) Ὁ Cr. PP 
Rep. 124. Rov Sntth, (1920) 84 1 Ῥ. GF Bur where the Judge in 

a velerence to the Statement made by the accused, the mere Or sion 
to draw the attention of the yury to the defence οἵ the accused is not 
a misdirection and does not vinate the tiai—-K Ἐς v. Bareadee Kumar 
Ghase, 28 CWN 170, 38 CLI 41! (Sankertola Postmaster Murder 
Case} The Judge ts to put everything in favour of the accused before 
the jury, but he is mot bound to do ansthing more. ft is not his business 
(Ὁ agstime the part οἱ the defence counsel It fs his duty to place the 
ewdence before the Jury as he finds it, and though the interenct teft 
to be drawn reasonably is that it would be unsafe to accept this evidence, 
ὅι is certainly open a the lury to believe what the witness satd, and to 
accept it af they choose to do so In such a case it cannot be sald that 
there was any misdirection~Samiuddin ν, Emp., 32 ὌΝΟΝ, 616 (619), 
29 Cr.j. 497. 


It there are material diserepanares in the evidence, the Judge Should 
point aut to the qwry where those discrepancies are Merely telling the 
lury that there are discrepancies without telling them anything about those 


aserepanqes, 18 ἃ tmusdirection—Enayet Husain v, Emp., 49 All. 209, 23 
CrLy ικὅ 


‘The Judge must be careful not to usurp the functions of the advocate, 
and shoufd present the evidence of the case to the jitry in ἃ dispasstonate 
and impartial manner without expressing any opinion on the reliability 


af the evidence on either, side~K, Εἰ v. Taribullak, 25 ΟΝ, 682, 
23 CrLy. 244. 


In cases of very serious offertces, and where the evidence is merely 
tircumstancial, the evidence should be read over in extenso to the jury 
(and not merely summed up}—Reg. v. Fatch Chand, 5 BU GR, 85, 
Where the trial has been a prolonged one, the fudge ought to read over to 
the jury in extenso the important testimonies in the trial—Q. E. v. Fakiva, 
Ratanfat 850. Βαϊ an omission to read out the material portions of the 
evidence ig not in itsell sufficient for the reversal of the verdict of the 
jury. In each case it must be a question whether such omission was such 
as to mislead the jury, and the Appeltate Court will not interfere unless 
it has prejudiced the accused—Emp. v. Appunna, 5 Bom.L.R. 207, 


‘The law does not expressly require 4 Judge to formulate, at the con- 
clusion of the delivery of his charge, specific questions for the jurors* 
Teply, Such a practice is however helpful in deciding the legal effect cf 
the Judge's Anding, but the formulation of such Questions requires great 
fare, and the queries should be confined within the narrowest possible 
compass—Rapay Singh v. K. £., 4 Pat 626, 27 Cr. J. 46. 


τ 514, “Laying down the Jaw” ----ῖν is the duty of the Judge to 
aa direction upon the law to the jury so far as to make them under- 
the law as bearng upon the facts, and to enable them to decide 


816 THE CODE OF CRIMINAL PROCEDURE [CH. XXIII. 


915. Misdirection to jury :—Examples :—(1) Omission to 
glve the jury a sufficient exptanation of the law so as to enable them to 
decide the point at issue is a misdirection—Emp. y. Jhubboo, 8 Cal, 739; 
Biru v. Q E, 25 Cal. 561, Sugahgadu, 2 Weir 500; In re Palavese 
Tevan, 12 CrLJ. 140, 9 M.L.T, 345; Abbas ν, Q E., 25 Cal. 736. 
Thus, where in a dacolty case, the Judge stated to the jury: ‘'Dacoity is 
committed when any number of persons not less than five conjointly com- 
mit tobbery”’ but did not explain to the jury what was necessary to con- 
stitute the offence af robbery, it was an omission to lay down the faw, 
and amounted to a misdirection—Mari Valayan v. Emp, 30 Mat 44; 
Nawab Aliv K.E,11 OL.) 315, 25 Cr.LJ 1129. So also, omission 
to explain to the jury the difference between murder and culpable homi- 
cide, or to tell them under what view of the facts the accused ought to 
be convicted of mutder or culpable homicide or to be acquitted, is 2 mis- 
direction —Hla Gyi ν. K.E,3 L.BR. 75. Where the act of the accused 
was so imminently dangerous that it must in all probability cause death 
and thus came within the definition of murder (punishable under sec. 302 
I P. 6) and the Judge himself described the act to the jury 85 
“imminently dangerous" but said that the offence was punishable under 
section 304 1 P. G. (culpable homicide not amounting to murder), held 
that there was a misdirection in not explaining to the Jury as co how the 
act which he himself described as ‘imminently dangerous’? was rendered 
punishable under section 304 1 P C.—Muhammad Yunus y, Emp., 50 
Cal 318 (324), In a case of criminal breach of trust, the Judge should 
tell the jury that the test they are to apply is whether the circumstances 
relied upon by the accused showed an intention of causing “wrongfut 
gain” or ‘wrongful loss,"? and the Judge should also explain the mean- 
ing of these tetms Omission to do so amounts to ἃ misdirection—Browne 
ν. K. B, 7 Bur L.T 20. It is a misdirection not to adequately explain 
to the Jury the law in regard to abetment—Hemanta Kumar vy, Emp., 47 
Cal. 46; or the faw in regard to onus of proof—Abdut Gohur vy. K. E., 26 
CW.N, 972, 36 C.L.J. 152, 24 στ. J. 76 

(2) Failure to call the attention of the jury to the different elements 
constituting the offence is a misdirection—Taju Pramanik vy, K. E, 25 
Cal. 711. Thus, where in a case of murder, the Judge simply asked the 
jury to find whether the prisoner inflicted the injuries On the deceased, 
{t was helf to be a musdirection; the fury ought to have been asked to 

find as to the infention of the accused to cause death or the knowledge 
that he was likely to cause death—Q. E v. Babya, 1 Bom. LR. 784; 
Natabar v, Emp., 35 Cal 531. Similarly, where in a case under secs 
474 and 475 1. P. C. the Judge told the fury that the only issue which 
they had to decide was whether the forged documents were in the posses- 
sion ot the accused, ignoring altogether the question of knowledge com- 
bined with intention which is so absolutely requisite to justify a convle- 
tlon under see 474 1. P, Ὁ, it was held that the Judge had misdirected 
the Jury—O Εἰ ν. Abaji, 16 Bom 165. Where in Ὁ case of retaining 
stolen property, the Judre directed the jury to decide whether the pro- 
νι petty was stolen and whether it was retained by the accused, without 
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asking them to decide whether the accused knew or had reason to believe 
the property to be stolen, it was held that this amounted to a misdirec- 
tion-Q. E. v. Balya, 15 Bom. 369. So also, in a case of receiving 
property stolen m the commission of a dacoity (sec. 412 1. P. C.) the 
Judge directed the jury to the effect that if they found that the properties 
were properly identified as having been the properties stolen at the time 
of the dacoity, and were found im the accused's possession, they were 
bound to presume the accused’s guilt, but the jury were not properly 
directed that it was their duty to weigh all the circumstances of the 
case and consider the accused’s explanation and then decide whether or 
not they should make such a presumption; held that this was ἃ serious 
misdirection——Satya Charan v Emp, 52 Cab 223, 26 CrL.j. 1155. 


(3) Failure to point out to the jury as to the relevancy or otherwise 
of a confession made under inducement, and merely telling the jury that 
if the confession was true it was enough to warrant the conwiction of the 
accused, is a misdirection—Thandraya v Emp, 26 Mad. 38. See notes. 
under sec 298, 


(4) Omission to explain to the jury the attitude to be taken towards 
a retracted confession as evidence against a co-accused, is a misdrrection 
—Hemanta y Emp, 47 Cal 46 Where the Sessions Judge directed the 
yury thar the retracted confession of a co-accused is practically of no 
value against any body bur the confessor, but asked the jury to take into 
consideration the confession while considering the cases of the other 
two co-accused individually, ποιά that this was a misdirection, as it was 
ltkely to prejudice the jury and lead them to give some weight to such 
Statements when they shculd have disregarded them altogether—Jn re 
Ibrahim, 42 CL.J 496, 26 Cr.L.J 1146. 


It fs a misdirection to tell the jury that the retracted confessions are 
not to be held true unless they are corroborated by independent reliable 
evidence, because there is no rule of law that a retracted confession 
must be supported by independent rehable evidence corrodarating it in 
Maternal patticularss—Q E.v Gangia, 23 Bom, 316 {Contra—Q. Εἰ v. 
Mahabir, 18 All 78; Aztmuddy vy Emp., 31 Ὁ W.N. 410, 28 Cr.L J. 485; 
Cholakel, 2 Weir 507, Karreti Venkatasami, 2 Weir 509, and Sokhan, 2 
Weir S09, where it has been held that if a confession is subsequently 
fetracted and it 15 not corroborated by independent evidence, the Judge 
should point out to the jury that it 1s not safe to rely on the retracted 
Confession unless 11 15 corroborated by independent reliable evidence, and 
an omission to point this out to the jury amounts to a misdirection). It 
ts also ἃ misdirection to the jury to tell them to leave out of consideration 
the retracted confessions of the accused—Papakha, 8 M.L.T. 372, 8 1.C. 
S73. The question to be put to the jury regarding such confessions is 
not whether they are corroborated by independent evidence but whether 
having regard to the circumstances under which they were msde and re- 
tracted and all ihe circumstances connected with them, it was more 
Probable that the originat confessions or the statements retracting them 

Cr. 52 - 
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were true. An omission on the part of the Judge to put this question 
to the jury amounts to a misdirecton—Q. E v Raman, 21 Mad 83. 


Where the Sessions Judge at first dealt with the confession at aa 
accused, and pointed out in clear and unambiguous language that the 
confession having been retracted could only be used as evidence against 
that accused alone and that it should not be taken into consideration as 
against any of the other accused, and then he proceeded to refer to the 
evidence of an approver and warned the jury to see whether the evidence 
of the approver was corroborated by the evidence of independent and 
reliable witnesses, but the Sessions Judge did not repeat the seme remark 
when dealing with the individual cases of the accused, held that there was 
no misdirection Having once given a far summary of the evidence, it 
was not to be expected that he would go on repeating what he had 
already said in a previous part of the charge, when he was dealing with 
the cases of the individual accused—Ayub Mandal v. Emp., 54 Cal. 539, 
28 Cr J. 689 (691) 

(5) A Sessions Judge should caution the jury that although it is not 
egal to convict the accused upon the uncorrobarated evidence af an 
accomplice, still it is mot the practice of the Court, nor safe or proper, to 
conyict on such evidence, unless it 1s corroborated in maternal particulars. 
Omission to state this amounts to a musdirection—Rebats Mohan v. Emp., 
56 Cal 150, 30 CrLJ 435 (439); Surya Kanta ν Κι E, 24 C.W.N 
119; Q E v. Arumnga 12 Mad. 196 But another Calcutta case lays 
down that an uncorroborated evidence of an accomplice 13 admissible 1n 
law, although it has tong been the practice for the Judge to warn the 
jury of the danger of convicting a prisoner on the uncorroborated testi- 
mony of an accomphee Therefore, it is not a rusd.rection to tell the 
jury that a conviction upon the evidence of the approver atone will not 
be Megal—-Emp v famaldt, $1 Cal. 160 (163) following the judgment of 
Lord Reading C. } in R. v. Baskerville, [1916] 2 K.B. 658 (663); See 
also Ledu Molla ν. Emp., 52 Cal 595, 42 ΟἽ... 501, 26 Cr.LJ 1037, 

(6) Where there ate several accused persons, and the case as agatnst 
all of them does not stand on the same footing, and their defences are 
different, omission by the Judge to ask the jury to consider the case a8 
against each of the accused individually, is ἃ serious misdirection—Khijir- 
uddin v Emp., 53 Cal 372, 42 CL.J. 501, 27 Cr LJ 266. 


(ἢ When a charge to the jury placed prominently before them all 
she cinoumstances thar went against the accused, and did not call their 
attention fo any of those that were in favour of the accused, it was held 
that there was 4 misdirection sufficient to vitiate the trial~Rahamat di 
vy. Emp., 4 C.W.N 196; Emp, v. Fakira, 40 Bom 220; Abdul Gajur v. 
Emp., 21 CrLj. 670 {Cal}; Sugehgadu, 2 Weir 500 (503); Alammat 
Ali ν. Emp, 44 ΟἿ] 233, 28 Cr.L J 19. Omission to make the fury 
ccquaintedl with the nature of the case for the prosecution and the nature 
of the cree for the defencs is a misdirection—Afiruduiy K E., 23 ΟΜΝ 
δ. 20 Crt] G6 Bar the fact that every pote in favour of the 

~~" accused has not heen Put to the Jury does not amount to a misdirection 
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The charge must be judged as a whole and one must see whether judging 
it as a whole the case for the two sides has been fairly put, so that the 
jury can understand what they have to decide and can come to ἃ right 
conclusion It 1s not necessary for the Sessions Judge to repeat everything 
that has been said by the pleader for the defence in his speech But he 
should draw the attention of the jury to the more essential items and 
the strongest argument that has been advanced for the defence. A mere 
reference to the argument of the pleader 1s insufficient—Haricharan v. 
Emp., 34 C.LJ 512; Abdul Sam vy Emp., 49 Cal. 573 The fact that 
the address of the defence counsel to the jury 1s a lengthy one does not 
excuse the Judge from posnting out important points of the defence argu- 
ment to the jury—Peary v. Emp, 20 C.W.N. 436 (P.B.}. A verdict 
obtained from the jury without placing before them an important piece 
of evidence in favour of the defence, whatever may have been its real 
worth, cannot be sustained—Khijiruddin v, Emp., 53 Cal. 372, 42 C.LJ. 
504, 27 Cr.LJ 266 


(8) A Judge’s direction to the jury to consider the proof of previous 
conviction as evidence giving rise to an inference regarding the character 
of the prisoner amounts to ἃ musdirection—Roskun v. Emp, 5 Cal. 768. 
See section 310 So also, the omission on the part of the Judge to warn 
the jury not to take the previous conviction into consideration when decid- 
(ng on the guilt of the accused, amounts to a misdirection—Han Charan 
v. Emp, 27 CrLJ 398 (Cal), 


(9) Omission to tell the jury that if they entertain any reasonable 
doubt about the guilt of the accused, the accused is entitled to the benefit 
ot the doubt and should be acquitted 1s a serious misdirection—Panchu 
Das ν Emp., 34 Cal 698; Sugahgadu, 2 Weir 500 (501), 


(10) Where the Judge stated in his charge to the jury that there was 
a mass of oral eviderice on behalf of the prosecution as well as for the 
defence, but that the Jury might neglect it all, it was held that this was 
a misdirection, because it is the duty of the jury to give their verdict 
upon considering the whole of the evidence—Emp v. Mira, 6 Bom.L.R 
3: 

(11) Omission to invite the jury to consider carefully what each of 
the accused said in his statement with reference to the charges framed 
against him, is ἃ misdirection—Hemanta v. Emp, 47 Cal. 46 


(12) The Sessions Judge is guilty of misdirection where he has failed 
to draw pointed attention to the fact that the Jury have to rely upon the 
testimony of an absent witness, and where evidence which ought not to 
have been allowed to be given has been improperly admitted under sec 33 
of the Evidence Act—Annayi Muthnyan v. Emp , 39 Mad 449, 16 CrLj 
2M 

(13) Where in a case of thelt, the evidence agalnst the accused 42> 
the possession of stolen property 5 years after the occurrence, Η wee dal 
thst the Judge had musdirected the fury by saying: ‘On this evi. 
notwithstanding that it is nearly 5. years since the crime curred, 
will decide whether you are satisfied with the prisoner's explo. 


᾿ f 
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his possession of the stolen property.” The proper course would be to 
tell them to consider whether after 5 years it was reasonable to require 
the prisoner to prove how he came by the goods or whether his story, 
not being in itself improbable, ought not to be accepted—Ruthanvithil, 2 
Weir 489, 

(14) Omission to point out to the jury the discrepancies in the evidence 
of the principal witnesses for the prosecution constitutes 2 misdirection— 
Tenaram v. K. E., 33 C.L.J 180, 22 Cr.L J 475; Emp. v. Durga Charan, 
26 C W.N. 1002, 23 Cr.L.J. 567. Merely telling the jury that there are 
material discrepancies in the evidence, without pointing out to them what 
those discrepancies are, amounts to a misdirection—Enayct Husain v. 
Emp., 49 All. 209, 28 Cr.L.J. 15. 

(15) Where a number of persons who could have given important 
information were not examined as witnesses for the Crown, the Judge 
should point out this fact to the jury and direct them that an adverse 
inference should be drawn against the prosecution. His omission to do 
80 amounts to a misdirection—Md. Yunus y Emp, 50 Cal. 318 (326); 
Tenaram v. Κ᾿ E., 33 C.LJ. 180, 22 Cr.LJ 475; Emp. v Dhunno, 8 
Cal. 12t; Tajali vy, Emp, 7 Pat. 50, 28 Cr.LJ 843 (844) 


(16) Failure on the part of the Court to put clearly before the jury 
the law relating to the might of private defence arising on the admitted 
and proved facts and to direct their attention to find as to whether the 
accused was, and if so, how far, justfied in preventing inyury to him- 
self in attacking his opponent, is a serious misdirection vitiating the trial— 
Aseruddin ν. Emp., 53 Cal 980, 28 Cr.LJ 273. Where the accused 
raised the plea of private defence, and the case for the prosecution was 
that there was no right of private defence at all, the Judge should simply 
tell the jury that the question they had to decide was whether or not 
the right of private defence came into existencee and not how far it 
extended or whether it was exceeded. Moreover, in dealing with the law 
as to the right of private defence, there are several important points the 
omission of which would amount to a serious misdirection. Thus, in 
a murder case, in which the right of private defence is set up, the Judge 
in explaining sec. 100 I. P, C. which contains a list of six heads of 
offences, should point out those heads which would and those which 
would not apply to the case they were trying; otherwise the jury would 
naturally disregard those to which their attention was not specially directed 
by the Judge, Further, in explaining the law as to private defence the 
Judge should also expla:n to the jury the provisions of section 101 1, P. C. 
In a case where there is a charge of culpable homicide not amounting 
to murder as well as the minor charge οἱ causing grievous hurt The 
omission on the part of the Judge to explain these points amounts to 
a misdirection~Muhammad Yunus v. Emp, 50 Cal 318 (325, 326). On 
a charge under sec. 304 1. P. C. where the defence of the accused is 
that the deceased came into his house for robbery at midnight and that 
the accused inflicted wounds on him which proved fatal, the Judge should 
expound the law to the Jury not only with reference to the right of private 
ἀείεπες of person but also with reference to the right of private defence 
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of property, and should direct the jury to consider whether the accused 
had not used more force than was necessary for preventing the deceased 
from running away with the stolen property. Omission to so charge the 
jury amounts to a misdirection—Baseruddi y, Emp., 28 C.W.N 585, 39 
CL J. 525. 

{17) The Judge 1s enttled to tell the jury that when a prisoner is 
charged with causing hurt to another, the burden of proving that it was 
done in the exercise of the right of private defence lies on the prisoner— 
Afiruddt v. K. E., 23 CW.N, 833, 20 Cr.LJ 661. But when the 
accused has examined witnesses to prove the defence (eg, the right of 
private defence) set up by him, it is no Jonger necessary for the Judge to 
refer to the law relating to burden of proof (because the accused has 
discharged that burden), the Judge should simply ask the jury to decide 
the question of fact on the evidence before them. If in such a case the 
Judge refers to the provisions of section 105 of the Evidence Act, it would 
muslead the jury and lead them to think that the defence set up by the 
accused would require a higher standard of proof This is clearly a 
misdirection—Md Yunus v. Emp, 50 Cal 318 (325) 


(18) It is a misdirection to suggest to the jury that in capital cases 
stronger evidence of a higher degree of certainty is required than in other 
criminal cases—Leg Rem v Lalit Mohan, 49 Cal. 167 


({9} Omission to warn the jury to pay no attention to the previous 
proceedings amounts to a musdirection—Mir Mowz v K. E., 31 C.LJ. 
305, 2! Cr LJ, 554, 58 1.0, 858. ͵ 


(20) Where one of the witnesses for the prosecution is himself sus- 
pected of being implicated in the offence, the jury should be directed not 
to accept his evwence without the most careful sctutiny. Omission to give 
such a direction amounts to a serious misdiréction—Satya Charan v. 
Emp, 52 Cal. 223, 26 Cr.L.J. 1155. 


(21) The question as to whether the accused was under 12 years of 
age and incapable of understanding the nature of his act is one for the 
jury to decide, notwithstanding no proof may have been adduced δὴ the 
point; and if the Judge attempts to exclude the consideration of the ques~ 
tion from the juty by saying that they should Jeave that question out of 
account altogether, it amounts to a misdirection—-Emp v. Alt Raza, 28 
OC 69, 26 CrLJ. 310 

(22) Where the witnesses who had made certain statements before 
the committing Magistrate retracted those statements at the trial, the 
Sesstons Judge ought to tell the jury that the witnesses should be looked 
upon with suspicion and that their evidence should be regarded with 
great caution, and the Judge ought to ask the lury to decide for ther, 
selves as to which of the two versions is correct. If instead of dririz oy 
the Judge expresses his opinion with a certain degree of assertion ts “6,5 
effect that the statements made before the committing Marlsirsr: gee 
true and that the depositions given before him are false, hiv cfzeze go 
the Jury is vitisted by misdlrection—Abdul Gant v- KOE. S83 Cat το: 
42 CLL J. 205, 26 Cr.L.J. 1577. 
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(23) Where a Judge repeatedly tells the jury that if they are morally 
convinced of the guilt of the accused, their verdict should be that of 
guilty, if amounts to a misdirection The jury has to return 8 verdict 
of guilty not wpon their moral belief of a case but upon the legal proof 
of the facts constituting the offence—Enayet v. Emp., 49 All. 209, 28 


CrLJ. 15. 

(24) It is a misdirection not to explain to the jury the difference 
between a crime and a civil wrong (eg the distinction between ἃ civil 
and ἃ criminal trespiss)—K, E. v. Madan Mandal, 41 Cal. 662, 15 CrL J 


155. 

916. Effect of misdirection :—A misdirection does not 
Justify a reversal of the verdict of the jury unless the misdirection has in 
fact occasioned a failure of justice—Legal Remembrancer y Shyam 
Sundar, 26 CW.N 558, Ramdas v Emp, 8 Pat. 344, 30 Cr.LJ 72! 
(723) Unless the misdirection is material, the conviction will not be 
disturbed {n appeal—Jn re Mullimayandi, 45 M.L.J. 845, Wafadar v. K. 
E., 21 Cal. 955. The High Court will not set aside a verdict where it 
is not erroneous inspite of the musdirection—Emp, v. Natmaddi, 22 
ΟΝ. 572; Wafadar ν. K E, 21 Cal 955 See Note 1151. 

But if the misdirection 1s of a serious character, e g where there is 
ἃ prave omission on the part of the trial Judge to direct the jury on an 
important point, it will justify a reversal of the conviction; such @ mis~ 
direction cannot be made good merely by counsel’s calling attention to 
it at the termination of the summing up—Padam Prasad ν, K. E., 33 
C.W.N. 1121 (1141) (SB), 50 CLJ 106, 30 CrL] 993 


917, Non-direction;—Mere non-trection is pot necessarily 
misdirection, those who allege misdirection must show that something 
wrong was satd or that something was said which would make wrong that 
which was left to be understood—Eknath y K. E., 1 P.LJ. 317, 17 Cr. 
LJ. 383, Abrath v. N. W. Ry Co, (1886) LR. 11 AC. 247; R. v. 
Stoddey, (1909) 25 T.L R. 712; K. E. v Barendra, 28 CW N, 170 (199); 
Emp v. Fateh Chand, 44 Caf. 477. A non-direction is not a misdirection 
untess the jury has been misled or unless the non-d:rection is of primary 
anportance—Champa v. Emp., 29 Cr 1. 325 (333) (Pat.). It ts only 
when the non-direction is such that there are grounds for thinking that 
the jury by reason of st may have been put on the wrong track and made 
to arrive.at a wrong conclusion thet such non-direction can amount to a 
musdirection—Bayt Mian v. Emp., 6 Pat. 817, 29 Cr.L.J. 81 (83) Ina 
charge of untawful assembly, the omission to explain clearly to the ΤΥ 
the alleged common object of the unlawful assembly js not a musdirection 
but a mere non-direction which will not justify the verdict bemng set aside, 
if the prisoner was not prejudiced thereby--Rahamat.Ali vy Emp., 4 ~ 
C.W.N 196, Abdul Sherk v Emp. 17 CrLJ 92 (Cal). Failure to 
potnt out the jury the weakness of ihe evidence against the gecused and 
the possibilty of the offence having been committed by another is not 
wire misdirection, but merely a ron-direction—Q y. Chonnce, 5 

“R13 Gmission to call the attention of the Jury to the evidence of 


on 
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defence witnesses whom the High Court considered to be untrustworthy 
15 A Mere non-direction and not a musdirection—Emp v. Rochia, 7 Cal. 
42, Omission to enter into details concerning the identification of stolen 
articles is not a mis-direction—Q. ν Madhul Mal, t W.R. 22. 


298. (I) In such cases it is the 
duty of the Judge— 

(a) to decide all questions of law arising in the course 
of the trial, and especially all questions as 
to the relevancy of facts which it is proposed 
to prove and the admissibility of evidence 
or the propriety of questions asked by or on 
behalf of the parties; and in his discretion, 
to prevent the production of inadmissible 
evidence, whether it is or is not objected to 
by the parties; 

(b) to decide upon the meaning and construction of 
all documents given in evidence at the trial ; 

(c) to decide upon all matters of fact which it may 
be necessary to prove in order to enable 
evidence of particular matters to be given; 

(d) to decide whether any question which arises is 
for himself or for the jury, and upon this 
point his decision shall bind the jurors. 

(2) The Judge may, if he thinks proper, in the course 
of his summing up, express to the jury his opinion upon 
any question of fact, or upon any question of mixed law 
and fact, relevant to the proceeding. 


Duty of Judge. 


Illustrations, y 


{a) It is proposed to prove a statement made by a person 
not bemg a witness in the case on the ground that circum- 
stances are proved which render evidence of such statement 
admissible. 

It is for the Judge, and not for the jury, to decide whether 
the existence of those circumstances has been proved. 

(6) It is proposed to give secondary evidence of n docu- 
ment the onginal of which js alleged to have been lost or 
destroyed. 

It is the duty of the Judge to decide whether the original 
has keen lost or destroyed. 
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(20 1: ts a mvedirection noe to explsin to the Jury the deference 
Nrecen acome and a chil erons (eg the distinction δῖ ἐπ a civil 
and ἃ erimenal trespaes) -K Oy Matsa Maadsl ΑἹ Cat 662, 18 Cr] 
1ss 

916. Effect of misdirection —A  rusd.rection 
Justify a reversal of the verdict of the fury unless the misdirection has m 
[4τἰ occasioned a Isilure of Jusnce—Legal Rertervbrancer ν Ste" 
Susdar, 06 CWN, S88, Randas v Emp. 8. Pat. 344, 3) Cr Ly. 121 
F232). Unitess the misdirection is material, the cenviction will not be 
disturbed In appeal—in re Mullirigyandi, 45 ML J. 8415; Woetedar ν Ke 
Δὸς 21 Cat O85 The High Court will not set aside a verdict where it 
fs not e¢rroncous inspite of the misdisection—Erip ov, Neimaddi, 22 
CW.N, 572: Wafedsr v. XK. Τὶ, 21 3]. OSS See Note 1151. 

Bur if the micJirection Is of & serious chiracter, e.g where there Is 
ἃ grave omission on the part of the trial Judge to direct the Jury on an 
Important point, It will Justify # feversal of the conviction, such @ mis- 
direction cannot be mise food merely by counsel's calling attention to 
{ at the termination of the summing up—Padam Prasad ν. K. E, 33 
ΟΝ E21 (1141) ($B), $0 C.L.J, 106, 30 CrL J 993 


917. Non-direction:—Mere non-direction is pot necessarily 
misdirection, those who allege misdirection must show that something 
wrong was said or that something was said which would make ν rong that 
which was left to be understood—Eknath v. K. E., 1 PL J 317, 17 Cre 
1.1 353; Abrath v N. W. Ry Co, (1886) LR Wt A.C. 247; Rv. 
Stoddey, (1909) 25 T.L R. 712; K. Εἰ v. Barendra, 28 ΟΝ, 110 (199); 
Emp v. Fateh Chand, 44 Caf 477. A non-direction is not a misdirection 
unless the jury has been misted or unless the non-direction is of primary 
inportance-Champa v. Emp, 29 Cr.L.J 325 (333) (Pat). It is only 
when the non-direction is such that there are grounds for thinking that 
the jury by reason of st may have been put on the wrong track and made 
to arrive at a wrong conclusion that such non-direction can amount to a 
misdirection—Bajit Mian v. Emp., 6 Pat. 817, 29 Cr.L.J 81 (83) Ina 
charge of unlawful assembly, the omission to explain clearly to the jury 
the alfeged common object of the unlawful assembly is not a misthrection 
but a mere non-tirection which will not justify the verdict being set aside, 
uf the prisoner was not prejudiced thereby—~Rahamat-Al vy. Emp., 4 - 
CW.N 196, Abdul Sheik v. Emp., 17 Cr.L.J. 92 (Cat). Failure to 
Point out the jury the weakness of the evidence against the accused and 
the possibility of the offence having been committed by another is not 
oy bositive misdirection, but merely a non-direction—Q. v. Choonce, 5 

R13 Omussion to call the attention of the jury to the evidence of 
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by the Judge. It is the duty of the Judge to direct the attention of the 
jury to those portions of the evidence confirming or corroborating the 
accomphice’s story which do or do not fulfil the requirements of the rule 
of jaw that an approver’s evidence must be corroborated in material 
particulars and must be such as to connect the accused with the crime. 
But the Judge must not tell the jury that such or such witness does in 
fact corroborate the accused. That is the function of the jury and depends 
upon whether they believe the witness or not—Rebati Mohan v. Emp., 
56 Cal 150, 32 CW.N. 945, 30 Cr.L.J, 435 (438, 439). Though an 
omission to direct the attention of the jury to those portions of the 
corroborative evidence which amount to corroborative evidence in law 
would only be 8 non-drection, 11 1s & misdirection if the Judge points 
out to the jury certain portions of the evidence as fulfilling the require- 
Ments above stated, when in fact they do not do so—Rebat: Mohan, supra. 

Where the counsel for the prosecution in his opening address referred 
to a complaint preferred against the accused on an earlier occasion, and 
it had no bearing on the present case except to show that the accused 
Was a man of immoral character, and it appeared that the complaint had 
Not been formally proved in the earlier case, the Judge should caution 
the jury that the contents of the complaint are not relevant to the matter 
sm issue before them and they should pay no attention to the contents of 
the complaint. His omission to do so amounts to a misdirection— 
Padam Prasad vy Emp., 33 C W.N. 1121 (1141) (S.B), 50 C.L.J. 106, 30 
CrL J 993, 1929 Cr C. 228, 


Confessions :—It 15 for the Judge to decide whether the statements 
er confessions mad¢ to the Magistrate and how much of the confessions 
Made to the police ate admissible ; leaving it to the jury to decide amounts 
to a misdirection—Amiruddin ν, K. E., 45 Cal. 557. Omission to mention 
to the jury that a confession made by the accused to the police-officer is 
inadmissible in evidence 1s a misdirection—Someshwar v. Emp., 3 P.L.T. 
101, 23 Cr Ly. 91 The Judge must decide whether the confessions are 
voluntarily made or caused by inducement, threat or promise. It is ποῖ 
tor the jury to decide But once the confessions are admitted in evidence 
it is for the jury to determine the “eight to be attached to them and 
whether they are true or false—Khiro Mandal v. K. E., 33 C.W.N. 1112 
(1113), 1929 Cr C 362; Emp. vy. Kesari, 11 Bom. L.R. 332, 2 1.6. 517, 
10 CrL.J 65 But the Judge should charge the jury that the mere 
confessions of prisoners tned Simultaneously with the accused for the 
same offence, which are in a very qualifed manner made operative as 
evidence by sec. 30 of the Cvidence Act, ought to be valued merely as 
sccomplice’s testimony, and to be treated ss evidence of 3 pecuharly 
infirm and defectne character Tequiting careful scrunny before wt can be 
safely rehed on—Q. v. Rardoyal, 21 WLR. 47 Where a Judge admitted 
in evidence s contession made before a Police Oficer and directed the 
jury that the confession could and should be used not merely sgsinst the 
maker but 5150 against his co-sccused. it ass 5. misdirection—A miruddin 
ve KLE, 45 Cal. 551. 

As regards retracted confessions, see Nove StS, no, (4) under sec. 297. 
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920. Inadmissible evidence :~It Is the duty of the Judze to 
see that evidence which Is not admissite in itself should not be allowed 
to po in, to the prejudice of the aceused—Abhas v. Q. F., 25 Cal 735 
Te is the duty ot the Judse to interpose and see that ro improper use of 
the law Is mide apainst the sceu sna that no improper evidence Is 
piven to the jury—Padany Prasad v. E.33 CW.N. 1124 (1141) (5 Β), 
$0 C.L.J. 100; Rov. Wakefeld, (1799) 27 St. T. 670 Where a docu- 
ment, which is not per se admissible, is sdmitied by the Court, ard the 
sceured having suMclent opportunity at the trial omits to take any objee- 
Hon, he ctnnot alterwards In appeal impeach the verdict of the juty on 
the ground’ thit the document hal been admitted without formal proof. 
But it 15 competent to the High Court to consider whether, after eveluding 
the evidence wroncly admutted, the rest of the evidence is sufficient to 
sustain the verdict—Ram Bhagwat v. Emp., 19 Cr.L.j. 556. (Pat) 
Where during the trial before a Jury the Public Prosecutor read an alleged 
confession of the accused which not being recorded according to law was 
inadmissible Jn evidence, held that the irregularity of allowing it to be 
reid might have influenced the minds of the Jury, however carefully the 
Judge might have endeavoured to remove any impression caused thereby, 
and that the accused was entided to ἃ retrial—Damodar v, Emp, 3 
P.L.T. 52, 23 Cr.b J. 141. 

If inadmissible evidence has been admitted by the Judge, the High 
Court will consider whether the evidence improperly admitted is of such 
‘A nature that it possibly may have considerably influenced the minds of 
the fury, and whether it Is reasonably certain that the jury would have 
acted on the unobjectronable evidence if the wrongly admitted evidence 
had not also been presented to them—Padam Prasad v. K. FE. 33 CW Ν, 
1121 (1140) (S B.), 50 C.L.J 106, 30 Cr.b J. 993 

Meaning and construction of document.—The Judge 
must explain to the jury the legal construction to be put upon a document 
and its legal effect and bearing—Q. v. Sctul, 3 W.R. 69 If there appears 
to be ἃ palpable blot or alteration on the face of a document, the Judge 
his every nght to draw the attention of the jury to it—Q. v. Kissoree, 
17 WR 58 

921, Clause (c) :—It is the duty of the Judge to decide upon all 
matters which it may be necessary to prove in order to enable evidence 
of particular matters to be given.Thus, if it is proposed to give secondary 
evidence of 2 document the ortginal of which is alleged to have been 
lost or destroyed, it is the duty of the Judge to decide whether the 
original has been lost or destroyed—Q. E vy. Lalsingh, Ratantal 452. 
Where the accused made one confession before the committing Magistrate, 
and another confession before the Corrt_of Session, retracting the pre- 
vious confession, and alleged that he was beaten by the Police and the 
previous confession was caused by inducement offered by the Police, it 
was held that the Judge ought to decide whether the Arst confession was 
induced by illegal promise and whether that inducement still existed or 
had been effectually dispelled when the Magistrate recorded the confession 
πὸ E vy, Rupya, Ratanlal 245. 


“on . 


Src 298.) THE CODE OF CRIMINAL PROCEDURE 827 


922. Expression of opinion by Judge :—~Though it ls open 
10 a Judge to express his opinion to the jury om any matier of fact, still 
the Judge ought to refram from expressing any decided opinion on 
matters of fact in unmistakable terms, because the decision of the ques~ 
tons of fact 1s left entirely for the fury—Bharnt Chunder, 1 W.R. 23 
Q. v Gunga, 1 WR 25, Rakamat Ah vy Emp., 4 C.W.N. 196 The 
Judge in tis charge to the jury ought not to express his own opinion 
ἸΏ terms too dogmatic and unqualified, even though he informs them 
that they are not bound by any opinion of his—Ofel Molla ν. K. E., 18 
CWN 180,15 CrL J 147, Taal Aan v Emp, 7 Pat. 50, 28 CrL.j. 
843 (844), Topandas v Emp, 25 CrL J 761 (Sind). The Judge should 
be careful to express his opimion in such a way 85 not m any way 10 
interfere with the duties of the jury to finally decide according to their 
own view of the tacts—fazeruddin v K. E, 42 ΟἿ... 111, 26 CrL.J. 
1553 The Judge should not impress his own opinion indelibly on the 
mind of the jury and thus give ther no option but to artive at a decision 
which he himself arrived at—Khiyiruddin y. Emp , 53 Cal. 372, 42 C.L J. 
$04, 27 CrL] 266, Natbulla y Emp., 43 CLJ 488, 27 CrL)j. 1038, 
He should present the facts in their natural aspect and ought to leave the 
wry to decide the facts for themselves, and he must not suggest far- 
fetched explanations of pots that tell in favour of or against either 
party--Kizhakedath Unniram, 2 Weir 386; In re Subbu Tevan, 144 ML T. 
442, 14 CrLJ 628 If he expresses any opinion, he should also add 
that st 18 his oWn opinion which is not bindsng on the jury and that the 
jury is at liberty to draw their own conclusions—Lavmana, 2 Weir 385 
(386), Q E v Bepin, 10 Cal, 970; Topandas v Emp., 25 Cr.LJ 761 
(Sind), Panchu Des v Emp. 34 Cal 698; Natabar v. Emp., 35 Cal, 531. 


In the course of his summing up, the Judge has a right to express 
his opinion, and {f he expresses an opinion which is an unfair one, the 
High Court can interfere to remove the ill consequences of such action. 
But st is not necessary that the Judge should, in expressing his opinion, 
qualify st by the most elaborate safeguards. The question is, whether 
on the whole the case has been fairly Jett within the jury's province. If 
the Judge attempts to take the case out of the jury’s province by some- 
thing ia the nature of impossing his own view upon the jury, it is a case 
of misdirection, but if a Judge simply states his opinion which the law 
allows tim to state, in such a manner that intelligent jury men should 
see for themselves that it is only his opinion and nothing else, it is not 
necessary for him to add as a safeguard a semark that it is only his 
opinion and thar the jury are perfectly at liberty to form their own—Des 
Ry v Emp. § OWN, 497, 29 Cr LJ}. 721 (722), The Judge should not 
fefrain from expressing his own opinion about the facts Any anxious 
care on the part of the Judge to avoid suggesting even the Taintest sus- 
picion of his own Opinion to the lury 1s entirely misconceived A Judge 
ought fo tefl a jury what his opinion is, so tong as he makes it clear that 
they are at liberty to regard or disregard if 2s they please. A charge 
which svoids any expression of opinion would generally amount to 8 
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$20. Inadmissible evidence :—It is the duty of the. Judge to 
see that evidence which is not admissible in itself should not be allowed 
to go in, to the prejudice of the accused—Abbas v. Q. E., 25 Cal. 736. 
It 1s the duty of the Judge to interpose and see that no improper use of 
the law is made against the accused and that no improper evidence is 
given to the jury—Padam Prasad v. K. E., 33 C.W.N 1121 (1141) (5.8.), 
50 C.L.J. 106; R. v Wakefield, (1799) 27 St. T 679 Where a docu- 
ment, which is not per se admissible, is admitted by the Court, and the 
accused having sufficrent opportunity at the trial omits to take any objec- 
tion, he cannot afterwards in appeal impeach the verdict of the jury on 
the ground that the document had been admitted without formal proof. 
But it is competent to the High Court to consider whether, after excluding 
the evidence wrongly admitted, the rest of the evidence 1s sufficient to 
sustain the verdict—Ram Bhagwan v. Emp, 19 CrLJ 886 (Pat.). 
Where during the trial before a jury the Public Prosecutor read an alleged 
confession of the accused which not being recorded according to law was 
inadmissible in evidence, held that the irregularity of allowing it to be 
read might have influenced the minds of the jury, however carefully the 
Judge might have endeavoured to remove any impression caused thereby, 
and that the accused was entitled to a retrial—Damodar vy Emp, 3 
PLT. 52, 23 Οὐ} 141. 

lt inadmissible evidence has been admitted by the Judge, the High 
Court will consider whether the evidence improperly admitted is of such 
a nature that it possibly may have considerably influenced the minds of 
the jury, and whether it is reasonably certain that the jury would have 
acted on the unobjectionable evidence sf the wrongly admitted evidence 
had not also been presented to them—Padam Prasad ν. K E, 33 C W.N 
1121 (1140) (S.B), 50 C.LJ 106, 30 Cr.L.J 993. 

Meaning and construction of document.—The Judge 
must explain to the jury the legal construction to be put upon a document 
and its legal effect and besring—Q v. Setul, 3W.R 69 If there appears 
to be a palpable blot or alteration on the face of a document, the Judge 
has every right to draw the attention of the jury to it—Q. v. Kissoree, 
17 WLR. 58. 

921, Clause (c) :—It 1s the duty of the Judge to decide upon all 
matters which it may be necessary to prove in order to enable evidence 
of particular matters to be given Thus, if st is proposed to give secondary 
evidence of a document the original of which is alleged to have been 
lost or destroyed, it is the duty of the Judge to decide whether the 
original has been lost or destroyed—Q E v. Lalsingh, Ratanlal 452 
Where the accused made one confession before the committing Magistrate, 
and another confession before the Corrt of Session, retracting the pre- 
vious confession, and alleged that he was beaten by the Police and the 
previous confession was caused by inducement offered by the Police, it 
was held that the Judge ought to decide whether the first confession was 
induced by illegal promise and whether that inducement still existed of 
had been effectually dispelled when the Magistrate recorded the confession 
—Q E v. Rupya, Ratanlal 245. 
as 
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they need not find which of the two statements is Ialse—Md Humayun, 
21 WR 72. 


924. Questions of fact .—It is the duty of the jury and not 
of the Judge to decide all questions of fact Where in the summing up, 
the Judge left no question of fact for the jury to decide but decided all 
himself, and said expressly that in fs opinion [t was proved that the 
accused had committed murder, and the only thing he left to the jury was 
to say which of the exceptions to sec 300 I P C. applied if the jury 
held that the offence did not amount to murder, it was held that such 
a summing up was not in accordance with law, and a new trial should 
be ordered—Q v Shamsher, 9 W.R. 51. But although the jury are the 
sole judges of facts, still it 1s the duty of the Judge to help the jury to 
6nd facts He has to advise the jury as to the logical bearing of the 
evidence admitted upon the matters to be found by them—Afiruddi v. 
K E,23CWN 833, 20 CrL J. 661 


The following are instances of questions of facts:—(1} The question 
of intent in a case of kidnapping—K E v. Hughes, t4 All 25; (2) the 
question as to whether there was free consent, in a case under sec. 376 
I P C—Q v Gopaul, 1 WR 21, (3) the question whether a fact was 
or was not proved, or what fact was proved—Sadhu Sheikh ν, Emp, 4 
CWN 576, (4) the question as to the identity of thumb impressions 
on two or more documents for the purpose of ascertaining whether the 
thumb impressions are of one and the same person—Pancha Mandal v. 
Emp, | CLJ 385, (5) the question whether possession of the stolen 
property was recent enough ‘to warrant a conviction for the substantive 
offence of dacoity—Guzzala Hanuman v. Emp, 26 Mad. 467, (6) the 
question as to whether the accused was under 12 years of age and 
imcapable of understanding the nature of his act—Emp ν, Ali Raza, 28 
OC 69. 26 CrLJ 310, (7). The question whether a confession is true 
or false is a question of fact to be decided by the jury, and the question 
whether the confession is voluntary (and therefore admissible) or not is 
for the Judge to determine. It is not open to the Judge to ask the jury to 
determine whether the confession is voluntary or not, even though it is a 
question of fact, for the result would be that the jury would have had 
put before them evidence which was inadmissible, and the difficulty of 
removing the effect of the inadmissible evidence from the Jury’s mind 


is obvious—Khiro Mandal vy. K. E, 33 C.W.N. 1112 (1113), 1929 
Cr. Ὁ. 362, 


Mlustration (a ) :-—Although Ilustration (a) lays down that In 8 
charge of murder the Judge should explain to the jury the distinctlon 
between murder and culpable homicide, still where in a tris] for murder, 
a verdict for culpable homicide not amounting to murder could not be 
Properly come to, under any aspect of the case before the Court, the 
Judge is not called upon to explain to the jury the distinction betwee 
murder and culpable homicide not amounting to murder—Nex Alya 
K. E., 8 L.B R. 306 (F.B.), 17 Cr.L.J. 49, 32 LC. 641. μ 


é 
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300. In cases tried by jury, after the Judge has 
Retirement to con finished his charge, the jury may 
sider. retire to consider their verdict. 


Except with the leave of the Court, no person other 
than a juror shall speak to, or hold any communication 


with, any member of such jury. 

925, After a charge is made to the jury, the jury should not be 
allowed to disperse but should at once retire to consider the verdict. 
Where after the charge, they were allowed to go home and come back 
some hours later, and then they considered their verdict, held that the 
trial was vitiated—Sariman v. Emp., 6 P.L T. 552, 26 Cr.L.J. 861. 

This section, which is explicit in its terms, should be strictly observed 
and it is highly undesirable that a jury in any case should have any com- 
munication with any body (even the Judge) who is not a juryman upon 
the subject matter of the trial. It is also highly undesirable that a Police 
constable should be stationed anywhere or in any position in which he 
can hear the deliberations of the jurymen, or that anybody should be in 
ἃ position where it is possible for him to know the form the deliberations 
of the jury fook or what view any particular furor expressed about the 
matter—BSanamali, 44 Cal. 723, 21 C.W.N, 167, 18 Cr.L.J 311. Where 
it was proved that after the charge to the jury had been delivered, a 
person other than a juror spoke to or held communication with a member 
of the jury without the leave of the Court, it was held that that was 
sufficient to upset the verdict, and it was πΌϊ necessary to consider whe~ 
ther the irregularity had in fact prejudiced the accused—Benimadhub v. 
K. E, 46 Cal. 207, 22 C.W.N. 740, 19 στ J. 737. But where during 
an adjournment of the Court before the Judge’s charge was finished; 
one of the jurors was seen conversing with strangers but it did not appear 
that the conversation was about the case, st was held that this was not 
a sufficient ground for interfering with the verdict of the jury—In re Pulla 
Subba, 10 L.W. 379, 20 Cr.L.J 790, 581 Ὁ. €94 

After the conclusion of the evidence and after the conclusion of the 
address of the Public Prosecutor, and hefore the defence had been heard 
in full and before the Sessions Judge had summed up the case to the Jury, 
one of the jurors, in a room occupied by the clerks of the pleaders, in 
answer to some questions put to him, intimated that in tus opinion the 
accused was guilty of the charge agamst him, and the Sessions Judge, 
although informed of the fact, proceeded with the trial, and took the 
verdict of the jury; held that the verdict must be set aside and there 
should be a fresh trial before a fresh jury—Emp vy. Nazr Ah, 25 C W.N. 
240 «Alter the jury had retired to consider their verdict in a criminal 
ease they saw the Judge mim his chamber and asked him for 2 direction 
on 8 point of law. The Judge and the jury then went into the Court- 

room end the jury m the presence of the pleaders put certain questions 
to the Judge, and the answers thereto were recorded Held that the 
mere fact that a question was put by the jury to the Judge, not in open 
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Court but in chamber did not vitiate the trial, but was ar best on 
uregularity—Bilaschandra v. Emp., 27 C.W.N. 626 (625) 


301. When the jury have considered their verdict, 
Deli 4 the foreman shall inform the Judge 
livery of verdict. 


what is their verdict, or what is the 
verdict ‘of a majority. 


926. Verdict-—It is a dangerous thing for a Court to rely upon 
anything except the verdict of the Jury, or to listen to the deliberations 
of the jury, or to the statements of individual jurymen made to this of 
that person after they had performed thelr duty and delivered their verdict 
~Banamali, 44 Cal. 723, 21 C.W.N. 167. 


The law does not prescribe any specific form in which the verdict is 
to be returned The jury may retum their verdict In any form they 
think ft—Q, y. Hurry Prosed, 14 WLR. 59 


The jury can return a verdict for a lesser offence, ignoring the graver 
charge, af the evidence before them does not warrant a verdict for the 
latter—Q. vy. Satoo Sheikh, 3 W.R 41. And the jury may do so, even 
though the accused was not charged with the lesser offence~Pattikadan 
v Emp., 26 Mad 243. Thus, the jury can return a verdict for abetment 
‘or attempt, though the prisoner was charged with the substantive offence 
only—S. P, Ghosh v. Emp, 8 Bur. L.T. 247, 16 Crb J. 676; Subrati 
v. K. E, 13 OS. 295, 11 Cr.L J. 630, Where the charge against the 
accused was under sec 149 read alternatively with sec. 325 1, P. Cy 
(ue being members of an unlawful assembly, and causing grievous hurt 
‘by implieation) a verdict of guilty of the offence under sec. 325 alone, 
although it did not form the subject of a separate charge, was legally 
sustamable—Gort. v Mahaddi, 5 Cal. 871 When a person is charged 
with several offences arising out of ἃ single act or series of acts, the 
word ‘verdict’ means the entire verdict on all the charges and is not 
confined to a verdict on a particular charge—Krishna Dhan v, Q. E., 22 
Cal, 377. Where there are several accused, the jury have to give their 
verdict on the acts against each man severally, and even when several 
prisoners are jointly tried, the jury can convict one and acquit the other: 
—jamuruddi v K. E., 16 C W.N. 909, 13 Cr,L.J. 715. 


By ‘verdict’ should be understood the collective opinion of the jury as 
a body, arrived at after mutual consultation and ascertained and announced 
by the foreman. In case of disagreement among the jury, the individual 
opinions of the members are never intended to be disclosed—Pubhic Prose- 
eutor v. Abdul Hamid, 36 Mad. 585. If a Judge records the individual 
opinions of the jurors by name, the procedure is opposed to the funda- 
mental principle of the scheme of trial by jury—Jagannath v. Emp., 12 
O.L.J. 643, 2 OW.N. 534, 26 CrL.}. 1346, Where it was 


d that 
the verdict of the jury was arrived at by casting lots, wh the ~ 
Judge held an inquiry and examined the individual jurors, ἢ the 


Statements of the jurors as to what happensd 3 the jury-room 
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the mode in which the verdict was arrived at were inadmissible—Emp. 
v. Harkumar, 40 Cal. 693, 17 C.W.N, 787, 14 Cr.L J. 392. 


Where after the delivery of the verdict the jury wants to say some- 
thing more, tt is undesirable to stop the jury at such stage of the pro- 
ceedings, for it may happen that before the verdict is recorded the fore- 
man may make some observations in respect of that verdict yhich may 
show the Judge that the jury have not properly understood the case. It 
would then be the duty of the Judge not to record the verdict, but to 
re-charge the jury so 2s to Jay the case properly before them—Narayar 
v. Emp , 30 Cal 485 Where the jury were apparently not able to follow 
the summing up of the Judge as regards the law bearing on the charges, 
1t is the duty of the Judge, when the foreman told him of it, to explain it 
to them again—In re Palavesa Tevan, 1911 MW.N. 190, 12 CrL.J. 140 
There can be no vahd verdict if the jury have not rightly understood the 
nature of the offence in question—Q v. Sustiram, 21 W.R. 1. 


302. If the yury are not unanimous, the Judge may 
Procedure where jury Yequire them to retire for further 
differ. consideration. After such a period 
as the Judge considers reasonable, the jury may deliver 
their verdict, although they are not unanimous. 


927. Application of section :—Under this section the 
Sessions Judge can ask the jury, if they are not unanmmous, to retire for 
further consideration, before the delivery of verdict, but cannot do so 
after its actual delivery—Kya Nyun v Καὶ Ε, 11. ΒῈ 140, 15 CrLJ 
678; Pub. Pro v Abdul Hamid, 36 Mad 585 


But if the verdict is not clear, the Judge may require them, after 
delivery of verdict, to consider it even though they be unanimous, since 
a verdict which is ambiguous or not clear cannot be received—Q v 


Uokoor, 1 W.R. 50. 


928. If the jury are not unanimous:—A jury may be 
required to retire for further consideration, only when their verdict is not 
unanimous. An unanimous verdict of the jury, unless it is contrary to 
Taw, must be received by the Judge—Gort. v Mahaddi, 5 Cal 871; Q. 
v Joykisto, 7 WR 22; Hia Gyiv. K. E., 3 L.BR. 75 If the jury is 
unanimous, and there is no ambiguity in the verdict, the Judge cannot 
require them to reconsider their verdict—Q E. v. Madhavrao, 19 Bom. 
735; Q. E. v. Devi, 20 Bom. 215 If the Sessions Judge disagrees with 
the unanimous verdict of the jury, the only course open to him is to act 
under sec. 307—Emp v. Kondiba, 28 Bom. 412. 


When the jury are not unanimous, it is open to the Judge to require 
them to retire for further constderation, giving at the same time further 
directions on matters of law—Emp. v. Bhadmia, 6 Bom.L.R. 258 But 
the Judge Is not bound to summon a fresh jury—Q. v. Gopaut, 1 ΜΕ. 
41 


aa 
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303. (1) Unless otherwise ordered by the Court, 
Verdict to be given (the jury shall return a verdict on all 
δὰ cach charges. the charges on which the accused 
Judge may question is tried, and the Judge may ask 
aise them such questions as are neces- 
sary to ascertain what their verdict is. 


Questions and answers (2) Such questions and the 
to ‘be recorded. answers to them shall be recorded. 


929. Verdict on all the charges —The Judge ought to 
call upon the jury to return a verdict on each one of the heads of the 
charges If the trial 15 for murder of two persons, and the jury return. 
a verdict of guilty, the Sessions Judge should ascertain, whether the 
verdict relates to the killing of one or the other or both—Q E v. Berkia, 
Ratanlal 746; Krishna Dhan v. K E, 22 Cal 377 


Where there are more than one accused as well as several charges, 
it would be a convenient course if the officer of the Court were to take 
a verdict of the jury upon each charge separately Thus, in a case the 
accused were charged under sections 147, 148, 304, 325 and 3261 PLC, 
and the Sessions Judge asked the jury the comprehensive question: “ἢ 
shall want you to give me a verdict in respect of the offences under 
sections 147, 148, 304, 325 and 326 1. P C. for each of the accused’’ 
and the jury returned an incomplete verdict, 1 6., they gave a verdict 
only as regards sections 147 and 148 and expressed no opinion as regards 
the other charges; and the Sessions Judge had to question the jury again 
on the other charges. The High Court held the procedure to be faulty, 
and directed that in such ἃ case the officer of the Court should at first 
put the question to the jury: “What is your verdict with regard to each 
of accused as regards the charge under section 147 I. P C 2”? He would 
then get a clear answer upon this charge Then he would ask: ‘What 
ts your verdict with regard to each of the accused as regards the charge 
under section 148?” He would then get a definite answer to that ques- 
tion Then he would proceed on the same way and ask- ‘‘What is your 
verdict with regard to each of the accused as regards the charge under 
section 304>" and so on It this procedure 1s adopted, there would be 
no difficulty im gettmg a complete verdict from the yury—Eran Khan 
v Emp, 50 Cal 658 (663), 24 CrLJ 838, AIR 1924 Cal. 47. 

ff a Judge charges the jury and takes verdict as regards some only 
of the accused, and afterwards hears arguments and takes verdict 85 
tegards the remaining accused, he acts irregutarly and contrary to the 
Provisions of this Code—Pub Pro v. Abdul Hamid, 36 Mad. 585 

930. Questioning the jury :—This section provides a suit- 
able procedure where the verdict of the jury 1s 50 vague and uncertain 
that in order to ascertain whether the jury intended to bring in a verdict 
of guilty or not guilty, it is necessary to ask supplementary questions— 
KE. v Derajtulla, 34 C.W.N 283 (284). The Judge is entitled to 
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the mode in which the verdict was arrived at were inadmissible—Emp. 
v. Harkumar, 40 Cal. 693, 17 C.W.N. 787, 14 Cr.L.J. 392 


Where after the delivery of the verdict the jury wants to say some- 
thing more, it is undesirable to stop the jury at such stage of the pro- 
ceedings, for it may happen that before the verdict is recorded the fore- 
man may make some observations in respect of that verdict which may 
show the Judge that the jury have not properly understood the case It 
would then be the duty of the Judge not to record the verdict, but to 
re-charge the jury so as to lay the case properly before them—Narayan 
v. Entp , 36 Cai 485 Where the juty were apparently not able to follow 
the summing up of the Judge as regards the law bearing on the charges, 
it 15 the duty of the Judge, when the foreman told him of it, to explain it 
to them again~In re Palavesa Tevan, 1911 ΜΙΝ, 190, 12 Cr.L.J 140. 
There can be no valid verdict if the jury have not rightly understood the 
nature of the offence in queston—Q v Sustiram, 21 WR. 1. 


302. If the jury are not unanimous, the Judge may 
Procedure where jury Tequite them to retire for further 
differ, consideration. After such a period 
as the Judge considers reasonable, the jury may deliver 
their verdict, although they are not unanimous. 


927. Application of section -~—Under this section the 
Sessions Judge can ask the jury, if they are not unanimous, to retice for 
further consideration, before the delivery of verd:ct, but cannot do so 
after its actual delivery—Kya Nyunv Κα E,7LBR 140, 15 CrLJ 
678, Pub Pro v Abdul Hamid, 36 Mad 585. 


But if the verdict is not clear, the Judge may require them, after 
delivery of verdict, to consider it even though they be unanimous, since 
a verdict which is ambiguous or not clear cannot be received~-Q v. 


Uokoor, 1 W.R. 50. 


928. If the jury are not unanimous:—A jury may be 
required to retire for further consideration, only when their verdict is not 
unanimous. An unanimous verdict of the jury, unless it is contrary to 
law, must be received by the Judge—Govt v. Mahaddi, 5 Cal. 871; 0. 
v. Joykisto, 7 WR. 22, Hia Ογὶ ν. K. E., 3 L.B.R Ἴ5 If the jury is 
unanimous, and there is no ambiguity in the verdict, the Judge cannot 
require them to reconsider their verdict—Q. E. ν Madhavrac, 19 Bom, 
7135; Ο E. v. Devji, 20 Bom. 215 If the Sessions Judge disagrees with 
the unanimous verdict of the jury, the only course open to him ts to act 
under sec, 307—Emp, v. Kondiba, 28 Bom 412 

When the Jury are not unanimous, it is open to the Judge to require 
them to retire for further consideration, giving at the same time further 
directions on matters of lav—Emp. v. Bhadmia, 6 Bom.L.R. 258. But 
ne Judge is not bound to summon a fresh jury—Q. v. Gopaul, 1 W.R. 
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303. (1) Unless otherwise ordered by the Court, 
Verdict to he given th jury shall return a verdict on all 
ouceach charges > the charges on which the accused 
__ Judge may question is tried, and the Judge may ask 
ae them such questions as are neces- 
sary to ascertain what their verdict is. 


Questions and answers (2) Such questions and the 
to be recorded. answers to them shall be recorded. 


929. Verdict on all the charges —The Judge ought to 
call upon the jury to return a verdict on each one of the heads of the 
charges If the trial is for murder of two persons, and the jury return 
a verdict of guilty, the Sessions Judge should ascertain, whether the 
verdict relates to the killing of one or the other or both—Q E v. Berkia, 
Ratanlal 746; Krishna Dhan ν Καὶ Ε. 22 Cal 377, 


Where there are more than one accused as well as several charges, 
it would be ἃ convenient course if the officer of the Court were to take 
ἃ verdict of the jury upon each charge separately Thus, in a case the 
accused were charged under sections 147, 148, 304, 325 and 3261 P C., 
and the Sessions Judge asked the jury the comprehensive question: “ἢ 
shall want you to give me a verdict in respect of the offences under 
sections 147, 148, 304, 325 and 326 I P. C for each of the accused” 
and the jury returned an incomplete verdict, 1 6,, they gave a verdict 
only as regards sections 147 and 148 and expressed no opinion as regards 
the other charges; and the Sessions Judge had to question the jury again 
on the other charges The High Court held the procedure to be faulty, 
and directed that in such a case the officer of the Court should at first 
put the question to the jury: ‘What 1s your verdict with regard to each 
of accused as regards the charge under section 1471 P C ? He would 
then get a clear answer upon ths charge Then he would ask ‘What 
15 your verdict with regard to each of the accused as regards the charge 
under section 148°" He would then get ἃ definite answer to that ques- 
tton Then he would proceed on the same way and ask ‘What is your 
verdict with regard to each of the accused as regards the charge under 
section 304?” and so on It this procedure is adopted, there would be 
no difficulty in getting a complete verdict from the jury—Eran Khan 
v Emp., 50 Cal 658 (663), 24 CrLJ 838, AIR 1924 Cal 47. 

If a Judge charges the jury and takes verdict as regards some only 
of the accused, and afterwards hears asguments and takes verdict as 
regards the remaining accused, he acts irregularly and contrary to the 
Provisions of this Code—Pub Pro vy Abdul Hamid, 36, Mad 585 

930. Questioning the jury .—This section provides a suit. 
able procedure where the verdict of the jury is so vague and uncertain 
that in order to ascertain whether the jury mtended to bring an a verdict 
of guilty or not guilty, it is necessary to ask supplementary questio 
KE. v. Derajtulla, 34 ΟΝ. 283 (284). The Judge is entitt 
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question the jury as to their verdict, only where it is ambiguous or In- 
complete so that it is necessary to ascertain what the verdict really is— 
Abdul Hamid, 36 Mad, 585; Emp. v. Abdul Hamid, 32 Cal 759; Q. E. 
v. Dada, 15 Bom 452; Wafadar v. Ὁ. E., 21 Cal. 955; Q. E., v. εν}, 
20 Bom, 215, Q v Sustiram, 21 W.R. 1. If the verdict of the jury is 
incomplete or is not free from ambiguity, the Judge is wrong in accepting 
such verdict without questioning the jury as to what their verdict really is. 
Thus, where the jury returned a verdict of ‘guilty but not voluntarily’ 
under a charge of voluntarily causing grievous hurt, and the Judge accepted 
the verdict to be one of guilty, and convicted the accused, it was held that 
the verdict was really one of not guifty, and the Judge was wrong, with- 
out further questioning the jury, in treating it as a verdict of ‘guilty’— 
Emp. v. Khudiram, 12 C.WN. 530; see also K. E. v. Chidghan, 7 
CW.N. 135, So also, where in a case there were several accused, and 
several charges under sections 147, 148, 304, 325 and 3261, P, Ὁ, 
and the jury returned a verdict of guilty under sec. 147 against some 
ot the accused and under section 148 apainst the rest, but gave no verdict 
on the other charges, held that the verdict of the jury was incomplete and 
it was necessary for the Sessions Judge to put further questions to the 
jury to ascertain what thesr verdict was as regards the charges under 
sections 304, 325 and 326 1 P. C.—Evan Khan v. Emp., 50 Cal. 658; 
Ram Prasad v. Emp, 26 Cr LJ 1090 (Nag) 1] the verdict of the jury 
is confused and unintelligible, it is the duty of the Judge to obtain from 
them a proper and correct verdict before accepting the verdict given— 
Wilson, 30 C WN 693, 27 CrL.). 926 Thus, at the conclusion of a 
trial, the jury returned a verdict of culpable homucide not amounting to 
murder, The Judge questioned them as to which part of sec. 304 I. P. C. 
their verdict came under Their answers revealed the fact that they did 
not at all understand the law, whereupon the Judge again explained the 
jaw. The Jury again retired, considered their verdict and brought in a 
unanimous verdict of murder Held that the first verdict being incomplete 
and the result of a misunderstanding of the law, the Judge was right in 
explaining the law to them; the second verdict was the legal verdict and 
one acceptable by the Judge—Emp v. Nga Tin Gyi, 4 Rang. 488, 28 Cr. 
L.J. 213 (214). In ἃ case of rioting, if the verdict of the jury leaves it un- 
cestain what the common object of the assembly is, the Judge ought to ask 
the jury questions under this section to ascertain the common object. If 
he does not do 60, the verdict is bad in law—Wafader ¥. Q. E., 21 Cal. 955 
(973). Where in a case under sec 408 1 P.C. the jury returned a verdict 
of guilty but were not definite as to the amount embezzled, but gave some 
approximate amount which was a fraction of the amount charged, and 
where the Judge was inclined to think that a much larger amount than 
that mentioned by the jury had been misappropriated, held that in 8 
case hike this, the Judge was entitled to ask the jury such questions 85 
were necessary to asceriain what their verdict was—Khirode v. K. E., 
29 ΟΝ. 54, 40 C.L.J 555, 26 Cr.L.J, 532. Where the verdict is 
general and complete and free from ambiguity, the πόρε is not com- 
Petent to put questions to the jury, but must accept it without question— 
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Emp. v. Dhunum, 9 Cal. 53; Q. E. v. Desai, Ratanlal 442; Q. E. v. 
Dada, 15 Bom, 452; Emp. v. Kondiba, 28 Bom. 412; Emp. v. Chirkua, 
2 A.L.J. 475, In re Ram Naicker, 22 M.L.J. 355; Edon v. Emp., 21 
Cr.L.J. 829 (Cal.); Bas Chandra v. K. E., 27 C.W.N. 626 (628). 
Where the verdict was clear and precise, but for some reason or other 
the Judge took upon himself to examine the jurors to ascertain whether 
their verdict was based upon the evidence of one or other of two im- 
portant witnesses called for the Crown, held that Judge was not permutted 
by law to ask such questions—K. E. v Derajtulla, 34 C WN 283 (284). 

When the jury have delivered a verdict, the Judge cannot ask them 
to reconsider their verdict The Judge is only entitled to question the 
the jury to ascertain what their verdict really is—Abdul Hamid, 36 Mad. 
585; Lyme v. Crown, 4 Lah 382; Kya Nyunv. Καὶ E, 7 L.B.R. 140, 15 
Cr.L) 678. If he disagrees with their verdict, he should proceed under 
section 307, but he cannot ask them to reconsider their verdict--Kya Nyun, 
Supra. But the Judge 1s not obliged to accept an absurd verdict either 
as a verdict of guilty or as a verdict of not guilty In such a case he is 
quite entitled to tell the jury to consider the matter over again He is 
not bound to accept and interpret for himself a verdict of an unintelligible 
character, but he can, if he likes, ask questions of the jury, or recharge 
the jury on certain specific points and ask them to go and get their heads 
clear on the subject and give a proper verdict But it 1s not a proper 
procedure for the Judge to cross-examine the jury—Hamid Ali v. Emp., 
57 Cal. 61, 1930 Cr. Ο. 401. 


Object of questions :—This section never contemplates that on ascer- 
taining that the jury are not unanimous, the Judge should make minute 
inquiries to learn the nature of the majority and its opimon, so that he 
would have the opportunity of accepting or refusing that opinion as a 
verdict according as it coincides with his own opinion or not Whatever 
may have been the individual opinion of the Judge, if he went so far as 
to ask the jury what was the exact majority, and what was the opinion 
of the majority, the Judge ought to receive that verdict without hesitation 
Hurry Churn v Emp , 10 Cal 140. 


Asking reasons for verdict:—This section enables the Judge to ask 
only sich questions as are necessary to ascertain what the verdict is 
Questions put to the jury, demanding their reasons for the verdict (1.¢., 
reasons for convicting or acquitting the accused), specially, if the verdict 
1s unanimous, exceed the limits of questioning which the law contemplates 
in this section—Emp v Bhadma, 6 Bom L.R 258, Emp v Daunum, 
9 Cal 53; K. E v Derajtulla, 34 C ὟΝ, 283 (284), In re Subia Thevan, 
43 Mad 744, In re Ram Naicker, 22 MLJ 355, Arunachella v Emp, 
13 Cr L.J. 586 (Mad); Emp v Alt Hyder, 4 PLT 425, 26 Cr L J. 856, 
Ram Jag v. Emp., 7 Pat 55, 29 Cr L J. 466 (468) 

But a reference under section 307 does not become invalid by reason 
ol the Sessions Judge having asked the jury questions 85 to the reason”, 
of their verdict—in re Subbia Thevan, 43 Mad. 744, 39 ML J. 65, 2t 
Cr.L.J. 466 On the other hand he should ask reasons under certain { 
circumstances See Note 937 under section 307. 


™~ 
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Questions and answers to be recorded:—The questions put to and 
the answers given by the jury must be recorded in their exact words, it 
is not enough if their substance only is recorded—Emp. v. Jhubboo, 8 
Cal. 739, 


304. When by accident or mistake a wrong verdict 
Arisndine Souda is delivered, the jury may, before 
or immediately after it is recorded, 


amend the verdict, and it shall stand as ultimately 
amended, 


931. “By accident or mistake’ :—This section contemplates 
cases where the verdict delivered is not in accordance with what was 
intended to be delivered by the jury, such mistake being the result of an 
accident only. But where the jury commits a mistake in understanding 
the law, and such mistake results im an erroneous verdict, it cannot be 
amended by the jury under this section but can be corrected only by the 
Judge disagreeing with the jury and referring the case under sec 307 to 
the High Court--Emp. v. Kond:ba, 28 Bom. 412. So also, where the 
jurors being misled by the notes of the foreman as to some of the evidence, 
delivered an erroneous verdict, such a verdict could not be said to have 
been delivered by accident or mistake and could not be amended by the 
jury under this section—In re Ram Naicker, 22 ML.J 355, 13 Cr.L.J. 
285. 

After the witnesses for the prosecution and certain witnesses for the 
defence were examined, the Judge addressed the yury and asked them to 
give their verdict. The jury gave a verdict of guilty; thereupon the 
Judge proceeded with the examimation of the remaining witnesses for the 
defence, and after it was done, he again summed up the case to the jury 
and asked them to reconsider their verdict in the light of additional 
evidence. The jury again returned a verdict of guilty and the Judge passed 
sentence on the accused. Held that the Arst verdict was illegal because 
the Judge had charged the jury before the examination of the defence 
witnesses was finished (sec. 297); and the second verdict was illegal, 
because section 304 empowers the jury only to amend a wrong verdict 
delivered by accident or mistake but does not empower them to reconsider 
a verdict in the light of additional evidence As soon as the first verdict 
was delivered (even though it was illegal) the jury became functus officio 
and they had no power to deliver a fresh verdict on further evidence 
taken, The procedure was wholly illegal, the conviction and sentence 
must be set aside and 2 new trial held—Lyme vy. Crown, 4 Lah 382. 
Where the jury at first brought in an unanimous verdict of guilty, but the 
Sessions Judge who apparently was of a contrary opinion proceeded to 
charge the jury again with the result that the jury altered their verdict into 
one of not guilty, held that the procedure was entirely illegal, and the 
case must be retried~Leg. Rem. vy. Jahey, 32 C.W.N. 144 (145), 29 
Ὅτ}. 228 , 

Where the verdict of the jury is clear end there is no accident or 
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mistake in delivering it, it is a proper verdict and cannot be amended 
under this section; and a second verdict delivered by the jury after being 
questioned by the Judge cannot be allowed to stand as an amendment— 
Q Ε. ν. Chuntal, Ratantal 982; @. E vy. Madhavrao, 19 Bom. 735. 


“Before or immediately efter it is recorded’* -—The power of amend- 
ing a verdict provided by this section must be exercised before or imme- 
diately alter it is recorded, and cannot be exercised after the jurors have 
dispersed, In 2 triat by jury the foreman announced the verdict of ‘not 
guilty’ as the unanimous verdict of the jury, and the verdict was 
recofded and the prisoner acquitted. From information received some days 
afterwards the Judge was led to believe that the jurors were not agreed 
as regards the verdict; the Judge summoned the foreman and examined 
him on oath, he deposed that the verdict given as the unanimous verdict 
was really the verdict of a majority, and was given as the unanimous 
verdict owing to a misunderstanding that the opinion of the majority was 
binding upon all jurors Jt was held thar the Court had no jurisdiction, In 
consequence of the foreman's subsequent statement, to set aside the verdict 
and the order of acquittal—Emp v Bran Carter, 1913 PR. 6 (FB), 
13 CrLJ 815 


305. (1) When in a case tried before a High Court 

ΓΕ the jury are unanimous in their 

siken to preva. opinion, or when as many as six 

are of one opinion and the Judge 

agrees with them, the Judge shall give judgment in 
accordamce with such opinion. 


(2) When in any such case the jury are satisfied that 
they will not be unanimous, but six of them are of one 
opinion, the foreman shall so inform the Judge. 

3) If the Judge disagrees with 
δ Brea (3) If th g ἦ 
omercharee of jury in the majority, he shall at once dis. 
charge the jury. 

(4) If there are not so many as six who agree in 
opinion, the Judge shall, after the lapse of such time as 
he thinks reasonable, discharge the jury. 

931A. Under this section, if the Jury 18 unanimous, their verdict 
is bound,to be accepted by the Judge, and it 15 only when the jury are 
Not unanimous that at lies with the Judge to take one of the courses 


specified in the section—S. P Ghosh v Emp, 8 BurLT 724, 16 
CrLj 676 


Under sub-section (3), 12 the jury are divided in the proportion of six i 
to three, the Judge should ascertain the verdict of the majority before 
discharging the Jury Where six of the jury agreed to a verdict, and the 
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presiding Judge, without ascertaining what their verdict was, discharged 
the jury and ordered a retrial, and the retrial came before another Judge 
and another jury; it was held that the previous:Judge having improperly 
discharged the jury without ascertaining what their verdict was and 
whether he agreed or disagreed with the verdict of the majority, the pre- 
vious Judge had still the legal seisin of the case and no other Judge could 
try it—Emp. v. Jatindra, 8 C.W.N. xlviit. 


For the purposes of this section, the Judge of the Judicial Commis- 
sioner’s Court sitting in Session is a High Court (see sec. 266) and not 
a Court of Session; consequently, he has no power to disagree with the 
unanimous verdict of the jury and to refer the case to the High Court 
under sec. 307—K. E v. Mithoo, 25 Cr.L J. 428, A.LR 1925 Sind 34. 


306. (1) When in a case tried before the Court of 
Verdict in Court of Session the Judge does not think it 
Session when to pre- mecessary to express disagreement 
μὰ with the verdict of the jurors or of 
a majority of the jurors, he shall give judgment 
accordingly. 


(2) If the accused is acquitted, the Judge shall record 
judgment of acquittal. If the accused is convicted, the 
Judge shall, unless he proceeds in accordance with’ the 
provisions of Section 562, pass sentence on him according 
to law. 

The italicised words have been added by section 80 of the Cr. P. C. 
Amendment Act, XVIII of 1923 The amendment is merely verbal, and 
is the same as that made in sections 245 (2) and 258 (2). 


932, When the verdict of the jury has been delivered, the Sessions 
Judge is bound to say and record whether he agrees with the verdict or 
not—Q. v. Chand Bagdee, 7 W.R. 6; Q. v. Bahar Alt, 15 W.R. 46, It 
is not competent to a Sessions Judge, after the jury has returned their 
verdict and gone away, and in the absence of the accused, to examine some 
witnesses and then to act on the evidence im determining whether or 
not he should differ from the jury—Emp. v. Ningappa, 7 Bom L.R. 979, 
3 CrL.J. 42. It he agrees with and accepts the verdict of the jury (or of 
the majority) he is bound to deliver judgment according to the verdict; 
once he agrees with the verdict, he cannot alterwards reconsider it or 
disagree with it and refer the matter to the High Court—Q, E. v. Mojahur, 
4 C.W.N. 683. Where the Sessions Judge wrote in his judgment: 
“There is room for doubt as to whether the accused is guilty; however, 
I see no reason to differ from the unanimous verdict of the jury on 
what are questions of fact. Not agreeing with but accepting the verdict 
of the jury I convict the accused.” Held, that this method of expression 
was not desirable. A Sessions Judge is under no obligation whatsoever to 
haye or express his imdividual opinion upon really disputable questions 


Sec. 307.] THE CODE OF CRIMINAL PROCEDURE 839 


of fact which are for the jury. If a Judge agrees or disagrees, it is a 
matter prima facie for himselt, but if he disagrees with the verdict and 
is of opinion that it is necessary for the ends of justice to submit the 
ease to the High Court, he is bound to do so (sec. 307). If he is not 
clearly of opinion that the conviction is wrong so as to make it necessary 
for the ends of justice to submit the case to the High Court, then κ᾿ 
May be said that ‘the Judge does not think it necessary to express dis~ 
Sereement’’ (sec. 306), and his opinion being on that view irrelevant, he 
Will be well advised to keep it to himself—Ebrahim Molla v Emp., 56 
Cat. 473, 33 C W.N. 371 (373), 30 Cr.L } 1030, 1929 Cr C 28 

Acquitiat —As soen as the judgment of acquittal is pronounced, the 
Prisoner 15 entitled to be discharged from custody (if there is no other 
charge pending against him), and his lurther detention is illegal. It is 
for the jail authorities, 19 whose custody the prisoner was, to satisfy 
themselves of the result of the trial, and no formal warrant of release by 
the Court to the jail authonties 1s necessary—Anonymous, 5 MH.CR 
App 2 

Sentence —If the verdict of the jury 1s one of guilty, it is the duty 
of the Judge to pass an adequate sentence for the offence for which the 
jury have convicted the prisoner, and the fact that the Judge has differed 
from the jury cannot be a ground for passing a hght sentence—Nabbcr, 
3 WR (Cr Let) 16 If the Judge agrees with the verdict of the jury 
and convicts the accused, he should not, in passing sentence, give any 
weight to the doubts ne may entertain as to the propriety of the verdict 
--Ramdas v Emp, 8 Pat 344, 30 CrL.J 721 (724) 


307. (1) If in any such case the Judge disagrees 
Procedure where Ses. With the verdict of the jurors, or of 
sions Judge disagrees a majority of the jurors, on all or 
wih Cyendlct: any of the charges on which any 
accused person has been tried, and is clearly of opinion 
that at is necessary for the ends of justice to submit the 
case im respect of such accused person to the High Court, 
he shall submit the case accordingly, recording the 
grounds of his opinion, and, when the verdict is one of 
acquittal, stating the offence which he considers to have 
been committed, and in such case, if the accused is 
further charged under the provisions of Section 310, shall 
proceed to try him on such charge, as if such verdict had 
been one of conviction, 

(Ὁ) Whenever the Judge submits a case under this 
section, he shall not record judgment of acquittal or of 
conviction on any of the charges on which such accused 
has been tried, but he may either remand such accused 
to custody or admit him to bail. 
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(3) In dealing with the case so submitted the High 
Court may exercise any of the powers which it may 
exercise on an appeal, and subject thereto it shall, after 
considering the entire evidence and after giving due 
weight to the opinions of the Sessions Judge and the jury, 
acquit or convict such accused of any offence of which 
the yury could have convicted him upon the charge framed 
and placed before it; and if it convicts him, may pass 
such sentence as might have been passed by the Court 
of Session. 

Change :—This section has been amended by sec 81 of the 
Crimmal Procedure Code Amendment Act, XVIII of 1923 The main 
changes are the following —first, in subsection (1) the words ‘‘any accused 
person’? have been substituted for the words “‘the accused,” and the 
words ‘in respect of such accused person’’ have been added, in subsec- 
tion (2) and (3) the words ‘‘such accused’’ have been substituted fos the 
words “‘the accused.’? The reasons are thus stated: ‘This amendment 
prescribes that when 4 Judge accepts the verdict of the jury in respect of 
some of the accused, but not of others, he need only refer the case of 
the latter to the High Court'’—Statement of Objects and Reasons (1914). 

Secondly, the italicised words at the énd of sub-section (1) have also * 
been newly added ‘‘We think, however, that a further amendment is 
required in section 307, to provide for the case of a person who 1s also 
charged with a previcus conviction under section 310 It seems obvious 
that if the Judge disagrees with the verdict of the jury on the principat 
charge, and submits the case to the High Court, it 1s desirable that the 
record should be complete We propose therefore to insert at the end 
of section 307 (1) a provision for the trial of the further charge under 
section 307’*—Report of the Select Commnttee of 1916 Under the old 
Jaw, it was held that if a case was referred to the High Court under sec. 
307, there was no conviction or acquittal in the Court of Session. It was 
the High Court which could convict or acquit the accused, and it was 
only alter such conviction by the High Court that the accused could be 
asked under sec 310 to plead to a previous conviction—Emp. v. Kanda- 
swamy, 36 Mad. {34 Under the present amendment, provision 1s made 
for the trial of the charge of previous conviction, in«the Sessions Court 
itself 

933. Scope of section —Assessor-case tried with jury τα 
Where the Sessions Judge tried the accused with jury for an offence 
tmable by jury, and with the jurors as assessors for an offence triable 
with assessors, and differing from them in their verdict and opinion 

referred both matters to the High Court, it was held that as to the matter 
triable with assessors, the Judge should not have included st in the refer- 
rence but should have disposed of it according to law——Emp. v_ Kalidas, 
8 Bom L.R 5909; Emp vy. Vyankatsing- 9 Bom.L.R 1057; Q. E νυ, 
Devuz, Ratantat 600; In re Kambala Narayana, 36 M.L.} 452 But if 
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the Judge tries the assessor-case with the ald of the Jurors as jurors and 
not a8 assessors, and disagrees with their verdict (not opinion), he can 
refer the case to the High Court—Q. E. v. Jeyram, 23 Bom. 696; Surya 
vy. Ὁ. E., 25 Cal. 555. 


Who can refer :—The reference under this section must be made by 
the Judge who held the tral and heatd the evidence and not by the officer 
who succeeds him as Judge—Emp v Dil Mahomed, 2 C.LJ. 48 But 
see section 559 


High Conrt —Since the ‘High Court’ in this section does not include 
A Judicial Commuisssoner’s Court (sce see 266), ἃ Judge af the Judicial 
Commissioner's Court of Sind sitting in Sessions has no power to reler 
a case under this section to the J. C. Court in its High Court jurisdic- 
tion—K £ y Mithoo, 25 CrL 1, 428, ALR 1925 Sind 34, Emp. v 
jiand, 22 SLR 319 (FB), 29 CeL Jj. 945 


934, Disagreement:—The Judge can refer the case to the 
High Court if he disagrees with the verdict of the jury. If he once 
accepts the verdict he cannot subsequently reconsider it, and disagreeing 
with the verdict refer the case to the High Court-—Q E v Moyahur, 
4 CWN 0823 The disagreement may be on questions of law as well 
as of fact That 1s, the Sessions Judge may submit to the High Court a 
case in which he disagrees with the jury on their finding of facts as well 
as a case in which he consider that the jury have not follawed his direc- 
tions as to the law—Q v Koonjo, 20 WR 1. 


The mere fact that the Judge entertains some doubts about the 
correctness of the verdict of the jury does not make at obligatory on 
him to refer the case under see. 307, see Saroda Charan, 41 CLJ 320, 
26 Cr.LJ 1006, Bayt Alan ν Emp., 6 Pat. 817, 29 Cr LJ 81 (82) 
It is not in every case of doubt nor in every case in which the Judge 
entertains a wiew different from that of the jury, that a reference can 
be made under this section, but the verdict of the jury must be mani- 
festly wrong before such reference can be made—Emp v Swarnamoyee, 
+1 Cal, 621, Ramdas v. Emp., 8 Pat. 344, 30 Cr L.J. 721 (722) And 
im this regard there is no difference between a case where the jury 
acquits the accused and the case where the jury convicts, and the Judge 
disagrees with the verdict—Ramdes v. Emp, supra Where the jury 
misunderstands the law as explained by the Judge and delivers a wrong 
verdict, the Judge should refer the case to the High Court under this 


section, and not ask the jury to reconsider ther verdict—Emp v 
Kondiba, 28 Bom 412. 


Where the Judge in his direction to the jury himself expressed the 
opinion that the prosecution evidence was open to hostile criticism, and 
the jury regarding the evidence with suspicion delivered a verdict of not 
guilty, the Judee was not justified in referring the case to the High 
Court, because there could not be smd to have been a disagreement 
between the Judge and the jury, but rather agreement—K EL v. κ 
Chidghan 7 CWN 135 ᾿ 


, 
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A reference should not be made where the disagreement between 
the Judge and the jury 15 merely on a technical point of law. Thus, 
where the Judge considered the offence to be under sec. 366 I. P. C. 
but left to the jury to decide whether the offence was under sec. 363 or 
sec 3661 Ρ C, and the jury found that the offence was under sec. 363 
LP C, held that there was only a technical difference between the two 
secnons, and the Judge should, τὰ view of his own summing up, have 
accepted the verdict of the jury, and should not have made a reference 
to the High Court—Emp v Ali Raza, 28 OC. 69, 26 Cr.LJ. 310 A 
Sessions Judge wrote in Ins judgment “‘There is room for doubt as to 
whether the accused is really guilty, Not agreeing with but accepting 
the unanimous verdict of the jury, I convict the accused? Held that 
this method of expression was improper If the Judge really disagrees 
with the verdict, τ 6, has a settled and considered opinion that the crime 
has not been proved against the accused, it seems to be clear that it ts 
necessary for the ends of justice to refer the case If he does not think 
this necessary, his ‘disagreement’? cannot be a reality at all, and the 
less his inccnclusive state of mind is exposed, the better-—Ebrahim 
Molla ν. Emp, $6 Cal, 473, 33 C.W.N 371 (373), 30 Cr.L.J. 1030. 
506 this case cited under sec 306. 

A reference can be made to the High Court only on the ground of 
disagreement between the Judge and the jury and on no other grounds. 
Where the jury returned a verdict of not guilty, the mere fact that in a 
similar case upon similar evidence the High Court had convicted some 
other persons, is no ground for referrmg the case to the High Court— 
Emp v Irya Doddappa, 6 Bom LR. 599 

935. “Necessary for the ends of justice’? —This see- 
tion requires as an essential condition of the reference that the Judge 
must disagree with the verdict of the jurors or a majority of them, on 
all or any of the charges, and that the Judge should be clearly of opinion 
that it is necessary for the ends of justice to submit the case to the High 
Court—Emp. v. Irya Doddappa, 6 Bom LR 599, 1 CrL.J. 743, This 
seems to indicate that something more must be in the Judge’s mind than 
a mere disagreement with the jury or a mere feeling that he would him- 
self have come to 2 different conclusion That is, he mast be of opinion 
that the verdict was one which reasonable men could not have arrived at 
on the evidence before them—In re Veerapra, St Med. 956 (F.B), 30 
Cr.LJ 317 (321). This section leaves the referring of a case to the 
High Court entirely to the discretion of the Judge, for it is only where 
he disagrees with the verdict of the jury so completely that he considers 
it necessary for the ends of justice to submit the case to the High Court, 
qhat he should do so This discretion should however always be 
exercised when the Judge thinks that tie “verdlet «isnot Ssuspore! by 
evidence. It is the only way in which the miscarriage of justice by ἃ 
verdict of a jury can be remedied by the High Court—Q, E. v. 
ae ese ee a Mad. 343: Saroda Charan v. Emp., 41 GL J. 320, 26 
Guravaae g Rordas v, Emp., 8 Pat. 344, 30 CrL.J. 721 (238) When 


Ge ets om ee jury the weak links in the prosecution and 
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they do not consider them, it is proper for the Judge to refer the case 
to the High Court, because such 8 reference is really necessary for the 
ends of justice—Emp, v. Abdul Rahaman, 9 C.L.J. 432, 2 1.C. 593, 10 
Cr.L J. 57. 

When the disagreement between the Judge and the jury is such ¢ 
complete dissent that the Judge is obviously unable to do justice to the 
accused by accepting the verdict, there is no option left to him but to 
refer the case to the High Court, for it is clearly necessary for the ends 
οἱ Justce—Saroda Charan. supra: Imp. ¥ Bhawan, 2 Bom. 525, Q. 
E, v. Devji, 20 Bom, 215. The mere fact that the Sessions Judge does 
not agree with the unanimous verdict of the jury does not make it 
obligatory on him to make a reference Section 307 clearly gives hint 
a discretion in the matter, and it Is only when he 15 clearly of opinion 
that it is necessary for the ends of justice to submit the case to the 
High Court thar he shall so submit it If he is not clearly of that 
opinion, his failure to submit the case is not a subject for tnterlerence 
by the High Court—Eran Khan v. Emp., 50 Cal 658, 24 CrLJ 838, 
Ramdas v, Emp, supra. It depends entirely upon the opinion of the 
Sessions Judge whether he considers it necessary for the ends of justice 
to refer the case to the High Court, and his opinion ts final on this point. 
The High Court cannot direct the Sessions Judge to be of opinion that 
such reference is necessary for the ends of justice, and to refer the case 
accordingly~-Bepin Chandra ν. Emp, 32 CWN 673 (676), 29 CrLJ 
819. 

It is no longer the law that before making a reference the Judge must 
be satisfied that the verdict is perverse It is sufficient that he should 
be clearly of opinion that a reference is necessary for the ends of justice 
—Ismail v Emp, 23 C.W.N 747, 19 CrL.J 830; Saroda Charan v. 
Emp., 4t CL J. 320, 26 Cr.L J. 1006. 

936. Submit the case :—IVhether whole case should be re- 
ferred :—It is not intended that when the Sesstans Judge 1s not prepared 
to accept the verdict of the jury in its entirety, but 1s prepared to accept 
it as regards some of the accused, the whole case is to be referred to the 
High Court. Where the Judge agrees with the jury im respect of ἃ 
particular accused, the Judge ought to convict or acquit him as the case 
may be; and it is only with reference to those accused im respect of 
whom he declines to accept the verdict of the jury that he should make 

athe reference—Emp, v.*Babur Ali, 42 Cal 788, 19 CWN S84, 16 
Cr.L J. 321, This is now expressly made clear by the present amend- 
ment, But where the disagreement between the Judge and the jury 1s 
as to some of the charges, it is necessary that the whole case should be 
referred When the accused was tried on several charges, and the 
Sessions Judge accepted the verdict of the jury as to some and disagreed 
as to the other charges, and referred the case to the High Court only as 
to these latter, it was held that by this limited form of reference the 
High Court was precluded from considering the entire evidence on 
record, and that the Sessions Judge should have referred the whole case 
leaving it to the High Court to consider the whole of the evidence that 
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was placed before the jury—K. E v. Ananda Charan, 21 CW.N 435, 
18 Cr.L J. S51. 


‘Recording the grounds of ins opinion’ «τοῖο referring the case under 
thus section, the Sessions Judge should state what material portions of 
the evidence he believes to be true, and his reasons for arriving at his 
conclusions so as to enable the High Court to appreciate them and to 
give due weight to them—-K. E v. Puntt, 3 PLT. 413, 23 Crb.J 42h, 
ALR, 1922 Pat 348; Emp ν. Dyamanaik, 6 Bom Κ. 519, Where 
the Judge merely said that the verdict was agamst the weight of evidence, 
and expressed no other opinion in his reference, it was held that he 
ought to have set out on what portions of the evidence or on what facts 
Yhe accused should have been convicted--K E v Bhut Nath, 7 C W.N 
345, So also, where the Sessions Judge merely stated in hus reference 
that the verdict of the jury was erroneous and inconsistent and could not 
he accepted and that if the evidence had been believed all the accused 
should have been found guilty, held that the reference was not ἃ proper 
reference, as xt did not state the grounds of his opinion The reference 
should be so complete and self-contained that it ought not to be necessary 
to refer to the order sheet—K E£ v Taribulla, 25 CWN 682, 23 
CrLj. 244 The order of reference under sec 307 must be in the 
nature of a judgment giving a proper summary of the evidence and the 
reasons for the opinion οἵ the Judge ἴῃ making the ceterence he should 
in effect show the reasons for his opimon in as clear a manner as he 
would nave done if the case had not been a jury case and he had had 
Yo write a judgment—Emp vy Sheo Din 50 All 540, 29 CrL.J. 342, 
26 ALJ 296 He should state with some fulness his wew of the 

+ evidence and the credibslity of the more important witnesses, because the 
High Court has to attach more or less weight to the opinion of the Judge 
who saw and heard the witnesses—Emp, v. Chander Krishna, 10 Bom. 
LR. 173 

Reflections on jurors +-—The seference of the Sessions Judge should 
HOt contain any extra-judicial observations, ¢.g. any reflections on the 
conduct of the jurors which are not supported by any maternal on the 
record, The ‘opinion’ of the Sessions Judge is his opinion on the ments 
of the case and does not include his speculations as to the conduct of 
jurors, Such an imputanon is not fair to the jurors~Emp y. Dhananjoy, 
St Cal. 517 (350, 351}, 38 CLY 384; Mamfru y. Emp., 51 Cal. 418 
(430), 38 CLJ 397. τ would be most unfortunate if persons of res- 
pectability called upon to discharge the responsible duty of jurors were 
exposed to the risk of aspersions upon their conduct. I the Judge dis 
ogrees with the verdict of the jury, it is open to him to do so and to refer 
the case to the High Court if he is clearly of opinion thar such 2. cousse is 
necessary for the ends of justice, but this does not require that he should 
mahe reflections upon the conduct of the Jurors which are not supported 
by evidence on the secord. Such an imputation Is unfair to the jurors, 
untair to the Judge himse}f, unfair to the accused snd unfair to the Hach 
Court atso—Mamjre v. Emp, 51 Cal. 418 (429, 431), 39 CL 1, 397. 

Recording evidence :~The Judge should state in his ret, 
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evidence for the prosecution and for the defence, the facts which in his 
opinion are proved upon the evidence recorded in the case, and the con- 
clusions to which these facts led him—Emp. v Ina, 6 Bom.L.R. 599, 
τ Cr.L.j. 743. 


‘Stating the offence’ :—In case of an acquittal by the Jury the Sessions 
Judge should state in his reference what offence the accused has 
in his opinion committed, and on what grounds he differs from the jury 
~Emp. v Chander Krishna, 10 Bom L.R 173, Emp v. Sahat Roy, 3 
Cal 623; K. E. v. Taribulla, 25 C WN. 682, 23 Cr J. 244 


If Judge refuses to refer —Where a jury convicted the accused 
against the opinion and advice of the Sessions Judge, and the latter 
dechned to refer the case to the High Court under this section, it was 
held on appeal by the accused that the High Court had no power to 
interfere, however wrong or absurd the verdict might have been, in as 
much as there was no misdirection by the Sessions Judge, and as there 
Was evidence against the accused which was open to the jury to believe— 
Q E ν. Chinna, 14 Mad 36, In re Kayan, 4MLT 483. 9 CrL 1 93 


Notice to accused -—Where the Judge differed from the verdict of 
the jury and made a reference under this section, the High Court, before 
Proceeding with the case, gave notice to the accused, as in appeal, to 
bring forward any objections to the Sessions Judge's recommendations 
—-Q v Oottum, 19 WR 38 


937. “Qpinion of the jury”? .—The ‘opinion of the jury’ in 
sub-sec, (3) means nothing more than the verdict of the jury, it does not 
mean the reasons on which the verdict 1s founded—Emp v Annada, 36 
Cal 629, Emp v. Tarapada, 18 C.W.N 615, Emp. v Dhananjay, 51 Cal. 
347 (352), 38 CL.J 384, Emp ν. Al Hyder, 4 PLY 425, 26 CrLJ. 
856 (859), Rantjag v. Emp, 7 Pat 55, 29 CrLJ 466 (463), ΚΕ ν΄ 
Punt, 3 PLT 413, 23 CrLJ 42t, ALR. 1922 Pat 348, Emp v 
Chelan, 29 Mad 91. What the Judge has to record in his reference 1s 
the conclusion (1 4 verdict) of the jury and not the reasons on which that 
conclusion is based. And the circumstance that no such reason has been 
ascertained does not warrant the High Court to decline to go mto the 
evidence and arrive at its own judgment as to the guilt or mnocence of 
the accused—Emp vy, Chellan, 29 Mad 91 But the Judge should do 
well to take the reasons of the jury for the view taken by them, and to 
tecord the reasons, especially when there is some inconsistency in their 
verdict—Emp vy. Annada, 36 Cal. 629, Emp v Bhulotan, 6 PL.J 264, 
23 Cr.LJ 11 The absence of the reasons of the jury for their verdict 
only enhances the High Court's responsibility in the matter, and requires 
it to go into the evidence more carefully—Emp v Bhulotan supra 
Even where the jury are unanimous in their verdict, the Judge should 
ask for specific findings on the particular facts on which he himself relies 
This would enable the High Court to understand the particular grounds 
on which the jury proceeded, and it will then only be necessary to con- 
sider the propriety of those grounds—Pamanna, 2 Wear 38S (389); Emp, 
v, Kankaya, 22 NUR 42, 27 Cr.L.J. 773. Where in a trial by jury the 
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unanimous verdict of the jury. If the vesdict 1s not unanimous, the 
weight to be attached to it 1s necessarily diminished; but if the verdict 
js unanimous, the High Court should not interfere with it unless 
it is clearly wrong ot perverse ar unreasonable—Emp. v. Dhananjoy, 51 
Cal. 347 (353); Emp wv Jamaldi, 51 Cal. 160 (165), 28 C.W.N. 536, 
25 Cr.L,} 1000, Emp vy Kankonja, 22 N.L.R. 42, 27 Cr.L J. 733; Emp. 
y. Modan Mandal, 41 Cal 662 if the verdict of the jury is unanimous 
and is neither perverse nor clearly and manifestly wrong, the High Court 
should not re-open the matter ab intho and proceed to try it de nove. 
For, if the case is re-opend ab mttio, at 1s difficult to see what useful 
function 1s performed by a jury~Emp. v Panna Lal, 46 All 265 (267), 
22 ALJ. 162, 25 Crh} 981, Emp v Nagar Alt, 56 Cal. 132, 30 Cr. 
LJ. 584 (585), 32 CWN 952 The High Court will not mterfere on 
a reference ynder this section unless that Court is of opimon that the 
verdict of the jury could not be supported by the evidence on the record 
—Emp v Gobind Singh 5 Pat $73, 27 Οὐ ἢ 1308 The High Court 
will not interfere upon any mere preponderance of evidence, unless it is 
satished beyond reasonable doubt that the verdict »s so dustinetly against 
the evidence that (ἃ may be termed a perverse verdict-—-Pantanna, 2 Weit 
388 (389), Asgar v Καὶ E, 22 CWN 811, 20 CrLJ 20, Emp. vw 
Mofize!, 29 CWN 842, 26 CrLJ 1298, Emp v. Chanoo, 22 Ὁ W.N, 
1028, 20 Cr LJ 223 It ss mot the practice of the High Court to inter- 
Jere im case of acquittal by jury, unless the acquittal stands out as 
patently bad 1 the verdict 15 patently bad and amazingly perverse, in 
88 much 2s the tury have overlooked the overwhelming evidence for the 
Prosecution and Accepted the slight evidence added by the defence, the 
High Court will imerfere--Emp vy Mahara; Behan 3 Luck 456, 29 
Cry 452 (453), Emp vi fukhan, 27 ALS 309, 30 CrL 1 1078 1076} 
The High Court will not disturb the unanimous verdict of acquittal in a 
case where there 15 3 substannal gap in the chain of evidence--K E vy. 
Sukku Bewa, 38 CLJ 185, 25 CrL J 165 On Α reference to the High 
Court to set aside an unanimous verdict of conviction, the High Court 
wll intersere where the prosecution has not adequately proved its case 
and where the fgets are suspicious, and wil) give the benefit of doubt 
to the accused—Emp. v Yakub, 30 CW.N 850, 27 CrLJ, i341. In 
deahng with an unanimous verdict of acquittal, the High Court will have 
to consider whether the jusy were entirely unreasonable in giving the 
benefit of doubt to the accused, and whether τ was impossible tor the 
jury to arrive at any other reasonable conciusion than that the ραΐ of the 
accused had not been brought home to them—Emp vy. Gofam Kadir, 28 
ΟΝ, 876, 25 Cr j. 1284 


939. Power of High Court ~In case of a reference under 
this section the High Court is to give weight not only to the opinion of 
the jury but to that of the Judge as well—Emp ν. Neamatutls, (7 C.W.N, 
1077; Emp. v. Bhullotan, 23 τ ἢ. tt, 6 PL J. 264; K. EL y. Punit, 
3 PLT. 413, 23 CrLJ. 42); Manindsa v. K. Ε΄, 41 Cal. 151: Emp. 
v. Lyall, 29 Csi. 128; Ὁ. EB. ν. Iswari, 15 Cal. 269. But although the 
High Court ts bound in deahng with a reference under this section 10 
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give due weight to the opinions of the Judge and the jury, still it Is not 
bound in any way by these opinions, and the question whether the decision 
in the case is to be for acquittal or for conviction is entirely open to the 
High Court and Jeft open to it to decide after consideration of the evi- 
dence and the opinions of the Judge and the jury—In re Nanni 
Kudumban, 45 ML.J. 406, 25 CrLJ. 145, Emp. v. Sri Narain, 11 
CW.N. 715, Ὁ E. v. Dada, 15 Bom. 452; Emp. v. Annada, 36 Cal. 
629; Emp, v. Abdul Rahaman, 9 CL.J 432, 2 1.0 593, 10 Cr.L J. 57. 
When once a reference is made to the High Court, the language of the 
Code does not justify any undue preference being given to the opinion 
of the jury over that of the Judge. The High Court has to weigh both 
the opinions and consider the entire evidence on the record just as it 
would consider in any criminal matter coming before it for decision— 
K. E. ν. Ramcharan, 27 OC 29, 11 O.L.J. 210, 25 CrL.J 785; Emp. 
v Ramchandra, 55 Cal. 879, 29 Cr.L J 823 (825). 


. The Bombay High Court has held that the whole case is open to the 
High Court when hearing a reference, and in dealing with the reference 
the High Court exercises all the powers which it exercises on appeal— 
Emp. v. Shankar Balkrishna, 47 Bom 31 (32) But a Full Bench of 
the Madras High Court has recently laid down that on a reference under 
sec. 307, the whole matter 15 not re-opened and the High Court cannot 
try the case as uf there had been no trial; but the High Court should 
only confine itself to the question whether the Judge’s view of the verdict 
is justified by the evidence, “and if it is not, to confirm the verdict— 
In re Veerappa, δὶ Mad 956 (F.B), 30 CrL J. 317 (321), overruling 
In re Nanni Kadumban, 45 MLJ 406, 25 Cr.L.J. 145. 


The words “‘subject thereto” in subsection (3) do not mean that the 
powers of the High Court are subject to the limitations and provisions 
contained in sec 423 (2) Therefore it 1s open to the High Court, on a 
reference under sec. 307, to reverse the verdict of the jury, even though 
there has not been any misdirection by the Judge or any misunderstanding 
by the jury of the law as laid down by the Judge This section gives 
the High Court a power to reconsider the entire evidence, and to arrive 
at an independent conclusion of its own on the question of fact as well 
as of law in the interests of justice. The High Court, when acting 
under sec, 307, 1s clothed with the powers, as regards procedure, of a 
Court of appeal, if for good reasons it desires to exercise any of them, 
€.g ἃ power to release the accused on bail under sec 426, or to take 
additional evidence or direct it to be taken under sec. 428—Emp. v. 
Shera, 50 All. 625 (FB), 26 ALJ 321, 29 CrL J. 353 (356, 357). 


The High Court cannot consider any question on which the Judge 
and the jury are agreed—K, E v, Madan Mandal 41 Cal 662, 18 
CrLJ 135. So also, the High Court cannot consider any question on 
which the Judge had accepted the verdict of the jury, although he did 
Mot agree with them—Emp. v. Profalis, 51 Cal 41. Although the High 
Court can consider the entire evidence, still it should not ignore the ~ 
verdict of the jury on 8 question of fact. Unless there fs an astounding 
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reason for it, the verdict of the jury on a quection of fact will not be 
set aside The mere fact that another view of the evidence might be 
taken is not enough—K. E. νυν. Panit Chain, 3 PLT 413, 23 Crb.f. 
421, Ἀ.1 Ε. 1922 Pat. 348. 


Power to convict for offence not charged —Ordinarily the High 
Gouct canmat convict the accused for any offence wuk which he was 
not charged—K E. v Madan Mandal, 41 Ca}. 662 But the combined 
effect of this section read with sec. 238 1s that the High Court may, in 
dealing with a case coming before st under this section, convict art 
ccused for a minor affeace, although he was not charged with such 
“offence--K E vy Sstanath, 22 Cal 1006 And a Sessions Judge accept- 
ing the jury’s Anding on the graver charges can make ἃ reference ta the 
High Court with the object of having some of the accused convicted 
on minor charges~Emp v Han, 3? CLJ 3, 24 Crh} 674, ALR. 
1923 Cal 108 But where sn a case of offence under sec W471 PLC. 
the common object assigned in the charge as framed to support the case 
has not been sustained, the High Court on a reference under sec 307 
of this Code cannot invent avother common object m order to support 
the conviciien~Emp v Akbar, 51 Cat. 271 (275), 25 Cr.L Σ 773, ALR. 
1924 Cal. 449, 

939A. No appeal from High Court :~—A High Gourt in 
dealing with a relerence under this section is not acting in the exercise 
of ats original criminal sursdicton but only as a Court of reference in 
a criminal matter—In re Horace Lyall, 29 Cal 286; and therefore no 
appeal les from ts own judgment passed under this section-Q EF. 
v Adveppa, Ratanial 691 


Trial when ends ~When 8 case 15 referred to under ths seow 
tion, the tral cannot be deemed to be concluded, untet the High Court 
either convicts or acquits the prisomer—~Q. E ν. AlcCarthy. 9 Alt, 420 


G.—Re-trial of Accused after Discharge of Jury. 


308. Whenever the jury is discharged, the accused 

let in i shall be detained in custody or on 

after discharge of jury, ail (as the case may be), and shall 

be tried by another jury, unless the 

Judge considers that he should noi be re-tried, in which 

case the Judge shall make an entry to that effect on the 
charge, and such entry shall operate as an acquittal. 

940. Ha jury ds dischseged In the course of a trial tor misconduct, 
the Judpe should hold a fresh tris! before another jury newly emponelied 
Rahim Sheikh v. Emp., 50 Cal. 872 (cited under see 282) 

Where a fury has returned 8. verdict of not guilty and the judge 
digagrees with the Jury and discharges them, and then passes an order 
under see, 30S making an entry to the effect that fo retrist is necessary 
and that the sccused be acquitted, it is not open to the Judge, In makiag 
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the order under sec. 308, to pass remarks, implying the guilt of the 
accused (who is a police officer) and suggesting for the consideration of 
the Police Department that severe departmental action should be taken 
against him The accused, being acquitted, is entitled to the benefit of 
the order of acquittal and all the consequences which it implies—Ahmad 
Shah v. Emp,, 23 5.1, R. 397, 30 Cr.L.J. 877 (878). 

This section does not affect the construction of sec. 403 An 
accused who is re-tried under this section is not ‘tried again’ within the 
meaning of sec. 403 but is being tried on the original indictment and 
‘on his origmal plea of not guilty Sec 403 therefore does not bar the 
retrial held under this section—Emp vw Nirmal, 41 Cal 1072. 


H.—Conelusion of Trial in Cases tried with Assessors. 
309. (1) When in a case tried with the aid of 


ἘΠῚ ae assessors, the case for the defence 
oh aiery of opinions and the prosecutor's reply (if any) 
are concluded, the Court may sum 

up the evidence for the prosecution and defence and 
shall then require each of the assessors to state his opinion 
orally on all the charges on which the accused has been 
tried, and shall record such opinion, and for that purpose 
may ask the assessors such questions as are necessary 
to ascertain what their opinions are. All such questions 
and the answers to them shall be recorded. ᾿ 


(2) The Judge shall then give judgment, but in 

doing so shall not be bound to 

Judgment, conform to the opinions of the 
assessors. 


(3) If the accused is convicted, the Judge shall, unless 
he proceeds in accordance with the provisions of Section 
562, pass sentence on him according to law. 


Change :—This section has been amended by sec 82 of the 
Criminal Procedure Code Amendment Act, XVIII of 1923 The follow- 
img Changes have been made —{a) The stahcised words have been newly 
added in sub-section (1). “This amendment assimilates the procedure 
by which assessors give their opinion to that adopted for ascertaining the 
verdict of the jury, namely by question and answer’—Statement of 
Objects and Reasons (1914) (b) The italicised words have been added 
in sub-section (3) This amendment is merely verbal, and Is the same 
as that made in sec 306 (2) 


941. Summing up ~The object of summing up the evidence is, 
to enable the Sessions Judge, in long and intricste cases, to place the 
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intellighhls form, so es τὸ essiet che sssessocs 15 sovivins 
sero cf 


evidence In an 
2t 2 reesonetle eonclosion. end nor ro εἴτε she Js. 
expressing his opinion ig emphenc tems ΟΣ ererr 
9 C3. SS 


evidence 19 the assessors, the Juaze ehocld not, 55 be mer fo in cheryaz 
ὁ fess srisins in the 


the jury, express ony qpicin: upon exy gzestoa εἰ 
EL τὸ Tuzasl 24 Med. 803. Dewse . E., 22 εκ 


in some 


£05 He shovld not oberede ca the esse! 
worthlessnsss or otherwise cf the er.2emce, beoctse 


become embarressed im comma to en independest opisien 
in the face cf the very deeded opinea expressed My ht: 
Emp. 9 Cas 875 Bure @seussion ἐσ aman of ξς 
with the ΘΕΟΙ͂Σ wuh ihe obisst ΟἹ τεῖος the bem 
Proper adindeanon of the czse ere rot mipremer as the resl ees cf 
appointng 2ssessors is 19 ass.st the Coum—-Q vo Artcersiires. 15 WLR. 
25 In a case of moung, where the Cepure enses over tbe prestasios 
of 2 piece cf lend end the Crown 2dmis the possession of the gee 
and the accused themselves urge the ples οἱ privace defence. it 
ΟΌΤΥ of rhe Sessicns Judge to explain to the assessors the lecel sspect 
of the plea pat forward by the ecoused, and to Hrect rheir enenti 

w by putting speaSc quesbens to rhem ca the point~Sswer Bats τὶ 
Emp 3PLJ 653 19CrLJ 933 


Record of summing cf ~The Sessions Judge shoald oct sek tte 
Fleader tur the froce.utio? 10 reccrd Ins summing up to the sssessars. 
If the Judge himself is incapable cf recording the heads of the summing 

oup, he should avail himself of the servises cf some Coun OfScer ar 
direct m to be done by seme independent person~Sadella vw Emp 9 


Cal. 875. 


942, GQpinions of assessors :—A trial is altogether bed if the 
assessors are mot asked end are apparently not allowed to give ther 
opinions ap the case—-Nazadd: y Erap., 40 Cal. 163, 13 CrLj 497. 
Hf a Sessions Judge decides a case without invinng the opinions of the 
assessors, he virtually holds the trio} without the 2:4 of assessors, and 
his finding or sentence will be suthont jurisdiction —Q. y. Mater: Mal, 
22 W.R. 34; K. Εἰ ν. Tirumal, 24 Mad. 523 (53) Even if he considers 
the evidence untrustworthy or unsatisfactory or inconsistent he is bound 
to ‘consult the opinions of the essessors, othersist he acts without juris- 
dicton—Kassa Mat v. λίμππα Let, 16 All 414. Where in 2 Sessions 
trial the accused first pleaded not guilty, tut in the course of her exa~ 
mination alter the completion of the prosecution evidence, she pleaded 
guilty, end thereopon the Judge without taking the omnion of the 
assessors found her guilty and sentenced her, AelZ chat mt was the duty 
of} the fudge to proceed with the trial as provided by this section and 
hear the defence and then take the opinions of the sssessors—Erip. ¥. 
Boi Nani, 7 Bom.L.R. 731, 2 CrL.J. 609. Where = tral was held for 
two offences, one with Jury and the other with the jurors as assessors. 
and with regsrd to the latter offence the Judge convicted the accused 
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without taking the opinions of the jurors as assessors, the conviction was 
held to be bad—Sivaga, 2 Weir 334. 


“The opinions of the assessors should be recorded separately. It 
is not, in the Court’s opinion, sufficient that this record should contain 
a mere verdict of guilty or not guilty, or proven or not proven; what 
the Court requires is not only the result armved at by each assessor 
sittmg on a Sessions trial, but if possible, the reasons by which each 
assessor arrived at the result—that Is, the grounds of his opinion. While 
avoiding prolixity, a Sessions Judge should be careful to be intelligible 
and precise in recording such opinions''"—Cal. G. R. & C. O., p. 26 


The opinions of all the assessors should be taken Where the Judge 
took the opimons of two only of the assessors, the trial was illegal and 
not merely wregular—~Rama Knshna v Emp, 26 Mad 593 The opinion 
of each assessor is to be recorded in his own words—Fatu Santal v 
K. E., 6 P.L.J. 147, 22 Cr.L J 417 Each assessor should be required to 
state his opinion individually The Judge should not receive the joint 
opinion of all the assessors, delivered through one of them—Sadulla v 
Emp., 9 Cal 875, Hassan Khan vy Emp, 1887 PR 41 


Where the accused is being tried on several charges, the assessors 
should be required to give their opimons on each of the charges— Q v. 
Matam, 22 W.R. 34 This 1s now made clear by the present amendment. 


The assessors are to give their opmuons orally, and not in writing, 
vor in the form of a judgment—Lahtt v Emp, 39 Cal 119, 13 CrL.J, 433. 


s 

Consultation between assessors -—Their 1s no provision in this Code 
authonzing a Judge to allow or forbidding him to allow consultation 
between the assessors aiding him in trymg a case. Though a Judge 
may allow one assessor to consult his co-assessors before giving his 
opinion, yet a refusal to allow such a course does not amount to any 
irregularity, and the Judge is entitled to have before him each assessor's 
individual and independent opinion—In re Sennimala, 2 L.W. 933, 16 
Ὅτ...) Τῇ 


Grounds of opinion —It is very desirable that the assessors should 
be invited and encouraged by Judges to state briefly the grounds of their 
opimions as well as the result—-Q. E. v. Mahadu, 2 Bom.L.R. 322; 
Q. E vy. Fakira, 2 BomLR 323 Assessors are appointed to aid the 
Judge in the tral and to give their opimions When the opimion formed 
by the Judge differs from the opinions formed by the assessors, he should 
always ascertain the grounds of the assessors opinions—Q v Miunnat, 
3 WR. 6; Q. v Bushmo, 3 WR. 21, Guranditta v Crown, 1905 P R. 
48,3 CeLJ 132 

When opinion may be dispensed wtth:—When there is absolutely 
no evidence to show that the offence has been commutted by the accused, 
the Judge cin abstain from taking the opinions of the assessors—Anony- 
mous, 2 Weir 388, 391] See sec 289 But the Judge cannot do so, 
simply because he considers the evidence unsatisfactory or untrust- 
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worthy—Kassa Mal v. Munna Lal, 10 All. 414. When the case is with- 
drawn by the Public Prosecutor with the consent of the Court, an 
acquittal should be recorded without taking the opinions of ihe assessors, 
or whatever may be their opinions—Q. E. y. Chenbasapa, Ratanlal 307. 


Reconsidering opinion :—After once summing up the case to the 
assessors and after taking their opinions, the Judge has no power to re- 
open the matter and press upon the attention of the assessors a part of 
the accused’s confession, in order to induce them to change their opinions 
—Emp v Tika Ram, 1886 A.W.N 22. 


Taking fresh evidence after opinion:—When the opinions of the 
assessors have been taken, the trial is at an end, except for the purpose 
of giving judgment, The Judge has no legal authority to reopen a tnal 
or recall witnesses, and cause fresh evidence to be summoned, and take 
a second and third opinion from the assessors—Hasan v. Enip., 1888 
P.R. 29; Q. E v. Ram Lal, 15 All, 136, Where, after the assessors. 
had given ther opimons and had been discharged, the Judge sitting 
alone took some further evidence in the case before writing judgment, 
the trial was held to be illegal and was set aside—Jasukh v. Emp, 43 
All, 25, 22 Cr.L.J. 127. It is the Judge together with the assessors 
that constitutes the Court, and not the Judge sittimg alone; and all 
evidence must be recorded by the Judge in the presence of the assessors 
—Ibid Ἰῃ a trial for murder in which the soundness of the accused's 
mind was at issue, the Judge, after taking the opinions of the assessors, 
reserved judgment and had a private interview with the Civil Surgeon 
as to the state of mind of the accused It was held that the procedure 
was extremely illegal Instead of discussing with the Civil Surgeon out 
of Court, the Judge ought to have examined him as a witness in the 
presence of the assessors, and the accused ought to have been giver 
an opportunity of cross-examining him-—-Q E v jai Lal, 1889 AWN, 
181, 

943. Questions to assessors .-—Pnior to the present amend~ 
ment, the section did not expressly authorise the Judge to put any 
question to the assessors, but if was Iaid down in some cases that of 
there was anything obscure in their opinions if was open to the Judge 
to put to them such questions as were necessary to elucidate or supplie~ 
ment their opinions—Nazmuddi v Emp, 40 Cal. 163; Ramesh Chandra 
v. Emp., 41 Cal 350. This is now expressly provided by the present 
section as amended But the questions can be asked only after the 
delivery of the opimion and not before, and for no other purpose excert 
to clear up any obscurity in the verdict. The Judge cannat put questions 
to the assessors by way of cross-examination—Nazmuddi, 40 Cal 163, 
13 Cr.L.J. 497; Ramesh Chandra, 41 Cat 350, 18 CW.N. 496, 15 
Crk J, 395. . 

944, Judgment :—In passing judgment the Judge is not bound 
to conform to the opinions of the assessors Although the assessors 10 
doubt assist the judge and regard must be paid fo thelr opinions, K & 
v. Tirumal, 24 Mad, 523, still it is the Judge who has to decide the esse 
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on the facts as well as the law, and he 15 not bouna by the assessors’ 
opinions—Emp. v, Shanker, 14 Bom.L.R. 710, 13 Cr.L.J. 677. But the 
Judge cannot convict the accused for an offence in respect of which the 
opinions of the assessors were not tsken Thus, the accused was charged 
with and tried for abetment of murder The opinion of the assessors ~ 
was that he was not guilty of the offence charged. The Sessions Judge 
accepted the opinion, but convicted the accused of causing evidence of 
murder to disappear under sec. 201 1P.C. Held that it was imperative 
on the Judge to have taken the opinions of the assessors on the charge 
relating to sec. 201 J} PC. The conviction and sentence must be set 
aside-—Emp. v. Appaya, 25 Bom L.R 1318 (1320), 26 CrL.J. 304. But 
in the recent case of Emp v Ismail, 52 Bom 385, 29 Cr.L.J 403 (405), 
Fawcett J. has expressed the opinion that the case of Emp. v Appayya, 
(supra) must be regarded as overruled by the Privy Council decision in 
Begu v. Emp., 6 Lah 226 (P.C.), 26 Cr.LJ 1059, where their Lord- 
ships upheld the action of the Sessions Judge in convicting the accused 


of an offence under section 201 1 P Code although he was charged 
with murder 


The Judge should form his opinion on the evidence at the tral, and 
not merely upon the views of the committ:ng Magistrate—Dewan Singh 
vy Q E, 22 Cal 805 


The judgment must be recorded But [allure to record judgment 
does not invalidate the tmal, but 1s only an irregulanty curable by 
sec, 537—Savu Pasunbadi, 2 Weir 392 


The judgment must contain all the particulars specifled in sec. 367, 
even though the trial 1s held with the aid of jurors as assessors A 
reference to the heads of the charges to the jury 1s not suffcient—Q E 
v. Dattu, Ratanlal 426 

It 1s neither convenient nor commendable for the Sessions Judge to 
embody his summing up to the assessors, in his judgment But his 
doing so does not make the judgment illegal or vitrate it so as to render 
it invalid—Khudiyam v Emp,9 C.LJ 55,3 1C 625 


The judgment must be recorded by the Judge who held the tnal 
Whether after the assessors had given their opinions, the Judge left the 
district without recording his judgment, and his successor, after con- 
sidering the evidence recorded at the trial, convicted and sentenced 


the accused, the conviction was set aside and a retrial ordered—Q v. 
Ramdoyal, 21 WR 47 


Cancellation of trial —The accused were committed to the 
Sessions on a certain charge At the commencement of the trial, two 
more charges were added The trial then proceeded up to the point 
where the assessors’ opinions were taken The Judge reserved judgment 
but i writing it, he was of opimion thar one of the Charges was im- 
Properly added, and he therefore cancelled the tmal and held a fresh 
trial It was held that the second tral was invalid, because the {τὶ 
Judge had no authoruy to cancel or set aside the trial which had 
originally held; and the assessors’ opinions having been recorded, he 
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worthy—Kassa Mal v. Munna Lal, 10 All. 414. When the case is with- 
drawn by the Public Prosecutor with the consent of the Court, an 
acquittal should be recorded without taking the opimons of the assessors, 
or whatever may be their opmions—Q E. v. Chenbasapa, Ratanlal 307. 


Reconsidering opinion :——After once summing up the case to the 
assessors and after taking their opinions, the Judge has no power to re- 
open the matter and press upon the attention of the assessors a part of 
the accused's confession, in order to induce them to change their opinions 
—Emp. v. Tika Ram, 1886 A.W.N. 22. 


Taking jresh evidence after opinton:—When the opinions of the 
assessors have been taken, the trial is at an end, except for the purpose 
of giving judgment. The Judge has no legal authority to reopen a trial 
or recall witnesses, and cause fresh evidence to be summoned, and take 
& second and third opinion from the assessors~Hasan v. Emp., 1888 
PR, 29; Q. E. v. Ram Lal, 15 All 136. Where, after the assessors. 
had given their opimions and had been discharged, the Judge sitting 
alone took some further evidence in the case before writing judgment, 
the trial was held to be illegal and was set aside—Jaisukh v, Emp, 43 
All, 25, 22 Cr.LJ. 127. It is the Judge together with the assessors 
that constitutes the Court, and not the Judge sittmg alone, and all 
evidence must be recorded by the Judge in the presence of the assessors 
—Ibid In a trial for murder in which the soundness of the accused's 
mind was at issue, the Judge, after taking the opinions of the assessors, 
reserved judgment and had a private intervew with the Civil Surgeon 
as to the state of mind of the accused It was held that the procedure 
was extremely illegal Instead of discussing with the Civil Surgeon out 
of Court, the Judge ought to have examined him as a witness in the 
presence of the assessors, and the accused ought to have been givert 
an opportumity of cross-examining him—Q. E. v. Jai Lal, 1889 ASN, 
181. 

943, Questions to assessors ‘—Prior to the present amend- 
ment, the section did not expressly authorise the Judge to put any 
question to the assessors, but 1} was Iaid down in some cases that if 
there was anything obscure in their opinions it was open to the Judge 
to put to them such questions as were necessary to elucidate or supple- 
ment their opinions—Nazimuddi vy Emp., 40 Cal 163, Ramesh Chandra 
v. Emp., 41 Cal 350 This is now expressly provided by the present 
section as amended But the questions can be asked only after the 
delivery of the opinion and not before, and for no other purpose excert 
to clear up any obscurity in the verdict The Judge cannot put questions 
to the assessors by way of cross-examination—Nazmuddi, 40 Cal. 163, 
13 CreL.J. 497; Ramesh Chandra, 41 Cal 350, 18 CW.N. 496, 15 
Cr. J, 395. . 

944. Judgment.—In passing judgment the Judge Is not bound 
to conform to the opinions of the assessors. Although the assessots no 
doubt assist the judge and regard must be paid to thelr opinions, K. E 
v Tirumal, 24 Mad 523, still it is the Judge who has to decide the case 
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(c) If he answers that he has been so previously convicted, the 
Judge may proceed to pass sentence on him accordingly; 
but, if he denies that he has been so previously convicted, 
or refuses to or does not, answer such question, the jury 
or the Court and the assessors (as the case may be) shall 
then hear evidence concerning such previous conviction, 
and im such case (where the trial is by jury), it shall not 
be necessary to swear the jurors again." 


It should be noted that clause (b) of the present section 1s entirely 
new, This clause has been added in order to avoid the imconvemience 
which may οἵ present arise in eases tried by assessors whose opinion is 
not binding on the Judge. Under the amendment, m any trial held with 
the aid of assessors, the Court 1s given a discretion to proceed or refrain 
from proceeding with the trial of the accused on the charge of the 
Previous conviction—Statement of Objects and Reasons (1914) 


945. Scope and object of section —This section applies 
to trials before a Court of Session and not to trials before a Magistrate— 
Dehn Sonar vy Emp, 50 Cal 367. The law as to the taking of 
evidence of previous conviction i a trial before a Magistrate has been 
enacted in the new section 255A 

The object of this section in prohibiting the proof of previous con- 
viction to be put in until the accused 1s convicted, is to prevent the 
accused from being prejudiced at the trial—Maung E Gy: v. Emp., 1 
Rang. 520 ‘Therefore, where in the course of a tnal a witness was 
allowed to say that he had heard that the accused was an old offender, 
‘the verdict was set aside, because the improper statement of the witness 
might have safluenced the verdict of the jury—Q E v Jhingurt, 1890 
ΑΝ, 12. The provisions of this section are imperative and must be 
strictly complied with. Where an accused 1s undergoing a trial, only 
the charge relating to his previous conviction shall not be read until he 
has been convicted or the opinions of the assessors have been recorded 
on the charge of the present offence Where both charges were read 
out to the assessors at the commencement of the tral, held that the trial 
was vitiated, apd the conviction and sentence must be set aside—Raju 
v. Emp, 28 Cr.L J 667 (668) (Lah) Where the charge in regard to the 
Previous convictions and the portion of the statement of the accused 
before the committing Magistrate admutting such previous convichons were 
Tead to the assessors before the conclusion αἱ the trial for the substantive 
“offence, the trial was vitiated—Teka Alir v Καὶ E, 22 Cr. LJ 719, 
SPLJ 706 The jury ought to be informed that the accused is charged 
with previous conviction, only after their verdict is taken and never 
before—Chundt Perugadu, 2 Weir 393 And the record should invariably 
show that πὸ reference to previous conviction has heen made until the 

Subsequent offence has been found proved against the accused—Krishto 
Behan v Emp., 12 CLR 555. A Judge's direction to the jury to 
consider proof of previous conviction as evidence recarding the character 
‘of the prisoner amounts to a musdirection—Roshun v Erp, 5 Cal 763. 
But shere no failure of Justice was caused ie. where the accused was 
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Not prejudiced (e.g. in a prima facie case of theft), the High Court re~ 
fused to interfere in a case in which the accused was calfed upon to 
plead simuftaneously to a charge of theft and previous conviction—Bepir 
Behari ν. Emp., 13 CLR, 110. 

946. Previous conviction :—The previous conviction re- 
ferred to in this section must be 84 conviction within British 
India, A conviction outside British India (6 g. in Berar) does not fall 
within the purview of this section, and cannot be taken into account for 
the furpose of affecting the punishment on a second conviction in British 
India, But it fs not absolutely improper, however, to take such convic- 
tion into consideration—Emp. v. Lalsingh, 7 C.P.L.R. 24. 

The charge alleging the previous conviction need not show the 
amount of the former punishment—Anonymous, 4 M.H.C.R, App 11. 

How to prove -—lf the accused admits that he had been previously 
convicted, the ludge is justifled under this section im passing sentence 
upon such admission-~Yasin ν. K. E., 28 Cal. 689; In re Subramanian, 
1916 M.W.N. 327, 17 Cr.L J. 288, especially when the Magistrate 
passes a sentence which is legal even without proof of the previous 
conviction—In re Subramanian, supra, But if he does not plead to the 
charge of previous conviction, it cannot be proved by an extract from 
the record of previous conviction without proof of sdennty—Chundi 
Perugadu, 2 Weir 393; Tuk: Mahomed v Kisto Nath, 15 W.R. 58. See 
also notes under section 511 


311. Notwithstanding anything in the last nn 


When evidence of pre. going section, evidence of the 
vious conviction may previous conviction may be given 
be given. at the trial for the subsequent 


offence, if the fact of the previous conviction is relevant 
under the provisions of the Indian Evidence Act, 1872. 

In a trial of offences under secs 395 and 402 I. P. C., the evidence 
of previous conviction is not permissible under sec. 54 of the Evidence 
Act, no evidence having been previously offered of the accused's good 
character. Nor does sec. 6 or 14 of the Evidence Act justify the admis~ 
sion of such evidence—Teka dhir v. K E, 5 P.L.J. 706, 22 Crh Jj. 
719. 


J.—List of Jurors for High Court, and summoning - 
Jurors for that Court. 


312. The names of not 312. The High Court 


more than four may prescribe 


Nember of hundred per- jpetiaijeers the number of 


special jurors. 

sons shall at persons whose 
any one time be entered in names shall be entered at 
the special jurors’ list. any one lime in the special 


-- 
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jurors’ list, provided that 
πο definite number οἱ 
Europeans or of Americans 
or of Indians shall be so 
prescribed. 

This section has been redrafted by sce 18 of the Criminal Law 
Amendment Act, XH of 1923. The reason of this amendment is thus 
stated: “The High Court special jury list should in our opinion be 
tevised and it should no longer be limited to 200 Europeans and 200 
non-Europeans It shauld include al! who are qualified, to whatever 
Nationality they may belong This revision will probably increase the 
Proportion of non-Curopeans in the list. This proposal Involves the 
amendment of section 312 of the Code’—Report of the Racial Distinctions 
Committee, Para, 25, 

313. (1) The Clerk of the Crown shall, before the 

first day of April in each yenr, and 

Lists of common and Subject to such rules as the High 

special jurors Court from time to time prescribes, 
prepare— 

(a) a list of all persons liable to serve as common 

jurors; an 

(b) a list of persons liable to serve as special jurors 

only. 

(2) Regard shall be had, in the preparation of the 
latter list, to the property, character and education of the 
Persons whose names are entered therein. 

(3) No person shall be entitled to have his name 
entered in the special jurors’ list merely because he may 
have been entered in the special jurors’ lst for a previous 
year, 

(4) The Governor-General in Council or the Local 
Government in the case of the High Court at Fort William 
in Bengal, and in the case of other High Courts the Local 

overnment, may exempt any salaried officer of Govern- 

ment from serving as a juror. 

(5) The Clerk of the Crown shall, subject to such 

Disereti rules as aforesaid, have full discre- 

retion of officer δὶ “aii 
preparing [ste, tion to prepare the said list as seems 

to him to be proper, and there shall 
be no appeal from or review of his decision, 
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not prejudiced (e.g. in ἃ prima facie case of theft), the High Court re~ 
fused to Interfere in a case in which the accused was called upon to 
plead simultaneously to a charge of theft and previous conviction—Bepin 
Behar: v, Emp., 13 C.L.R 110 
946. Previous conviction :—The previous conviction re- 
ferred to in this section must be a conviction within British 
India A conviction outside British India (e.g. in Berar) does not fall 
within the purview of this section, and cannot be taken :nto account lor 
the purpose of affecting the punishment on a second conviction in British 
India. But it Is not absolutely improper, however, to take such convic- 
tion into consideration—Emp. v, Lalsingh, 7 C.P.L.R. 24. 
The charge alleging the previous convictiot need not show the 
amount of the former punishment—Anonymous, 4 M.H.C.R. App. 11. 
How to prove .~If the accused admits that he had been previously 
convicted, the fudge is justified under this section in passing sentence 
upon such admission-—Yasin v K. E., 28 Cal. 689; In re Subramaman, 
1916 MW.N 327, 17 Cr.L.J, 288; especially when the Magistrate 
passes ἃ sentence which is legal even without proof of the previous 
convictiom—In re Subramanian, supra. But if he does not plead to the 
charge of -previous conviction, it cannot be proved by an extract sromt 
the record of previous conviction without proof of identity—Chundi 
Perugadu, 2 Weir 393; Tuki Mahomed v. Kisto Nath, t8 WR. 53. See 
also notes under section 511 
311. Notwithstanding anything in the last fore- 
When evidence of pre. ing section, evidence of the 
vious conviction may previous conviction may be given 
be given. at the trial for the subsequent 
offence, if the fact of the previous conviction is relevant 
under the provisions of the Indian Evidence Act, 1872. 
In a τα! οἱ offences under secs 395 and 402 1 P. C, the evidence 
of previous conviction is not permissible under sec. 54 of the Evidence 
Act, no evidence having been previously offered of the accused's good 
character. Nor does sec 6 or 14 of the Evidence Act justify the admis- 
sion of such evidence—Tcka Ahir v K. E., 5 P.LJ. 706, 22 Cr.LJ. 
‘719. 


J.—List of Jurors for High Court, and summoning < 
Jurors for that Court. 


312. The names of not 312. The High Court 
more than four Number of πῖαρ prescribe 


Aon eee hundred per- ORT κτος, the number of 
sons shall at persons whose 


any one time be entered in names shall be entered at 
the special jurors’ list. any one fime in the spectal 
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jurors’ list, provided that 
πο definite number οἱ 
Europeans or of Americans 
or of Indians shall be so 
prescribed. 

This section has been redrafted by sec. 18 of the Criminal Law 
Amendment Act, XII of 1923. The reason of this amendment is thus 
Stated: “The High Court special jury list should in our opinion be 
revised and it should no longer be limited to 200 Europeans and 200 
non-Europeans It should include all who are qualified, to whatever 
nationality they may belong. This revision will probably increase the 
Proportion of non-Europeans in the list. This proposal involves the 
amendment of section 312 of the Code’—Report of the Racial Distinctions 
Committee, Para 25, 

313. (1) The Clerk of the Crown shall, before the 

first day of April in each year, and 

Lists of common and subject to such rules as the High 

special jurors Court from time to time prescribes, 
prepare— 

(a) a list of all persons liable to serve as common 

jurors; an 

(b) a list of persons liable to serve as special jurors 

only. 

(2) Regard shall be had, in the preparation of the 
fatter ist, to the property, character and education of the 
persons whose names are entered therein. 

(3) No person shall be entitled to have his name 
entered in the special jurors’ list merely because he may 
have been entered in the special jurors’ list for a previous 
year, 

(4) The Governor-General in Council or the Local 
Government in the case of the High Court at Fort William 
in Bengal, and in the case of other High Courts the Local 
Government, May exempt any salaried officer of Govern- 
ment from serving as a juror. 

(5) The Clerk of the Crown shall, subject to such 

Discreti rules as aforesaid, have full discre- 

preparing late, "er tion to prepare the said list as seems 
to him to be proper, and there shal 
be no appeal from or review of his decision. 
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᾿ The drawing up of the hst of special jurors is entirely in the discre- 
tion of the Clerk of the Crown and the High Court will not interfere~ 
In re Sham Chand, 1 Ind. Jur. (N. 5.) 106. 


314. (1) Preliminary lists of persons liable to serve 
Publication of lists 8.8 COMMon jurors and as_ special 
Preliminary snd re- jurors, respectively, signed by the 
babs) Clerk of the Crown, shall be pub- 
lished once in the local official Gazette before the fifteenth 
day of April next after their preparation. 


_ (2) Revised lists of persons liable to serve as common 
jurors and special jurors, respectively, signed as afore- 
said, shall be published once in the Jocal official Gazette 
before the first day of May next after their preparation. 


(3) Copies of the said lists shall be affixed to some 
conspicious part of the Court-house. 


315. (1) Out of the persons named in the revised 
7 Number of furore te fists aforesaid, there shall be sum- 
e _cummoned in the ~moned for each session in the town 


lace of sitting of High 
Cour EO UNEP which ts the usual place of sitting of 
each High Court, as many of those who are liable to serve 


on special or common juries, respectively, as the Clerk of 
the Crown considers necessary. 

(2) No person shalf be so summoned more than once 
in six months unless the number cannot be made up 


without him, 
(3) If, during the continuance of any sessions, it 
appears that the number of persons 
Supplementary s4™m- sy summoned is not sufficient, such 
mont. 
number as may be necessary of 
other persons liable to serve as aforesaid shall be 
summoned for such sessions, 

The words “in the town. ....High Court’t have been substituted for 
the words ‘in each Presidency town.” A similar amendment has been 
made in sec. 316 and in the third proviso of section 276 

The words ‘as many of. ...mecessary’’ have been substituted for 
the words “‘at feast twenty-Seven of those who are liable fo serve on 


special juries, and filty fout of those who are liable to serve on common 
Mines" by section 84 of the Cr, P. Code Amendment Act XVIII of 1923. 
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316. Whenever a High Court has given notice of 
Summoning jurors its intention to hold sittings at any 
outside the place of place outside the town which is the 
sitting of High Court, sual place of silting of such High 
Court’ for the exercise of its original criminal jurisdiction, 
the Court of Session at such place shall, subject to any 
direction which may be given by the High Coutt, 
summon a sufficient number of jurors from its own list, 
in’ the manner hereinafter prescribed for summoning 
jurors to the Court of Session, 
The italicised words have been substituted for the words ‘Presidency 
towns" by sec, 85 of the Cr. P Code Amendment Act XVHI of 1923 
Similar amendment occurs in secs. 276 and 315 


317. (1) In addition to the persons so summoned 
as jurors, the said Court of Session 
shall, if it thinks needful, after 
communication with the commanding officer, cause to be 
summoned such number of commissioned and non- 
commissioned officers in Her Majesty's Army or Air 

orce resident within ten miles of its place of sitting as 
the Court considers to be necessary to make up the juries 
required for the trial of persons charged with offences 
before the High Court as aforesaid. 

(2) All officers so summoned shall be liable to serve 
on such juries notwithstanding anything contained in this 
Code; but no such officer shall be summoned whom his 

ommanding Officer desires to have excused on the 
ground of urgent official duty, or for any other special 
official reason. 


,, it Sub-section (1) the words ‘or Air Force’ have been added, and 
in sub-section (2) the word ‘oficial’ has been substituted for ‘military,’ 
by the Repeating and Amending Act (X of 1927) 
318. Any — summoned under eae bg 
ἢ Ὲ ection 316, or Section , who, 
auend of furore) te without lawful excuse, fails to 
τ attend as required by the summons, 
or who, having attended, departs without having obtained 
the permission of the Judge, or fails to attend after an 
adjournment of the Court after being ordered to attend, 
shall be deemed guilty of a contempt and be liable, by 


Military jurors, 
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order of the Judge, to such fine as he thinks fit; and in 
default of payment of such fine, to imprisonment for a 
term not exceeding six months in the civil jail until the 
fine is paid: 

Provided that the Court may in its discretion. remit 
any fine or imprisonment so imposed. 


K.—List of Jurors and Assessors for Court of Session, 
and summoning Jurors and Assessors for that Court. 


319. AN male persons between the ages of twenty- 
cutis ite acct ne and sixty shall, except as next 
jurory οὐδε κε β ποθ hereinafter mentioned, be liable to 
serve as juyors or assessors at any 
trial, held within the district in which they reside, or, if 
the Local Government, on consideration of local circums- 
tances, has fixed any smaller area in this behalf, within 
the area so fixed. 

Where the Sessions Judge of Kanara asked the High Court for 
special permission to hold his Court at Sirsi instead of at Karwar, the 
High Court declined to permit it, as mo assessors could be called upon 
to attend at Sirsi, which was outside the area flxed—In re Karwar 
Sessions Judge’s Letter, Ratanial 304 

320. The following persons 

Exemptions. are exempt from liability to serve 

as jurors or assessors, namely :—— 


(a) officers in civil employ superior in rank to a 
District Magistrate; 
{aa) members of either Chamber of the Indian 
Legislature and members of a Legislative 
ὃ Council constituted under the Government 
of India Act; 
δ) salaried Judges; 
οὐ Commissioners and Collectors of Revenue or 
Customs; ᾿ 
(d) police-officers and persons engaged in the 
Preventive Service in the Customs Depart- 
ἰῷ ment; 
(c) persons engaged in the colfection of the reve- 
nue whom the Collector thinks fit to 
exempt on the ground of official duty; 
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(ἢ persons actually officiating as priests or 
ministers of their respective religions; 


(g) persons in Her Majesty's Army or Air Force, 
except when, by any law in force for the 
time being, they are specially made liable 
to serve as jurors or assessors; 


(h) surgeons and others who openly and cons- 
tantly practise the medical profession; 


(i) legal practitioners (as defined by the Legal 
Practitioners’ Act, 1879), in actual practice; 


(Ὁ) persons employed in the Post Office and 
Telegraph Departments ; 


(k) persons exempted from personal appearance 
in Court under the provisions of the Code 
of Civil Procedure, 1882, Sections 640 and 
641; 

(ἢ other persons exempted by the Local Govern- 
ment from liability to serve as jurors or 
assessors. 

Change :—Clause (aa) has been added by the Legislative Members 
Exemption Act XXIII of 1925, on the recommendation of the Reforms 
Inquiry Committee (contained in Para, 91 of their Report) that members 
of the legislatures in India should be exempt from sitting as jurors or 
assessors in criminal trials—Statement of Objects and Reasons (Gazette 
of India, 1925, Part V, p 180). 


321. (1) The Sessions Judge, and the Collector of 
Tine-airs the district or such other officer as 
asciors "F* μὰ the Local Government appoints in 
this behalf, shall prepare and make 

out in alphabetical order a list of persons liable to serve 
as jurors or assessors and qualified in the judgment of 
the Sessions Judge and Collector or other officer as afore- 
said to serve as such, and not likely to be successfully 
objected to under Section 278, clauses (b) to (h), both 


inclusive. 

(2) The list shall contain the name, place of abode 
and quality of business of every such person; and, if the 
person is an European or an American, the list shall 
mention the race to which he belongs. 
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order of the Judge, to such fine as he thinks fit; and in 
default of payment of such fine, to imprisonment for a 
term not exceeding six months in the civil jail until the 
fine is paid: 

Provided that the Court may in its discretion remit 
any fine or imprisonment so imposed. 


K.—List of Jurors and Assessors for Court of Session, 
and summoning Jurors and Assessors for that Court. 


319. All male Dengan bepveen τῆς ages of twenty- 
ΔΝ one and sixty shall, except as next 
joan cates ies hereinafter mentioned, be liable to 
serve as jurors or assessors at any 
trial, held within the district in which they reside, or, if 
the Local Government, on consideration of Jocal cireums- 
tances, has fixed any smaller area in this behalf, within 
the area so fixed. 
Where the Sessions Judge of Kanara asked the High Court for 
special permission to hotd his Court at Sitsi instead of at Karwar, the 


High Court declined to permit it, as no aSsessors could be called upon 
to attend at Sirsi, which was outside the area flxed—In re Karwar 


Sessions Judge’s Letter, Ratanial 304, 
320. The following persons 
Exemptions. are exempt from liability to serve 
as jurors or assessors, namely :— 


(a) officers in civil employ superior in rank to a 

District Magistrate ; 
(aa) members of either Chamber of the Indian 
Legislature and members of a Legislative 
3 Council constituted under the Οουςγππιοπὲ 
of India Act; 
b) salaried Judges; 

'c} Commissioners and Collectors of Revenue or 
Customs ; 

(d) police-officers and persons engaged in the 
Preventive Service in the Customs Depart- 
ment; 

(e) persons engaged in the collection of the reve- 
nue whom the Collector thinks fit to 
exempt on the ground of official duty; 
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(2) In the event of a difference of opinion between 
the Sessions Judge and the Collector or other officer as 
aforesaid, the name of the proposed juror or assessor shall 
be omitted from the list. 


(3) A copy of the revised list shall be signed by the 
Sessions Judge and Collector or other officer as aforesaid 
and sent to the Court of Session. 


(4) Any order of the Sessions Judge and Collector 
or other officer as aforesaid in preparing and revising the 


list shall be final. 


(5) Any exemption not claimed under this section 
shall be deemed to be waived until the list is next revised. 


ΔΑ (60) The list so prepared and 
he nual revision of revised shall be again revised once 
᾿ in every year. 


() The list so revised shall be deemed a new list 
and shall be subject to all the rules hereinbefore contained 
as to the list originally prepared. 

All Collectors should exercise great care in the revision of the 
jurors’ list so as to include all qualified persons of intelligence who are 
liable to serve and to exclude unfit persons—Mad. G. O. No. 474, dated 
16th March 1889. The list should show against each person the language 
or languages understood by him—C P. Cr. Cir, Pt. H, No, 33. 


325. In the case of any distnct for which the Local 
Government has declared that the 
trial of certain offences shall, if the 
Judge so direct, be by special jury, 
the Sessions Judge and the Collector of such district or 
other officer as aforesaid shall prepare, in addition to the 
revised list hereinbefore prescribed, a special list contain- 
ing the names of such jurors as are borne on the revised 
list and are, in the opinion of such Sessions Judge and 
Collector or other officer as aforesaid, by reason of their 
possessing superior qualifications in respect of property, 
character or education, fit Persons to serve as special 
jurors: Provided always that the inclusion of the name 
of any person in such special list shall not involve the 
removal of his name from the revised list nor relieve him 
Cr. 55 - 
f 


Preparation of [ἰδὲ 
of special jurors, 
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of his liability to serve as an ordinary juror in cases not 
tried by special jury. 

326. (1) The Sessions Judge shall ordinarily, seven 

District Magistrate to days at least before the day which 
summon jurors and he may from time to time fix for 
pateaeerts holding the sessions, send a letter to 
the District Magistrate requesting him to summon as 
many persons named in the said revised list or the said 
special list as seem to the Sessions Judge to be needed 
for trials by jury and trials with the aid of assessors at 
the said sessions, the number to be summoned not being 
less than double the number required for any such trial, 
and including, where any accused person is an European 
or an American, as many Europeans or Americans as 
may be required for the purpose of choosing jurors or 
assessors for the trial, 

(2) The names of the persons to be summoned shall 
be drawn by lot in open Court, excluding those who have 
served within six months, unless the number cannot be 
made up without them; and the names so drawn shal 
be specified in the said letter. 

(3) Where the accused requires and is entitled to be 
tried under the provisions of section 275, there shall be 
chosen by lot, in the manner prescribed by or under 
section 276, from the whole number of persons returned 
the jurors who are to constitute the jury until a jury con- 
taining the proper number of Europeans or Europeans 
and Ameticans or of Indians as the case rnay be, has 
been obtained: 

Provided that, in any case in which the proper 
number of Europeans or Americans cannot otherwise be 
obtained, the Court may, in its discretion for the purpose 
of constituting the jury, summon any person excluded 
from the list on the ground of his being exempted under 
section 320. 

(4) Where under the proviso to subsection (3), the 
Court proposes fo summon as a juror any person in His 
Majesty’s Army, the provisions of section 317 shall apply 
in like manner as they apply for the purpose of the sum- 
moning of military jurors for a trial under section 316, 
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The italicised words have been added by sec. 19 of the Criminal Law 
Amendment Act, XII of 1923. 

947, Sections 326 and 327 contemplate as the ordinary or normal 
procedure that all assessors should be summoned on the first day on 
which a criminal Session commences, however many trials it may be 
proposed to hold in the course of that Session—Chutta v. Emp., 11 
Cr.LJ. 17 (AIL). 

The duty of issu:ng a precept to the District Magistrate to summon 
jurors and assessors is imposed upon the Sessions Judge himself, it can- 
not be performed by a Subordinate Judge in temporary charge of the 
current duties of the Court of Session—Anonymous, Ratanlal 148. 

Where owing to the fact that only three jurors attended the Court, 
the Judge summoned jurors from among the residents of the town on the 
day fixed for the trial, held that the jury as constituted was not a proper 
jury; the Judge ought to have summoned the jurors after drawing their 
names by lot from the list of persons lable to serve on the jury, in 
accordance with sub-section (2), but instead of doing so, he chose persons 
Specially selected (a thing which the Legislature has taken special pains 
to render impossible}, this was a serious irregulanty which could not be 
cured by sec. 537—Brojendrav Καὶ E., 7CWN 188 


‘Double the number required’ —See 55 Cal 794, 33 C W.N. 1053 
and other cases cited under sec. 274 


τ 327. The Court of Session may direct jurors or 
Power to summon assessors to be summoned at other 
another set of jurors periods than the period specified in 
poesia section 326, when the number of 
trials before the Court renders the attendance of one set 
of jurors or assessors for a whole session oppressive or 


whenever for other reasons such direction is found to be 
necessary. 


328. Every summons to a juror or assessor shall be 

in writing, and shall require his 

Form ‘and contents attendance as a juror or assessor as 

of summons. the case may be, at a time and place 
to be therein specified. 


329. When any person summoned to serve asa 
When Government JUror or assessor 1s in the_service 
or Railway servant may of Government or of a Railway 
Bp ἐκευεράς Company, the Court to serve in 
which he is so summoned may excuse his attendance if 
it appears on the representation of the head of the office 
in which he is employed that he cannot serve as a juror 
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or assessor, as the case may be, without inconvenience 
to the public. 
é 330. (1) The Court of Session 
court may excuse 
attendance af εκ ὡς May for reasonable cause excuse 
assestor, any juror or assessor from attend- 
ance at any particular session. 


(2) The Court of Session may, if it shall think fit, at 
Gdale asco ellos the conclusion of any tria] by special 
special juress fon jury, direct that the jurors who have 
liability to serve again served on such jury shall not be 
as inrors for twelve summoned to serve again as jurors 


months, . 
for a period of twelve months. 


331. (1) At each session the said Court shall cause 

hee ees cage ἴο be made a list of the names of 

assestors attendiog. those who have attended as jurors 
and assessors at such session. 

(2) Such list shall be kept with the list of the jurors 
and assessors as revised under section 324. ~ 

(3) A reference shall be made in the margin of the 
said revised list to each of the names which are mentioned 
in the list prepared under this section. 

332. (1) Any person summoned to attend as a 

Pemlty for nonat. juror or as an assessor who, with- 
tendance of juror or out lawful excuse, fails to attend as 
marestors required by the summons, or who, 
having attended, departs without having obtained the 
permission of the Court, or fails to attend after an adjourn- 
ment of the Court, after being ordered to attend, shall 
be liable by order of the Court of Session to a fine not 
exceeding one hundred rupees. 

(2) Such fine shall be levied by the District Magis- 
trate by attachment and sale of any moveable property 
belonging to such juror or assessor within the local limits 
of the jurisdiction of the Court making the order. 

(3) For good cause shown, the Court may remit of 
reduce any fine so imposed, 

(4) In default of recovery of the fine by attachment 
and sale, such juror or assessor may, by order of the 
Court of Session, be imprisoned in the civil jail for the 


Sec, 3338] THE CODE OF CRIMINAL PROCEDURE 869 


term of fifteen days, unless such fine is paid before the 
end of the said term. 


948, Gentlemen on the jury list are under no obligation to notify 
their change of address to the Court before leaving their usual place of 
residence, or to make any atrangement for the acceptance of notice and 
for the giving of information to the Court that he would be unable to 
attend. Therefore, where summons was served by affixing the duplicate 
on the door of the dwelling house of a juror, who at the time was living 
away from home, and had no knowledge of such service, held that he was 
not hable to fine for non-attendance—Mom Lal vy Emp , 6 C.W.N, 887. 

The summons to a juror or assessor must be served in the manner 
provided by sec 69. The issue of summons to a juror or assessor by a 
Tegistered letter is illegal, and no fine can be imposed for the non-atten- 
dance of the juror of assessor in such a case—In re Sarat Chandra, ἃ 
C.W.N. οχνὶ, 

The order of a Sessions Judge under this section fining an assessor 
is not appealable—Bisseshur, 8 W R. 83 


L.—Special Provisions for High Courts. 


333, At any stage of any trial before a High Court 
Power of Advocate. Under this Code, before the return 
Gener to stay prose. of the verdict, the Advocate General 
᾿ς may, if he thinks fit, inform the 
Court on behalf of Her Majesty that he will not further 
prosecute the defendant upon the charge; and thereupon 
all procedings on such charge against the defendant shall 
by stayed, and he shall be discharged of and from the 
same. But such discharge shall not amount to an 
acquittal unless the presiding Judge otherwise directs. 

_, 949. Nolle prosequi :~After the trial had commenced and the 
evidence partly gone into, the Judge retired from the case under sec. 556 
as he was a share-holder of the prosecuting Bank, and the case was ad- 
fourned without the jury being discharged The Chief Justice purporting 
to act under Cl. 13 of the Charter Act appointed another Judge to preside 
at the trial of the accused In answer to a question by the Judge, the 
Standing Counsel intimated that he intended proceeding with the triat from 
the point where it had been left, whereupon it was contended on behalf 
of the accused that the presiding Judge could not proceed with the tral 
as the previous Judge and the jury empanelled before him had still the 
seisin of the case. The Advocate General thereupon, in order to get md 
of the many dificutnes arising out of the case, entered a nolle prosequi, 
and the accused was discharged—Emp v. Khagendra, 2 C W.N. 481. In 
a trial belore the High Court Sessions, the jury were divided in the pro- 
portion of six to three But the Judge, without ascertalning what the 
verdict of the majority was, discharged the jury and ordered a retrial. The 
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retrial came before another Judge and another jury, and it was contended 
on behalf of the accused that as the previous Judge had discharged the 
jury without ascertaining what their verdict was and whether he agreed of 
disagreed with the verdict of the majority, the discharge of the fury was 
illegal and the previous Judge had still the seisin of the case, and no 
other Judge could try it. As the question was of some difficulty, the 
Advocate General entered a nolle prosequi, and the Judge discharged the 
accused—Emp. ν, Jatindra, 8 C.W.N. xlvili. In another Calcutta case the 
jury in the first trial returned a unammous verdict of not guilty on the 
main charge of murder, and were divided in the proportion of 5 to 4 on 
other counts In the second trial on the remaining counts (ordered under 
sec, 308 Cr P C) the jury returned a verdict of not guilty by a majority 
of seven to two The Judge disagreed with the verdict. The accused 
was brought up again before the learned Judge “τὸ be dealt with according 
to ἴδ." The Advocate General thereupon appeared and entered a nolfe 
prosequi—Emp v Nirmal Kanta Roy, 41 Cal 1072 After the close of 
the case for the prosecution and just as the counsel for the defence was 
going to call his witnesses, the foreman of the jury suddenly informed 
the Court that they had come to a unanimous verdict as to the guilt of 
the accused and did not desire to hear anything more. Upon this, the 
Counsel for accused said that it was a misbehaviour on the part of the 
jury to give a verdict without hearing the evidence for the defence; he 
therefore asked the Court to discharge the jury and to empanel a fresh 
jury. But the Advocate General entered a nolle prosequi—Emp v. Olu 
Muhammad, 7 C WN. χχχι 
Discharge—Acquittal —In Emp v. Jatindra, 8 CW.N_ xlvui,the 

Judge ordered that the discharge amounted to an acquittal, but in Emp 

v. Nirmal, 41 Cal 1072 and Emp v Olu Md,7C.WN _ xxxi the Judge 
simply discharged the accused but did not acquit him 

An order of discharge under this section is no bar to fresh proceed- 

ings being taken before a competent Magistrate upon complaint or upon 
a Police report or under section 190 (c). In spite of an order of discharge 

passed under sec, 333, the accused may be sent up for triat upon the 

same charges, and the order of discharge does not require to be set aside 

for initiation of fresh proceedings on the same charges-—~Emp. v. Sheikh 

Idoo, 40 Cal 7. But in a recent case the same High Court has been 

of opinion that an order of discharge passed on 8 nollie prosequi entered 

under this section puts an end to the indictment on which the prisoner 

is brought before the Court, and he cannot be subsequently proceeded 

against on the same charge—Emp v. Jitendra Nath, $2 Cal. 590, 26 

Cr.L J, 1397. It is curious that no reference was made In this case to 

the earlier case of 40 Cal. 71 


334. For the exercise of its original criminal juris- 

ς diction every High Court shall hold 

vinuime of holding sit. cittings on such days and at such 
ings. plane . 

convenient intervals as the Chief 


Justice of such Court from time to time appoints. 


_— 
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335. (1) The High Court shall hold its sittings at 
the place at which it now holds 
them, or at such other place (if any) 
as the Governor-General in Council 
in the case of the High Court at Fort William, or the 
Local Government in the case of the other High Courts, 
may direct. 

(2) But it may, from time to time, in the case of the 
High Court at Fort William with the consent of the 
Governor-General in Council, and in all other cases with 
the consent of the Local Government, hold sittings at 
such other places within the local limits of its appellate 
jurisdiction as the High Court appoints. 

(3) Such officer as the Chief Justice directs shall give 
notice beforehand in the local 
official Gazette of all sittings in- 
tended to be held for the exercise of the original criminal 
junsdiction of the High Court. 

336. (Repealed.) 


This section which dealt with the place of trial of European British 
subjects has been repealed by sec. 20 of the Criminal Law Amendment 
Act, XII of 1923 


Place of holding sit. 
tings, 


Notice of sittings. 


CHAPTER XXIV. 


GENERAL PROVISIONS AS TO INQUIRIES AND TRIALS. 


337. (1) In the case of 337. (1) In the case of 
Tender of ANY offence tri- — -yenger of any offence tri- 
pardontoac- able exclusive- rardontoac- able exclusive- 


camplice. comphce, 


ly by the Court, ly by the Court 


of Session or High Court, 
the District Magistrate, a 
Presidency Magistrate, any 
Magistrate of the first class 
inquiring into the offence, 
or, with the sanction of the 
District Magistrate, 


Court or Court of Session, 
or any offence punishable 
with imprisonment which 
may extend to ten years, or 
any offence punishable 
under section 211 of the 


any Indian Penal Code with im- 
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other Magistrate, may with 
the view of obtaining the 
evidence of any person sup- 
posed to have been directly 
or indirectly concerned in, 
or privy to, the offence 
under inquiry, tender a 
pardon to such person on 
condition of his making a 
full and true disclosure of 
the whole of the circum- 
stances within his know- 
ledge relative to such off- 
ence, and to every other 
person concerned, whether 
as principal or abettor, in 
the commission thereof. 
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prisonment which may 
extend fo seven years, or 
any offence under any of 
the following sections of 
the Indian Penal Code, 
namely sections 216A, 369, 
401, 435, and 477A, the 
District Magistrate, a Presi- 
dency Magistrate, a Sub- 
divisional Magistrate or any 
Magistrate of the first class 
may, at any stage of the 
investigation ot inquiry 
into, or the trial of, the 
offence, with a view to 
obtaining the evidence of 
any person supposed to 
have been directly or in- 
directly concerned in or 
privy to the offence, tender 
a pardon to such person on 
condition of his making a 
full and true disclosure of 
the whole circumstances 
within his knowledge re- 
lative to the offence, and to 
every other person concern- 
ed, whether as principal or 
abettor, in the commission 
thereof : 


Provided that, where the 
offence is under inquiry or 
trial, no Magistrate of the 
first class other than the 
District Magistrate shall 
exercise the power hereby 
conferred unless he is the 
Magistrate making the in- 
quiry or holding the trial, 
and, where the offence is 


Src 337.) 


(4) Every Magistrate 
other than a Presidency 
Magistrate, who tenders a 
pardon under this section, 
shall record his reasons for 
so doing; and when any 
Magistrate has made such 
tender and examined the 
person to whom it has been 
made he shall not try the 
case himself, although the 
offence which the accused 
appears to have committed 
may be triable by such 
Magistrate. 


_ (2) Every person accept- 
ing a tender under this sec- 
tion shall be examined as a 
witness in the case, 
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under investigation, no such 
Magistrate shall exercise 
the said power unless he is 
a Magistrate having juris- 
diction in a place where the 
offence might be inquired 
into or tried and the sanc- 
tion of the District Masis- 
trate has been obtained to 
the exercise thereof, 


(1A) Every Magistrate ** 
who tenders a pardon under 
subsection (1) shall record 
his reasons for so doing, 
and shall, on application 
made by the accused, fur- 
nish him with a copy of 
such record : 


Provided that the accused 
shall pay for the same un- 
less the Magistrate for some 
special reason thinks fit-to 
furnish it free of cost. 


(2) Every person accept- 
ing a tender under this sec- 
tion shall be examined as 
a witness in the Court of 
the Magistrate taking cog- 
nizance of the offence and 
in the subsequent trial, if 
any. 

(2A) In every case where 
α person has accepled a 
fender of pardon and has 
been examined under-sub- 
section (2). the Magistrate 
before whom ~roceed- 
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ings are pending shall, if 
he is satisfied that there are 
reasonable grounds for 
believing that the accused 
is guilty of an offence, 
commit him for trial to the 
Court of Session or High 
Court as the case may be. 


(3) Such person, if not on (3) Such person unless 
bail, shall be detained in he is already on bail shall 
custody until the termina- δα detained in custody until 
tion of the trial by the Court the termination of the trial. 
of Session or High Court, ** 
as the case may be. 


Change "This section has been amended by sec. 86 of the Cr.P C. 
Amendment Act (XVIII of 1923) The principal changes are :— 

(a) The old section was restricted to offences triable by the High 
Court or the Court of Session. the new section inclides several other 
offences 
(b) A change has been made as regards the Magistrates who can 
tender pardon. ‘The Magistrates who should be allowed to tender ἃ 
pardon should, in our opimion, be Magistrates of the first class who are 
inquiring into the offence and any District Magistrate, Presidency Magis- 
trate, Sub-divisional Magistrate, or, with the sanction of the District 
Magistrate, 2 Magistrate of the first class, having jurisdiction in any place 
where the offence might be inquired into or tried ’—Rerort of the Joint 
Committee (192) 

(ὦ The power to tender a pardon should be exercisable during an 
investigation as well as after a magistrial inquiry has begun —Ibid. 

(d)*Subsection (4) of the section has been omitted. The first part 
of that sub-section has now been re-enacted as sub-section (1A); and 
the fatter part has been omitted ag unnecessary in view of the new sub- 
section (ΖΑ). See the Report of the Select Committee of 1916. 

950. Scope— offences “Τῆς old section apptied only to offences 
triable exclusively by the Court of Session—~Asghar Ah, 2 All 260; 
Subramaniya Atyar, 25 Mad. 61 (66), Q. E. ν Dalz, 10 Bom. 190; 
Mahandu v. Emp., 1 Lah, 102; Sheobhajan v. Emp, 2 P.LT. 125, 
Sardara v Emp., 22 Cr.L-} 676 (Lsh.}. These cases are now rendered 
obsolete by reason of the change made in this section 

But where several offences are being inquired together, the fact that 
some of the offences do not Jall under this section will not debar the 
Magistrate from granting pardon in respect of the offences which [all 
under it All that this Section requires Is that the offence In respect of 
which pardon is tendered must be an offence descnbed hereln—Herumal 
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v. Crown, 16 Cr.L J, 632, 9 S.LR. 43, Balmokund ν Crown, 1915 P.R. 
17, 16 Cr.L.J. 354; Ismail v. Emp., 26 Cr.L J. 1045 (Nag) 


The words “triable exclusively by the Court of Session’’ mean an 
Oflence shown in the second schedule as se triable. A charge under sec 
395, 1. P. C. does not cease to be an offence triable exclusively by a 
Court of Session, merely because the charge is triable by, and in fact has 
beaen tried by, a District Magistrate under sec 30 of this Code—Bhalhu 
v. Emp,, 1897 PR. 3 80 also, a valid pardon, once having been validly 
given, is not affected by the fact that after the pardon, the Sessions Judge 
at the trial altered the charges from those framed by the Magistrate to 
some other offences—Kouromal v. Crown, 25 CrL) 1057, 19 SLR. 
183. 


950A. Secs. 347 and 494 :—Sec. 337 does not suggest the 
idea that the only method of obtaining the evidence of a co-accused against 
another 1s by tendering him a pardon, another way of obtaining his evi- 
dence ss to withdraw the prosecution against him under sec 494 Secs 
337 does not govern sec 494 nor abridges in any way the wide words at 
sec 494 Sec 337 appears in another connection and deals only with 
granting pardon to an under-trial prisoner in some serious cases, If he 
satisfies the condstions of pardon, he gets acquitted, if not, he may be 
tried for the offence But if a case 1s withdrawn under gcc. 494, he may, 
if he 1s discharged, be tried tor the offence which he admits in hle examina. 
tion as a witness to have commutted, and If he fs acequiticd, he cannot 
be retried, even though he refuses to pive his evidence for the proneration 
~G. V. Raman v, Ἐπιρ,, 56 Cal. 1023, 33 C.W.N, 464 (473), 


951, Pardon :—IWhen can be tendered :-—-Under the old section, a 
pardon could be tendered only in an inquiry (sce the words ‘offence under 
inquiry’) but not during an investigation—Emp v Motilal Huralal, 46 
Bom 61, 22 Cr.L.J 728 But the Lahore High Court held that the word 
‘inquiry’ in the section included everything done by the Magistrate 
whether the case was challinned or not, and therefore pardon could be 
tendered where the offence was only under investigation by the police ~~ 
Sher Muhammed vy Crown, 3 Lah 431, Bhatlu v Emp 1897 PR 3 
This was also the view in Sind—Crown v Andal. 5SLR 474, 1 Gr, 
LJ. 33. This conflict of opinion has now been removed by the prevent 
amendment and under the present section it can be tendered at any ttrye 
οἵ the investigation as well 


All that this section requites 1s that there should be an Invesryer,., 
in progress regarding the offence If at the date of the pardon, TAAL, 
ings were going on against the accused for an offence mentlnes yo. ¢ 
section, the pardon is perfectly legal, and the approver Js ¢ ΟΝ 
witness agaist the βορυβοά- [σπισιὶ Panyu v Emp, 2 Ort sere 
(Nag). A pardon may be tendered to a person even μέσ, 2 |” 
been Iramed against him—Mengu v. Emp., 22 CrLy κι 
pardon can be tendered to an approver during the ges of gy cee 
even though the principal offender has absconded and ri aay το, ἐστι 


fore proceed In such a case the approver’s staan, *: = 
ies lu 


τονε ext 
tne og 
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under sec, 512—In re Dagdu, 46 Bom. 120, 22 CrL.J. 620 This section 
does not requife that a trial or an inquiry should be in progress at the 
time the pardon is tendered. Therefore, ἃ patdon is not illegal by reason 
of the fact that at the time when the Magistrate had granted pardon he 
had adjourned the case under sec. 526{8). Although the Magistrate had 
postponed the investigation or inquiry, he did not become functus officio, 
he had not ceased to be the Magistrate who would be or was investigating 
or inquiring into the offence. The Magistrate was the only Magistrate 
who at that time had jurisdiction to imquire into the case—Bal Chand v. 
Emp., 49 All 181, 27 Cr J. 1369, 24 A.L J. 1050. 

Who can grant pardon —See notes under “Change” above. Where 
the offence 1s under investigation, the Magistrate (other than the District 
Magistrate) tendering pardon must have jurtsdiction over the offence. A 
Magistrate of one district cannot tender pardon to a person implicated in 
an offence committed in another district and inquired into in the latter 
district, The pardon so tendered 15 illegal and cannot be validated by 
the operation of sec 529-Q E v. Chidda, 20 All. 40 

Where the offence is under investigation, the Magistrate can grant 
pardon only with the sanction of the District Magistrate. This sanction 
should be a written sanction: but an oral sanction, though frregular, 
would be valid—Sultan Khanv Κ᾿ E,5 A.LJ, 691, 8 Cr.L.J, 445 (450) 


A Deputy Commissioner trying a case triable exclusively by the 
Sessions Court, under the powers conferred by sec. 30, can offer a con- 
dsttonal pardon to an accused under this sectron—Pabon Singh v. Emp., 
10 CWN 847 

Power of Local Government —The Local Government has no power 
to offer a conditional pardon to an accused for the purpose of giving 
evidence against the other accused, under this section—Paban Singh, τὸ 
C.WN. 847, Banu Singh v Emp., 33 Cal. 1353. (A new provision 
regarding conditional pardon has been inserted in sec. 40], sub-sec, 5A) 
But the Local Government as an executive authority, has power to refrain 
from prosecution independently of this sectlon—~Emp. v Har Prosad, 45 
All. 226 (229), 21 A.L J. 43. This section [5 addressed to certain Courts ~ 
of justice, and has nothing to do with the powers of the Local Govern- 
ment in the matter of instituting or refraining from instituting any prosecu- 
tion, The Local Government can grant pardon even though the case Is 
not triable exclusively by the Court of Session or High Court. It can 
examine an accomplice 2s a witness even though no formal tender of 
pardon has been granted to him Thus, where the Government of C P., 
having before it the case of a Subordinate Judge who was suspected of 
receiving bribes, issued 8. notification to the effect that no prosecution 
would be instituted by the Government ggainst any person who would 
come forward with evidence that he had paid or o'ered bribe to the 
accused (Sub-Judge), and in consequence of the notification two men 
came forward and gave evidence against the Sub-Judge, Aeld that their 
evidence was admissible on the principle of sub-section (2) of this section, 
although πὸ pardon was formally tendered to them under sec. 337 #n4 
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although the offence (sec. 161 1. P. C) was not triable exclusively by 
ἃ Court of Session or High Court—Emp. v Har Prosad, supra 


To whom pardon can be tendered Pardon can be tendered to any 
person who is supposed ta be directly or indirectly concerned in, or privy 
to, the offence. The word ‘‘supposed'’ must be taken as intended to 
exclude merely the case of a man who has actually been convicted of the 
crime, and not the case of a man who though admitted to be a party to 
the crime is unconvicted; therefore where pardon was tendered to a 
person who pleaded guilty but was not convicted, τ was held that the 
pardon was properly granted and that his evidence was admissible—Q. E 
vy. Kallu, 7 All. 160; Q. Ev. Bhagya, Ratanlal 750 (752) 


It is mot necessary that the person to whom a pardon is tendered 
should himself be charged with an offence tnable exclusively by the 
Court of Session; it is not even necessary that he should be an accused in 
the case; all that is required bY this section 15 that he should be supposed 
to have been directly or indirectly concerned in or privy to such offence, 
with which another person 1s charged—Kashim v Emp.. 24 Cr.L J 566, 
GNLJ. 144, 

Pardon cannot be tendered to ἃ person whose complicity in the crime 
18 not admitted by himself, such @ person cannot be considered to be an 
approver, and his evidence cannot be taken as that of an approper—Sant 
Ram v Emp, 24 Cr.L J. 799 


Condition of pardon :—The only condition on which pardon can be 
tendered to an accomplice is the one specified in this section. A tender 
of pardon on condition that the approver should profess to have been 
Present at the scene of the offence and to have personal knowledge of 
the circumstances under which the offence was committed (which was 
not true) is illegal The accomplice should not be bound over to any 
Particular narration, end in a tender of pardon there should be no tempta- 
hon offered to strain the truth—-Q. E. vy Yakub, Ratanlal 612 (614), 
following Winsor v Q., L.R. 1 Q.B. 312 

Disclosure :—This section requires that the disclosure shall be 
teduced into writing If it is made orally, the verbal testimony of the 
Magistrate to whom it has been made will be sufficient to prove the state- 
ment. But as a rule of caution the approver’s statement should be always_ 
teduced to writing, so that no dispute may subsequently arise as to what 


the exact terms of the statement were—Ram Nath v Emp., 29 PLR. 
165, 29 CeL J. 413 (8). 


952. Effect of pardon .—A person who has been granted pardon 
under this section and who has fulfilled the conditions of pardon must be 
Teleased, and cannot be re-arrested in respect of the same offence or for 
any offence inseparably connected with it Thus, in 8 dacoity case, an 
accused was tendered pardon under this section He made a full state- 
ment implicating himself and others, poimted out the place where he had 
a carbine and ammunition concesled, gave them up to the Police and in 
all respects comphed with the conditions of the pardon At the close of 


the case he was released He sss then te-arrested and tried under 
~ 
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section 20 of the Arms Act in respect of the possession of the carbine and 
ammunition which he had given ap to the Police. Held that the possession 
of carbine and ammunition being an offence’in connection with the matter 
of the dacoity, and inseparable from his guilt as a dacoit, his prosecution 
for such an offence, after he had futfilled his condition of pardon in the 
dacoity case, was improper and Must be set aside—Shiam Sundar v. Emp., 
19 ALJ 717, 22 Crh] 699, 63 LC 827. 

A pardon tendered to person im respect of one offence 1s no bar to 
his trial and conviction for an entirely different offence—Emp, vy Sardara, 
46 All 236 (240), 22 ALJ 85, 25 Cr.L.J. 956 But it will bar his trial 
and conviction in respect of offences which are so closely connected with 
the offence in respect of which the pardon was tendered that they may be 
said to be covered by the terms of the pardon—Q. E v. Ganga Charan, 
41 All 79 Thus, where the approver who was granted pardon in con- 
nection with a case of forgery, made a full and true disclosure of the 
circumstances of the crime, and in so dosng he also related the details 
of some other carlier offences (e.g money order fraud) committed by him- 
self and the other accused, which were not relevant to the inquiry, but 
he made those disclosures under the belief that those earlier offences also 
fell within the scope of the inquiry, and he was not warned by the Magis- ᾿ 
trate against making those irrelevant statements, held that the approver 
should be given the benefit of doubt there might be as to his understanding 
of the pardon, and that the pardon granted in the forgery case should 
excuse him from prosecution for the earher offences (e g money ordet 
fraud)-~Nulmadhab v Emp., § Pat 171, 27 CrLJ 957 (961) ‘If the 
prisoner having been admitted as an accomplice to one felony, be thereby 
induced to suppose that he has freed himself from the consequences of 
another felony, the Judge will recommend the indictment for such other 
felony to be abandoned”—Russell on Crimes (4th Edn ), Vol. 3, p. 597. 

953. Sub-section (1A)—Recording reasons :—Although 
sub-section (1A) requires the Magistrate, who tenders pardon, to record 
his reasons for so doing, still the recording of the reasons is not a condi- 
tion precedent to the tender of pardon and its acceptance by the approver, 
and the pardon cannot be set aside merely because the reasons are not 
recorded. Such itregularity does not prejudice the approver—Emp. v 
Shama Charan, 13 CrL.J. 588 (590) (All); Sultan Khan v. Emp, 5 
AL.J 691, 8 Cr.L J. 445 (451). When the facts which led up to the 
tender of pardon appear on the record, the omission to state the reasons 
is not an Wegality which vitiates the proceedings, but a mere irregularity 
curable by sec. 537, unless it has occasioned a failure of justice—Dahhu. 
27 ALJ 227, 30 Crhj. 1157 (1158), Emp v. Annada, 36 Cal. 629; 
Crown ν Waryam, 5 Lah. L.J 408; nor even can it be a ground for 
excluding the approver's evidence 85 inadmissible~—Dy. Leg Rem vy. Banu 
Singh, 5 C.LJ. 224. 

954. Sub-section (2) :~—Approver as witness :—According to 
clause (2) the approver shall be etammed as a witness in the case. The 
expression ‘tin the case"? (see the old section) includes the preliminary 
inquiry, and does not refer to the trial alone~Q. Ε, v. Ramasawami, 24 
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Mad. 321; Local Govt. v. Mullu, 11 N.L,R. 59, 16 Crb.J 417. This 
is now made clear by the present amendment of this sub-section. 


The amendment of this clause also makes it clear that the approver 
must be examined both in the Court of the commuting Magistrate and in 
the subsequent trial, and not am the former Court alone. But if the 
approver when examined before the committing Magistrate resiles from 
his previous disclosures and says that they were made under police 
pressure, he need not be examined at the subsequent trial; and the fact 
that he was not examined before the Sessions Judge does not bar his 
trial for the offence in respect of which the pardon had been granted— 
Ram Nath vy Emp, 29 PLR 165, 29 Cr.L.J. 413 (416) 1 the approver 
when exammed as 2 wniness, im the commnting Magistrate's Court did 
not comply with the conditions of pardon, it was ποῖ necessary that he 
should be examined as a witness before the Court of Session—Crown v. 
Andal, 5S.LR 174, 13 CrLJ 33 It is not compulsory to examine the 
approver in the Sessions Court if he has shown by his evidence in the 
Magisteate’s Court that he 1s an unteustworthy witness—Sashi v. Emp , 
42°Cal 856, 19 CWN 295, 16 Cr.LJ 65 Where an approver when 
examined in the preliminary inquiry keeps back maternal evidence within 
his knowledge, the Magistrate can withdraw the pardon, and the prosecu- 
tion is mot bound to put him forward as a witness in the sessions trial— 
Q E v Ramasawm:, 24 Mad 321 A person who has not satisfied the 
conthtions of pardon at the commitment, need not be examined at the 
trial in the Sessions Court; the evidence given by him before the com- 
muting Magistrate can be used as evidence in proceedings taken against 
him~—Nga Pov. K, E , 7 Cr.L J, 245 (Bur.), Subav. Καὶ Ε, 1905 P.R. 41. 


An approver cannot be examined as a witness unless and until he 
has been discharged by a written order; a mere Promise of immunity 
from prosecution given by the Local Government does not amount to 
an order of discharge. Unless he is formally discharged, he does not 
cease to be an accused person and cannot be examined as a witness, 
and he does not cease to be an accused person by reason of the mere 
fact that the pohce did not send him up for tral—Mahandu v. Crown, 
1 Lah. 102 (dissenting from Sardar ν. Emp , 1904 PR 21} 


__A pardon was tendered to and accepted by an accused mm the com- 
mitting Magistrate's Court, but by some mistake his name was still in 
the category of the accused when the case came before the Sessions Court, 
and he was placed on the dock along with other accused The mistake 
was soon found out, and the Sessions Judge then removed him from the 
dock, and he gave evidence in the trial Held that the approver’s evidence 
was admissible—Ayub Mandal y Emp , 54 Cal 539, 28 Cr LJ 689 


955. Accused illegally pardoned -—It 1s illegal for a 
Magistrate to convert an accused into a witness (approver) except when 
a pardon has been lawfully granted under sec 337 Reg v Hunmanta t 
Bom 610 Therefore. where a Magistrate tenders pardon to one of the 
accused persons in a case not exclusively triable by the Court of Session, 
and examines fim as 5 witness, the statement made by thet accused fs, 

~~ 
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irrelevant and inadmissible even as confession of a co-accused—Emp v. 
Ashgar, 2 All. 260. Contra—Subramania Ayyar vy, K. E., 25 Mad. 61 
(68), in which it was held that although the tender of pardon was illegal, 
he was competent to give evidence 95 2 witness. 

It has been pointed out in this Madras case (25 Mad. 61, at pp 68-69} 
that the question as to whether an approver, who has been illegally par- 
doned, can be a competent witness, depends upon the further question 
whether the approver had pleaded guilty or not. If he had not pleaded 
guilty, and had neither been acquitted nor discharged nor convicted, he 
cannot be examined as a witness against the other accused. This 5.35 
the ratio decidendi of the decision in 1 Bom. 610 and 2 All. 260 But 
when the approver had pleaded guilty (as in 25 Mad. 61), no issue remained 
to be tried as between him and the Crown; he could not be said to 
be tried jointly with the other accused; he was not in charge of the jury, 
his incompetency to give evidence had been removed, and an oath could 
be lawfully administered to him. 


956. Conviction based on approver's evidence τ 
Though a conviction is not illegal merely because it proceeds on the 
uncorroborated testimony of an approver (sec. 133, Evidence Act), Q. E 
vy. Kalla, 7 All 160, Raj ν. Ramasami, 1 Mad. 394; yet it has now 
become the universal practice not to convict om the testimony of an 
accomplice, unless it 1s corroborated in material particulars~Q. E. v. 
Kallu, 7 All 160; Ramaswami ν. Emp., 27 Mad. 271; Q. E. v. Krishna- 
bhat, 10 Bom 319, Emp v. Shrinivas, 7 Bom. L.R. 969, 3 Cr.L.J. 33, 
Q. E. v. Μαραπίαὶ, 14 Bom 115; Yasin v. K. E., 28 Cal 689, Shabrak v 
Crown, 1919 P.R. 20, 20 CrLJ 191, 49 J.C 607, Madan v. Emp., 
4 PLT. 381, 24 Cr.L.J 723 The evidence of an approver should not 
be believed without material corroboranon, and in order to see whether 
there is such a corroboration, it is the duty of the Court to scrutinize and 
marshall out very carefully the proof relating thereto, Where this duty 
has not been properly performed by the lower Court, the High Court will 
interfere in revision and set aside the conviction—Manna v. Emp., 1911 
PLW.R. 3, 12 Cr.L.J. 35. The Judge in his charge to the Jury should take 
care to point out that although a conviction based on the uncorroborated 
testimony of the approver js not Megal, yet it is not the practice of the 
Court so to convict, and should state also that the evidence of the approver 
was given on conditional pardon—Q. v. Bykant, 10 W.R. 17; Jamirudd: 
vy. Emp., 29 Cal. 782, Surya Kanta v. K. E., 24 ὌΝ, 119 (F.B.), 
31 CLJ. 20. But when the Judge had warned the jury of the danger of 
convicting the accused on the uncorroborated testimony of the approver, 
and the jury, notwithstanding the Judge’s remarks, convicted the accused, 
it was held that the conviction was valid In law, and could not be ques- 
tloned by the High Court—Q. v. Mohima, 15 W.R. 37. See also Emp. v- 
Jamaidi, 51 Cal. 160, cited in Note 915 (5) under sec. 297. 

As to the amount of corroboration necessary, no hard and fast rile 
can be laid down; it depends upon the nature of the crime, on the 
extent of the complicity of the accused, snd the nature of the corrobora~ 

“ 
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tive facts—-Kamala v. Sital, 28 Cal. 339; Deo Nandan ν. Emp., 33 Cal. 
649, K. Ε΄ ν. Malhar, 26 Bom 193, Ramaswami v. Emp., 27 Mad. 271, 
‘The evidence of the approver should be corroborated not only as to the 
circumstances of the case, but also as to the sdentity of the prisoner— 
Reg v. Imam, 3 B.H.C.R. 57, Reg ν. Buddhu, 1 Bom. 475 1Q Ev. 
Krishnabhat, 10 Bom. 319; and also in material particulars in respect 
to that person having committed the offence—Q v Sadhu, 21 WR. 69, 
Siar Noma y. K E., 18 C.WN. 550, 15 Cr LJ. 438, Kashiram v. Emp., 
24 Cr.L.J. 566 (Nag.). The corroboration should be such as to support 
that portion of the approver’s testimony which makes out that the prisoner 
was present at the scene of the offence and participated in the acts of 
commussion--Q v. Mohesh, 19 W.R 16 See sec. 133, and Ill. (δ) ta 
sec, 114, Evidence Act. 


957. Sub-section (2A)—Magistrate cannot try the case .—-Sub- 
section (2A) lays down that the Magistrate tendering the pardon must 
commit the case to the Sessions; thts means that he 1s not competent 
τὸ proceed with the tnal hnmseli—Emp, vy Pern, 20.W.N 464, 26 Cr.L.J 
1216. Thus, where in a case of robbery, the Magistrate grants a condi- 
tional pardon to an approver and 1s satisfied that there 1s a prima facie 
case, he has no jurisdiction to dispose of the case himself but is bound 
under the provisions of this clause to commit the case to the sessions-— 
Nga Kinvy Emp, 4 Bur LJ 11, 26 Cr.L J. 829 The Magistrate before 
whom the suspected person 1s brought face to face, and who attempts to 
induce him by promise of pardon to make a full and true disclosure, 
assumes to a certain extent the function of ἃ police-officer and sdentifies 
himself with the prosecution, and it 1s doubtless on that reason that it is 
considered proper to disqualify him from try:ng the case—Q. E v Batera, 
1898 P.R, 3. A Deputy Commissioner trying a case under the special 
powers conferred by sec, 30, does so as a Magistrate, and if he tenders 
pardon to one of the accused, he cannot try the case himself—Pabon 
Singh v Emp, 10 C W.N 847; Kishar v Emp, 25 CrL.J 1341 (Nag.). 


This sub-section debars only the Magistrate tendering the pardon from 
trying the case, but a District Magistrate sanctioning the tender of pardon 
to an approver 1s not precluded from trying the case—Akbar v Crown, 
1919 P.R 30, 21 CrL J 306, 55 1C 466 


‘Examined’-—In Q E v Batera, 1888 PR 3 1t was held that the 
examination referred to in the old sub-section (4) referred to an examina- 
on made by the pardon-tendering Magistrate on the tender of the pardon 
and directly resulung (rom at, and not the examination made by eny other 
Magistrate in the course of the trial But the examination referred to 
in the new sub-section (2A) is the exammation made under sub-section (2) 
which speaks of an examination made in the Court of the Magistrate 
taking copnizance of the offence as well 65 the examination in the subse- 
quent trial, if any 


Approver cannot be committed —Under sub-section (2A) it is clear 
that when pardon has been granted to an sceused, the case of the other 
accused alone should be commutted to the sessions The approver cannot 


Cr 6 
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be commuted to the sessions, for since he has been granted a pardon he 
cannot be tried If the Magistrate commits the approver along with the 
other accused (which Magistrates frequently do under a mistaken view 
of the law), the sessions Judge ought io make a reference to the High 
Court for getting the commitment of the approver quashed If, however, 
the sessions Judge does not make any such reference, treating the commit- 
ment of the approver as if there had been no commitment, the proce- 
dure ts not illegal but a mere irregularity—Bhagwandin vy. Emp., 6 OWN. 
218, 30 Cr. J 567 (569). The approver cannot be committed to the 
sessions, but must be detained in custody until the termination of the 
trial If he is committed, the commitment will be quashed by the High 
Court—Emp, v Peru, 2 O.W.N. 464, 12 OL.J 542, 26 Cr.L.J. 1216. 


958. Sub-section (3) :—The approver shall be, unless he is on 
bail, detained until the termination of the tral~Mg. Po v. K, E.,8L B.R. 
357, 17 Cr LJ 391, and nothing can be done against an approver who 
has not complied with the conditions on which the tender of pardon was 
made to him, until after the case in the Court of Session has been 
finished, then his trial should be commenced de novo—Q E. v, Bhan, 
23 Bom 493, See Note 962 under sec. 339, 

The meaning of this sub-section is that the approver shall not be set 
at large until the Judicial proceedings pending against the accused person 
are finished It 1s immaterial for the purpose of this sub-section whether 
the proceedings are finished by a Magisterial order of discharge (under 
sec 209) before tral, or by a Judge’s order of acquittal after trial In 
the case of the Magrsterial discharge, the sub-section will be satished if 
the approver 15 detained in custody or is on bail unti) the order of dis- 
charge 1s made—Emp, v Intya 37 Bom, 146,13 CrL J 842 

338. At any time after commitment, but before 

judgment is passed, the Court to 
Power to direct tens which the commitment is made 
der of pardon, Ν + pany 
may, with the view of obtaining on 
the trial the evidence of any person supposed to have 
been directly or indirectly concerned in, or privy to, any 
guch offence, tender, or order the committing Magistrate 
or the District Magistrate to tender, a pardon on the same 
condition to such person. 

959. Who can tender pardon :—Alter the commitment of the cas¢ to 
the Sessions, either the Court of Session can itsel? tender pardon, of it 
can direct the Committing Magistrate or the District Magistrate to tender 
pardon. The Local Government cannot tender a pardon under this oF 
the previous section, but It cant withdraw the prosecution under sec. 494 
—Bantu Singh v. Emp., 33 Cal. 1353; Pabon v Emp, 10 C.W.N, 847. 

The Sessions Court can direct only the committing Magistrate or the 
District Magistrate to tender pardon, but it cannot direct a Police OMcer 
τὸ do so—In re Fakir Mahomed, 6 W.R (Cr. Let) 5 
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To whom pardon can be tendered :—Pardon can be tendered under 
this section to an accused, There is no ground for the suggestion that 
the words ‘any person’ in this section do not include a person accused 
before the Sessions Judge—Harumal v. Crown, 9 S.L.R. 43, 16 Cr.LJ 
632. A pardon can be tendered to an accused person provided he is 
unconvicted. The words ‘supposed . . . offence’? in this section exclude 
those who have been actually convicted; but a tender of pardon to a 
person who has pleaded guilty but has not been convicted is not prohibited 
by this section; and the evidence of such person examined as a witness 
1s admissible—Q E ν. Kallu, 7 All. 160, Q. E v. Bhagya, Ratanlal 
750 (752). 

When pardon may be tendered —Pardon can be tendered at any time 
‘after commitment and before judgment 1s pronounced’; but it is ex- 
tremely improper, though not illegal, to grant pardon at a late stage 
of the trial after the close of the prosecution and the defence, and after 
the opinion of the assessors has been given, though judgment has not 
yet been pronounced—Emp. v. Hulia, 1884 A.W.N. 147. 


339. (1) Where a pardon has been ended anes 
. section 337 or section , and the 
note akon Spalon Public Prosecutor certifies that in 
Fac: been tendered. his opinion any person who has 
accepted such tender has, either by wilfully concealing 
en ae essential or by giving false evidence, not com- 
plied with the condition on which the tender was made, 
such person may be tried for the offence in respect of 
which the pardon was so tendered, or for any other 
offence of which he appears to have been guilty in con- 
nection with the same matter: 


Provided that such person shall not be tried jointly 
with any of the other accused, and that he shall be 
entitled to plead at such trial that he has complied with 
the conditions upon which such tender was made; in 
which case it shall be for the prosecution to prove that 
such conditions have not been complied with. 

(2) The statement made by a person who has 
accepted a tender of pardon may be given in evidence 
against him af such trial. 

(3) No prosecution for the offence of giving false 
evidence in respect of such statement shall be enter- 
tained without the sanction of the High Court. 


Change :—The italicised words and the proviso have been added 
by sec, 87 of the Cr P Code Amendment: Act (XVIII of 1923). 
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960. Certificate of Public Prosecutor :—‘We would 
make a certificate by the Public Prosecutor as the basis of the prosecution 
of a person who has accepted a tender of pardon’’—Report of the Joint 
Committee (1922). Under the old Jaw, it was the trysng Court which 
had the authority to determine whether the pardon had been forfeited 
So as to necessitate the tnal of the approver—Emp v. Mariama, 1889 
PR. 6; K. E. v. Kadu, 1904 P.R. 31; Sash: v. Emp, 42 Cal. 856, 
Emp. v, Kachn, 7 NLR. 65, 10 LC 622, 12 Cr.L] 326 Under the 
Present law, no such determination by the trying Court 1s necessary, but 
the certificate of the Pubhe Prosecutor is sufficient, ἡ 


The certificate of the Public Prosecutor is an essential requisite 
ander this section, and the absence of the certificate vitiates the trial of 
the approver--Alk v Crown, 5 Lah. 379 (381), 26 Cr.LJ 237, The 
certificate of the Public Prosecutor is the sole basis of the prosecution of 
an approver, and therefore an approver cannot be prosecuted merely at 
the instance of a suggestion by the presiding Judge that he should be so 
dealt with~Emp. v Maria Basappa, 26 Bom. L.R. 1240, 26 CrL J. 469. 
Where there was no certificate of the Public Prosecutor at the time of 
the commitment of the approver to the Sessions, but the certificate was 
subsequently filed m the Court of the Sessions Judge after he naticed 
the absence of the certificate and before the trial proceeded, held- that 
the proceedings before the committing Magistrate were merely sffegular 
and not invalid, and the trial was in order, as the provisions of sec 339 as 
repards the requirement of the certificate were complied with before the 
trial began, and especially as no objection had been taken either before 
the committing Magistrate or before the Sessions Court even affér the 
point was brought prominently to notice—Nga Wa Gy ν. Emp., 3 Rang 
55, 4 Bur.L J 23, 27 Cr.L.J. 254. 

961. Forfeiture of pardon —The approver will be said to 
have broken the conditions of pardon, if he wilfully conceals anything 
essential or gives false evidence—Maung Po v. K. E., 8 L.B.R. 357, 17 
Cr.L J. 391, Emp. v. Kothia, 30 Bom 611. The approver must be 
considered to have failed to comply with the conditions of pardon as soon 
as it is established that his disclosure is not a full and true one, and this 
fact becomes apparent as soon as he 1s shown to have made a statement 
entirely inconsistent with the one upon the strength of which the pardon 
was granted Thus, sf after having made a disclosure, he subsequently 
says before the committing Magistrate that his disclosure was false and 
made under police pressure and that he knows nothing about the occurrence 
of the crime, he forfeits his pardon—Rem Nath v. Emp., 29 P.L.R. 165, 
29 Cr.L J. 413 (416). If after accepting the tender of pardon the approver 
refuses to make any statement, saying that he knows nothing, his pardon 
will be revoked and he will be commuted for tral—Emp. v. Budhan, 20 
All, 24. The prosecution may proceed against the approver if he brea’s 
the condition of his pardon by giving a false evidence under section 51 
of this Code, in a case shefe the principal offender has absconded—In re 
Dagdu, 46 Bom. 120, 22 Cr.L.J. 620. But the absconding of the approver 
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before the conclusion of cross-examination docs not amount to a wilful 
concealment of facts—Maung Pov. K. E.. supra 


{t Is a matter of great importance that strictest faith should be kept 
with the approver and his mere {silure to secure the conviction of his 
accomplices does not fustlly the withdrawal of γιγόοη -Ο Εν Hohibulla 
1895 P.R. 15 But the approver will forfeit his pardon if he screens one 
of the offenders, althouch he helps to secure the conviction of the other 
offenders—Suraj Bhan v. Croun, 1018 P.R, 24, 19 CrL J. 026 Where 
an approver made a falr, full and true disclosure of all the circumstances 
relative to the crime, and the whole of the evidence showed that the crimes 
were in all probability exactly as he sald they were, and that he had not 
concealed the name of any person concerned in the crime nor concealed 
the part which he himself took in the crime, It was held that he had com- 
plied with the conditions of the pardon, and the fact that there were slight 
mconsistencles upon immsterial points with a previous statement made by 
him would not fustily a forfeiture of pardon—Srinop v. Emp., 12 C.L.R. 
226 An approver who makes a full and true disclosure of facts bath 
before the committing Magistrate and the Sessions Court, but In the cross- 
examination resiles from the statement made by him in his examination- 
in-chlet, sufficiently futfls the conditions of his pardon, and the pardon 
cannot be forfeited—Emp. v. Kothia, 30 Bom. 611. Where a person of 
low intellect who has accepted a tender of pardon complies with the terms 
of his pardon in his examination-in-chief, but makes damaging admissions 
in his cross-examination though he does not actually resite from his 
previous statement, and In re-examination returns more towards his 
previous statement, held that {t cannot be sald that he had not complied 
with the conditions of his pardon—Emp. v. Jaganneth, 3 ΟΝ, 474, 
27 Cr.L.J. 763. Any trifling discrepancies elicited In cross-examination 
do not justify the forfeiture of pardon—Kanwar Singh v. Emp., 1902 P.R. 
Δ, But where the approver gave trte evidence regarding the offence 
before the committing Magistrate but resiled from that evidence 
before the Sessions Judge, held that he must be deemed to have forfelted 
his pardon—Local Government v. Mullu, 11 N.L.R. 59, 16 Cr..J. 417. 


No ‘withdrawal’ of pardon necessary :—The word *forteited’ has been 
substituted in the 1898 Code for the word ‘withdrawn’ occurring in the 
1882 Code Under the present Code no formal withdrawal of a pardon 
and no formal declaration that the pardon has been forfeited are neces- 
sary—Sashi v. K. E., 42 Cal. 856; Emp. v. Saber, 42 Cal. 756; Khial v. 
Emp., 39 All 308; Kutlan ν. Emp , 32 Mad 173; Emp. v. Kothia, 30 
Bom 611; Suraj Bhan v. Crown, 1918 P.R. 24, 19 Cr.L.J. 926; To Gale 
v. Κ, B., 7 LBR 1, 14 CrLJ. 401; Emp v. Kachri, 7 N,L.R. 65, 
10 1.0. 622; the forfeiture is Incurred ipso facto by the act of the 
approver—Emp, vy. Abani Bhushan, 37 Cal. 845 The substitution 
of the word ‘forfeited’ for ‘withdrawn’ indicates that ἃ pardon cannot be 
withdrawn but can only be forfeited on the ground of the breach of the 
conditions. Under the present law, the question is whether the accused 
has forfeited his pardon by some act of his own, and not whether the 
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Magistrate has validly withdrawn it—K. E, v. Bala, 25 Bom. 675. And 
no question can arise at all as to its validity, if the pardon has been 
withdrawn by an unauthorised Magistrate—Suraj Bhan v. Crown, 1918 
P.R, 24, 19 Cr.L.J 926. Under the old law, the pardon remained in 
force until it was formally withdrawn; under the present law, the result 
of a failure to observe the conditions js that the approver may be put on 
his mal without any formal order of withdrawal or cancellation. The act 
terminating the pardon was, under the old law, the withdrawal of pardon 
by the authority who granted it; under the present Act, it is the forfeiture 
by the approver—Sashi v. K. E., 42 Cal. 856. 


Therefore, where an approver was tendered pardon by the District 
Magistrate, but in the Court of Session he did not fulfil the condition of 
Pardon, whereupon the Sessions Judge directed the commitment of the 
approver, held that the order of the Sessions Judge was not illegal It 
Was Not neceSsary that the pardon granted by the District Magistrate 
must be withdrawn by the Magistrate before the approver could be 
committed to the Sessions. The Sessions Judge was competent to order 
the approver to be committed to the Court of Session when he was of 
opinion that the approver had forfeited the pardon~Crown v. Kadu, 
1904 PR. 31; Chanan v. Crown, 1 Lah. 218, 21 Cr.L.J. 518, 


962. Trial of the approver :—Commutment or trial along with 
other accused, wlegal —-Sub-section (3) of section 337 lays down that the 
approver shall be detained in custody until the termination of the trial 
of the other accused persons by the Court of Session. The effect of that 
Section read With this section 1s that action can be taken against an 
approver, who has forfeited his pardon, after the trial of the other accused 
in the Court of Session is finished, and then his trial should be com- 
menced de novo. If he has forferted his pardon during the preliminary 
inquiry, he cannot be committed to the Sessrons along with the other 
accused—Q. FE ν. Bhan, 23 Bom. 493, Emp. v Revappa, 4 Bom.L R. 
826; Q. E. ν. Ramaswami, 24 Mad 321, Aruna Chellum v. Emp, 31 
Mad 272; Emp. v. Mohan, 5. NL.R. 134, 3 TC, 922. (Contra—Sashi 
v. K, E., 42 Cal 856, Q. E. v. Brij Narain 20 All. 529; Emp. v. Budhan, 
29 All. 24, K. Ε, v. Bala, 25 Bom. 675; im these cases it is held that 
the commitment of the approver along with the other accused 1s not 
iMegal). 

Ἡ the accused has foffeired his pardon during the trial, he cannot 
be tried at once along with the other accused, since he has not been 
regularly committed to the Sessions but has been sent up as ἃ witness— 
Ὁ. E. v. Sudra, 14 Alt. 336, QE v. Mulua, t4 All, 502, Sasht y, Κὶ E., 
42 Cat. 856; Q. Ε΄ v. Kushya, Ratanlal 119; Chanan v. Crown, 1 Lah 
218, 21 CrLJ 518. This is now expressly provided for by the praviso 
newly added The contrary view taken In Sultan ἡ, Emp, 5 AL J, 691, 
8 Cr,L.J 445 (450) that the trial of the approver along with the other 
accused is not illegal, is no fonger correct. Befote the approver can be 
ined by a Sessions Judge, the Sessions Judge should send him to 8 
competent Magistrate for a regular commitment—Q ΓΕ, v, Rama Tewsn, 
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15 Mad 352; Q. E. v. Sudra, 14 All. 336; Q. E. v. Jagat Chandra, 22 
Cal ξ0. The sprover should not be deprived of the beneflt of a 
Preliminary inquiry where he should have an opportunity of making his 
defence—Ruria Varma v. Q.. 3 Mad. 351. 


Where one of the accused at first promised to make a clean breast 
of all the circumstances and was tendered a pardon conditional on his 
doing so, but before he was treated as an approver and put into the box 
he made a statement to the Court that he did not want the pardon and 
that he wished to be tried and that the pardon might be cancelled, where- 
upon he was tried slong with the other accused, held that as the pardon 
though accepted for a time was rejected by the accused himself (and not 
forfetted) before tt actually took effect, the case did not fall under this 
section and the so-called pardon was not a bar to the trial of the sccused 
along with the others The pardon referred to in this section is an 
accepted pardon the acceptance must continue in force till the person 
pardoned actually gives evidence and it fs only then that any question 
would arse as to whether he has forfested the pardon by not giving tric 
evidence in the case—In re Basiredd: Narappa, 45 M.L.J, 613. 


Where the Judge sends up the approver to a Magistrate for commit. 
ment, the commuting Magistrate must in his commitment-order give 
reasons for holding that the approver has forfeited his pardon—K. E. 
v. Po Ket, 10 Bur T 46, 8 L.B.R. 447, 17 Cr.L J. 337. 


Detention in custody :—The Sessions Court is not justified, as soon 
as the trial has closed of the offence with respect to which pardon has 
been tendered to an approver, in sending the approver In custody to the 
Magistrate with a view to taking action against him for breach of the 
conditions of pardon. The approver is entitled to be discharged as soon 
as the trial closes, and action can be taken against him only by way of 
re-arrest—Emp ν, Kothia, 30 Bom 611; K. E. v. Po Ket, 10 BurL.T. 
46, 17 Cr.L.J. 337, It is improper to keep the accused in further custody 
after the termination of the original trial—Local Govt. v. Mulla, ΑἹ 
NL.R. 59, 16 Cr.L J. 417; Emp. v. Abani Bhushan, 37 Cal. 845. 


963. Plea of pardon :—See the proviso The approver is 
entitled to plead, both before the committing Magistrate and before the 
Sessions Judge, m bar to his trial, that he had fulfilled the conditions on 
which pardon was tendered to him—Emp v. Kothia, 30 Bom. 611; 
Gangua, 37 All 334; Chonan v. Crown, 1 Lah. 238, 21 CrLJ. 518; 
K E vy Po Ket, 10 BurL T. 46, 17 Cr.L.J. 337. The plea should be 
taken at the commencement of the proceedings before the Magistrate, 
and it would then be necessary for the Magystrate to consider whether 
the pardon has been forfeited—Sashi v. K. E., 42 Cal. 856 But the 
approver 15 entitled to plead the bar of pardon before the Sessions Judge 
although he had not done so before the committing Magrstrate-—Gangua 
v. Emp, 37 All. 331, Sashi v. K. E., 42 Cal. 856. Even though the 
committing Magistrate has decided against the approver, it is open to 
him to plead his pardon again at the trial before the Sessions Judge— 
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Sashi, 42 Cal 856; Khial v Emp, 39 All. 305; Καὶ E v. Po Ket, 8 
LBR 447, 17 Cr.L.J 337. 

Before an approver can be put on his trial on account of forfeiture 
of pardon, he must be given an opportunity of meeting with the allega- 
tion of the prosecution that he has failed to make a full and true dis- 
closure of the facts with his knowledge, as required by sec. 337. 
The mere expression of opimion by the Sessions Court that the person 
has not complied with the conditions of the pardon is not sufficient— 
Emp v Marama, 1889 P.R.6, To Galev K.E,7UB.R. 1, 14 Cr.LJ. 
401 The proper course is to draw up an order setting forth specifically 
the alleged breach of the condition of pardon, and to call upon the 
approver to shew cause on a future date why he should not be tried for 
the offence in respect of which pardon was tendered. On the date fixed 
for the hearing, unless the approver admits the alleged breact of the 
condition, the Magistrate or Judge should hear the evidence relied upon 
as establishing the breach and any rebutting evidence which the approver 
may offer, and should then record a definite finding as to whether there 
was a breach or not. A definite finding armved at in this manner ts 
essential before the approver can be placed on his trial for the original 
offence—To Gale v. Καὶ E., 7 L.B.R. 1, 14 CrLJ 401 See the new 
Section 339A. 

The onus is on the prosecution to prove that the approver has for- 
feted his pardon—Sashi v. K E, 42 Cal. 856; K. E. v. Bala, 25 Bom 
675, Emp. v Kotha, 30 Bom. 611, Kullen ν. Emp,, 32 Mad. 173, 
Khiah v Emp, 39 All 305 See the proviso 

963A. Sub-section (2) .—This sub-section lays down that the 
statement (i @ the disclosure made by the approver upon which the pardon 
was granted) is admissible im evidence against him This strtement is 
not excluded from evidence by the provisions of sec. 24, Evidence Act. 
In fact, this clause is an exception to the rule of evidence enreted in 
aoe. 44, Evidence Act so far as that section excludes a contesston made 
ay the result of inducement or promise; because an approver'a disclosure 
ts In its very niture always the result of an inducement or protites, viz. 
the Inducement to contess upon a promise of pardon, tnt a dectosure 
extorted by threat or violence er pressure would be riled out of evidence 
~Ram Nath v. Emp., 29 PL 165, 29 Cr]. 4h (ats, tollowing 
Sultan Khan y Emp, 5 ALJ. »SCrL.y 445 (451), 


Althe “3 subsec the statement of tho approver may be 
admitted yet ir reg sration by extrinsic evidence, 
It is in th contessi it is withdrawn, It should be 
regarded 1, a: en era must be corroborated 
in materia τὰ - 237 be convicted, his guile 
must be " Bien the law tequires— 
Ran δ᾽ - 
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tion is necessary for the prosecution on each Eranch of the alternative 
chargpe—Q. E. v Dalz, 10 Bom. 190. Want of sanction is not a mere 
feregutsrity but is an illegality which vishates the proceedings—Sharina 
v. Emp., 1854 PLR. 42; Q. Εἰ v Nota, 27 Cal. 137. 


Sanction to prosecute should not be given merely on the ground that 
the approver contradicted himself belore the commuting Magistrate. A 
witness who is in any way induced to mabe ἃ [alse statement in connec- 
tion with 3 capital charge should be allowed every possible focus 
fententae—K. E vy. Bodha, 11 ALJ 964, 15 Ογ1.} Τὸ But the 
granting of locus penttentize is a matter for Judicls} discretion, according 
to the circumstances of each particular case——Dukhu 27 ALJ 227, 30 
Crh j. 1571 (1158) 


Ik is not necessary that an approver should be punished for perjury 
it he can be punished sufficiently for that and the original crime, on a 
conviction for that original crime Sanction, therefore, ought to be re- 
tused, unless it appears that a conviction for the original crime is un- 
likely of a prosecution for it is undesirable for any other reason, or that 
on a conviction for the orlpinal crime the sentence that could be passed 
would be too heht to cover both offences Before sanction can be 
granted, therefore, 11 must be shown that there is no intention of prose- 
cuting the approver for the original crime, or that he has already been 
prosecuted for 1 and has either been acquitted or has received or is 
likely to receive such a light sentence that it is not sufficient to cover 
his further crime of perjury—Local Govt, v Gambhir, 23 N.L.R. 35, 
28 Cr.L J. 645 (646). 


An approver was granted conditional pardon under sec 337, and 
then instead of being examuned under sub-section (2) of sec 337, he was 
sent by the DS.P. to the committing Magistrate to have his statement 
recorded. The Magistrate recorded his statement on oath in a miscella- 
neous proceeding, and the approver then made a statement implicating 
himself and others in a dacoty He was then examined as a witness 
in the committal proceedings, and there he denied all knowledge of the 
dacaty The District Magistrate thereupon applied to the High Court 
for sanction to prosecute him for perjury Held that the preliminary 
examination on oath was an unjustifiable and unnecessary procedure fot 
authorised by law and it cannot provide the material for a prosecution 
for perjury, ἸΏ case the approver should subsequently resile from his 
statement No sanction can be granted on such material The proper 
course would have been to proceed with the trial of the approver for 
dacoity after obtaining the certificate of the Public Prosecutor—K E. v. 
Nea Bo Gye, 3 Rang 224, 26 Cr LJ 1396, A.IR 1925 Rang. 286 

The sanction must be given by the High Court The object 1s that 
the propriety of the prosecution of the approver should be considered and 
determined independently; such an independent consideration cannot be 
expected from the Sessions Judge—Sharina v Emp, 1884 P R 42. 


An epphcation to the High Court for sanction for prosecution of 
approver should be made by motion in open Court and not by a fete 
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reference—Q, E vy Manik Chandra, 24 Cal. 492: In re Madiga Ναϊία- 
vadu, 32 Mad. 47, Crown v. Bulaka, 1904 PR. 10, 1 CrL J. 793; 
Crown ν. Raja, 1912 PL.R, 175, 13 Cr-L.J. 451. An action can be 
taken by the High Court under this subsection against an approver in 
respect of a statement made by him which 1s prima facie false, even 
though the approver has not been examined as a witness in the case in 
connection with which he made his statement—Emp. v. Raya, 1913 
PLR 227, 14 CrLJ 64. ‘ 


339A. (1) The Court irying under section 339 a 
Procedure in trial of person who has accepted a tender 
person under sec. 339. of pardon shall— 


(a) if the Court is a High Court or Court of 
Session, before the charge is read out and 
explained to the accused under section 
271, sub-section (1), and 

(b) if the Court is the Court of a Magistrate, 
before the evidence of the witnesses for 
the prosecution is taken, 

ask the accused whether he pleads that he has complied 
with the conditions on which the tender of the pardon 
was made, 

(2) If the accused does so plead, the Court shall 
record the plea and proceed with the trial, and the jury, 
or the Court with the aid of the assessors, or the Magis- 
trate, as the case may be, shall, before judgment is 
passed in the case, find whether or not the accused has 
complied with the conditions of the pardon, and if it is 
found that he has so complied, the Court shall, notwith 
standing anything contained in this Code, pass judg 
ment of acquittal, 

. 965, This section has been newly added by sec 88 of the Criminal 
Procedure Code Amendment Act, XVIII of 1923 
“We consider that it is desirable to Iay down some procedure with 
regard to the plea contemplated by the proviso to sub-section (1) of sec- 
tion 339. The Bill contains no indication as to when this plea is to be 
raised and what 1s to be the effect of it, and difficulties of procedure may 
obviously arise with reference to sections 225, 271 (2) and 272. We, 
therefore, propose a new- section to be added after section 339, which 
lays down that when a person to whom a pardon js tendered is being 
tried under that section, he shall, at the commencement of the proceed- 
mgs, be asked whether he raises the plea that he has complied with the 
condinons on which the pardon was granted, and, if he does so plead, 


- 
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the Court shall record a finding on the point and, if it finds that the 
conditions hare been complied with, shall acquit the accused."’—Rerort 
af the Joint Cortmittce (1922). 


When the approver Is put on his trial, it is the duty of the trying 
Court to decide first of all, whether the approver has forfeited his pardon, 
before his ortginal offence can be tried—Emp v. Kothia, 30 Bom 611, 
Kullan v. Emp, 32 Mad 173, Sashi vy K Ε΄ς 42 Cal 856; Kanwar 
vy. Emp, 1902 PR. 34; Local Govt. v. Mulla, WU NUR §9, 16 Crh. 
AIT; To Galev Κα E,T7LBR. 114 CeL§ 401. K Εν Po Ket, 
10 Bur, LT 46, 17 Cr Lb). 337. 

It is duty of the Sessions Judge to aske the approver whether he 
pleads that he has complied with the conditions of the patdon Where 
the cortrutting Magistrate asked him whether he pleaded that he had 
comphed ith the conditions on which the tender of pardon had been 
made, but this question was not repeated in the Sessions Court, and no 
plea was recorded, held that there Was a contravention of the imperanve 
Provisions of this section, and the trial of the approver must be set aside 
and a retrial held—Ituart vy Emp .6 OWN 372, 30 CrLJ 559 


It the approver pleads thar he has complied with the conditions of 
pardon, the Court should come to a clear finding as to whether the 
accused has or has not comphed with the conditions of the pardon, and 
this finding should be recorded, before he can be ,properly tried and 
convicted-~Itwart v. Emp, supra, Emp. v. Jagannath, 3 OWN, 474, 
27 Cr.L J. 763 The epprover should be asked not simply whether he has 
complied with the conditions on which the pardon was granted, but he 
should be asked whether he pleads that he has complied with the conditions 
on which the tender of pardon was made, and the record should show that 
he was so asked The terms of this section should be clearly explained to 
him, and it should be made clear to fim that he can plead the pardon as 
a bar to his trial—Alt v. Crown, 5 Lah 379 (381), 26 Cr LJ 237 


The question as to whether the approver has forfeited fs pardon 
should be left to the jury and should not be decided by the Judge him- 
self Where the Judge decided the question fumself and convicted the 


accused, the conviction was set aside as illegal—In re Alagirisame 33 
Mad 514 


340. Every person ac- 340. (1) Any person 
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Court, may of right be de- 
fended by a pleader. 


(2) Any person against whom proceedings are insti- 
tuted in any such Court under section 107, or under 
Chapter X, Chapter XI, Chapter XII or Chapter 
XXXVI or under section 552, may offer himself as a 
witness in such proceedings, 

Change :—This section has been re-drafted by sec. 89 of the 
Criminal Procedure Code Amendment Act, XVIII of 1923. 

“The expression person accused in section 340 may be read as 
veferring only to persons accused of any offence, it is proposed to make 
tt clear that any person against whom proceedings are instituted under this 
Code ts entitled to be defended by ἃ pleader It 15 also laid down that 
persons against whom proceedings under Chapters X, XI, XII, XXXVI. 
or under Section 552 of the Code are pending do not labour under the 
ordinary disability of an accused person to be sworn, and that they may 
be examined as witnesses in such proceedings."—Statement of Objects 
and Reasons (1914) 

966. Scope :—It has been laid down in some cases that persons 
against whom proceedings are instituted under Chapters VIII and X are 
in the position of ‘accused’ persons within the meaning of this section and 
are entitled to be defended by a pleader—Jhoja Singh v Q. Ε, 23 Cal 
493, Crown v Ida, 1900 P.R 15, Emp v Οιγαπά, 25 All 375, Abtnash 
v Emp, 4 ΟὟΝ 797; Nakhi Lal vy Q E, 27 Cal 656 (658) The 
Legislature has now added the words “‘person against whom proceedings 
are instituted’? which would expressly include persons proceeded against 
under Chapters VIII and X, end it wili no longer be necessary to enter 
into the much vexed question as to whether such persons are in the posi- 
tion of accused persons Under the amended section, a person against 
whom proceedings have been instituted under sec 110 is entitled as a 
matter of mght to have a reasonable opportunity afforded him of defending 
himselt—Jatoi v Emp, 20SLR 122, 27 CrLJ 935 

Where an inquiry under sec. 476 15 started against any person, the 
Court should hear the pleader appearing on behalf of such person—Ram 
Nihore v Καὶ E., 8 A.L.J. 237, 10 1C. 740, 12 Cr LJ 231. 

But a person against whom no process has been issued is neither an 
‘accused’ person nor a ‘person against whom any proceedings have been 
instituted’, such a person has no right to attend, much less to be repre- 
sented by a pleader, during a preliminary inquiry held under section 202 
before issue of process. If he chooses to attend, he may do so hke any 
other member of the public; but he has no locus standi as ἃ party— 
Shaikh Chand ν. Mahomed Hamf, 4 NLR 81, 8 Cr.LJ. 20, Golap 
Jan v. Bholanath 38 Cal. 880 

Sec 340 gives the accused person a might to be defended by 2 
Pleader, and this right begins from the moment that ‘‘any person is 
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acoused of an offence before a Criminal Court or proceedings are instl- 
tuted under this Code In any such Court."’ An spplication by the Police 
for remand under sec. 167 ean ὃς held to be 8 “proceeding” instituted 
under this Code In a Criminal Court He fs an accused, and appears 
as such before the Magistrate. Therefore, at least from the moment after 
the 24 hours of arrest that he appears before the Court, this right begins 
His legal advisers can appear, oppose the remand, offer bail, or make any 
other legal application on his behalf—in re Llewellyn Evans, 50 Bom 
πὶ, 28 Bom. LR. 1043, 27 Ογ ἃ 1 1169 


967. Right of accused to be defended by pleader : 
The accused has a right ta choose his own pleader, and the Court 1s not 
entited to tell him to appoint another pleader, because the pleader already 
enpiged does not know how to behave in Court—In re fames Fitzerald 
Ratanlal 861. The Court has no power to forbid 2 duly qualifed pleader 
to appear for the accused—Reg v Dajee, Ratantal 25 Τῆς accused has 
a right that the pleader engaged by him must be heard ft is not a 
question of indulgence but of right. {t 1s an elementary principle of Jaw 
that no order ought to be made to a man's fremdice without hearing 
him, and his counsel must be heard before a fina! opinion ts formed by 
the Court The Court has no discretion to refuse to hear the counsel 
—Emp v Iboo, 1 CrLJ 760, 6 Bom. LR 065 Wf the Court refuses 
to hear the pleader for the accused, it 1s not 8 mere irregularity but an 
illegality vitigting the trial, so that the conviction must set aside and a 
retrial held—Jn re Muthukaruppa, 55 ML.J. 626, 29 CrLJ} 1082. The 
Court cannot ask the pleader to sit down in the middle of the cross- 
examination, though it has power to disallow improper questions put by 
him—Reg. v Dayee, Ratanlal 25 It is the duty of the Magistrate to afford 
the accused and his friends every opportunity of making his defence and 
he should not personally interpose in any way between them It 1s there- 
fore improper for a Magistrate to refuse to allow the pleader engaged by 
the wife of an accused for his defence to have an interview with him or 
to appear and sit in Court—Q E v Uksudev, | Bom LR 856 An 
accused should be given a reasonable opportunity of defending himself 
When after the commencement of the trial, an application 1s made asking 
ume to engage ἃ pleader, the reasonable course for the Magistrate to 
adopt would be to proceed with the examination-in-cuef of the prosecution 
witnesses and then to allow a reasonable time to the accused to appoint a 
pleader—Pila v K E, 47 All 147, 26 CrL.J 575 If the accused’s 


pleader is not heard, the conviction will be set aside—in re Muntrama, 
5M.LT 290, 9 Cr.L J. 305 


But a pleader not otherwise authorised to practise in a Court (e.g 
a second grade Advocate) has no right to be heard by the Court But 
the Magistrate has a discretion to perm:t hum to appear for an accused 
person This permission should be gtven spafmgly and only im those 
cases in which the Magistrate considers that it 1s for the interests of the 


accused that it should be given—In re W Calogredy, 10 Bur.L.T 117, + 
18 CrLJ 345 * a 


᾿ 
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Pleader appointed by Court:—The positron of a pleader appointed 
by the Court to defend ἃ prisoner is not the same as that of a pleader 
whom the accused has authorised to act for him. Any admission made 
by the former are not bind:ng on the accused~Q. E. v. Sangaya, 2°Bom 
L.R. 751 (cited under sec, 271) 


Private Pleader-—Under sec. 4 (τ), an accused pefson cannot claim 
as of right to be represented by a private person, but he may be re- 
presented by such person with the permission of the Court. But in 
permitung or disallowing the appearance of private persons as pleaders, 
a Magistrate should exercise ἃ discretion in each case—Anonymous, 2 
Weir 400, and a general order that no person will be allowed to practise 
as 8 private pleader is ilegal~Krishnamachariar, 12 ML.J. 354, 2 Weir 
401; In re Nagasamt, 31 MLT. 458, 1922 M.W.N. 809. An order 
excluding any particular individual in any particular case would be within 
the discretion of the Magistrate and therefore legal—Krishnamachariar 
(supra). 

968, Mukhtars .—Under the Code of 1872 the accused had a 
tight to appear and be heard by a Mukhtar—Jmp. v Shivram, 6 Bom. 
14, But under sec. 4 (r) of the Code of 1898 (before it was amended 
in 1923), a Mukhtar could appear only with the permission of the Court 
—In re Anant Ram, 30 All. 66. But 51} it was held to be improper 
for ἃ Magistrate to shut up the defence of the accused merely because 
he was represented by a Mukhtar, and a general order prohibiting 
Mukhtars to appear in Sessions Courts was held to be illegal—Jshan 
Chandra vy Emp., 38 Cal. 488 ‘‘Magistrates should not, by the indis- 
erjminate exclusion of person who are invested by law a distinct profes- 
sional status in criminal trials, deprive parties of legal aid which they 
can frequently obtain at a moderate cost’"—Cal G. R & Co O,p. 29, 
Ishan Chandra ν. Emp , 38 Cal. 488 

Under section 4, clause (r) as now amended by Act XXXV of 1923, 
Mukhtars have now been placed on the same footing as pleaders, and 
are entitled as of right to appear in all criminal Courts without requiring 
any special permission 

969. Sub-section (2) :—A person against whom proceedings are 
insneuted under sec. 488 may give evidence on his own behalf, as such 
person 1s not am ‘accused’ person and the proceedings are not criminal 
proceedings—Nur Mahomed v. Bismella, 16 Cal. 781, Bachai ν, Jamuna, 
25 Cr.L.J. 1091 (Cal). A person against whom proceedings are started 
under Chapter X may be examined on oath as a witness—Htrananda Vv. 
Emp ,9 C W.N, 983 


341. If the accused, though not insane, cannot be 
Bioceduse Where vac. made to understand the proceed- 
euted does not under- ings, the Court may proceed wit 
stand proceedings. the inquiry or trial; and, in the 


case of a Court other than a High Court, if such inquiry 
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results in a commitment or if such trial results in a 
conviction, the proceedings shall be forwarded to the 
High Court with a report of the circumstances of the 


case, and the High Court shall pass thereon such order 
as it thinks fit. 


970. Scope of section .—This section is intended to provide 
for cases where the accused is unable to understand the proceedings 
through deafness, or dumbness, of through tenorance of the language of 
the country and the want of an interpreter In such cases the High Court 
will order the detention of the prisoner during His Malesty’s plessure— 
Emp v. Husen 5 Bom 262, Q E v Hussetn, Ratanial 151 


This section is inapplicable where the Inability to understand the pro- 
ceedings arises from unsoundness of mind In such cases the procedure 
prescribed by Chapter XXXIV should be followed—Emp v  Husen 
5 Bom. 262, Q E v Kastma, Ratanial 832 Bur if after inquiry under 
that Chapter, it appears that the prisoner is not a lunatic, the Magistrate 


should proceed under this section—In re Adata2 tt MLT 24, 13 Cr 
Lj 24 


A reference can be made under this section af the accused cannot be 
made to understand the proceedings. If, however, the deaf mute is 
intelligent and able to understand the proceedings, ¢ g by means of signs, 
the provisions of this section do not apply and the case should be dealt 
with as in the ordinary way—Emp v. Gunga, 28 CrLJ 656 (Lah.); 
Alla Dia, 10 Lah 566, 29 Cr.L.J. 1104, Dubs Halwat, 19 W.R. 37; K. E 
v. Dada Mahadu, 3 Bom L.R 371, K. E v. Nga San. 4 Bur. LT. 150, 
11 $C, 250, 12 CrLJ 386. In modern practice, want of speech and 
hearing does not imply want of capacity eather in the understanding or 
im memory, but only a difficulty in the means of communicating knowledge 
The law in India certainly does not expressly provide for a sane deaf mute 
being exempted from punishment If his mind ts sound his inability to 
hear and speak will not excuse him—K. E v Nga San, supra If it be 
shown that the deaf and dumb person had sufficient intelligence to under- 
Stand the character of his criminal act, he 1s lable to pumishment—Deaf 


and Dumb Accused 40 Bom 598, 18 CrL J. 143, Russell on Crimes, 
Vol 1, p 62 


971. Duty of Magistrate -—Where the accused 15 deaf and 
dumb, some means of commumeation with him should be adopted The 
Magistrate should try and get into communication with him with the 
assistance of his relations, the Magistrate should make enquiry as to 
whether he has any friends or relatives who are accustomed to communi- 
cate with him and the manner in which he 1s communicated with in the 
ordinary affairs of his life—Deaf and Dumb Man. 8 Bom LR 849, 
4Cr.LJ 444, K E v Nga San, 4 Bur L.T. 150, 12 CrLJ 386,Q E. 
y. Samuel, Ratanlal 696, Anonymous, 2 Weir 402 Where the Magistrate 


omitted to attempt to communicate with the deaf-and-dumb accused, the 


r 


896 THE CODE OF CRIMINAL PROCEDURE [Cx XXIV 


conviction was set aside as the accused was certainly prejudiced by such 
omssion—Anonymous, 2 Weir 403 

In making a reference under this section the Magistrate should state 
his view of the conduct of the accused and must take some evidence 
tegarding the previous history and habits of the aceused—Q, E v 
Samuel, Ratantal 696 The Magistrate should, when making a reference, 
record a finding as to whether the accused is capable of realising the 
criminal character of the act done by him, or can understand the purpose 
or nature of the judicial proceedings that have been taken against him— 
Emp vy. Gunga, 30 P.LR. 597, 30 CrLJ 948 

Magistrate cannot pass sentence --—-The Magistrate can convict the 
accused, and upon conviction can refer the case to the High Court, but 
cannot pass sentence—Anonymous, 2 Weir 403, Emp v Gahna, 1889 
PR 37 If the Magistrate passes sentence upon the accused, the High 
Court will set aside the sentence and pass such order as it thinks proper 
—Emp v Gahna, 1889 PR 37. 

Summary Trial.—Where the accused 1s a deaf-mute, it is highly 
inconvement to conduct the trial summarily even though the offence 1s 
summarily triable—Deaf and Dumb Man, 8 Bom LR 849, 4 Cr.L J‘ 444 


972. Reference to High Court .—Retference can be made 
under this section to the High Court, if the inquiry or trial results in a 
committal or conviction—Q E v Trikam, Ratanlal 180 The Judge 
should proceed to the end of the trial and then refer the case if a con- 
viction follows—Anonymous, 2 Weir 403, and should not refer the case in 
the midst of the tral before any conviction or committal takes place— 
Deaf and Dumb Man, 4 Bom LR 825 Where, during the course of a 
trial, 1t appeared that the accused was a deaf and dumb peréon, and the 
Magistrate therefore referred the case to the High Court, expressing his 
opinion that the prisoner was guilty, 1t was held that the Magistrate ought 
to have proceeded to the end of the tral by convicting the accused, and 
the mere expression of opinion that the accused was guilty did not amount 
to a conviction, The High Court returned the case to the Magistrate and 
directed him to proceed with the trial, and if the same resulted in a con- 
viction, to forward the proceedings again to the High Court—Ia re Dumb 
Man, Ratanlat 879, In re Dumb Man, Ratanlal 836 


Orders which High Court may pass —The High Court may treat the 
proceedings before the Lower Court as amounting to a sufficient trial and 
pass sentence upon the accused according to the facts established in the 
case—Q v Bowka, 22 W.R. 35; or may give him a further opportunity 
of being heard in the matter of the charge—Q v. Bowha, 22 WR 35, 
Q. v. Bowka, 22 W.R. 72, or may direct a re-trial :f the Magistrate's 
trial was defective--Deaf and Dumb Man, 8 Bom L.R 849,4Cr.LJ 4H, 
or may, upon a consideration of the tender age of the accused, direct him 
to be made aver to his father to be looked after by him—Q v. Ganga, 
7 NW.P. 131; or may, in a proper case, discharge the accused with an 
admonitton—Q. v. Bowka, 22 W.R. 35, K. E. ν Monya,4 Bom LR 296 


— 
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The High Court may, if it is of opinion thit the accused was by reason 
of unsoundness of mind incapable of knowing that what he did was 
contrary to law, and that no benefit will be likely to result to the accused 
by his teing wied by the Court of Session, direct him to be kept in jail 
pending the order of the Local Government—Q E. ν. Somir, 27 Cal. 368. 
In two Punlab cases it has been held that ΗΓ ἃ deaf and dumb person who [3 
unable to understand the proceedings of the trial, Is found pullty, the 
Proper course to be taken Is to treat himt as ὦ lunatic and to report the 
case under sec. 471 for the orders of the Locat Government—Emp. v. 
Gahna, 1889 P.R. 37, followed in Crown v Dost Mehammad, 1911 ΡΠ, 
13, 12 Cr Lj. 613, 121C 989. 

In serious cases, It is the practice of the High Court to refer the 
matter to the Local Government, In the case of » minor offence the 
High Court itself can pass an appropriate sentence or discharge the 
accused—Emp, ν. Rahman, 1 Lah, 260, 21 CrLJ 621. Where a dest 
and dumb accused was found guilty of attempt to commit suicide, and at 
the trial he msde certain signs indicating his guilt, the High Court 
affirmed his conviction and sentenced the accused to one day's simple 


imprisonment—Emp. v. Khashaba, 25 Bom LR 43, AIR 1923 Bom. 
194 


342. (1) For the purpose of enabling the accused 

.. to explain any circumstances ap- 

ne reed? λίρα pearing in the evidence against him, 

the Court may, at any stage of any 

inguiry or trial, without previously warning the accused, 

put such questions to him as the Court considers neces- 

sary, and shall, for the purpose aforesaid, question him 

generally on the case after the witnesses for the prosecu- 

tion have been examined and before he is called on for 
his defence. 

(2) The accused shal] not render himself liable to 

punishment by refusing to answer such questions, or by 
giving false answers to them; but the Court and the jury 
(if any) may draw such inference from such refusal or 
answers as it thinks just. 
_ [5) The answers given by the accused may be taken 
into consideration in such inquiry or trial, and put in 
evidence for or against him in any other inquiry into, or 
trial for, any other offence which such answers may tend 
to show he has committed. 

(4) No oath shall be administered to the accused. Sf 


This section makes a departure from the English law, under which 
it 18 not permissible for the Court to ask the accused any questions except 
Cr, 57 


898 THE CODE OF CRIMINAL PROCEDURE [Cu XxIV. 


Questions incidental to the conduct of the trial, eg. whether the accused 
wishes to cross-examine a witness or to give evidence, etc It is 8 
Principle of English law that the whole burden of proving the offence 1s 
‘on the prosecution, the accused can stand by and do nothing; and he is 
Protected from all judicial questioning at the trial Indian law, however, 
allows the Court to put questions to the accused, and the answers thereto 
may be ‘‘taken into constderation,’’ whatever that phrase may mean. It 
was for this reason that Sir James FitzJames Stephen characterised this 
section as embarassing, illogical and hypocritical. 


973. Scope —There 1s a conflict of opinion as to whether this 
section apples to trials of summons cases. According to the Bombay, 
‘Catcutta, Allahabad, Patna and Lahore High Courts, and the Sind and 
Nagpur J C Courts, the Magistrate is bound in a summons case to 
examme the accused under this section~Emp v Fernandez, 45 Bom 
672, 22 Bom.LR 1040, 22 CrL.J 17, Emp v Gulabsan, 46 Bom 411 
(445), 23 Bom LR 1203, 23 CrLJ 45, Bechu Lal v Emp, 54 Cal 
286, 28 CrL.J. 297, Gulzari v. Emp, 49 Cal 1075; Khacho Mal v. 
Emp, 27 CrLJ 405 (All), Gulam Rasul vy Καὶ E, 6 PLJ. 174, 
2PLT. 390, 22 Cr.LJ 427, Raghu ν. Emp, 1 PLT 241, 21 Cr.LJ. 
705, Parameshwar y. Emp, 3 P.LT. 347, 23 Cr.LJ 440, Muhammad 
Baksh v. Emp, 4 Lah J, 230, 23 CrLJ. 154, Emp v. Nabu, 20 
SLR 34, 26 CrLJ 1554, Bhagwan v. Emp, 22 NL.R. 65, Emp 
v Pans, 19 SLR 121 But according to the Madras High Court, this 
section does not apply to trials 1m summons cases The use of the ex- 
Pression ‘‘before the accused 1s called on for his defence"’ im section 342 
itself as well as in section 256 relating to trials un warrant cases and in 
section 289 relating to trals in sessions cases, and the absence of such 
an expression in the sections relating to trials 1m summons cases under 
chapter XX of the Code, show that the provisions of section 342 are not 
intended to apply to summons cases—Ponnusamy v, Ramasamy, 46 Mad 
758 (FB), 45 MLJ 224, 24 CrLJ 833 
This sections applies to summary trials of warrant cases and the 
accused must be examined in such trials—Mahomed Husain v. Emp., 
41 Cal, 743; Parsotim v. K. E,,; 6 Pat. 504, 28 Cr LJ 1037, Balkeshwar 
τ. Emp., 3 PL Τ. 322, 23 Cr LJ 114; Parameswar Lat v. Emp , 3 P.L.T. 
347, 23 Cr.LJ 440. According to the Calcutta High Court and the 
Nagpur and Sind Courts, this section applies to summary trials of summons 
cases also, and the examination of the accused in such a trial is imperative 
—Moyzuddin v K, E, 33 C W.N. 947, Bhagwan v Emp., 22 NLR. 65. 
27 Cr.L.J. 632; Emp. v. Nabu, 20S LR. 34, 26 CrL J 1854 See Note 
867 under sec 263 But according to the Madras High Court, this section 
does not apply to summary trials of summons cases, as there is no di 
tinction between a summary trial of summons cases and an ordinary 513] 
of summons cases—Dharma Singh v. K. E., 46 Mad 766 (F.B ). 
This section does not apply to sn inquiry under section 117, because 


the person called upon to give security is not in the position of an accused 
person within the meaning of section 342. Therefore the omission to eX- 
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amine the person called upon to give security Is a mere irregularity curable 
under section 537, and not an fitegality vitlating the proceedings ~Henode 
Behari v. Emp., 50 Cal 935 So also, a person proceeded avainst under 
sec. 488 Is not looked upon as an accused person, and omission to examine 
him does not vitlate the proceedings. The words “after the witnesses for 
the prosecution have been examined and before he is called on for his 
defence’? are inappropriate to ἃ proceeding under see 488—In re μαίας, 
$2 Bom 769, 29 Cr.L J, 1051 (1052), Bachai v famuna, 25 CrLJ 1001 
(Cal); Mehr Khan, 10 Lah 406, 29 Cr LJ 1002 (1003, 1004). 


Where an accused is examined by the Court before any evidence for 
the Prosecution has been then and before the commencement of the 
preliminary inquiry, his examination cannot be sald to be under sce 342, 
because at that stage there was no evidence for the prosecution recorded 
against him and no circumstances which he could be called upon to 
explain The statement must be taken to have been recorded under sec 
164—Bahkauala v, Cronn, Ὁ Lah 183, 2G PLR 331, 20 CrL J 1238 


This section applics only to a case of an original trial, and does not 
apply where additional evidence is taken by the Magistrate under the 
direction of an Appellate Court under sec 428 In such 4 proceeding 
it 18 Mot necessary to examine the accused about the additional evidence. 
There might be cases where the accused could properly be questioned by 
the Magistrate in regard to the additional evidence so taken, but the 
omission to do so 15 not an illegality—Nareyan vy Emp., 52 Bom 699, 
30 Bom LR. 651, 29 Cr L.J. 972 (973), Mohiuddin v Emp, 4 Pat. 488, 
26 Cr.L.J. 811 (813). 


974, Object and mode of examination :—The real ofect 
of the examination is to enable a Judge to ascertain from time to time 
from ἃ prisoner, particularly if he 1s undefended, what explanation he 
may desire to offer regarding any tact stated by a witness, or after the 
close of the case, how he can meet what the Judge may consider to be 
dammatory evidence against him—Husemn v Emp, 6 Cal 96, Mazahar 
Av K Ε, 50 Cal 223, 36 CLJ. 417, Tam vy Emp, 48 LC 487, 
20 Cr.L.J 12 (Nag). And in order that the accused may explain all the 
facts appearing in evidence against fim, it is necessary that his attention 
should be directed to all the vital parts of the evidence against him, 
Specially if he 15 an ignorant person who cannot be expected to know or 
understand what particular parts of the evidence are .or are fikely to be 
considered by the Court to be against him—Tami v. Emp, supra The 
Court should not only point out to the accused the circumstances appearing 
in the evidence which requires explanation, but it must, out of fairness to 
the accused, exercise that power in such a way that the accused may know 
what pounts in the opinion of the Court require explanation, and failure 
or refusal on the part of the accused to give the explanation will entitle the 
Court to draw an inference against him—K. E y Alimuddt, 52 Cal 522, 
29 C.W.N, 231, 26 Cr LJ. 631. 


Tke object of this section is to enable the accused to explain each 
and every circumstance appearing in evidence against him, this cannot be* 


a - 
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done by such a general question as ‘‘what have you to say?”? or “What 
is your defence?’’ The specific point or points which weigh against the 
accused must be mentioned ; for if this is not done, he cannot be reasonably 
expected to be able to explain those points—Maung Hman v. K. £., 
1 Rang 689, K. E. ν. Alumuddi, 52 Cal. 522, 41 C.L J. 101, 26 CrLJ 

631. The word ‘generally’? does not limit the nature of the questioning 
to one or more questions of a general nature relating to the case, but it 
means that the questions should relate to the whole case generally and 
should not be limited to any particular part or parts of it. The word 
“penerally’? does not mean that the accused cannot be subjected to a 
detailed examunation by the Court The Jaw intends that the salient pomts 
appearing in the evidence against the accused must be pointed out to him. 
in a succinct form and that he should be asked to explain them if he 
wished to do so—K. Ε v. Alimudd:, 52 Cal 522 (per M. N, Mukeryee J. , 
Newbould J. contra} The question must be framed in such a way 88 
to enable the accused to know what he is to explain, what are the circum- 
stances which are against him and for which an explanation 1s needed 

A general question as to whether the accused has anything further to say” 
is ποῖ a sufficient compliance with the requirements of this section— 
Bhokarit ν. Emp., 5 P.L.T. 445, 25 Cr.L.J. 711, ADR 1924 Pat. 791; 
Udhao v Emp., 25 Cr.LJ 417 (Nag); Durga Ram v. Emp., 6 P.L.T. 33, 
26 CrLJ. 716 But another Patna case lays down that where the facts of 
the case are simple, a general question such as ‘‘Have you any statement 
to make??? may be sufficient-—Banamali ν, K. E., 6 P.L.T. 30, 26 
Cr.L.J. 682. 

There 1s a difference in the wording of the first and the second 
portions of sub-section (1) of sec. 342, the former being discretionary 
(‘may put questions’) and the latter mandatory (‘shall question him’). 
It the Court has put questions to the accused under the first part of sub- 
section (1), it would be a sufficient compliance with the provisions of 
the second portion if the Court gives to the accused an opportunity, by 
putting to him one generat question (e.g, ‘‘Have you got to say any- 
thing else?"’), to explain the circumstances appearing in the case against 
him, and in this connection the examination of the accused under the first 
portion of this sub-section may be usefully looked into—Md Nasiruddin 
y. Emp., 4 Pat 459, 6 P.L.T. 588, 26 CrL.J 954. 

The examination of the accused under this section is intended to 
enable the accused ta expla any circumstances appearing against him 
and not to elicit answers calculated to supplement the case for the pro- 
secution and to show that he is guilty~Q. Εἰ ν. Rangi, 10 Mad 295- 
(315); Bhola Nath, 51 All 313, 30 Cr.L.J. 101 (105). The object of the 
examination js not to make the accused confess his guilt or assist the 
prosecution by admitting facts which may go to criminate him—Q E. v. 
Bhairab, 2 C.W.N. 702, Tufani v. K. Ε΄. 18 CL.J. 323, 13 Οτ.1..}. 2837 
Ὁ. Ε- v. Veeran, 9 Mad. 224 The Court cannot put questions to the 
accused a$ to what took place on the occasion, in order to convict him 
out of his own mouth—Q. E v. Kamandu, 10 Mad. 121 (123) Nor is 
it competent for the Court to examine the accused for the purpose of 
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filling up gaps In the evidence for the prosecution—Mohideen Abdul Qadir 
wv. Emp., 27 Mad. 238 (240); Jeremiah v. Vas, 36 Mad, 457; Mohan 
Sinch, 42 All, 522, Devi Dayal v. Crown, 4 Lah. 55; Annavi v, Emp., 
39 Mad. 449; Basanta Kumar v. Q .£ , 26 Cal. 49, Yasin ν, K. Ε΄, 28 
Cal. 689; Gaung Gyiv K. E. 4 LBR. 244, 8 CrL.J, 62, Mahadeo 
v. Emp, 22. N.LR. 1, 27 Cr.L.J 66, Thus, where In a charge of 
defamation the prosecution is unable to prove that the accused made and 
published the defamatory matter, It is illegal for the Maglstrate to examine 
‘the accused for the purpose of supplying this defedt in the prosecution 
evidence—Mohidcen v. Emp.. 27 Mad 238; Devs Dayal vy Crown, 4 
Lah 55, 24 Cr.L J. 693. So also, it is improper to put questions to the 
accused for the purpose of proving his identity, when such identity was 
not established by the prosecution evidence—Abbas Al vy. K E, 3 
L.BR. 208 The object of the examination {s to enable the accused to 
explain the evidence standing against him; but where the prosecution has 
not let in evidence implicating the accused in the offence with which he 
is charged, the Magistrate is not entitled to put questions to him under 
this section, and the answers to such questions are inadmissible in evi- 
dence against him—Re Abiballa Ravuthan 39 Mad 770, Dewi Dayal ν 
Crown, 4 Lah 55, 24CrLJ 693,Q E v Veeran 9 Mad 224 
When a Magistrate 1s examining a prisoner, he should refrain from 
assuming that the prisoner is guilty of the crime with which he 1s charged, 
The proper mode ts to tett the prisoner that he 15 charged with a certain 
offence and to ask him uf he has any explanation to give of the charge, 
and whether he wishes to make any statement—Murthi, 2 Weir 438 
In permitting the Court to examine the accused person from time 

to time, the law does not contemplate that, the examination of an accused 
person is to be conducted is the manner of cross-examination of an 
adverse witness by a counsel—Hussein v. Emp, 6 Cal 96, Emp v 
Alimuddi, 52 Cal 522 (per Newbould J), Niru Bhagat v. K E, 1 Pat 
630, 24 CrL J. 91, Fagir Singh v Emp. 10 Lah 223, 29 CrLJ 769 
(770) , Umar Din v. Emp., 2 Lah 129, 23 Cr LJ 388; Panchu v Emp., 
3 PLT 649, 23 CrLJ 233, Emp v Yakub, 5 All 253; Hurry Churn 
v Emp, 10 Cal. 140; Mahadeo v Emp, 22 NLR 1, 27 CrLJ 66 
The Judge or Magistrate is not to establish a Court of Inquisition, and 
to force a prisoner to convict himself by making some incriminating 
admissions after a series of searching questions, the exact effect of which 
he may not comprehend—Hussemn v Emp. 6 Cal 96, Umar v Emp, 
2Lah 129, 23 CrL.] 388, Mohiddin v Emp, 4 Pat 488,6 PLT 154, 
26 CrLJ 811 (814) It τς not necessary, nor 1s it desirable, to examme 
‘the accused in great detail or to force him to disclose his defence so as 
to enable the prosecution to take advantage of it when the witnesses for 
the accused are examined—Md. Nasiruddin v. Emp, 4 Pat 459 6 PLT 
588 It is highly improper to subject the accused to a very embarrassing 
and cruel series of questions intended rather to puzzle the accused than 
to elucidate the case or to enable him to furnish an explanation as to the 
circumstances appearing in evidence against him—- Emp v. Anant, 6 Bom 
LR 94,1 Cr.LJ. 105. Where an accused is undefended, the Magistrate 
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should simply point out to him the elements of the evidence adduced 
against him, which seems in his own interest to demand his explanation; 
where the accused is defended by a lawyer, the tribunal should not enter 
upon .a lengthy examination of the accused person, which mught easily 
develop into a recounting of the history of the whole case or into what 
would be far worse, some sort of cross-examination—Panchu v, Emp. 
3 PL.T. 649, 23 Cr.L.J. 233 But the mere fact that a large number 
af questions {viz., 55) were asked does not make the examination 
inquisitorial, where it’appeared that the questions were asked not to elicit 
Statements from the accused for the purpose of supplementing the case 
for the prosecution, but the object of the greater part of the questions 
was to asctertain whether the accused {who attempted no defence) admitted 
the facts stated by the witnesses or wished to offer any explanation, and 
the examination was not made in the nature of cross-examination— 
Khadiram v Emp, 9 C.L.] 55, 3 1C. 625 
It is a sufficient compliance witk this section if the Court asks the 
accused generally whether he wishes to offer an explanation of any of 
the evidence which has been given agamst him And although this cec- 
tion also gives the Court power to put specific questions to the accused 
with regard to any of the evidence adduced for the prosecution, still it is 
entirely in the discretion of the Judge whether he should, after having 
put the general question, ask such specific questions on parttcular points 
in the evidence—Emp. v Narayana, 26 Bom LR 109, 25 Cr.LJ 1127 
If there are several accused, the Magistrate must examine each 
accused separately if he records the statements of all the accused collec- 
tively, the trial is vitrated and must be set aside—Ghasiti v K E., 6 
Lah 554, 27 CrLJ 408 Where the Magistrate recorded the statements 
of the several accused separately before the charge, but after the close 
of the prosecution evidence questioned the accused jointly, and recorded 
a joint statement, the procedure was sllegal—~Girdhari v Emp, 29 PLR 
436, 29 Cr L.J. 469 
When, of two accused persons tried together one has made a statement 
on a particular point in the case against them, it is not amproper for the 
Magistrate to take another statement from the co-accused under this section 
—Satya Narayan, 55 Cal. 858, 32 C WN. 319 (323), 29 Cr.L J. 1022. 
Under this section it is the accused himself who should be asked 
as to whether he would make any staterent Where at the close of the 
prosecution case the pleader of the accused persons (and not the accused 
themselves} was asked if they wished to make any statement, and the 
pleader stated that they would not do so, held that this was not a com- 
pliance with sec, 342, since one Of the essential points for which this sc¢- 
tion provides 1s that the accused themseives should have an opportunity 
of making their statements directly to the Court and net through the in- 
terventian of a pleader~-Messer Bepart v. K. E., 29 CW.N 939, 26 
Cr.L.J. 1332, 
975. Examination imperative —The frst portion of this 
section as to putting questions to the accused 15 an enabling provision, Eut 
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the second portion as to the examination of the accused fs imperative. 
The word ‘shall’ shows that the provisions of the Jatter part of this sec- 
tion as to the examination of the accused after the close of the prosecution 
evidence are mandatory and not discretionary only—Rameshar v. Emp., 
6 PLL.T, 493, 26 Cr 1.1. 027; Emp v. Savalya, 9 Bom. L.R. 386; Varisai 
vo Κι E., 46 Mad. 449 (455) (F.B), Emp. ν. Harishchandra, 10 Bom, L.R. 
201, dh Foongy K E., 22 C.W N. 8H, 20 Cr 1..}. 24, Gulla v. Crown, 
1918 PR. τ. Raghu vy E ΒΡ. 430, 21 Crh} 705, Sura; Pandey 
vy KOE. a PLT GH, 21 CrLJ 793, Tani ν Emp, 20 Cr.LJ. 12 
(Nag). The Sessions Judge is bound to examine the accused even though 
he has been examined before the committing Magistrate—Nainamalas, 14 
LW. 418, 23 CrL J. 697, Emp v. Roe, Ὁ Bom LR 730; Emp. v. 
Nga Po, 4 Rang 361, 27 Cr LJ 1364, Emp vo Md Shaft, 26 Cr.) 

1576 (Oudh) Omission to examine the accused is not merely an error 
in form but goes deeper into the case and vitiates the whole trial—Emp 

v. Basappa 1 Bomb R. 892, 16 Cr LJ 765. Galabjan, 46 Bom 441 
(444); Fernandez v. Emp, 45 Bom 672, Gangadhar v Reid, 25 CWN. 
009, 23 CrL J 41. Hare Nath v Alz Bux, 23 CWN 119, Ramnath v 

Emp, 2 PLT. 549, 22 CrLJ 460, Fatu Sontaly K E,GPLY 147, 
22 Crh j 417. Parameshwar v Emp, 3 PLT, 317, 23 Crh J 440; 
Bay Nathv K E,4 PLT. 231, 24 CrLJ 311, Ramesher vy K. E, 
G PLT 493, 26 CrLJ 927, Vansat Rowthery Καὶ E, 46 Mad 449 
(456) (FB), Pramatha vy. Emp, 50 Cal 518, Mazahar v K. LC, 80 Cal. 
223, Legal Remembrancer v Satish Chandra, 51 Cal 924 (929), Emp. 
ν. Gamadia, 27 Bom.L.R. 1405, 50 Bom 34 The defect is not cured by 

sec, 537, that is, the non-compliance vitiates the trial even though the 

accused has not been prejudiced thereby—Pramatha Nath v. Emp, 50 
Cal. 518, Mozahar ν. K E., 50 Cat, 223, Ram Charany Emp, 7 PLT, 

259, 26 CrLJ 1289, Ghulla v. Crown, 1918 P.R. 1, Md Baksh v. 

Crown, 4 Lah L J. 230, Raghu v. Καὶ Ε., 5 PLJ 430, 21 Crh 705, 

Suraj Pandey v K E., 1 P.L.T G41, 21 Cr LJ 793, Durga Ram v, Emp, 

6 PLT 33, 26 Cr.L.J 716, K. E v Nga Po, 11 BurLT. 134, 18 

CrLJ 944 The iltegality cannot be waived even by the consent of 

the accused or their pleaders—Emp. v Gamadia, 27 Bom. LR 1405, 

50 Bom, 34, 27 Cr L.J 165 (166) 


Failure to comply with the mandatory provisions of this section vitiates 
the whole trial, and the accused is to be retried—Sailendra v Emp, 38 
CLI. 175, Gangadhar v. Bhang, 25 CrLJ 1152 (Nag); Emp v. 
Sheopal, 1 OW N 833, 26 Cr LJ. 655, and the retrial should take place 
from the stage at which the trying Magistrate omitted to examine the 
accused—-Gamadia 50 Bom. 34, 27 CrLJ 165 (169), Motankhan, 21 
SLR 331, 28 CrL] 417 (418) But where there are many serious 
defects in the prosecution case, and the chance of conviction seems to be 
remote, no useful purpose will be served by send:ng the case back for 
retrial—Leg. Rem v Satish Chandra, 51 Cal 924 (927), 39 C.LJ 411. 


It is not a sufficient compliance with this section if the Sessions Judge 
merely reads over to the accused a statement made by the latter before 
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the committing Magistrate and recorded by that Magrstrate under section 
364—Fatu Santal ν. Emp., 6 P.L.J. 147, 22 Cr.L.J 417. 


But an insufficient examimation of the accused person does not neces- 
satily invalidate the trial if the statements made by the accused indicate 
that they were not altogether ignorant of some of the salient points appear- 
ing in the evidence against them, and endeavoured to explain some of 
the points—K. E. v Alumuddi, 52 Cal. 522, 29 C.W.N. 231, 26 Cr.L.J. 
631 

976. When examination may be dispensed with :—(!} 
The examination of the accused is obligatory only in cases where the 
accused 1s called on for his defence If a Magistrate discharges an accused 
without framing a charge, the non-examination of the accused does not 
vitiate the proceeding—Varisat Rowther v. K. E., 46 Mad. 449 (461) (F.B). 


(2 When the accused has left the case entirely in the hands of his 
legal adviser, the Judge need not ask the accused to explain any circum- 
stances appearing in evidence against him—Gandi Tatatya, 2 Weir 405 


(3) Where the accused has been exempted from personal appearance 
under sec. 205, the Court may also dispense with his examination, and 
may examine the pleader instead—Crown v. jamal, 6 5.1, Ε, 206, 14 
Cr.L.J 272, Maung Po v. Haka Singh, 4 Rang. 506, 28 Cr.L J. 226 

(4) Since the object of the examination 1s to enable the accused 
to explain any circumstances appearing in the evidence against him, it 
follows that where the accused has admitted his guilt, and had been 
exainined by the committing Magistrate, it 1s not necessary for the Sessions 
Judge to examine the accused again—Khudiram v. Emp., 9 CL J. 55, 
8 1.0 625 . 

(5) The examination of the accused may be dispensed with in those 
cases in which owing to the admission or plea of the accused (sec 243) 
or owing to the weakness of the evidence called in support of the prose- 
cution (secs 245, 253) the accused can either be convicted on his own 
plea without the taking of evidence or acquitted on the evidence—Emp, vy 
Nabu, 26 CrLJ. 1554, 20 5.1.5 31 

977. Time for examination :—The accused is to be examined 
atter the evidence for the prosecution has been recorded He cannot 
be examined before any prosecution evidence has been heard or recorded, 
because there 1s nothing which he can be asked to explain at that stage— 
Q. E v. Veeran, 9 Mad 224; Emp v. Kura, 1882 A.W.N. 166; In re 
Sadayan, 5 M.L.T 216; Emp. v. Baipt, 1883 A.W.N. 238. 


The accused is to be examined after the evidence for the prosecution 
has been closed and before he is asked to enter upon his defence— 
Q. E. v. Bava, Ratanlal 227, Raghu Bhumij vy. K. E., 5 P.L J. 430, 21 
Cr.L.J. 705; Mazahar Ali v. Emp., 50 Cal. 223 It is unfair to the 
accused and contrary to law to examine the accused before the examina- 
tion of al! the prosecution witesses is completed—Ram Herakh ν, Emp. 
1 O.LJ. 238, 15 Cr.L J. 436; Rameshwar v. Emp., 2 P.L.T, 741, 22 
CrLj 259; Tilak v. Bhaya Ram, 22 Cr.LJ. 598 (Pat.) Therefore, 
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uhere the accused was examined alter two prosecution witnesses had 
given evidence, and then another prosecution witness was examined, held 
that the procedure offended agains: this section and the conviction must 
be set aside, and retrisl ordered—Ramesnar v. Emp., supra; Balkeshwor 
vy. Emp, 3 P.L.T. 322, 23 Ce LJ U4; Gulzani Lal v. Emp , 49 Cal, 1075; 
Ghaza Ah v. Crown, 6 Lah LJ. 618, 27 Cr LJ. 87, Lochhman v, Emp., 
7 Lah. 864, 27 P.L.R. 427, 27 CrL J 1007, Emp v Bhau Dharma, 
30 Bom L.R. 385, 29 Cr LJ 535 (536) But the Allahabad High Court Is 
of opinion that although all the witnesses for the prosecution ought to 
be examined before the examination of the accused, under the imperative 
provisions of section 342, still if the evidence of the witnesses who are 
examined after the examination of the accused introduces no new matter, 
the irregularity In procedure does not prejudice the accused, and 1s curable 
by section S37—Emp v Bechu Chaube, 45 All 124, 20 AL) 874, 2 

Cr.L J. 67, Kkacho Mal vy Emp, 27 CrLJ 405 (406) (All), Rammu 
v. Emp., 21 Cr LJ. 719 (All), Emp v fhabbar 26AL) 106, 30CrL J. 
5831 (536) The Patna High Court has also taid down that if the accused 
15 defended, any violation of any rule as to the stage at which he 1s to be 
examined, does not make much difference If he has nut been prejudiced, 
the error ought not to vitiate the tral—Mohiuddin v Emp, 4 Pat, 488, 
26 CrL J 811 (815) 

The accused should be examined before the cyvidence for the defence 
is taken The examination of the accused after all the prosccution wit- 
nesses as well as the witnesses for the defence are examined, vitiates 
the conviction and sentence, and the trial must be taken up again from 
the close of the prosecution case, and the accused must be examined 
before he has entered upon his defence—Surendra v. Isamuddi, 51 Cal. 
933 (934), 26 Cr.L J 261; Ram Charanv Emp,7 PLT 259, 26 Cr.L J. 
1289 But in ἃ very recent Calcutta case it has been laid down that an 
examination of the accused after the conclusion of the defence evidence 
is a mere irregularity curable by sec, 537—Tamez Khan v Rayabati, 31 
CW.N. 337 (338), 28 Cr.L.J. 347 (dissenting from 51 Cal 933) 


Although the Magistrate may under the first part of sub-section (1) 
examine an accused person before the case for the prosecution 1s con- 
cluded, still this would not absolve the Magistrate from the obligation 
imposed upon him by the latter part of sub-section (1) to examine the 
accused after the witnesses for the prosecution have been examined and 
before he is called on for his defence—Ramnath ν Emp, 2 PLT 549, 
22 Cr.L.J. 460; Moinuddin v Emp, 2 PLT 455, 22 Crh Jj. 422, 
Bhokan y, Emp, 5 P.LT 445, 25 CrLJ 711, Hamid Al v Sri Kissen, 
28 ΟΝ 118, 24 Cr.L]} 943 

The accused must be examined after the examunation, cross-examina- 
hon and re-exanunation of all the prosecution witnesses are over It 1s not 
enough that the accused has been exemined after the examination-in-chief 
of the prosecution witnesses and before their cross-examination and 
re-examination Until the prosecution witnesses have been cross-examined 
and re-examined, it cannot be said what the exact case that the accuse 
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will have to meet is, and if he is forced to disclose his defence before 
cross-examination, it might very well be that the prosecution witnesses 
would be on their guard and the value of the cross-examination destroyed. 
The provision in sec. 342 is for the benefit of the accused; and to enable 
him to obtain the full benefit of the section it is clear that he must 
be examined after the cross-examination and re-examination of the pro- 
gecution witnesses are over—Muitarytt Singh v. K. E,, 6 PLJ, 644 (649), 
2P.LT 520, 22 CrLJ 697; Kashi Pramanik v. Dasu Paramanik, 27° 
C.W.N. 28: Jummon v Emp., 50 Cal. 308; Mozahar vy. K. E., 50 Cal. 
223, Gulzar Lat v Emp, 49 Cal 1075; Fernandez v. Emp, 45 Bom 
672, Emp » Nathu Kastarchand, 50 Bom. 42, 27 Bom. L.R. (05, 26 
Cr.L J. 690 Pramatha Nath Mukerjee v. Emp, 50 Cal, 518 (523) 
(‘Servant’ Defamation Case), Dibakanta ν Gour Gopal, 50 Cal. 939 (947); 
Local Govt. v. Marta, 20 NLR 174, 26 CrLJ 971 (F.B.), Motan Khaw 
v. Emp., 2{ S.L.R 331, 28 Ce LJ 417 Therefore where after some of 
the prosecution witnesses were examined-in-chief, the Magistrate examuned 
the accused, and then some more prosecution witnesses were examined, 
and all the prosecution witnesses were cross-evamined, but the accused was 
not examined again, held that there was no substantial compliance with the 
provisions of this section—Sarlendra v. K. Ε΄, 38 CL.J. 175; Krishnappa 
v Emp, 25 Cr. LJ 713 (Nag); Mad Sadig v. Emp. 26 P.LR 533, 
26 CrL.j 1370. Where the prosecution witnesses are first examined-in- 
chief, then the accused are examined under this section, and afterwards 
the prosecution witnesses are cross-examined, the procedure is illegal and 
the trial 15 vitiated—Haronath v Ala Bux, 28 C.W.N. 119, 38 C.LJ 281 
Such non-compliance with the provisions of this section is not an ifregu- 
larity curable by sec 537—~Ibid, Mazahar v K. Ε΄, 50 Cal 223, But the 
Madras High Court holds that the words ‘‘atter the witnesses for the 
prosecution have been examned” mean ‘when the prosecution has finished 
calling evidence’ and do not mclude the cross-examination and re-examina~ 
tion of the prosecution witnesses. Therefore, where in a warrant case 
the accused does not cross-examine the prosecution witnesses after their 
examination-in-chief, and then the Magistrate examines the accused and 
frames a charge, and afterwards at ἃ later stage the accused cross-examines 
the prosecution witnesses and them the prosecution re-examines them, 
hela that the omission to further examine the accused after the cross- 
examination and re-examination of the prosecution witnesses does not 
vitiate the trial—Varisai Rowther v. K. Ε΄, 46 Mad 449 (FB), 24 Cr.L J. 
547 (overtuling Moruda Mathu Vannian, In re, 45 Mad 820) This view 
ot the Madras Full Bench has been followed by the Rangoon High Court— 
Nea Hiav Emp., 3 Rang. 139, 26 Cr.L J 1336; Subdaya Naidu, 7 Rang- 
470, 1929 Cr C, 507 (509); and by the Allahabed Hieh Court—Sudartan v. 
Emp, 49 ΑΙ! 551, 28 Cr LJ. 399. (00). See also Emp. v, Bech 
Chaube, 45 All. 124, where the witnesses for the prosecution were 
examined-in-chief and on the sare day the accused were questioned urcer 
sec. 342, and alterwards the witnesses for the prosecution were cro<s- 
examined; the High Court made no objection to this procedure. The 
OQudh Chief Court also holds that if the accused has been examined 
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before the fratiing of the charge, the omictlon to teexamine him alter 
the frame of charge ard the erocceraminatios of the prosecution witnesses 
does rot vititte the trial, If the crose-euamination adds tothing on which 
ir Is necessary to further examine the accuced—Erp. vo Uri Behari, 
28 OC, 130, 150 1.}. 182, 2OWN 27 0 (τ 1} 13; Akuman vy. 
Enp., 2 OW.N. 378, 26 Cr Ly. wa 


Where the sccused has been examined after the prosecution hie 
Fnished its evigence under sec 282, tut a rew cad σιτία! matter in 
support of the prosceution case Is elicited in erseexamination of fe- 
examinanon of the prosecution witnesses under sce 286, it fe desirable 
that the accused should spiln be questioned om the case under see ΔΊῈΣ 
and asked gererally ta explain the clreumistancee So alen, ff the accused 
has already been examined belcre the framing of the charpe, and the 
Prosecution calls fresh esidence otter the tormuliuon of the charge, the 
accused must again be examined under see ΔῈ} on the termination of 
that evidence—Vanisai Rowther v Καὶ 46 Mat 449 157} Γ Bo, 24 
ΟΡ} 547) The accused was examined by the Mayistrate before the 
charge was framed and after sil the prosecution witnesses had heen, 
examined and cross-examined at considerable length After the charpe 
Was framed, most of the witnesses were recitled by the accused (under 
sé¢, 256) for a further lengthy cross-examination, alter which the Mapis- 
trate proceeded to record the defence evidence without questioning the 
accused again Held that, as the prosecution witnesses had been once 
cross-examined at great length, it would be unnecessary for the Court to 
examine the accused again after the further cross-examination, when no 
fresh circumstances were discovered after the recall and re-cross-examina- 
tion of the prosectition witnesses—Byrne vy. Croun, 4 Lah 61, 25 Crh) 
801, In re Thachroth, 45 ML J. 279, 25 Cr.L J, 7, Faz! Karim v Emp, 26 
CrLJ 1418 (Lah) The accused was examined after the examination 
and cross-examination of the prosecution witnesses, and then the Magis- 
trate called upon him to enter upon his defence (sec 256) Thereupon 
the accused applied to the Court for recall of some of the prosccution 
witnesses for further cross-examination {sec 257) and the Magistrate 
granted the application, Held that it was not incumbent upon the 
Magistrate to further examine the accused after the latter had re-cross. 
examined the prosecution witnesses under sec 257 Alter the accuses 
had entered upon his defence, the stage at which he Must be examinns 


under sec, 342 had passed—Obedar Rahaman, 56 Cal 1157, 1930 Cr Ὁ 
219 (220), 31 CrL] 406 ᾿ 


‘Where an accused person has been examined undef this Stine 2’: 
the close of the prosecution case, and the Court examutes a perp, 
sec 540 (whether such person be ἃ prosecution witness Or anor. see j 
it 18 not necessary to examine the accused ®88I9, esPeciatly αὐ spe 
deposition of such person does not disclose any fresh fame ,:2 ae 
accused is in no way prejudiced in not having been CXarioes oper 
Prayag Gope v. K. E., 3 Pat 1015 (1017), 5 PL.T. 511, 25 yD” 
Fat Karim ν. Emp., 26 Cr-LJ. 1418 (1419) (Lah); gee 


oe 
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30 Bom L.R. 1086, 29 Cr.LJ. 1057 (1058); Allah Ditto v Emp, 23 
S.L.R. 1, 29 Cr.L J. 932 (933). 

This section does not make it obligatory to again examine the accused 
after a charge has been added to or altered, when he has already been 
examined prior to the addition or alteration of the charge—Shamlal v. 
Κι. E., 1 Pat. 54, 23 Cr.L J 146. 

Retrial :—Where a trial was vitiated on the ground that the accused 
‘was not examined at the proper stage, a retrial would be ordered, and 
the retrial should take place not de novo but from the stage at which the 
Magistrate ought to have examined the accused—Mitarjt v. K. E, 
6 PL.J 644 (649), 22 Cr.L J. 697; Pramatha Nath v Emp, 50 Cal 518 
(525), 24 Cr.L J. 248, 27 C.WN 389, Diba Kanta v Gour Gopal, 50 
Cal. 939 (948); Motankhan ν, Emp., 21 S.L.R. 331, 28 Cr.L.J. 417 (418); 
Surendra v. Isamuddi, 51 Cal 933 (934); Ram Charan, 7 P.L,T. 289, 
26 Cr.L.J. 1289; Md. Hayat Khan, 29 Cr.L J. 475 (477) (Nag). 

978. Who can examine :—The Court conducting the trial of 
inquity is alone authorised to examine the accused person and the counsel 
or other person conducting the prosecution should not be allowed to take 
any part in the examination—C. P. Cr. Cir, Part 11, no. 24 Sec, 342 
allows the Court, but not the complainant to put questions to the accused 
--Ὁ E. ν. Kamandu, 10 Mad. 121 (123). 

A Special Bench constituted under the Criminal Law Amendment 
Act (XVI of 1908) can examine the accused under this section—Nagendra 
Nath, 19 C.W Ν. 923, 21 CL,J 396 (Mussalmanpara Bomb case). 

Where the Magistrate who has partly tried the casé and examined the 
accused is transferred, and the accused demands a de novo trial, the 
succeeding Magistrate is bound to examine the accused again, and failure 
on lus part to do so vitiates the trial It is the Magistrate who tries the 
case and decides it who must examine the accused, and it is not sufficient 
for his predecessor-in-office to have done so—Akfhtar Mohd. v. Emp, 
29 Cr.L.J. 125 (126) (Lah.), 

979. Improper questions :—It is highly objectionable to put 
questions to the accused in regard to the matter which he had previously 
mentioned in his confession and which he had repudiated as untrue—K. E 
y. Bhut Nath, 7 C.W.N, 345 The Magistrate cannot put him any ques- 
tion with the object of trapping him into some sort of admission after he 
‘has resiled from his confession—Umar Din v, Emp., 2 Lah 129. It us 
improper to examine an accused about a confession which is inadmissible. 
and if he is examined about such a confession, the questions and the 
‘answers to them are not admissible in evidence against the accused— 
Gaung Gy v. Καὶ E., 4 L.BR 244, 8 CrLJ. 62 St is amproper to put 
questions to the accused to ascertain what witnesses the accused intends 
to call at the tral or what evidence they will give, or what his defence 

is—Q. E. v. Hargobind, 14 All. 242; Q. E. v. Hawthorne, 13 Al. 315, 
Mohideen Abdut v. Emp., 27 Mad. 238. 

Ic 1s improper for a Magistrate to put questions to the accused, before 
this conviction in the present trial, about his previous convictions, either 
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with @ View to tahe ther Into conderaticn tor the puropse of conviction 
of wih a view to diepente with formal evidence as to the alleged previous 
convictions and as to the Henuty of the accused in the event of consictlon 
—Emp ov. Alloeiysh, 28 Bom WO, basa Κ Ε΄. δὲ Cal. (το, But 
see Erip v. Kistan, ΝΛ 163 


980. Written statements —Th:uph snitien statements can 
te put In and accepted by the Court, sill they can not be allowed (Ὁ 
tabe the place cf the examination of the accused as required by this 
section—Arinta Let v. Emp., 42 Cal. 987, Harnama v Emp . 22 Cr.L.J. 
276 (Lah); Roghu Bhumy ν. K EL 5.1} 480, Bhaguat vy Emp, 
4 Pat 231, 206 Ογ 1 932 (017), Μισιπυάδιη v Emp 2 PLT 455; 
Batheshnar vy Emp 23 CebLJ 4, 3 PLT 322, In re Natnamatat, 
4LW 418, 23 Crh 697, Udhszo vy Emp 25 σε} 47 (Nag) 
The accused is not entitled as a matter of right to put in a writen state- 
ment in hen of any answers he may give to guestions put to him under 
sec. 32—Emp. v. Ring. 53 Bom 479, 1929 Cr C 114 (11D), 31 Cr Ld} 
65 The object of this section is to elicit answers from the accused, In 
Fegard to certain matters, and since written statements are generally drawn 
up by the legal advisers or friends of the accused and not by the accused 
themselves, the practice of making such written statements will defeat 
the ob]ect of this section Καὶ E v Duyendra 19 C WN 1043, Pramatha 
vy. Emp $0 Cal 518 (524), 27 CWN 389, 24 CrL.j 218 The 
Promise to file written statements made at the ume of the plea does not 
exempt the Court from its duty of examining the accused under this 
section—Pramatha v Emp., supta; δία, Ὁ PL) 644 (649), 22 Cr.L.J. 
697 But where the written statement filed was {ull and elaborate, and 
covered all the points raised by the prosecution, and no further purpose 
would have been served by any further questions to the accused, and it 
was not shown that the irregularity had caused him. any prejudice, the 
conviction need not be set aside nor retrial ordered—Ramnath v Emp., 
2 PLT 549, Bhagwaty Emp, 4 Pat. 231, 6 PL.T. 73, 26 Cr LJ. 032 
(937) Where the accused has refused to answer questions and puts 
forward a written statement, st would be useless for the Magistrate to 
go on questioning him, and the Magistrate should accept the written 
Statement, especially where such statement meets all the pomts of the 
Prosecution—Bhagwat v, Emp., supra Where the accused, upon being 
examined by the Magistrate and asked whether he had anything to say, 
replied in the negative, and filed ἃ long written statement explaining the 
circumstances against him, the written statement should be accepted as 
a substitute for oral examimation—Mohiuddin vy Emp, 4 Pat 488, 26 
CrLJ 811 (813). Sec 256 directs the Court to accept a written state- 
ment and (τ is intended that the Court should read it, and if an accused 
states that he will file a written statement, the writing is to be accepted 
in heu of an oral Statement—Mohimddin, supra Where the accused 
persons were not examined under this section after the examimation of 
the prosecution witnesses, but they Sled written statements af that stage 
and also after the examination of the defence witnesses, held that the 
accused sot having been prejudiced and-there having been no muscarriage 
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being brought before a Magistrate is not an accused person, and he can: 
give evidence on oath in a trial of his accomphices—Q. E v. Mona Puna, 
{6 Bom. 661; Aung Min v. K.E,4UB.R 362, 


The term ‘accused’? means a person under trial; a person called 
upon to shaw catise under Section 133 is not an accused person within 
the meaning of this section, and oath can be administered to jum—-Hira- 
nanda ν. Emp ,2C.L.J 149 The parties to a proceeding under sec. (45 
are not accused persons and they can be examined om oath~Md Ayub 
v. Sarfaraz, 26 CrLJ 70 (Oudh) A person proceeded against under 
sec, 488 is not an accused person, and he 15 permitted to give evidence 
on oath on his own behalf, under see 340 (2)—~In re Vithaldas, 52 Bom. 
768, 29 Cr LJ 1051 (1052) So also, a person against whom the Public 
Prosecutor has withdrawn the case can be administered oath and examined 
as a witness~Emp v Govind, 18 Bom.L.R. 266, 17 Cr.L.J. 256 An 
inJormer is not an accused person and this section does not prevent oath 
being administered to him—Mal Singh v, Emp, 1887 P.R. 38. A party 
to a proceeding under sec. 363 of the Calcutta Municipal Act, for the 
erection of an unauthorised structure, is not an accused person, and is 
not exempt from the administration of oath under sec, 342 The erection 
ot the unauthorised structure is not an offence; it is only when an order 
for demolition of the structure is disobeyed that the person is said to 
commit an offence and becomes an accused—Knshen Doyal v Corpora- 
tion of Caicutta, $4 Cal 532, 31 C.W.N. 506 (508), 28 Cr.L.J 407, 


343, Except as provided in sections 337 and 338, 

No influence to be ὯῸ0 influence, by means of any 

used to induce dis promise or threat or otherwise, 

slosures, shall be used to an accused person. 

to induce him to disclose or withhold any matter within 
his knowledge. 

985. See Sec. 24 of the Evidence Act, and compare section 163 
ante, Where the case against an accused is withdrawn and he is examined 
as ἃ Witness, any inducement offered to such person should be deemed 
as offered to him as a witness and not as an accused and does not make 
his evidence inadmissible, though the credit to be attached to such pines? 
is diminished—Emp ν. Govind, 18 Bom L.R. 266, 17 Cr.L.j 256. For 
instances of inducement, threat and promise, see notes under section 163. 


344. (1) If, from the absence of a witness, or any 
other reasonable cause, it becomes 

adinte grovecdings ἠ  Flecessary or advisable to postpone 
the commencement of, or adjourn 

any inquiry or trial, the Court may, if it thinks fit, by 
order in writing, stating the te therefor, from time 
to time postpone or adjourn u on such terms as ° 
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it thinks fit, for such time as it considers reasonable, and 
may by a warrant remand the accused if in custody : 


~ Provided that no Magistrate shall remand an accused 
person to custody under this sec- 
tion for a term exceeding fifteen 


days at a time. 


(2) Every order made under this section by a Court 
other than a High Court shall be in writing signed by 
the presiding Judge or Magistrate. 

Explanation.—If sufficient evidence has been obtained 
to raise a suspicion that the accused 
‘aed τὰν Πᾶνα committed an offence, 

and it appears likely that further 
evidence may be obtained by a remand, this is a reason- 
able cause for a remand, 

986. Scope of section —This section relates to proceedings 
in inquiries or trials, and has nothing to do with Police investigations; 
and it contemplates a remand to jail, not to Police custody—in re Krishnapt, 
23 Bom 32 The custody mentioned in this section is quite different 
trom the custody under section 167 The power of remand under sec. 167 
is given to detain prisoners in custody while the police make the investi- 
gation, and in a proper case, to commence the inquiry. But the custody 
under sec. 344 is intended for undertrial prisoners—In re Nagendra Nath, 
St Cal, 402 (412). 

This section 1s applicable to cases even before the issue of process 
under sec 204, and the Magistrate is entitled under sec 344, if there be 
a reasonable cause for doing so, to postpone any inquiry or tral and to 
Postpone the issue of process, even if the case be ἃ warrant case—Ram 
Saran v Nikhad Narain, 6 PLT 477, 26 Cr LJ 1179 (1180) 

This section enables a Magistrate to postpone or adjourn the inquiry 
or triat, but does not entitle him to Stay further proceedings in a case on 
his file—Murugan v Gutha Rami, 53 MLJ 455, 28 CrLJ 849 

987. Adjournment —Although 11 is the policy of the law 
that a Court should proceed to inquiry into and try ἃ case as soon as tt 
takes cognizance of a complaint, still he can postpone the inquiry or trial 
if in his opinion there are sufficrent and reasonable grounds for so doing 
—Ram Saran v Nikhad Narain, 6 PLT 477, 26 CrLJ 1179 (1180) 
But adjournments should not be made except upon sirong and reasonable 
grounds It is most inexpedient for a sessions trial to be adjourned The 
trial before a Court of Session should proceed and be dealt with conti 
nuously from its inception to its finsh Occasions may arise when tt 
is necessary to grant adjournments, but such adjournments should be 
granted only on the strongest possible ground and for the shortest possible 

cr 58 


Remand, 


Reasonable cause for 
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period—Badri Prasad v. K. E., 10 ALJ. 473, 13 CrL J. 86t “The 
evidence of witnesses should invariably be recorded as soon as possible 
after their attendance. If from unavoidable causes an adjournment 1s 
indispensable, there should be no unnecessary delay. Witnesses remain- 
ing over from day-to-day should, as a rule, be examined at the first sitting 
oF the Court on the following day, and every effort should be made to 
minimise the inconvenience to which they may be put. After the examina- 
tion of witnesses has commenced, the trial or preliminary mquiry should 
be proceeded with until all the witnesses in attendance have been 
examined, those for the prosecution being first examined, and if any 
witness be detaimed for a longer period than two days, the Magistrate 
should be careful to record the reason for each detention in the order- 
sheet of the case.”—Cal G.R. & C.O. p. 30. Where a trial 1s adjourned 
to a particular date, it is not competent for the Magistrate to accelerate 
the date of hearing against the wishes of the accused or his pleader. The 
trial should not be concluded nor judgment pronounced without waiting 
till that date—Karam Din v. Emp., 1898 PR 14 


It is discretionary with the Court to adjuorn the inquiry or trial. 
But this discretion 1s to be exercised only if there is reasonable cause 
for the adjournment. If the Magistrate does not exercise his discretion 
judicially in postponing a case, the High Court will interfere and set 
aside the order, but if the discretion is exercised in a sound and judicial 
manner, st will not be interfered with--Ram Saran vy. Nikhad, 6 PLT 
477, 26 CrL.J. 1179 (1181). On the other hand, if the Magistrate has 
exercised proper judicial discretion in refusing to adjourn a case, the 
High Court will not interfere—Ranuah v Ramuah, 50 Mad. 839, 28 Cr 
L.J. 812 (813) When ἃ Magistrate is of opinion that a party before him 
is unnecessarily wasting time and protracting the case, he has a dis- 
cretion to refuse an adjournment for bringing fresh witnesses—Ah Sher 
ν. Mor Μά, 26,Cr.L J. 958 (Sind). 

- The Magistrate should take some evidence before granting adjourn- 
ment On an application for adjournment by the prosecution on the 
ground that it would not be advisable to proceed with the case im the 
absence of an accused whose appearance had up to the date of the appli- 
cation not been secured, the Magistrate should, before granting the appli- 
cation, require the production of some evidence. But the omission to 
do this, in a case in which the Magistrate had recorded some evidence 
before the issue of warrant, would not by itself entitle the accused to 
clam to be discharged—Billnghurst v Meck, 49 Cal 182, 22 Cr LJ. 465 

The Court which adjourns the inquiry or trial and remands the 
accused ts bound to record clearly the ground of adjournment and remand 
—Mantham v Q.6 Mad 63 

988, Grounds of adjournment :—The Magistrate may sd- 
fourn a tral for the purpose of allowing the accused to secure the 
attendance of his witnesses~In re Dinoo Roy, 16 W.R, 21, Q. ¥ 
Totaram, 11 WR. 15. The fact that the accused's advocate has gone to 
another piace where he is detained in 8 lengthy criminal case is 8 
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reasonable ground for adjournment—Esteves v. Emp., 4 Bur.L.T. 213, 
12 Cr.L J. 474 Hf the Sessions Judge is of opinion that the prosecution 
has not laid a basis for the reception of the depositions taken before the 
committing Magistrate In the absence of the accused, he should adjourn 
the trial under this section, and under section 540 summon such- witnesses 
ats he may deem material—Emp v Sagambar, 12 C.L R. 120. A Magis- 
trate Is justified in adjourning a case till the disposal of 2 counter casc, 
where a point of law raised In the former case can be conveniently 
decided alter the disposal of the latter case—Rum Saran v. Νιλ σά, ὃ 
PLT. 477, 26 CeL.j. 1170 Where the counsel for the accused in ἃ 
capital case applied for permission to cross-examine the witnesses on the 
day Iollowing as he was not prepared to cross-examine them that day, 
the Court should grant the application—Sadasiw v Emp., 41 Cal 299 
According to the provisions of secs. 256 and 257, the accused is entitled 
as a matter of right to ask for an adjournment, after a charge has been 
framed against him, to enable him to adduce evidence in support of his 
defence—Emtaz Ali v Jagat 1 CWN 313 If a witness not examined 
before the committing Magistrate ts tendered at the trial as ἃ witness for 
the prosecution, and the accused objects on the ground that the examina- 
tion of that witness will be a surprise to him, this may be a good ground 
for adjournment or postponement—Q E v Ahan Mahamad, 1889 P.R 
1. Where a Magistrate has once issued process for the attendance of a 
defence witness, he 1s bound to enforce his attendance and cannot refuse 
an adjournment which is asked for by the accused in order that the 
withess’s attendance may be secured—Mihir Lal v Emp, 24 CrL.Jj. 
370 (Cal). Where it is notified to the Court that an application 1s 
intended to be made to the High Court for transfer of the case, the Court 
is bound to give the party making the application a reasonable time for 
obtaining the order of the High Court, and, if necessary, to postpone 
the heanmg—Q E vy Virasam, 19 Mad. 375 The pendency of an appeal 
against the conviction of the accused in a case 1s a good ground for 
adjourning the trial of the same accused in a subsequent case—In re 
Mantra Kamara, 6 M.L.T 90, 9 Cr LJ. 495 The accused 1s entitled 
to have an adjournment of his case so as to enable him to secure the 
services of a pleader whom he wants to engage for the purpose of cross- 
examining the prosecution-witnesses—Paras Ram v [αἰαὶ Din 1916 
PWR 14, 17 CrLy 7 

What are not good grounds for adjournment —The Magistrate can- 
not postpone an inquiry for a reason not contemplated by this section, for 
instance, Ins bemg busy with executive work—Muthoora v Heera, 17 
WR 55. The fact that the accused wants time to engage an advocate 
and prepare his defence is not 8 sufficient cause for adjourning a trial in 
ordinary cases, though in complicated and difficult cases an adjournment 
may be granted on that ground—Taung Do v Crown. | LBR 270, But 
see 1916 PWR. 14 cited above Where a number of persons are 
accused of having committed an offence, the absence Of some of them 1s ~ 
not a reasonable cause for adjournmmng the maquiry inte the guilt of the 
rest who have appeared before the Magistrate—Emp vy Nga Tun, 
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L.B.R. 60° The absence of a co-accused and the desirability of a joint 
irral are not sufficient reasons for the further postponement of proceedings 
—Bulnghurst v. Meek, 49 Cal 182. 

Where two counter cases are filed, one on a complaint and the other 
on a police-challan, and the complainant i in one case 1s the accused in the 
other, there is no rule of law that the complaint-case should be postponed 
til the disposal of the police-challan case. The Court should adopt the 
procedure which will meet the ends of justice In ἃ Calcutta case the 
High Court ordered that the two cases must be tried simultaneously but 
must be dealt with separately from each other, each on its own merits, 
and the judgments in both the cases should be pronounced after both the 
trials are finished~Sk Bahatar vy. Nobadalt, 28 C.W.N. 487, 26 Cr.L.J. 
65 (66, 67) In a Patna case where it was found that the main question 
for decision in one case could be conveniently decided after the disposal 
of the counter-case, it was held that the Magistrate had acted rightly m 
postponing the one case till the disposal of the other—Ram Saran v. 
Nikhad Narain, 6 P.L.T. 477, 26 Cr.L.J. 1179 (1181) 

989. Stay of criminal proceedings pending civil suit τ 
~This section empowers the criminal Court to adjourn an inguiry or 
trial for ‘any reasonable cause’ and the institution of 2 civil suit between 
the same parties and in respect of the same property is certainly a reason- 
able catise for which cfiminal proceedings should be stayed—Pars Ram 
v. Jalal! Din, 1916 P.W.R. 4, 17 Cr.L J. 7 See also Ankamma v. 
Adnibhotlu, 18 L.W. 236, 24 Cr.L J. 640; and In re Periasami, 20 L.W 
544, 35 ML.T. 99 But there 1s no hard and fast rule that ἃ crimsnal 
case should be stayed pending the disposal of a civil suit im relation to 
the same subject matter Each case must be decided upon its own facts 
—Gopal Chandra, 33 CW.N 969 (972); Καὶ Kumari v. Bama Sundar, 
23 Cal 610 (620); Subramanian Chet, 2 Weir 415; and the institution 
of a civil suit is not always a valid ground for adjourning a criminal pro- 
secution ,although the issues and evidence in the two cases are practically 
the same~—Mathura v. Durga, 2 Cr L.J 798, 2 AL.J. 747; Gopal Chandra 
supra; Ramah v Ramiah, 50 Mad. 839, 28 Cr.LJ 812; Brojopashi, 13 
CW.N. 398 But at is highly undesirable that the same dispute should 
be allowed to be fought out simultaneously in the civil and criminal 
Courts; and so the criminal proceedings should be stayed pending the 
decision of the civil suit—Kanhaiyglal v. Bhagwan, 48 All. 60, 23 A.LJ} 
956, 26 Cr.LJ 1485 (1488); Raj Kumari v. Bama Sundari, supra; Shri 
Nana Maharaj, 16 Bom. 729 Although a decision of the Civil Court τς 
not technically binding upon the Criminal Court, still if the Civil Court 
decision is in favour of the accused, it creates such a doubt i his guilt 
that st would almost become impossible for the latter Court not to give 
him its benefit. Therefore it is proper tor 8 Criminal Court to adjourn 
the proceedings tilt the decision of the civil sutt~Pars Ram v. Jalal Din. 
17 Cr.LJ 7, 1916 PWR. 4. Where the decision of the civil suit, which 
has been instituted several months before the criminal case, is likely to 
throw considerable light upon the dispute in the criminal case, the pro- 
ceedings of the Criminal Court should be stayed pending the decision of 


Sec. 344.] THE CODE OF CRIMINAL PROCEDURE 917 


the civit sult—~Linton v. Emp., 28 P.L.R 103, 28 Cr.L.J. 326 (327). 
The test in every case would be whether the accused fs likely to be 
seriously prejudiced by the continuance of the criminal proceedings agalnst 
him, during the pendency of the civil proceedings—Jchangir v. Framiji. 
30 Bom.L.R. 962, 20 CrL J. 1053 (1056). Ἡ the object of prosecuting 
the criminal proceedings, while a civil suit in relation to the same matter 
is pending, be in reality to prejudice the trial of the elvil suit or to coerce 
the accused into a compromise of the clvil suit on terms to be practically 
dictated by the complainant, the Magistrate should as a general rule 
postpone the criminal proceedings till the disposal of the civil suit— 
Subramanian Chetti, 2 Weir 415 (416), fehangir Pestonje ν  Framji, 30 
Bom.L R. 962, 29 Cr.LJ 1053 (1086). If the criminal proceedings 
might in a material way affect the plaintiff's civil rights, it would be 
undesirable In the interests of the fair administration of justice that the 
criminal proceeding should continue during the pendency of the civil suit 
—Khobhari v. Bhagwat, 1 P.L.W 793, 18 CrL J. 771 (772) Indirect 
motive or coercion by way of pressure on the defendants in the civil suit 
may lead a Court to stay the criminal proceedings—Gopal Chandra, 33 
C WN. 969 (974) One important test to determine: whether the criminal 
proceedings should be stayed pending the civil suit 1s whether the criminal 
prosecution is public or private If at is public, the Court will not as a 
tule stay the criminal proceeding, if it is private, there will not be the 
same reluctance on the part of the Court to interfere with the criminal 
proceeding—Jehangir v Framji, supra, Gopal Chandra, 33 C WN. 969 
(972), Ra Kumari v Bama Sundari, 23 Cal 610 (619). 


An order staying ἃ criminal trial, on a complaint of rioting and 
mischief in which questions of possession will have be to gone into, 
until a civil suit on a question of fitle has been disposed of, is not ἃ 
proper order—Nambia v. Sudalai Muthu, 44 MLJ 642, 25 Cr.L.J 280, 
AIR 1923 Mad 595 But in cases arising out of a disputed title in 
which it 15 difficult to draw the line between bona fide claim and ersminal 
trespass, if the title is already the subject-matter of a civil suit before 
the institution of criminal proceedings, it may be advisable for the criminal 
court to abide the civil trial—Ramiah v Ramah, supra 


The Magistrate has a discretion in such cases to adjourn or continue 
the criminal proceedings If, on a consideration of all the circumstances, 
he exercises his discretion and either stays the criminal proceedings 
pending the disposal of the suit, or declines to do so, the High Court 
will not, as a general rule, interfere—Subramamia Chetti, 2 Weir 415 
{416), Varadarayutu Naidu, 1 MHCR 66 


990. Costs of adjournment .—The words “‘on such terms 
as it thinks fit’? empower the Criminal Courts to allow the costs of an 
adjournment—Crown v Shuldham, 1904 PR 20, Sannas: vy Sivasubra- 
mana, 33 MLJ 366, Raghunandan v Ramadin, 2PLW 218, 19 Cr. 
LJ 6 Thus section clearly entitles a Court to award costs of adjourn: 
ment to ἃ patty who has been put to unnecessary expenses by an adjou 
ment on the application of the other party A judicious exercise of τ 
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power would have the effect of preventing many useless adjournments— 
Mathura Prosad y. Basant, 28 All 207. Where the accused asks for 
an adjournment to which he is not entitled, the Court may make an order 
of adjournment conditionally on his paying the costs of the other side— 
Sew Prasad v. Corporation of Calcutta, 9 C.W.N 18 But it is smproper 
to direct the accused to pay the costs of adjournment when he applies 
under section 526 for a transfer—Fatta v, Crown, 1911 P.W.R. 8. 


An order for costs will be made only in those cases where the 
circumstances are exceptional and where for some reason or other the 
ordinary everyday method of conducting criminal cases must be departed 
from—In re Abdul Rahiman, 42 Bom. 254, 20 Bom L.R 124, 19 CrL J. 
326 No order for costs should be made where the adjournment 15 
inevitable and there 1s no other alternative Thus, where the accused 
person_being absent, the Court cannot proceed with the case, and 1s bound 
to adjourn the hearing, it would be entirely opposed to the spirit of this 
section the Magistrate under such e:cumstances passes orders award- 
ing the costs of adjournment against the accused—Browne y Chandra 
Singh, 1906 P.R. 6, Beedha v. Emp , 20 A.L J, 280, 23 Cr.LJ 243 


This Section does not apply to proceedings in appeal, and therefore 
an order requiring the appellant to pay the costs of adjournment 1s im- 
proper and ulfra vires—Suraj Bhan y. Crown, 1919 P.R. 29. 


Against whom costs may be awarded :—-The costs are to be paid by 
the party applying for the adjournment; where a crimimal case 1s taken 
up on a Police charge-sheet filed on information given by ἃ private person 
and such person engages a Vak:l and moves the Court for an adjournment 
owing to the absence of the Vakil, held that an order for costs can be 
validly made against that person on granting the adjournment prayed for, 
even though he may not be a complainant under sec 200, since an 
informant 1s a person recognised in the Code as initiating ¢riminal pro- 
ceedings as much as a complainant acting under section 190—Sannasi 
Kudamban ν. Sivasubramania, 40 Mad. 1130, 33 ML.} 866 But where 
the prosecution is wholly conducted by the Police and the adjournment 
is asked for only for the convenience of the Police, the complainant can- 
not be ordered to bear the costs of the adjournment—Emp v. Laxman, 24 
Bom L R., 380 If an adjournment takes place for which the complainant 
is solely to blame, then of course an order can be made that the com- 
plainant should pay any costs which may have been incurred by the 
accused for the adjournment—Ibid 

991. Remand :—Remands to custody should not ordinarily be 
ordered under this section without first recording some evidence to show 
that good grounds exist for believing that the accused has committed 2 
non-bailable offence—Ahmed Ali v. Emp., 11 ΝΕ. 162; if the offence 
is bailable, the accused should be admitted to bai! and not remanded to 
custody~Raghunandan v. Emp, 8 C.W.N 779 

When the accused is at first brought before 8 Magistrate and remand 
Js desired, it Is not necessary to go fully into the charge; it is ordinarily 
—_ sufficient to show by the evidence of 2 Police officer that they believe that 
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the accused is concerned in the commission of an offence; and on such 
Proot the accused will be remanded to custody. If the accused fs again 
brought up after a remand, and further remand Is asked for, some direct 
evidence of the puilt of the accused should be required to justify the 
Magistrate in ordering for further remand; and with each remand the 
necessity for the production of evidence of gullt becomes more strong— 
Ponnusami v. Q , 6 Mad. 69. Jamine v Emp, 36 Cal 174, Ahmad AN 
v. Emp., 11 NLR. 162, 16 Cr LJ 705 


An order of remand cannot be pissed in the absence of the accused, 
To remand ts to re-commit to custody. The commitment requires the 
Presence of the accused, the re-commitment also requires his presence 
—dAnonymous, 2 Wear 409 


Grounds of remand —The Magistrate can remand the accused, if 
sufficient evidence has been obtained to raise a suspicion that the accused 
may have commutted an offence, and it appears likely that further evidence 
my be obtained by such remand- Narendra v Emp 36 Cai iGG Where 
evidence was avaslable, but it appeared necessary to the Magistrate to defer 
the examination of witnesses in order that further evidence might be 
produced, so that the inquiry when commenced might be continuous, 
held that the remand of the accused in such a case was justifiled—Manikam 
v Q@, 6 Mad 63 But ἃ Magistrate is not justified in postponing an 
inquiry and remanding the accused, when there ts no evidence at all 
which could be the foundation of a charge, and merely on the expectation 
that after some time on some inquiry being made some evidence might be 
obtained—Muthoora v Heera, 17 WR. SS Where the accused person 
had already made a confession and had produced an article stolen from a 
person, and there was ample evidence before the Magistrate, it was held 
that the remand of the accused in order to get from him a confessional 
Statement is most improper— Anonymous, 2 Weir 414 


Remand to police custody —This section does not empower the 
Magistrate to remand an accused person, who 1s m the custody of the 
Magistrate, to Police custody for the purpose of obtaining information 
with regard to the offences which the accused may be alleged to have 
commutted—In re Rama, 4 Bom LR 878, In re Krishnajt, 23 Bom 32 


Perod of detention —Fifteen days 1s the longest period for which 
an accused person may be remanded at a time by an order of the Magis- 
trate—Reg v Surkye,5 BHCR 31 An accused person has the nght 
to have the evidence against him recorded at as early a period as possible, 
and the fact that there ts or may be a great deal of evidence forthcoming 


is not ἃ sufficient ground for detention for an imordinate period—Mantkam 
v Q,6Mad 63 


345. (1) The offences punishable under the sections 
of the Indian Penal Code specifi 
in the first two columns of the ta ὲ 


Compounding offences. 


oy si 
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next following may be compounded by the persons men- 
tioned in the third column of that table :— 


— . -- α- -----΄--- 


Offence 


Uttering words, ete with deliberate 
intent to wound the religous feel- 
ings of any person 
‘austng hurt eis. we 

Wrongfully restraining ot confining 


any person 
Assault or use of criminal force -- 


Unlawful compulsory labour 


Mischief, when the only loss or 
lamage caused is loss or damage 
to a private person 

Crminal trespass. 


House trespass ἧς e 
Cmminal breach of contract of ser- 


vice ΄ 


Adultery .. 


Enticing or taking away or detain- 
ing with enminal intent a marry 
woman 

Defamation . . “ 

Printing ot engraving matter, know- 
ing it to be defamatory. 

Sale of printed or engraved substance 
containing defamatory — matter 
knowing it to contain such matter. 

Ineult intended to provoke a breach 
of the peace, 

Criminal intimidation, except when 
the offence is punishable with tmn- 
Prisonment for seven years, 

Act caused by making o person be- 
heve that he will be an object of 
dwine displeasure 


Sections 
of ladin | _ferons by whom | 
Penal Code | SNene® yd 
applicable po ᾿ 
298 |The person whose reh- 
gious feelings are in- 
tended to be wounded 
323, 334 «|The person to whom 
the hurt is caused 
341, 342 [The person restramed 
er confined 
352, 355, |The person assaulted 
358 or to ‘whom  cnminal 
force is used 
374 (The person compelled 
to labour 
426, 47 |The person to whom 
the loss or damage 
18. caused 
447 Ὶ person in posses. 
ston of the property 
448 trespassed upon, 
490, 491 ¢ person with whom 
492 the offender has con. 
tracted. 
497 The husband of the 
} married women 
498 
500 « 
501 The person defamed. 
502 ὼ 
504. |The person meulted 
506 {The person intimid- 
ated 

508 |The person — against 
thom the offence wos 
committed. 


Pee ποις τον a aes 

(2) The offences punishable under the sections of the 
Indian Penal Code specified in the first two columns ©; 
the table next following may, with the permission of the 
Court before which any prosecution for such offence is 
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pending, be compounded by the persons mentioned in 
-the third column of that table :— 


oie Persone by whom 
Ofence Penal Code | fence may, he or 
apphcable peended, 


Voluntanly causing hurt by danger. 324 |The person to whom 


| 
i 

our Weapons er means hurt Is caused: 

Voluntarily causing grievous hurt 325 DN 

Voluntanly causing grievous hurt 335 we 
on grave and sudden provocation 

Caunng hurt by domg an act "ὁ 337 Ditto 
tashly and negligently aa to en- 
danger human life or the personal 
safety of others 

Causing grievous hurt by doing an 338 Ditto 
act so rashly and negligently as 
to endanger fama τς of the per- 
sonal safety of others 

Wronsfully confining ἃ person for 343 |The person confined 
three days or more Ὁ. 

Wrongfully confining ἃ person in 346 tle. 
secret ted or 

Assault or criminal force in attempt 357 | The person assaulted οἱ 
ing wrongfully to confine a person to whom the force was 

ase: 

Dishonest musappr i 403 |The owner of the pro- 
“ 1 musappropriation of pro- perly misappropriated 

Cheating Ἢ ν oe 417 |The person cheated 

Cheating a person whose interest the 418 Ditto 
offender was bound, by law or by 
legal contract, to protect 

Cheating by personation . z 419 Ditto 

Cheating and  dishonestly’ inducing 420 Ditto 
deliwery of property or the making, 
alteration or destruction of a valu- 

Μὶ er egeeany 30 {Th to whom 
‘isch injury to worl - 6 person ἡ 
tion by wrongfully, dhocrinc, eee: the loss or damage is 
when ‘the only toss or damane caused 
caused τ loss or damage to a pr. 

Haat, person Th mh posses 
louse-trespass to commit a 451 je person τ 2 
(other than theft) punishable ook sion of the house tres- 

yimerecnment ΤΥ persed SPN bhoen 
tal 'α! erson ἴο 
ang a false trade or property mark 482 "| The | pe fron 0. oho 

by ch hi 6 trade 

Counterfeiting a trade r 483 The person whose trade 
mark weed’ ty, edg oF Property or property mark ἐν 

counterferted 

Knowing, selling, or exposing or 486 Die 
possessing for sale or for trade or 
manufacturmg purpose, goods 


marked with Santeria trade 


or property mar - 


πὰ Ἦν fe 
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—_— ΟΒΒΟΝΝΝΝΝΕΝΝΝΝΝΝΝΒΝΝΟΘΟΝΝΝΝΒΒΒΒΒΒΟΒΒΒΒΝΝΒΌΝΝ 


Sections P 
of laden ersons by whom 
Offence Penal Code | fence may be com- 
applicable pounded 
Marrying again durng the Ifetime 494 |) The husband or wie of 
of @ husband or wife the person so marry: 
ing 
Uttermg words or sounds or making 509. |The woman whom tt 13 
gestures or exhibiting any object intended to insult or 
mtending to msult the modesty of whose privacy ts in 


@ wornan or intruding upon the truded upon, 


privacy of a woman 
n 


(3) When any offence is compoundable under this 
section, the abetment of such offence or an attempt to 
commit such offence (when such attempt is itself an 
offence) may be compounded in like manner. . 

(4) When the person who would otherwise be com- 
petent to compound an offence under this section is under 
the age of eighteen years or is an idiot or lunatic, any 
person competent to contract on his behalf may, with the 
permission of the Court, compound such offence. 

(5) When the accused has been committed for trial 
or when he has been convicted and an appeal is pending, 
no composition for the offence shall be allowed without 
the Jeave of the Court to which he is committed, or, as 
the case may be, before which the appeal is to be heard. 

(5A) A High Court acting in the exercise of its 
powers of revision under section 439 may allow any 
person fo compound any offence which he is competent 
to compound under this section. 

6) The composition of an offence under this section 
shall have the effect of an acquittal of the accused with 
whom the offence has been compounded. ἡ 

(7) No offence shall be compounded except as pro- 
vided by this section. 

Change :--This section has been amended by sec, 90 of the Cr. 
P. C. Amendment Act xviii of 1023 The changes are of minor character 
and no reasons have been particularly stated in the Bill, 


992. Withdrawal and composition :—A withdrawal (Sec 
248) must be by intimation to the Magistrate halding the trial, whereas im 
many cases composition can be effected without the permission of the 
Court. A withdrawal is permissible in a summons case, whereas most 
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of the compoundable cases are warrant cases. A withdrawal fs the result 
of act of one party only, namely the complainant, without the consent of 
the accused, whereas a composition presupposes an arrangement between 
both parties and imphes a consent of the sccused—Murray vy. Q. E, 21 
Cal. 103; Bayan Ali v. K. E., 20 C.W.N. 1209. Permission to with- 
.draw can be piven only to the complainant, whereas the right ta compound 
an offence does not always belong to the complainant—Chellum vy. 
Ramasawmi, 14 Mad 379 On the withdrawal of the complaint the 
Magistrate can award compensation to the accused (Hintmat v Baktawar, 
1883 PR. 24), but compensation cannot be awarded when a case is com- 
pounded—Emp v Khushah, 1888 PR 19 
A Magistrate has the option to permit the complainant tu withdraw 
or not, but if the offence 1s compoundable without the leave of the Court, 
and a petition of compromise ts put tn, the Macistrate 1s bound to give 
effect to 11 Whether a petition (e.g, a petition praying that the case 
be struck off the file) 1s one for withdrawal or compromise is to be 
judged from the fact whether the accused consented to it or not Where 
it appeared that the accused had never consented to the compromise of 
the case, the pettion was not a petition of compromise under this section, 
but one of withdrawal, and the Magistrate's refusal to permit withdrawal, 
and the subsequent proceeding resulting im the tral and conviction of 
the accused were not illegal—Bayan Alt v Καὶ E 20 CWN_ 1209, 
18 CrLJ 107 
A Railway guard abused and assaulted a passenger, whereupon the 
latter made a complaint to the police, who instituted a case against the 
accused A few days later, the accused offered an apology to the com- 
plainant, who thereupon gave a letter to the accused in which he wrote, 
“Mr John (the accused) came to me and offered an unconditional apology 
T beg to withdraw the case agamst him" Thus letter was produced by 
the accused in Court The Magistrate treated the letter as a withdrawal 
and not as a compromise, and as withdrawal could only be made in Court 
by intimation to the Magistrate, he treated the withdrawal as invalid and 
Proceeded with the trial and convicted the accused Held that the Magis- 
trate was misled by the word ‘withdraw’ used im the letter, that the 
case Was one of compromise and not of withdrawal, because a withdrawal 
could be made only by the prosecuting authority (police) in this case, 
and that the offence having been compounded, the accused must be 
acquitted—Emp v John, 45 All 145 (146, 148) 


993. Requisites of composition —In order to amount to 
a composition, the arrangement must be one by which the parties have 
settled their differences and not a mere arrangement to settle the disputes 
in future as the result of some action either by themselves or by third 
parties. Therefore where the parties signed ἃ muchiltha referring their 
dispute to arbitrators but no arbitration took place and no award was 
passed, held that the mere signing of the muchrleka did not amount to a 
composition of the offence—Ramalinga ν, Varadarajulu, 49 MLJ 44, 
22 LW. 390, 26 Cr.L] 1591 A mere agreement between the parties 
to refer the case to arbitration 1s not a final settlement of the dispute a + 
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does not amount to a composition, Where the parties filed a petition 
of compromise agreeing to be bound by the decision of arbitrators named 
therein and asked for an adjournment for settlement of their disputes, 
but after the arbitrators made the award, the compla:nant refused to 
abide by that award, held that there was no composition and the Magts- 
trate could proceed with the trial—Srish Chandra vy. Abani Nath, 42 
CLJ 139, 26 CrLJ 1584, 

Although a composition also signifies that the person against whom 
the offence has been committed has received some gratification (whether 
of a pecuniary character or otherwise) as an smducement for his desirmg 
to abstain from a prosecution (Murray v Ὁ E., 21 Cal 103), still the 
passing of such consideration or gratification is not absolutely necessary 
to effect a valid composition—Hidayat v. Q E., 1896 P.R. 9 And it 
is mot necessary that the consideration should be of a monetary character 
—Mahomed Kani vy. Pattani, 39 Mad 946 An apology is a sufficient 
consideration in cases of defamation or abuse—Emp. v John, 45 All 
145 (146). It the matter is settled by respectable persons and a com- 
promise entered into, the Court 1s not concerned to inquire into the 
nature or value of the consideration, and if the complainant considers that 
tus grievance 1s redressed by the fact of respectable persons intervening. 
even though he may not have received any money payment or even ἃ 
direct apology from the accused, the complainant 18 at full Irberty to com- 
pound the prosecution—Crown vy Lilaram,2SLR 16, 10 CrL.J 228 

To constitute a valid composition, it must appear that the parties 
were free from influence of any kind, and were fully aware of their 
respective rights—Murray v Ὁ, E, 21 Cal 103 If the consent of a 
party 18 obtained by threat and coercion, there is no valid composition— 
Hanmant, 31 Bom L R. 789, 1929 Cr.C 322 (323). 

The offence must be compoundable .—Before allowing a compost- 
tion, it 1s the duty of the Magistrate to find upon the evidence that @ 
compoundable offence has been committed If the evidence discloses 
ἃ non-compoundable offence, the Magistrate, upon a pétition of com- 
promise, cannot treat the case as a compoundable one, and allow com- 
position and acquit the accused—-Emp v. Ranchhod, 37 Bom 369, 
Ὁ E v Naran, Ratanlal 699, Emp. v Asmal, 4 Bom.L R. 718; Guru 
Prosad v. Ajodhyanath, 20 Cr.L.J 552 (Pat). It ts contrary to public 
policy to compound a non-compoundable offence (e.g criminal breach of 
trust) and any agreement to that effect is wholly void in law—Afajibar ν᾽ 
Muktashed, 40 Cal, 113 (118) The Magistrate has no jurisdiction to 
allow composition of a non-compoundable offence on the ground thar It 
would be better for the complainant to compromise and that the accused 
also desires to compromise, and that it is probable that the case might in 
the end turn out to be ἃ compoundable offence~K E. y Hira Singh. 

1907 PR. 11. 


994, When offence can be compounded :—A case 
may be compounded at any time before the sentence is pronounced, 


therefore ἃ petition of compromise filed by the parties when the judgment 
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was actually being written should be accepted—Asiam v. K. £., 45 Cal. 
816, 22 ΟἿΟΝ. 744 

An offence falling under sub-section {1}, ἐξ an offence for the 
composition of which no permission of the Court is necessary, can be 
compounded even before a charge of the offence is laid in Court by 
the person injured. An offence is complete when the acts constituting it 
have been committed, apart from the question whether 8. charge of com- 
plaint has been isid before the Court or not, and there is nothing In this 
section to suggest that a composition of an offence to be valid must be 
effected only after the accused is brought before the Court A composition 
made to prevent a case coming into Court 1s just ss much a lawful composi- 
tion under this section 85 one msde after the case has come into Court— 
Kumarasam: vy Kuppusam: 41 Mad 685 (687). 19 CrL J 359, Mrs 
Torpey v. Emp. 49 All. 484, 28 Cr.L J} 495 (496) 


A Magistrate cannot allow composition after the recotds of the case 
have been called for by the High Court under sec 435 with a view to 
transfer the case When the records of the case were called for by the 
High Court, the case was no longer on the file of the Magtstrate and his 
jurisdiction was suspended But the partes may compound the offence 
belore the Magistrate to whom the case may be transferred by the High 
Court—In re Marutt, 49 Bom 533, 27 Bom LR 350, 26 Cr LJ 996 


995. Proof —Although the provisions of the Contract Act may 
not apply, the proof of the arrangement must be simular to that which the 
Court requires for the proof of any agreement which ts in issue—Alurray 
ν Q. E, 21 Cal 103. The burden of providing that the offence has been 
validly compounded lres upon the accused—Jbid 


Proof as to jactum of composition —In case of an offence falling under 
sub-section (1), ie an offence compoundable without the permission of 
Court, if one party alleges that the case has been compromised (outside 
the Court), and the other sesiles from the compromise and denies the 
Same, it 15 competent to the Court, before which the case is pending, 
to take evidence concerning the factum of the alleged compromise, 
and to decide whether ἃ compromise has in fact been arrived at or not; 
and if it finds that there has been a valid composition, it should pass an 
order of acquittal—Mahomed vy Paftant 39 Mad 946, Kumarasam: v 
Kuppusami, 41 Mad 685 (686) But in cases of offences covered by 
sub-section (2) which can be compounded only with the permission of 
the Court, any compromise arrived at by the parties outside the Court 
15 of no legat effect and cannot be recognized by any Court dealing with 
the offence. Consequently the Court 1s not bound (nor competent) to 
order any inquiry into the factum of a compromise alleged by one of the 
parties and denied by the other-~-Naurang vy Kidar Nath, 9 Lah 400. 
29 Cr.L.J. 585 (587) 


996. Magistrate when bound to allow composition :— 
If the offence falls under sub-section (1), 11 rs compoundable irrespective 
of the permission af the Court, and so tf a petition af compromise is put 
in, the Court is bound to allow composition and cannot refuse to do so— 
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Emp. v. Ram Gopal, 1886 A W.N. 167. In a case of such offence, if the 
composition is proved, the Magistrate must give effect to it and cannot 
proceed with the tridl~Emp v Mulo, 6 SLR 284, 14 Cr.L J. 292 
As soon as the parties have arrived at a compromise of an offence falling 
under sub-section (1), the Magistrate has nothing more to do except to 
record a judgment of acquittal—-Naurang v. Kidar, 9 Lah. 400, 29 CrLJ 
585 (587), He is not at liberty to call upon the parties to adduce further 
evidence that the case has been compounded—Emp, v Ganakrishna, 16 
Bom.L.R. 939, 16 CrL J. 88, 26 1C. 1000, It 1s his duty to accept the 
compromise and to dismiss the case and acquit the accused. He is wrong 
in ordering the petition to be put up on the record—Kusum v, Bechu, 
3 CW.N, 322, Mahomed Ismail v Faisuddi, 3 C.WN 548 Where the 
complainant and the accused are willing to compromise, a composition 
cannot be refused on the ground that the master in whose quarrel the 
servant (complainant) was injured refuses to give his permission—Lalla 
v K, E.. 17 O.C. 92, 15 Cr.L.J. 567. 

If a charge is framed in respect of a compountable offence, and the 
proper person files ἃ petition of compromise, the Magistrate cannot alter 
the charge into one of a non-compoundable offence, to prevent composi- 
tion. He must give effect to the petition and acquit the accused—Hastz 
v, Crown, 1914 P.R 29, 16 στ. 1 81 (F.B) If the offence in respect 
of which the complaint was made be an offence compoundable without the 
leave of the Court, and ἃ petition of compromise is made, the Magistrate 
18 bound to give effect to the petition and acquit the accused, even though 
by mistake he had mentioned a non-compoundable offence in the summons 
served upon the accused—Kadir Akram v. Emp., 2 P.LT. 602, 62 1C 
189, 22 Cr.L J. 493. Where ἃ person 1s prosecuted for offences under 
secs 323 (compoundable) and 353 (non-compoundable), 1 P Code, and 
the complainant applies to have the case under sec 323 struck off, the 
Magistrate should allow the composition and proceed only in respect of 
the other offence-—Emp. v. Corre, 1884 A.W.N. 256 

It the offence is compoundable, it may be compromised, even though 
the case has been sent up by the Police—Q £. v. Nawab Jan, 10 Cal 
551. See also Emp. v. John, 45 All. 145 

997. Who can compound .—An offence can be compounded 
only by the person specifed in this section, although the complaint might 
have been made by some other person Thus, where A made a complaint 
for cheating her husband B, it is the person cheated (:e. B) who can 
compound the offence, and not A, although the complaint was filed by A 
The composition by A will not have the effect of acquitting the accused 
This shows that it is not competent for the complainant in every 858 
to compound an offence—Dayiba v. Emp, 51 Bom. 512, 29 Bom LR 
718, 28 Cr.L J. 581 (582) See also Emp. v. John, 45 All 145. where 
the case was started by the police, but the composition was made by the 
injured person The offence of hurt can be compounded only by the person 
to whom the hurt 1s caused—~Emp v. Lala, 15 AL J. 467, 18 Cr.L J 729. 
The widow of other relanons of such person (that person dying in 
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conseguence of tht hott) cannat compound —Ganguntars 2 Wer 4νὰν 
Emp ¥. Ranmat, 37 AW. AIO, 16 στ SAG; Crown ν. Ramzag. 4 
SLR 200. Where fon 55, eauned ts thtee persons, and ond of them 
died subsequentiy. Wit teeAMNing, Co CANA compromise ie offence ἀκ 
regards the deceasei~Emr ¥ Satin Seagh, 31 All 606, 10 Cr Lj. 423. 
ἴα other words, snete rhete srt eqveral compliinanis, one complainant 
can compound she offence commined Spaunst tumsel} but not the offence 
eommunca agra wihess - Shib Chandra v, Rabbars, 27 C WN. 168, 


The offence of defamanon can be compounded only dy the persan 
“defamed. and nor by another person seetieved by the defamation Thus, 
@here Δ charge OF detamation fot wnputing unchastity to a woman [5 
instituted on the comptant οἱ the pustind, the husbind cannot compound 
the offence--Chhoiial v Nathabha 25 Bork (St In such a case the 
wite is the only person who c3n compound the offence ; and she can do so 
Νῆσον the eoWsent oC even apainsr the alll of her husband, But ff the 
defamatory matier was published with the Intention of injuring the repurt- 
thon of bath husband and wile, and the husband lastituted the complaint, 
ahen ne one except the husband coyld compound—Chellam ¥ Ramaswami, 
V4 Mad 37a An offence under section 499 IPC can be compounted 
nly by the husband of che woman Though @ complaint of that attence 
may be made by any person having the care ot the womin during Nes 
fhushand’s apsenee (section 199), still such person cannot compound she 
offenct, and an acquittal based upon such composition }s Wegaj—Marhohot 
Auv, Emp,, 4 Lah LJ 488, Harnam v. Sain Bas, 24 Cr}. 3) ssh}; 
Ati Atom y Emp. 5. Lanb 1. 183. A chatge of ertmintt trespass can 
he compounded by the petson who is in actus] possession OF She property 
wespossed upon, and he (and not the Juridical possessor) Is sbe pete 
wito can bring the Complaint In respect of the ofence =“ Dderwhe, we 
Τα, ἮΝ the suridical possessor (¢.g A trustee) prnseeuring for etiettint? 
Piss, and the actual possessor cameaunding she offence, ἢ result which 


coutd never have been contemplated by rh i Tok Gyi ¥. 
KE, 8 LBR. 428 i Ὑ the Legisiature’*-Tok Gyi τὶ 


4 aikor cannot compound sm offence~Shih Si 

‘ τ fence ~§ inth ve QE. tem 
Ee θην rad Sub-section {4} it can he compounded vlth the pete 
ae ie the Covst bp whe person competent ta contrict on bebal? af 
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Court, the so called compromise arrived at between the parties out of 
Court 15 of no legal effect and cannot be taken cognizance of by any Court 
dealing with the offence—Naurang v. Kider Nath, 9 Lah 400, 29 Cr.L J. 
585 (587) Such permission can be granted only by the Court, and not 
hy a police officer, because the granting of permission to withdraw is 
a judicial act~Anonymous, Ratanlal 91. The duty of granting the per- 
mission is cast upon the Magistrate trying the case, and that duty cannot 
be assigned either to the District Magistrate or to the police—Partap Singh, 
31 PLR 121, 1930 Cr.C. 304, 

In case of offences falling under sub-section (2), it 1s the duty of the 
Magistrate to decide whether he will or will not allow a compromise and 
the responsibility rests entirely with him. If the compromise is made at 
an early stage, and the offence is not so serious that punishment 15. 
absolutely necessary, the Magistrate should exercise his discretion in 
allowing the composition Where the Magistrate refused to allow com- 
position without sufficient reason, the High Court in revision allowed τ 
—~Sewa Singh v. Crown, 1922 P.W.R 7, A.LR. 1922 Lah, 138, 23 Cr. 
LJ. 85 Before allowing composition of an offence, the Magistrate should 
take into consideration all the circumstances of the case and should bear 
in mind that such offence 1s punishable not only for the satisfaction of the 
injured person but also to protect society by deterring others from com- 
mitting similar offences. The degree of prevalence of such offences at 
any particular place or time may fitly be considered in determining 
whether composition should or should not be allowed—Crown v Konoo 
Meah, 1 LBR. 349, The Magistrate may tefuse to allow composition, 
it it 1s arrived at at a late stage, and some of the Offences are non-com- 
poundable—Hanmant, 31 Bom LR 789, 1929 Cr C 322 (323) [π cases 
falling under subsection (2), if the parties are nearly related to one 
another and are walling to patch up their quarrels, the Magistrate should 
not refuse to allow composinon--Amnulla v. Emp., 26 C.WN 536. 
Where the accused was charged with two offences, of which one was 
compoundable with the permission of the Court, and the other a non- 
compoundable offence, and the Magistrate alter examining the complainant 
issued summons in respect of the compoundable offence only, it was not 
iNegal for him to grant permission for compounding the case—Md. Ismail 
v Samad, 20 C WN. 646 (947) 

Under sub-section (5), when an appeal 15 pending in respect of the 
offence, it is the Appellate Court alone which can allow the composi- 
tlon; and the permission οἱ the Appellate Court is necessary even iF 
tespect of offences which are ordinarily compoundable without the sanc~ 
tion of the Court 

Where at is found that the accused were acquitted by the trial Court 
of one of the two offences charged against them, the Appellate Court 
ought not to withhold its permission to allow composinon, even though 
the occurrence bore more or less a serious sspect—Titan v. Chinten, 55 
Cat 1190, 30 Cr,L.J 484 (485) 

Permission by High Court in revisian —The High Court as a Court 
οἵ Revision can exercise all the powers of an Appellate Court and can 
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Rtant permission to compound an offence—Emp v. Ram Piyari, 32 All. 
153; Emp. v. Shiboo, 45 All, 17, Nidhan v. Κι Εν. 1804 P.L.R. 252, 
Lalla vy. Κι ΕἸ 17 0.0. 92; Chotai v. Emp., 24 Crb.j. 590 (Qudh); 
in the following cases It was laid down that an offence could not be 
allowed to be compounded when the case came before the High Court in 
Revision, when the High Court was situng neither as a Court of Original 
Jurisdiction nor as a Court οἵ Appeal—Emp v Lala, 15 ALJ 467; 
Rart Chandra v, Emp, 37 All. 127, Ναφὶ ν. K E., UW ALJ. 13; Ram- 
taran v. Emp, 42 All 474, Crown vy Harnam, 1918 P.R. 35; Akhoy 
v. Rarteshnar, 43 Cal 1143, Audht v Emp. 3 PLT 458, Adhar v. 
Subodh, 18 C W.N. 1212, Sankar Rangayya v Sankar Ramayyo, 39 Mad. 
604. This Istter view has now been rendered obsolete by the new sub- 
section (SA) of this section which expressly gives the High Court the 
power to allow composition in revision The High Court may in revision 
grant permission to compound an offence and acquit the accused, where 
such permission has been wrongly withheld by the Appetlate Court -- Τιίαπ 
v. Chintan, 55 Cal 1190, 30 Cr LJ 484 (485) 

Composition on Retrial —When the accused was charged with and 
convicted of an offence compoundable without the leave of Court, but 
on appeal the conviction was set aside and a retrial ordered, and the com- 
plainant then offered to compound the case, it was held that it was open 
to the parties to compound the case in the same marfner in which it 
could be compounded before conviction by the Magistrate, and that no 


permission of the Court was necessary for the composition—Umrat v. 
Makbulan, 3 A.L.J. 523, 


Recording reason :—When allowing composition under sub-section (2), 
the Magistrate should briefly record his reason for granting sanction, 
so that, sf an appeal is preferred, the Appeliste Court may be in a post- 
tion to judge whether the discretion has been properly exercised—Crown 
v. Konoo Meah, 1 L.B.R 349 


999. Compromise cannot be withdrawn :—When the 
Parties have filed a petition of compromise, they cannot afterwards be 
allowed to withdraw the petition and to insist upon the case being tried— 
Mahomed Kant v Pattant, 39 Mad. 946, Kumarasami v Kuppusamt, 41 
Mad. 685 (686); Kusam v Bechu, 3 CWN 322, Hem Chandra v 
Gurndra, 33 C.L J 226; Ram Richpal v Mata Din, 25 Cr LJ 810 (Lah.) 
A composition arrived at between the parties 1s complete as soon as it is 
made, and the accused is entitled to be acquitted, even though one of 
the parties later on resiles trom the compromise—-Hem Chandra v. 
Girindra, 33 C.J 226, 22 CrL J. 301 

1000. Subsection (6) —Acquittal -—When the petition of com- 
Position is put in, the Magistrate’s sole remaining duty 1s to record a 
formal order of acquittal and to set the accused person at liberty—Hasta 
v Crown, 1914 P.R 29 The Magistrate is bound to acquit the accused ; 
he acts illegally if he proceeds with the trial and convicts the accused— 
Kora Raman vy Kandan, 2 Weir 418, Emp. v. John, 45 AN. 145 Any? - 
sentence that he may pass subsequently is illegal, for the composition of + 

Cr. 59 
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‘an offence has the effect of an acquittal—Emp, vy, Corrie, 1884 A W.N. 
256. 
The High Court in revision can set aside an order of acquittal passed 
on a petition of compromise, if there has been any material irregularity— 
Crown v, Ramzan, 7 SLR. 200, 15 Cr.L J. 553 

Compensation can be awarded under Section 250 only when the Magis- 
trate himself acquits the accused after trial. But a composition of an 
offence has in ttself the effect of acquittal and no trial 1s held; and there- 
fore no compensation can be awarded whefe the offence is compounded 
under this section—Emp ν, Khushal, 1888 P-R 19; Q. Ε ν, Sangappa, 
Ratanlal 957, Proceedings under Section 250 are inapplicable to a case 
where the accused person himself has, by an agreement with the prose- 
cutor, arrived at a settlement and been a party to the compounding of the 
offence—In re Harkishandas, 10 Bom.L R 1056 

When an offence is compounded, the accused must be acquitted. 
The conviction of the accused after composition is illegal and must be 
set aside-—Emp. v. John, 45 All. 145 (148), A composition has the effect 
of an acquittal and not a discharge, and is therefore a complete bar to 
the prosecution of the accused for the same offence~imp v_ Mulo, 6 
SLR. 284, 14. τ } 292; Crown v. Harnam, 1910 PLR 22, It 
CrL.j. 366, The Magistrate cannot after composition institute pro- 
ceedings against the accused under Section 437 (now 436)—Emp. vy. 
Unkar, 1884 AWN. 13° A composition has the effect of barring not 
only a prosecution for the same offence, but also for a cognate offence 
based on the same facts—Q. Ἐς v. Asmal, Ratanial 519, or for an offence 
involved in the former offence which has been compounded—Shaikh 
Bastruddin ν. Shaikh Khawat Aft, 17 ΟΜΝ, 948 Βαϊ the compounding 
of an original charge is not a conclusive answer to a charge made against 
the complainant under Section 211 LP.C —Q E. y. Atar Att, {1 Cal. 79 


Where there are several accused persons, the composition of an offence 
with one of them has not the effect of acquittal of aff the accused persons 
but only of the particular accused with whom the composition took piact 
—~Mutha Naek ν. KX. &., 41 Mad. 323; Emp ν, Attbtai, 45 Bom. 846. 
Anantia v. Crown, 5 Lah 239, 25 Cr.L.J. 629; Ram Kishen v, Emp 
1 Lah. 169; Chandan v. Emp, 19 ALJ. 374; Emp v Mohna, 7 Lah 
34, 27 Cr.L J. 576. This is now made clear by the words “with whom 
the offence has been compounded” newly added in subsection (6) 10 
Cafeutta and Patna cases, it was held that if a compoundable offence 3.35 
committed by a number of persons, and the complainant compounded the 
ottence with only arte of them, the effect of such compromise was to com 
pound the complaint not only in respect of the persons with whom Η was 
actually compounded, but siso in respect of the other persons, and the 
composition operated as an acquittal of all the accused—-Chander Kumar 
ν Emp, 7 CWN. 176; Shyam Behari ν, Sagar, 20 CrLJ 824, δῖ 
TC. 824, 1 PLT. 32; Amar Ah v. Emp., 2 PLT, 584; Suraf Kamae 
vy Emp., 4 PLT. 107. This view is no longer correct 

Where an accused is charged with two offences, and are offence is 
compounded, the charge for the other offence dees not ipso facto lapse, 
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and the accused is not necessarily acquitted in respect of that offence— 
Emp. v. Jaraah, 26 Cr.L.}. 686 tLah.). 

The composition effected under this section would be a complete bar 
10 ἃ civil suit for damages—imp v. Muto, Ὁ S.L.R. 284, 14 Cr.L.J. 292, 


346, (1) Hf, in the course of an inquiry or a trial 
before a Magistrate in any district 
outside the presidency towns, the 
evidence appears to him to warrant 
ἃ presumption that the case is one 
which should be tried or committed for trial by some 
other Magistrate in such district, he shall stay proceedings 
and submit the case, with a brief report explaining its 
nature, to any Magistrate to whom he is subordinate or 
to such other Magistrate, having jurisdiction, as the 
District Magistrate directs, 


(2) The Magistrate to whom the case is submitted 
may, if so empowered, either try the case himself, or 
refer it to any Magistrate subordinate to him having juris- 
diction, or commit the accused for trial. 


1001. When Magistrate should proceed under this 
section :—(1) The application of this section would be necessary if in 
the course of proceedings before a Magistrate, st should transpire that the 
offence committed 1s apparently one which the particular Magistrate is not 
competent to try, or one in which it appears that he is in some way 
personally interested (sec, 556) or which he is declared to be otherwise 
incompetent to deal with (sec 482, 487)—Prinsep 


(2) Proof of previous conviction against a person accused before a 
Magistrate will justify hts taking action under this secton—Q Εν 
Chandra Dallal, 1894 A.W N 200 


(3) When a Magistrate finds that he has no jurisdiction to try a case, 
he should not discharge the accused but should proceed under this 
section—Munisami, 2 Weir 323 If the offence 1s within his jurisdiction, 
he should proceed in the ordinary way, and sf it is a Sessions case, commit 
ἡ to the Sessions, he need not submut the case under this section to a 
superior Magistrate—Amir Khan v K E,7CWN 487 


Procedure of Provi 
cial Magistrate in ς 
which he cannot 
pote of, 


(4) When the evidence discloses circumstances of aggravation, which 
make the offence one cognizable by ἃ superior tribunal, it becomes the 
duty of the trying Magistrate to use the proper procedure for sending the 
case to the higher Court—Q E v Gundya, 13 Bom 502 No tribunal 
can properly clutch jurisdiction by intentionally rgnoring the facts which 
make the offence really cogmzable by a higher tribunal—Anonymous, 

2 Weir 21 and 2 Weir 421; K. E. v Ayyan, 24 Mad 675 Thus, where , 
a theft is accompanied with violence, τὲ becomes a case of robbery, which ἢ 
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is beyond the jurisdiction of a second-class Magistrate, and such Magistrate 
cannot ignore the fact of violence and try the case as one of theft only— 
Anonymous, 2 Weir 420 (421). 


Similarly, no Magistrate is entitled to cut down an offence from that 
which is established by the evidence in order to give himself summary 
jurisdiction—In re Chunder Seckor, 1 C.L.R. 434; Bishu Shak y. Salur, 
29 Cal. 409; Ramanand v. Koylash, 11 Cal. 236; Sheo Bhajan y, Mosawi, 
27 Cal. 983; Emp. v. Abdool, 4 Cal. 18. 


Framing of charge neither necessary nor illegal :—It is not illegal for 
a Magistrate of the 2nd or 3rd class to frame a charge, even though at the 
time of framing the charge he intended to submut the case to a superior 
Magistrate or to the District Magistrate—K. E. v. Nga Po, 1905 U.BR 
(Cr-P.C ) 33 On the other hand, if the inferior Magistrate sends the 
case to the superior Magistrate, without framing a charge, the superior 
Magistrate cannot send back the case to the inferior Magistrate, with 
direction to prepare a charge under a particular section—Q. E. v. Fakira, 
Ratanlal 499. 

1002. Power of the superior Magistrate :—The superior 
Magistrate to whom the case is submitted may either try the case himself 
or refer it to any subordinate or commut the accused for trial But he has 
no power to send the case back to the Subordinate Magistrate for an order 
of committal, because the Sub-Magistrate’s jurisdiction ceases when he 
submits the case to the superior Magistrate, and he cannot therefore re- 
assume jurisdiction and commit the accused—Hampanna, 45 Mad 846, 23 
CrLJ. 710. If the superior Magistrate tries the case himself, he must 
try 1t de novo; he cannot convict the accused on the evidence recorded by 
the Magistrate who submitted the case; he must hear the evidence afresh 
Failure to do so vitiates the whole trial; and the fact that the accused did 
not want the witnesses to be recalled and consented to rely upon the 
evidence recorded by the submitting Magistrate does not cure the illegality, 
The special provisions of sec. 350 do not apply where a case is submitted 
under this section by a subordinate Magistrate to a superior Magistrate— 
Muhammad v, Κι E., 1905 P.L.R. 91; Ambica v. Emp., 19 Cr.L.J. 625 
(Pat.),, Inayat Husain v. Emp., 1905 P.L.R 106; In re Parayada China 
Venku Naidu, 17 L.W. 247, 24 Cr.L.J. 413, The law requires that the 
Judge by whom the case [5 to be tried should himself hear all the evidence 
of the witnesses and form an opinion of their credibilny, Where a case 
partly heard by an inferior Magistrate was brought by a superior Magistrate 
to his own file, who then recorded the rest of the evidence, and then 
passed a decision on the whole evidence, the conviction was held to be 
illegal—Q v. Kullan, 2 N.W.P. 468. If however, the accused is not 
prejudiced by the evidence not being taken afresh, the High Court will 
refuse to set aside the conviction—Q Εν, Chandra Ballab, 1804 ἃ W.N. 
200. 

But if the superior Magistrate, to whom the case is submitted, cor- 
mits the case to the Sessions, instead of Ivying it, he need not take the 
evidence afresh, but can commit the case upon the evidence recorded by 
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the inferior Mapistrate—Kamani νι Fakir, 12 ΟΝ, 136; Q. EL v. 
Shesha, Ratantal 472; Emp, v. Ram Prosad, 12 N.L.R. 146, 18 Cr.b.J. 57. 


347. (1) If, in any inquiry before a Magistrate or 

in any trial before a Magistrate 

ecrocedure when, after before signing judgment, it appears 

quiry or trial, Magis. to him at any stage of the proceed- 

pete, finds gare should ings that the case is one which 

ὃ ought to be tried by the Court of 

Session or High Court, and if he is empowered to com- 

mit for trial, he shall * * * commit the accused 
under the provisions hereinbefore contained. 


(2) If such Magistrate is not empowered to commit 
for trial, he shall proceed under section 346. 


1003. Change :—The words “‘stop further proceedings and” 
occurring m the old section between the words ‘‘shall'’ and ‘tcommit™ 
have been omitted by sec 91 of the Criminal Procedure Code Amendment 
Act, XVIII of 1923 ‘This amendment 1s designed to bring section 347 
into line with section 208''—Statement of Objects and Reasons (1914), 


Under the old law, there was a conflict of opinion as to the meaning 
of the words ‘‘stop further proceedings ” In In re Durant, Ratantal 975, 
In re Sesstons Judge, 17 MLT 83, 15 Cr.LJ 704 and Phanindra v. 
Emp., 36 Cal. 48, 12 C W.N. 1014, a very restricted meaning was assigned 
to these words, viz., that as soon as the Magistrate considered that the case 
was one which ought to be tried by the Court of Session, he should at once 
Stop all proceedings and then and there pass an order of commitment to 
the Sessions, even though neither the witnesses for the prosecution had 
been cross-examined nor the defence witnesses examined In other words, 
the power of a Magistrate to make commitment under this section was 
not subject to the provisions of Chapter XVHI, and the Magistrate was 
not bound to follow the procedure of that Chapter but could commit even 
though all the evidence on either side had not been taken 


But a more reasonable construction has been given to the words in 
some other cases Thus, in another Madras case and other cases, the 
words ‘stop further proceedings’ have been interpreted to mean that the _ 
Magistrate should stop proceeding with the case as a trial and should 
commit the case to the Sessions, and in thus committing he shoufd adopt 
the procedure laid down in Chapter XVIII These words do not enable 
the Magistrate to shorten the Proceedings and then and there pass an 
order of commutment—Kangayya, 36 Mad 321, Emp v Channing Arnold, 

6 LBR. 129 (FB), 13 CrL J 877; Uth Bary Crown, 17 SLR 188, 
26 CrL.J 148 The words “under the provisions hereinbefore contained” 
show that the Magistrate must make his proceedings conform to the 
Provisions of Chapter XVIII, that sec. 347 does not override or dispense + 
with the obligation of followmg Chapter 18, and that before he writes οὐ 
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and signs a committal order, the provisions of that Chapter must be 
followed and he must not conform to the mere passing of the commuttal 
order under section 213—Emp. v. Channing Arnold, supra. Jt was not 
intended by this section to enable the Magistrate fo deprive the accused of 
any of the rights conferred on him by Chapter XVIII—In re Chinnavan, 
15 CrL.J. 366 (Mad.}, and an order of commitment made without taking 
all such evidence as the accused was prepsred to produce before the 
Magistrate 1s invalid—Emp, v. Muhammed Hadi, 26 All 177; Ὁ Ε. v. 
Ahmadt, 20 All, 2064. In a recent case the Calcutta High Court has also 
laid down that though the Magistrate decides to commut the case to the 
Sessions under sec 347, he should still follow the procedure of Chapter 
XVIII and allow the accused to cross-examsne the prosecution witnesses 
(sec. 208) where the application to cross-examine was made before the 
charge was framed and before the Magistrate decided to commit the case 
to the Court of Session—Jyotsna Nath v. Emp, 51 Cal. 442 (445), 26 
Cr J. 63, A.ILR. 1924 Cal 780. 

This latter view will now prevail as a result of the present amend 
ment which has deleted the above ambiguous words Thus, it has been 
held in a very recent case that the phrase ‘‘under the provisions herein- 
before contained" relates to those provisions in Ch, 18 which define the 
procedure to be adopted in the inquimes into cases triable by the Court 
of Sessian 80, where the evidence recorded is not read over to each 
witness in the presence of the accused in accordance with the provisions 
Of sec, 360 read with sees. 207 and 208 of Ch 18, no commitment can 
be made under sec 347—Damodaran, 52 Mad 995, 57 MLJ. 555, 31 
Cr.L.J. 273, 1929 Cr. C. 602. It the Magistrate omits to follow the 
provisions of Ch. 18, and the case comes up to the High Court in revision 
before the order of commitment is made, the High Court will direct the 
Magistrate to reopen the ingwry de novo, itrespécnve of the question 
whether the accused has been prejudiced by the omission or not—Dama- 
daran, supra, But if the case comes up to the High Court in revision 
after a committal order has been made, the High Court will not quast 
the commitment on the ground of omission to follow the procedure of 
Ch 18, if the omission has not caused any prejudice to the accused~ 
In re Chinnavan, 15 Cr.L.J. 366 

1004, Procedure :—~It is not intended by this section that if 
_ the Magistrate finds that an order of commument is to be made, proceed- 
ings under Chapter XVIII are ta be commenced de novo—~In re Chinnavan, 
15 Cr.L J. 366 (Mad); Emp v. IJtzh: Baksh, 2 All, 910; therelore, If 
the Magistrate has already completed the evidence of the com- 
plainant and his witnesses, it is mot necessary for him to take that 
evidence afresh. Only in respect of the remaining proceedings the Fro- 
visions of Chapter XVIII should be followed—Emp v. ftahi, supra 

‘Ought to be tried’ :-<See notes under section 207 for the meaning of 
these words. This section is couched in general terms, and gives the 
Mapgletrate very wide powers to commit if he is of opinion rhat the case is 
one which ought to be tried by the Court of Session The discretion 
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vested in the Magistrate under this section cannot be limited by the 
Provisions of sec. 254, that ἰ5. there is no suggestion in this section that 
the only possible reason for a competent Magistrate to commit a case is 
that he will not be able to pass a sufficiently severe sentence—K. E, v. 
Ishahat, 3 Rang. 42, 26 Cr.L.J 1260; Crown Prosecutor v. Bhagavathi, 
42 Mad 83 (85), 19 Cr.L J. 997. The Magistrate's power of committal 
to the Sessions are not confined to cases where he considers that he 
cannot give adequate punishment Other circumstances may be taken 
into consideration In deciding the qu¢stion whether a case should be 
committed to the Sessions, viz, the gravuy of the offence, the punish- 
Ment prescribed for the offence, the section under which the accused 
is charged, the special dificutties of the case, ts public importance, and 
the wishes of the partics—Krishnan v Emp §3 Bom G11, 1920 Cr C. 
124, 30 CrL] 1090 (1095), Emp v Bhimay 42 Bom 172 (178), 19 
CrLj. 342, 20 Bom LR 89 It the Mapistrate considers, for instance 
that a compheated question of Jaw arises or that some connected matter 
1s already before the Court of Session or that the facts are such that a trial 
wrh the ad of a yury or with the ard of assessors (who may be chosen 
{rom experts in the particular matters involved in the case) would be 
a satisfactory procedure, the Magistrate should commit the case to the 
Court of Session under sec 347—Crown Prosecutor v Bhagavatht, supra. 
Where the editor of a widely circulated newspaper was charged with the 
offence af sedition, before the Chief Presidency Magistrate, and he applied 
tor commitment of the case to the High Court Sessions, held that the case 
should be committed under sec 347, the fact that there was a congestion 
of work in the High Court Sessions was not a sufficient ground for the 
Magistrate's refusal to commit—~Krishnajt, supra 


If in a case some of the accused persons are charged with an offence 
which ought to be tried by the Court of Session, and the case against 
the other accused is a summons case which the Magistrate can try and 
adequately punish, it 1s not illegal for the Magistrate to commut ali the 
accused to the Sessions—Gham: Yakub v Crown, 14 SLR 85, 21 
CrL.J. 791 

‘Before signing judgment’ .—The commitment can be made if the 
judgment has not been given or ssgned. After signing judgment, no 
Court can alter or review the same See sec 369 


Commitment may be made after framing a charge—Emp v Kudrut- 
oollah, 3 Cal 495 


348. (1) Whoever, having been convicted of an 
Telal of offence punishable under Chapter 

rial ᾿ 4 
viously convisted P of ΧΙ] or Chapter XVII of the Indian 
offences against coin. Penal Code with imprisonment for 
setae rn er pro- ἢ term of three years or upwards, 
is again accused of any offence 


punishable under either of those Chapters with imprison- - 
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ment for a term of three years or upwards, shall, if the 
Magistrate before whom the case is pending is satisfied 
that there are sufficient grounds for committing the 
accused, be committed to the Court of Session or High 
Court, as the case may be, unless the Magistrate is com- 
petent to try the case and is of opinion that he can himself 
pass an adequate sentence if the accused is convicted: 


Provided that, if any Magistrate in the district has 
been invested with powers under section 30, the case may 
be transferred to him instead of being committed to the 
Court of Session. 

(2) When any person is committed to the Court of 
Session or High Court under sub-section (1), any other 
person accused jointly with him in the same inquiry or 
trial shall be similarly committed, unless the Magistrate 
discharges such other person under section 209. 


Change .—The stalicised words have been added by sec 92 of the 
Criminal Procedure Code Amendment Act, XVIII of 1923 

“Tf the Magistrate . sont. committing the accused’? —‘This 
amendment has been made on the hnes of section 209 (1) ''—Report of 
the Select Committee of 1916. 

“fs competent to try the case’ —‘*We have introduced this amend- 
ment to make it clear that the section does not empower the Magistrate 
to pass sentence im a case which he 1s not competent to try ''--Report 
of the Joint Committee of 1922 

In the proviso, the words ‘‘any Magistrate in the district’? hive been 
substituted for the words “the District Magistrate’ occurnsg in the old 
section This amendment 15 merely verbal, 

Sub-section (2) :—-’’This clause provides that when any person 
is committed to the Court of Session under sec 348, any other person 
accused jointly, whom the Magistrate believes to be guilty, shall be 
similarly committed Identical treatment will thus be accorded to all 
the accused’'—Slatement of Objects and Reasons (1914). 


Sections 348 and 349 —lI! the accused is an old offender, the 
Magistrate should act under this section, and not refer the case to 2 
superior Magistrate under section H9—Dasari Ramudy. 2 Wer 423 That 
section (sec. 349} does not apply to a case where the accused Is an olf 
ofiender~K. Εἰ v. Po Thne, 4 L.BR 282. Η a Magistrate instead of 
Proceeding under this section etroneously sends up the case nder section 
349, at 1s open to the District Magistrate to take the case on his own 
file or to transfer it to some other first class Magistrate—Afari Naicken, 


2 Weir 422 
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1005, Procedure :—The Magistrate must Arst of all determine, 
euher as a preliminary mutter or at any rate before framing a charge, 
whether there has been a previous conviction, if a previous conviction is 
froved, the Magistrate will then have to considcr whether in the cir- 
cumstances of the case his powers emible him to try and piss adequate 
sentence. If he thinks they do not permit, he should not try but com- 
mit the case to the Sessions (but he should not discharge the accused); 
Wthey do permit, he may try the crise bemsell If he commits the case 
1 the Sessions, he ought not to find the accused guilty, but should 
merely frame a charge under section 210, and commit the τος for trial 
under Chapter XVILI—in re Kora Setlandh: 38 Mad 552 


Commitment not imperative .—The words ‘‘untess con- 
victed’' did not exist in the Code of 1882 or in the earlier Codes, and 
therefore it was imperative on the Magistrate to commit if a previous con- 
viction was proved, and he could not try the case himself —Gaudasing, 
Ratanlal 764 But the 1893 Code gives a discretion to the Magistrate to 
try the case himself if he 1s competent to pass adequate sentence 


1006. Powers of District Magistrate —Under the pro- 
viso to this section, af the District Magistrate is invested with powers 
under sec 30, the case may be transferred to him instead of berng com- 
mitted to the Sessions In such a case the District Magistrate need not 
try the case de novo He can, under section 350, act on the evidence 
already recorded by the Magistrate who transferred the case See notes 
under sub-sectlon (3) of section 350 


If the District Magistrate considers that the case should be committed 
to the Sessions, he should himself commit, and not send back the case 
to the Subordinate Magistrate with a direction to commit—Q Εν 
Vecranna, 9 Mad 377 If the District Magistrate commits the case, tn- 
stead of trying it, he can, it seems, act upon the evidence recorded by the 
subordinate Magistrate, and need not commence the inquiry de novo 
See Q E v Shesha, Ratanlal 472 and Kamam ν Falira, 12 CWN. 
136 cited in Note 1002 under sec 346 


349. (1) Whenever a Magistrate of the second or 


Procedure ΠΌΑ third class, having jurisdiction, is 
Magistrate cannot pass Of opinion, after hearmg the 
sentence sufficiently evidence for the prosecution and 


the accused, that the accused 1s 
guilty, and that he ought to receive a pumshment different 
in kind from, or more severe than, that which such 
Magistrate is empowered to inflict, or that he ought to 
be required to execute a bond under section 106, he may 
record the opinion and submit his proceedings, and for- 
ward the accused, to the District Magistrate or Sub-divi- 
sional Magistrate to whom he is subordinate. 
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(1A) When more accused than one are being tried 
together and the Magistrate considers it necessary to pro- 
ceed under sub-section (1) in regard to any of suc 
accused, he shall forward all the accused who are in his 
opinion guilty to the District Magistrate or Sub-divisional 
Magistrate. 

(2) The Magistrate to whom the proceedings are 
submitted may, if he thinks fit, examine the parties an 
recall and examine any witness who has already given 
evidence in the case, and may call for and take any 
further evidence, and shall pass such judgment, sentence 
or order in the case as he thinks fit, and as is according 


to law: 
Provided that he shall not inflict a punishment more 
severe than he is empowered to inflict under sections 32 


and 33. - 


_ Change :—Sub-section (1A) has been added by sec. 93 of the 
Criminal Procedure Code Amendment Act, XVIII of 1923. This 15 similar 
to sub-section (2) of section 348. 

1007. Application of section .—The provisions of this sec- 
tion are subject to the express provision of sec 348 Therefore, where 
the accused 1s an old offender, a second-class Magistrate should commit 
him to the Sessions under sec. 348, and not submit the case to the 
Superior Magistrate under thts section—Dasari Ramudu, 2 Weir 423, K. 
E. ν. Po Thwe, 4L BR. 282. 

The procedure prescribed by this section is unsurted to cases tried 
summarily-—-K. E. v. Jala! Khan, 4 L BR. 277. 

1008. Reference to Superior Magistrate :—Who car 
refer~Only the second or third class Magistrate can refer. A first class 
Magistrate is not competent to submit the case under this section—Q. £. 
v. Pershad, 7 All 414 

This section does not authorise any Bench of Magistrates to refer a 
case for higher punishment—K. E v. Jalal, 4.L.BR 277. 

Reference discretionary :—Whether 2 case ought to be referred to, 
the superior Magestrate or not is within the discretion of the subordinate 
Magistrate, and the District Magistrate cannot direct the subordinate Magis- 
trate to send up the case under this section if he so directs, his order 
is ultra vires—Anon} mous, 2 Weir 427. 

To whom case can be referred:—The case can be referred to the 
District Magistrate or the Magistrate to whom the referring Magistrate is 
subordinate, and to no other Magistrate—Emp vy. Vinayak, 33 Bom 719. 


16 CrL J} 273 


na 
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When reference can be made:~This section authorises a reference 
to the supenor Maplstraic when the subordinate Magistrate considers that 
the accused should recelve a severer sentence than he himselt Is com- 
Fetent to inflict. If the punishment whlch the subordinate Magistrate 
Froposed aas one which he himself could inflict, the reference was Improper 
and the Magistrate should himself try the case—in re Phulla, 1891 
ANN, 99° When a ase πᾶς sent to the District Magistrate not because 
the referring Mspistrate was not competent to pass a severe sentence but 
on the ground that it was advisable that the matter should be dealt with 
by the District Magistrate, it was held that the transfer was neliher under 
sec, 349 nor under sec 192, and therefore the convictlon made by the 
District Magistrate was illegal and must be set aside—Q £ v Radke, 
12 All 66 


Under this section the Magistrate can make a reference to a superior 
Magistrate if he considers that the accused should reccive a severer punishe 
ment than he can inflict, it docs not apply where the Magistrate thinks 
that the accused should be dealt with under sectlun 502. because an 
order under sec S62 directing refease upon probation uf good conduct 
is not a punishment—Baba v Emp, 24 CrLJ 738 (Nag) 


1009. Powers and duties of referring Magisirate :— 
If the subordinate Magistrate submits the case to the higher Magistrate for 
severer punishment, he cannot conrict the accused, the conviction and 
sentence are reserved for the higher Magistrate The referring Magis- 
trate 1s only required to state his opinion that the accused Is guilty, but 
he cannot convict—Q E v Mahadu, Ratanlal 387; Prayeg Gope ν, Καὶ, £., 
3 Pat 1015 (1017), 5 PLT 571, 25 Crh J. 1276. 11 the subordinate 
Magistrate not only records his opinion that the accused Is pullty (ns he 
is required to do) but also convicts the accused, the conviction will be 
treated as a mere surplusage or as a legal nullity, and the Magistrate to 
whom the case 1s sent can proceed with It without a reference to the 
High Court for the purpose of having the conviction formally quashed — 
Emp. v. Narayan, 52 Bom. 456, 30 Bom. L.R. 620, 29 Cr LJ. 901 (905), 
The referring Magistrate can frame a charge if he likes, and the framing 
of charge is not illegal—Emp ν. Po Yin, 17 CrLJ 201 (Bur), K. #, 
v. Hla Gyi, 2 L.B R. 285; Q. E. v. Kondi, Ratanlal 948. 


If the subordinate Magistrate sends the case for the purpose of bing. 
ing down the accused under sec 106, the Magistrate should neither exe, 
vict Mor pass sentence himself The conviction, sentence and the ¢y4,, 
for security are all to be passed by the superior Magistrate — fgg ον κι 
Sheikh v. Al Sheikh, 21 Cal 622, Rohumudds v Emp, 35 Cal, go47 


‘Forward the accused’ —The reason of forwarding the ateyyss AGp 
the accused has a right to be present at the proceedings held tos, 1, 
Magistrate to whom the case 15 transferred, such proceegir 2.7, > 
continuation of the proceedings betore the referring Magirrry vy — 
Gunesh, 7 WR 38. The might exists even though the gp 7 0 
trate does not examine the parties or recall and te-examj; Ζ5 γ᾿ kee 
and the accused will be at liberty to contend before thar Viger, - 


940 THE CODE OF CRIMINAL PROCEDURE [Cx XXIV. 


there is no sufficient case made out against him, and the Magistrate 1f he 
thinks so, may discharge or acquit him—Reg v. Ragha, 7 BHC.R. 31. 


Sub-section (1A) :—It was held under the old section that where 
several accused were charged before the subordinate Magistrate, he could 
convict some of them and send up the others to the superior Magistrate, 
such ἃ procedure was nol improper por the conviction iiegal, but in such 
ἃ case it was more advisable to forward all the accused to the superior 
Magistrate instead of convicting some of the accused—Raghava, 2 Weir 
428, Nachian, 2 Weir 429. The new sub-section (1A) now makes it 
imperstivs on the Magistrate, under such circumstances, to forward af? 
the accused to the superior Magistrate See K. E. v. Dodo, 18 S.L.R- 
216, 26 Cr Lj 1363. 

But of there are severa) accused, and the Magistrate finds only one 
of them to be guilty, he should not send all the accused to the superior 
Magistrate, but should acquit the accused whomt he finds not guilty and 
send that accused alone whom he considers puslty—Sultan Md. y. Emp. 
At ALJ 60, 26 Cri} 680 

1010. Sub-section (2) :—Powers and duties of the Superior 
Magistrate ;~When a case is referred to a superior Magistrate, the whole 
case 15 opened up for him to deat with It according to his own discretion 
Q Εν Bapuda, Ratantal 350 In dealing with the case, he should not 
confine himself to considering whether the decision of the subordingte 
Magistrate was plainly and manifestly opposed to the evidence, but he 
should find on the evidetice the facts which he considers proved and pass 
judgment accordingly--Q E ov. Appajt, Ratantal 636, Anonymous, 5 
MHGR. App. 43. If the superior Magistrate convicts the accused for 
an agetavated form of the offence, he must commence the triat afresh tor 
such offence and cannot act on the evidence already recorded—Anonymous, 
2 Were 2) (22) and 2 Weir 428 So also, if the offence is one which 
18 beyond the jurisdiction of the subordinate Magistrate to try, the superior 
Magistrate cannor act upon the evidence alteady recorded by the sub- 
ordinate Magistrate—@ & v Siteram, ἃ Bam. LR. 27 The Magistrate 
ta whom a case js transferred is competent 10 pass ‘such judgment, sen- 
tence or order as he thimks At’ He fs free to deal with the case sccord- 
img to his own discretion, and he can, if he thinks fit, order a commit- 
ment to the Court of Session—Q δ γ. Chinnapra, Ratsntal 945; In re 
Chinnimongedu, 1 Mad. 289, Ο E. ν Vitanna 9 Mad 377; Abdul 
Wahab v, Chandia, 13 Cat 305, Emp v. Abdutla, 4 Bom, 240. He has 
to make up his mind whether the accused are guilty or not and exercise 
ius Own independent judgment in the case, and to write a judpment con- 
formable to the requirements of Section 367. He cannot simply pass 
sentence on the accused without wrning any judgment—Keruppia Vv. 
Emp , 1920 MWLN, 120, 54 TC. 404, 21 Cry 52 

The superior Magistrate to whom the case Js referred has no power 

to Send back the case to the subordinate Magistrate wpon any round 
whatsoever, He must dispose of Rt himself by acquitting or convicting 
ihe accused or by commuting him tor trial—Emp. v. Thakur Dayal, 26 
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All. 344, Q. EL v. Chinnappa. Ratan 048; Dulas ν. Bhagirat, ὃ C.L.R. 
276; and even ff the crse Is sent bick τὸ the subordinate Magistrate, the 
Inter cannot tabe up the case; alter he has referred the case his juris 
diction over it ceases, and any order pissed by him would be ΠΙ ρα τσ 
Duala v. Bhagiret, supra; Q. E vo Hava. 10 Bom 196 If the superlor 
Magistrate thinks that a commitment to the Sessions Is necessary, he 
himself should mate the commitment he cannot send back the case 
to the referring Magistrate with direction to commit the case to the 
Sessions—Q Ev. Varatna, 0 Mad Δ] If however, the reference 
fs defectne, eg if the referring Magistrate has omitted to record in 
writing the statement of the accused, as required by section 364, the 
superior Magistraie can return the case with a direction to supply the 
defect, and the subordinate Magistrate in such a case 1s also competent 
to come to ἃ fresh and different conclusion as to the guilt of the accused 
and acquit some of them—dAnonymous 2 Weir 420 

Moreover, the Magistrate to whom a case 15 referred cannot refer 
the case to another Magistrate for inquiry—Anonymous 6 MH CR App 
2, Anonymous, 4 Mad 23, Ponnusamy vy Emp, 36 Mad 470. K E ν 
Nga Po, 1905 UBR (Cr P C) 33 A case once referred under this 
section cannot be referred to another Magistrate for inquiry or trial— 
Emp. \ Vinayak 38 Bom 719 Even if the superior Magistrate thinks 
that the reference by the inferior Magistrate was incorrect or ilegal, he 
can report it for orders tinder section 438, but himself cannot quash the 
reference and order retrial by another Mapistrate—fawind Singh v Emp, 
1900 PR 14 

The superior Magistrate can act upon the evidence already recorded 
by the subordinate Magistrate and is not bound to hold a de novo trial 
under sec 350—Raghava, 2 Weir 428 (429) This is now made clear 
by the amendment made in sub-section (2) of see 350 which lays down 
thar that section does not apply 10 a transfer of proceedings under section 
M9 See K. E v Dodo, 18 5.1, 216, 26 Cr L.} 1363. 


350. (1) Whenever any Magistrate, after having 


Conviction or con. Peatd and recorded the whole or 
mitment on, evidence any part of the evidence in an in- 
Magistrate and partly GUY OF a trial, ceases to exercise 
by another. jurisdiction therem, and is succeed- 
ed by another Magistrate who has 
" uch jurisdiction, the Magistrate so 
succeeding may act on the evidence so recorded by his 
predecessor, or partly recorded by his predecessor and 
partly recorded by himself; or he may re-summon the 
witnesses and recommence the inguiry or trial: 

Provided as follows :— 
(a) in any trial the accused may, when the second .- β 
Magistrate commentes his proceedings, 


and who exercises s 
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demand that the witnesses or any of them 
be re-summoned and re-heard; 


{b) the High Court, or in cases tried by Magis- 
trates subordinate to the District Magis- 
trate, the District Magistrate may, whether 
there be an appeal or not, set aside any 
conviction passed on evidence not wholly 
recorded by the Magistrate before whom 
the conviction was held, if such Court or 
District Magistrate is of opinion that the 
accused has been materially prejudiced 
thereby, and may order a new inguiry or 
trial, 

(2) Nothing in this section applies ta cases in which 
proceedings have been stayed under section 346 or in 
which proceedings have been submitted to a superior 
Magistrate under section 349. " 


(3) When a case is transferred under the provisions 
of this Code from one Magistrate to another, the former 
shall be deemed to cease to exercise jurisdiction therein 
and to be succeeded by the latter within the meaning of 


sub-section (1). 

Change :-~The italicised words have been added by section 94 ot 
the Criminal Procedure Code Amendment Act, XVIII of 1922 The 
reasons are stated below in their proper places 


1011, Object and scope of section :~The general prin- 
ciple is that a case must be decided by the Magistrate who heard the 
evidence, But if this principle has to be strictly observed, jt will follow that 
in every case of transfer, the succeeding Magistrate will have to try from 
the beginning all cases which have been partly heard by his predecessor-in- 
office, and there will be endless delay in trials. And this section 1s 
obviously intended to meet such cases—Hardwar vy. Khega, 20 Cal. 870; 
fangilat v. Emp , 19 Cr L.f 657 (Nag) ἴη wiew of the frequent changes 
m the office of Magistrates, the Code provides specially that a Magis- 
trate may pronounce judgment on evidence recorded hy his predecessor 
or on evidence partly recorded by his predecessor and party by himsell— | 
Tarada v. Ὁ. 3 Mad. 112, δὰ 

This section applies not only where one Magistrate is succeeded by 
another but also where the second Magistrate is ἴω hls mn succeeded 
by another Magistrate. The third Magistrate can act on evidence recorded 
by his two predecessors. This section is not confined to α case where 
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there is only 2 single oscrrrence of one Magistrate succeeding another— 
Goviadan ve Krcinart, 45 ML J. $08 

This section gives the succeeding Magistrate jurisdictlon to decide 
the ease on evidence reenrted by his predecessor, but ft cannot give him 
jurisdiction to deliver a fudpment written by hie presecessat, Where the 
Magistrate who heard the evigence and tried the case uae transterted to 
Another district, and from that plice he sent 2 written Judgment which 
was pronounced by his successer at the place where the case was tried, 
held that there was no jurisdict-on to do so and the conviction and sentence 
So passed were illegal and that the accused must be retried —Baisnab 
Charan ν, Arun Al, £0 Cul 664, 35 CLY 202, 24 Cry. 459; Afd. 
Rofique vy K £,.43 CL) 100, 27 Cr] 106. Bur the Madras High 
Court and the Oudh Chic! Court hold that the succeeding Magistrate can 
sign and pronounce the judgment ariten by his predecessor and thus 
adopt [1 as his o¥n—In re Savarimuthy 49 Mad 108, 32 ML J. 81, 
Chandtha vy Emp, 23 OC 109%, 11 OL) 725, In re Sankara Pillar, 
WML, 197,7CrLy 459 


1012. Application of section ἰἰ) This section apphes ta 
an inquiry under Chap ΜῊ therefore where a Magistrate holding an 
mmquiry under section 107 1s transferred after the cxamimation of some 
Prosecution witnesses and is succeeded by another, the person called 
upon to shew cause why he should not give security may under proviso 
(a) insist upon the re-summoning and re-examination of those witnesses—- 
Buroda ν Karimuddi, 4 CLR 452 Venhatachinnayya, 43 Mad 55) 
(FB) 

(2) This section 1s applicable to proceedings under section 145 
Where in the course of such proceedings one Magistrate 1s transferred, 
the succeeding Magistrate can act upon the evidence already recorded— 
Alt Mahomed v Tarak 13 C WN 420, Anu v Jitu, 37 Cal 812, Sondt 
Singh v Govind Singh, § PLT 237, 25 CrLJ 89, Syed Sadek v 
Sachindra, 37 CLJ 128, 24CrLJ 569 


(3) This section apples to inquiries preliminary to commitments. 
The succeeding Magistrate can commit the case to the Sessions on 
evidence recorded by his predecessor-in-office—Sessions Judge v Malinga, 
31 Mad 40, K. E. v Nanhua, 36 Ail 315, 15 CrL J 354, Ghulam 
Jannat v. Emp., 7 Lah 70, 27 CrLJ 627 


(4) This section would enable a Magistrate to try a case in which 
his predecessor has issued a process and granted adjournment, but has 
recorded no evidence—Q. E. v. Govinda, Ratanlal 652 


(5) This section does not apply to cases tried by Benches of Magis- 
trates—Damn v. Bhowam, 23 Cal 194, Q E. v Basappa, 18 Mad, 304, 
Hardwar v_ Khega, 20 Cal 870; Girdhars ν Crown, 2 Lah 237, Abdul 
Ghani v. Emp., 1922 P.L.R. 1, 22 Cr.L J. 511, Malav K £., 9 Bur 
LT. 203, 18 τ} 96 Even the new section 350A does not apply 
where one Magistrate of a Bench is replaced by another; that section con- 
templates cases wherein all the Magistrates constituting the Bench have 
heard the proceedings throughout See Note 1019 under that section, 


z= 
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(6) This section applies only to Magistrates but not to Sessions 
Judges. A Sessions Judge is not competent to pronounce judgment cn 
evidence recorded by his predecessor, or on evidence partly recorded by 
his predecessor and partly by himself—Q. v Ramdoyal, 21 WR. 47; 
Durga Charan vy. Emp., 8 CLJ. 59; Tarada y. Ο., 3 Mad. 112; Badr 
Prasad y Emp, 35 All 63, 13 Cr L.J. 861. Even the consent of the 
accused would not enable the Sessions Judge to do so and validate such 
Procedure~—K Εν, Sakharam, 26 Bom. 50; Bhuta Singh v Emp., 1890 
PR. {,Q. v Salamut, 23 WR. 59 


(7) This section refers to cases where one Magistrate 1s succeeded 
by another Magistrate, and does not apply where the Magistrate remains 
the same and his offictal destgnation is merely changed Thus, where ἃ 
Head Assistant Magistrate, having almost completed the trial of a criminal 
case, was appointed to the office of a Deputy Magistrate in another place 
in the same District, and the case was brought on to his file to the fatter 
place by order of the District Magistrate, he could proceed to try the 
case from the point at which he had arrived as Head Assistant Magistrate 
prior to his transfer to the post of Deputy Magistrate, and the accused 
cannot demand under proviso (a) that the trial must be commenced de 
novo—Karuppana vy. Ahobalamatam, 22 Mad. 47. 

(8) This section does not apply where the District Magistrate holds 
further inquity into a case under section 437 (now 436). In such a case, 
he must hold the inquiry de novo and cannot rely on the evidence recorded 
by the Magistrate who previously tried the case—Q. E. v. Hasau, 6 All 
367 

1013. “Succeeded” :—-A liberal construction should be put upon 
the provisions of section 350 Where on the death of a Magistrate em- 
powered under section 30, the District Magistrate, being the only remain- 
ing Magistrate in the district having powers under that section, took upon 
his file a case which was being tried by the deceased, it was held that the 
District Magistrate must be regarded as having succeeded the deceased 
Magistrate within the meaning of this sectlon—Gorelal ν. Emp, 19 Cr. 
LJ 705 (Nag). When 2 case is transferred from one Mapistrate to 
another, the former Magistrate is suid to be ‘succeeded’ by the latter. 
See sub-section (3) and notes thereunder. 

1014, ‘Recommence the inquiry or trial’ :—If the suc- 
ceeding Magistrate chooses 10 recommence the trial, he must recommence 
by resummoning and re-examining the witnesses. But he cannot go to 
any stage previous to that. He cannot dismiss the complaint under sec- 
tron 203~Bahram vy. Baldeo, 7 C.PL.R 36, or refer the case to the 
Police under section 202 for Inquiry ἀπά report—Sadappachariar ν. Ragara- 
chanar, 9 Mad. 282. 

Ita charge has already been framed by the preceding Magistrate. 
the succeeding Magistrate cannot cancel the charge—Sriramulu ν, Krishna 
Row, 33 Mad. 585; Cron v. Nathu, 1903 P.R. 14; Sirrkade? v Sitaram, 
ILM. 1244, 17 Cr LJ. t. The principle is, that if the proceedings before 
the preceding Magistrate have developed into the stage of a trial by the 
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frame of a charge, the succeeding Magistrate cannot go beyond the stage 
of trial and transform the trial proccedings into an inquiry by cancellation 
of the charge—Sriramulu v, Krishna Row, 38 Mad. 585. And since the 
succeeding Magistrate cannot cancel the charge, an order subsequently 
passed Ictting off the 2ecused is one of acquittal and not one of discharge— 
Sunkadri v. Sitarama, supra; Sriramulu v. Krishna, 33 Mad, 585 


If a trial 1s commenced de novo by the succeeding Magistrate, he must 
observe all the procedure of the trial and cannot omit any part of the 
procedure. Where In a de novo frial the Magistrate omitted to examine 
the prosecution witnesses (who had already been examined by the preced- 
ing Magistrate) but allowed them to be cross-examined by the defence, 
it was held that the trial was not in due complisnce with this section and 
ought to be set aside—Sobh Nath v. Emp., 12 ΟΝ, 138; Sidik v. 
Emp, 20 SLR. 50, 27 CrL J, 332. A de novo tral means a trial 
from the beginning of the case. The object of granting a de novo trial 
is to enable the Magistrate who hears the case to see the way in which 
the wittesses give evidence before tim, to mark chem demeanour amt 
thereby to be in 8 position to judge of their credibility This object is 
lost if the witnesses are not examined again byt are only allowed to be 
crose-examined by the accused. Such ἃ procedure is not a de novo trial, 
and the conviction of the accused must be set aside—Naraygna v Bojanna, 
49 ML J. 423, 26 Cr.L J. 1596 Similarly, where the Magistrate holding 
the de novo trial merely read over to the accused the deposition of the 
prosecution witnesses (recorded by the preceding Magistrate) though he 
allowed them to be cross-examined, the procedure was held to be illegal— 
Hnin v. Than Pe, 19 Cr.L J. 321, 9 L.B.R. 92, 44 IC 337, Mangal 
Singh v. Crown, 1919 P W.R. 16; Mangal Singh v. Emp., 22 Cr LJ. 119 
(Lah) A Magistrate proceeding to recommence the inquiry or trial can- 
not rely upon the previously recorded evidence—Nartar y. Emp., 28 Cr.L J. 
302 (Lah) Cf. In re Rangaswamu, 52 Mad. 73, 30 Cr.L J 183 (184). 


Transfer of Magrstrate to his original place —Before the conclusion 
of the trial the trying Magistrate was transferred Thereupon the case 
was transferred to the file of a superior Magistrate who began to try it 
de nove Afterwards the original Magistrate was re-transferred to his 
original place, and the supertor Magistrate transferred the case to him sith 
a direction to proceed from where he had originally teft it It was held 
that the inferior Magistrate must try the ease de novo, and could not 
proceed from where he had originally left the case, because all that hag 
taken place before the inferior Magistrate originatly had been superseded 
—Daroga Choudhury v Emp, 20 Cr.L} 638 (Pat), Jago Singh v 
Emp , 20 Cr.L.J 820 (Pat), Emp. v. Anand Sarup, 3 All 563 

Transfer of case to the ortginal Magistrate —A Magistrete y., 
transferred after he had finished the major portion of the trial of # «, 
The succeeding Magistrate granted ade novo tral But the Dietey.4 yw, 
trate was of op:mon that as only a small amount of work repisdas 2 oa 
done in the case, it could be best done by the Magistrate win, 4, eel 
the case, and so he (Di. Magistrate) transferred the case $y 40 oe, cendl 
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‘Magistrate. Held that even the original Magistrate to whom the case 
‘was thus transferred could not take up the case from the point at which 
‘he had left it, but that he must start the case de nove, because as soon as 
‘he was transferred all the proceedings which had previously taken place 
sbefore him were wiped out—Sardar Khan Soheb v. Athanulla, 47 MLJ, 
926, 26 Cr.L.J. 510. In another case it has been held that the District 
Magistrate cannot transfer the case to the original Magistrate (who has 
no more jurisdiction to proceed with the case), but that the new Magis- 
trate who has taken up the case de nove must proceed with the trial— 
Sriranga v Subramania, 24 LW. 640, 28 Cr.L.J 23 (24) 


1015. Proviso (4) —Right of Accused :—Under the proviso (a), 
the accused has a right to demand that the witnesses or any of them shall 
be resummoned or reheatd. The policy of the law is that an accused 
should be able to claim a right not to be convicted by a Magistrate who 
has not himself heard the whole evidence—Sahib Din v. Crown, 3 Lah 
{15, 23 Cr LJ, 330 Ὑπὸ accused can exercise his right under the proviso 
(a) in case of a friat only; where a preliminary inquiry before commit- 
ment is transferred before frame of charge, the accused is not as of 
fight entitled to an inquiry de novo~Palaniandy, 32 Mad. 218, Crown 
v Nathu, 1903 P.R. 14 Proceedings in ἃ warrant case before a charge 
is framed are merely an inquiry and not a frial, and if 8 case is transterred 
at that stage, the accused cannot demand a fresh examination of witnesses 
to be made by the succeeding Magistrate—Ramanathan v K. E., 46 Mad 
719 But the accused is not altogether without a remedy, because as 
soon as the charge is framed by the succeeding Magistrate, he can under 
sec, 256 recall all the prosecution witnesses whose evidence has been 
taken, and thus he has ἃ right equivalent to that of demanding a de novo 
trial—Palaniandy v. Emp., 32 Mad. 218 (219). But acording to the 
Calcutta High Court a trial commences as soon as the case is called 
on with the Magistrate on the Bench, the accused on the dock, and the 
representatives of the prosecution and for the defence are present in 
Court for the hearing of the case. The proper time for the accused to 
ask for resummoning and rehearing of the witnesses is as soon es the trial 
commences before the second Magistrate—Gomar Sirdar v, Q. E, 25 
Cal, 863. In trials of summons cases and in summary tras, the time 
when the accused is to demand that the witnesses shall be resummoned 
and reheard is when the second Magistrate commences his proceedings— 
Sahib Din v. Crown, 3 Lah. 115, 23 Cr.L J. 330. 


According to the Calcutta High Court, this proviso applies only to ἃ 
trial and does not apply to an inguiry under section 145, consequently, 
a Magistrate has power to proceed with the inquiry of a case under sec 
145, where a portion of the evidence has been recorded by his predeces- 
sor, and he is not bound to start the proceeding de novo on the application 
of the accused—Syed Sadek v. Sachindra, 37 C.L.J. $28; Sondi Singh v. 
Govind, 5 P.L.T, 237, 25 Cr.L J. 89. But a Full Bench of the Madras 
High Court has laid down that the proviso (c) applies to an inguiry under 
sec, 117, because such inquiry, according to sub-section (2) of sec. U7. 
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as made in the manner prescribed for conducting ‘‘trials’’ in summons 
or warrant cases and in fact has all the features of a trial—Venkata 
Chinnaya vy. K. E., 43 Mad 511 (FB). This 1s also the view of the 
Oudh Court—Baiy Nath, v Emp., 27 OC. 323, 25 CrLJ 1380. 

The accused person must himself clam or waive the right. Where 
ἃ case was transferred from one Magistrate to another, and during the 
arguments on the transfer application the pleader for the accused stated 
his intention not to have a de novo trial in the Court to which the case 
was transferred, and subsequently the accused demanded a trial de novo, 
it was held that there was no waiver of the mght under this section, and 
ahat there must be a de novo trtal—jangi Lal, 19 Cr LJ 657 (Nag). 


The Magistrate is not bound to ascertain from the accused whether 
te wishes to exercise the right conferred by this proviso This Section 
confers the right on the accused to demand, and does not prescribe that 
‘the Magistrate shall ask the accused whether he will exercise the right 
or not—Nga Po v. Κι E., U.B.R. (1912) 151. The Magistrate is not 
‘bound to have the accused brought before him to ascertain whether he 
wishes to exercise this right—Kesram v. Emp., 1864 PR. 6. An omission 
on the part of the Magistrate to ask the accused whether he wants evidence 
to be reheard 1s a mere irregularity, curable by sec. 537 In Barach: v. 
Κι E, 0 Bur. L.T, 73, 17 Cr.L.J. 401, however, it has been held that 
dt is necessary for the Magistrate to acquaint the accused with the fact 
that he is entitled to have the witnesses re-called and re-exammmed. 
‘There are many cases in which it is desirable that the Magistrate who 
Passes judgment should have the opportunity of seeing the witnesses. 

But there is no doubt that if the accused wants the evidence to be 
reheard, the Magistrate must recommence the trial—Hnyin v. Than Pe, 
9 L.B.R. 92, 19 Cr.L J. 321, and the refusal by the Magistrate to do 
so would be an illegality not curable by sec. 537—Amir Khan v. Emp., 
1903 P.R. 3; Gomer Sirdar v. Q. E., 25 Cal. 863. 

An accused can demand a de novo trial on the ground of transfer of 
athe trying Magistrate, but not on the ground that that Magistrate had not 
heard his counsel—Chandika Prosad v. K. E., 28 OC. 109, 25 Cr.L J 
1015. 

Where the accused claims under this section to have the witnesses 
fe-examined by the succeeding Magistrate, the witnesses should be re- 
tied without the payment of any fees—Elas v, Ezekiel, 8 Bur. 

Under this clause, when a trial is held de novo, it Is the duty of the 
Magistrate, on the desire of the accused, to re-summon the witnesses. 
But the Magistrate can resummon only those witnesses who are available. 
Mf any witness dies in the meantime, and the evidence which he gave 
belore the previous Magistrate is proved and relied upon, and the other 
witnesses are resummoned, the procedure is quite in accordance with 
law—Lehal v. Emp., 8 Lah 570, 28 Cr.b.J. 451. 

1016. Proviso (b) :—A District Magistrate can under proviso (δ) 
set aside ἃ conviction passed by a first class Msgistrate in the district 
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though No appeal hes from hus order to the District Magistrate—Q E. 
v Purya Gopal, 9 Bom 100; Opendra v. Dukhini, 12 Cal 473, Q. Ε 
v Laskari, 7 All. 853; In re Padmanabha, 8 Mad 18. 


1017. Sub-section (2) :—The procedure laid down in this sec- 
tion does not apply to proceedings stayed under sec, 346—Muhammad v. 
ἈΚ. E, 1905 P.R 25 Thus, where a Magistrate trying ἃ case was of 
opinion that the accused deserved a severer punishment than he could 
inflict, and stayed the proceedings and submitted the case to the District 
Magistrate under sec. 346, it was held that the District Magistrate could 
Not convict the accused on the evidence recorded by the referring Macis- 
trate even though the accused did not want the evidence to be reheard— 
Muhammed vy K. E., 1905 PR. 25, Ambika v. Emp, 19 Crb.J 625 
(Pat}-> In such a case the accused has no power to waive his right to a 
trial de novo; and the failure to hold a trial de novo 1s an illegality which 
vitiates the whole trial and is not merely an irregularity cavered by sec, 
537—Ambika v. Emp, 19 Cr.LJ 625 (Pat). 

This subsection as now amended further lays down that the procedure 
of this section does not apply to sec. 349 Even prior ta this amendment 
it was held that the superior Magistrate to whom a case had been 
transferred under section 349 could act upon the evidence already 
tecorded by the subordinate Magistrate and was not bound to hold a de 
novo trial—Raghava, 2 Weir 428. This 1s now made clear by the present 
amendment. See K. E v. Dodo, 18 SL.R 216, 26 CrL.J 1363. 

" 1018, Sub-section (3) —Transfer of proceedings :—-Subsection (1) 
applies where the Magistrate 1s transferred from one place to another, 
the case remaining in the same Court But does that subsection apply 
where a case is transferred from one Magisttafe to another, under section 
528, the Magistrate remaining in the same post? In other words, does 
that subsection apply to transfer of cascs as well, or is it confined only to 
transfer of Magistrates only? There was some difference of opinion under 
the old section as to this question In the following cases, it has been 
held that this section covers cases where proceedings are transferred by 
section 528 from the Court of one Magistrate to that of another ἢ because 
as soon as a case is transferred [rom one Magistrate ta another the former 
‘ceases to exercise jurisdiction’ in the case within the meaning of this 
section—Alahesh v Emp., 35 Cal. 457, Kudrutulla v. Emp , 39 Cal. 781; 
Palamandy ν. Emp., 32 Mad. 218, Barachi v Emp., 10 Bur. L.T. 73, 17 
Crij. 401; Chandra Kishore ν. K E., 2t CW N, 755; Ramdas ¥. 
Emp., 40 All 307, Nanhua, 36 All. 315, Akbar All y, Emp . 20 Cr.L J. 
4l (Nag); Ganga Chetty v. Emp, 20 Cr.LJ 496; Rupa Singh v. Emp, 

22 Cr.L J. 82, 1 P.L.T. 679 But the contrary view was taken In the 

following cases—Q. E. ν, Angnu, 1889 ἃ ΙΝ, 130; Dy Leg Rem. v. 

Upendra. 12 C.W.N. 140; Crown v, La Tok, 1 L B.R. 301; Q E£ %. 

Radhe, 12 All. 66, Q. E. ν. Bashir, 14 All. 348; Lavya νυ. Emp. } 

N.LR, 187. 

To remove this confilct of opinion, subsection (3) has been δὐδεό, 
adopting the former view. ‘There has been some difference of op niet 
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as to the pusition when cases are transferred from one Magistrate to 
another otherwise than from a predecessor to a successor in office. The 
Amendment provides that the Magistrate from whom the case is transferred 
shall be deemed to cease to have jurisdiction within the meaning of this 
section’’—Statement of Objects and Reasons (1914). 


- 350A. No order or judgment of a Bench of Magis- 

᾿ ‘i trates shall be invalid by reason only 

tiaras aR constitu: of @ change having occurred in the 

constitution of the Bench in any 

case in which the Bench by which such order or judgment 

is passed is duly constituted under sections 15 and 16, 

cand the Magistrates constituting the same have been 
present on the Bench throughout the proceedings. 


This section has been added by sec. 95 of the Criminal Procedure 
Code Amendment Act XVIII of 1923 


In the Bill of 1921, it was intended to add the following sub-section 
to section 350 :— 

“(4 The provisions of this section shall apply, so far as may be, to 
proceedings before any Bench of Magistrates constituted under section 
15 wherever the Magistrates sitting together in any proceeding are not 
the same as those who were sitting together at the last hearing thereof ”” 


In other words, it was intended to lay down that if during the hear- 
ing of a trial, any Magistrate of a Bench was absent and was replaced 
by another, such a change would not affect the proceeding and the trial 
need not be commenced de novo; the new Magistrate would be able to 
act on the evidence already recorded. But this clause did not meet with 
the approval of the Joint Committee who observed, ‘‘We think, however, 
that the new sub-section (4) which has been introduced in the Built to 
deal with the case of Benches goes somewhat too far, and we have 
substituted for it a new section after section 350 which in our opinion 
gives effect to the law ἃς [πιὰ down by the High Courts Briefly, it 
Provides that a judgment of a Bench shall be valid when the Bench is 
duly constituted at the ume of passing the judgment and the judgment is 
passed by Magistrates all of whom have heard the proceedings throughout "* 
—Report of the Joint Committee (1922) 


1019. All Magistrates must be present through- 
‘out :—This section lays down that all the Magistrates who take part in 
the Judgment must have been present throughout the proceedings If one 
of them has been absent during the nal or during a portion of the trial 
and has not heard all the evidence, he cannot take part in the judgment 
Thus, where the evidence for the prosecution wes taken before two 
Honorary Magistrates A and B and on a subsequent day the evidence for 
the defence was taken and judgment delivered by B and C, held that as 
C was not present throughout the proceeding, the trial was bad The 
High Court set aside the decision and ordered a new trial—Hardsar τ 
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Khega, 20 Cal. 870 (873); Q. E. v. Basappa, 18 Mad. 394. Where the 
evidence for the prosecution was heard by three Magistrates A, B and C, 
and on a subsequent day four different Magistrates, D, E, F and G, none 
of whom had previously attended, recorded the evidence for the defence 
and acquitted the accused, held that the trial must be set aside-—Ram 
Sundar v. Rajab, 12 Cal. 558 (559); Hala v. Emp, 8 L.B.R. 463, 18 Cr. 
L.J. 96. Where the trial of the accused was commenced before a Bench 
of four Magistrates who heard part of the evidence, and continued before 
the same four Magistrates and another who joined as the fifth, and all 
the five Magistrates delivered judgment, held that the trial was vitiated 
and there must be a retrial—Re Subramania, 38 Mad. 304 (305); Damri 
v. Bhowant, 23 Cal. 194 (195). Only those persons who have heard the 
whole of the evidence can decide the case. If the trial is commenced by 
two Magistrates A and B, and then a third member C joins and takes 
part in the decision, the trial is vitiated Although the two Magistrates 
A and B nave heard the evidence throughout, it is impossible to say to 
what extent their opinion may not have been influenced by the third’ 
Magistrate who has only heard a portion of the evidence-—-Damri v 
Bhowani, supra, Four Magistrates A, B, C and D, commenced the trial. 
But A was absent during a part of the trial, but eventually he, with the 
three other Magistrates who had been sitting throughout the trial, signed’ 
the order convicting the accused Held that the trial was vitiated, 85. 
A was absent during a part of the proceedings, evefl though the three 
Magistrates sat throughout the proceeding and formed the quorum accord- 
ing to rules It 1s wrong that a Magistrate who has been absent durmg a 
part of the trial should express an opinion on evidence which he has not 
heard and very possibly influence his fellow Magistrates, although they 
are in a better position than he is to decide the case—E£mp. ν, Gangappa, 
23 Bom.L R 833, 22 Cr.LJ, 615, 63 1C. 151 (152) Where in a triat 
before a Bench consisting of three Magistrates, one of them was absent 
after the commencement of the trial, and important evidence was recorded’ 
in his absence, but on the following day he joined with the other Magis- 
trates in signing the order of conviction of the accused, the convictior 
was held to be bad—Shumbhu v Ram Komul, 13 CL.R 212 This sec- 
tion practically lays down that sec 350 does not apply to trials before 
Benches of Magistrates; that in such trials the case should be decided by 
the Magistrates who have heard the whole of the evidence—Damri ν 
Bhoweni, supra, Hardwar v. Khega, supra, {tala v. Emp.. 8 L.BR 463, 
{8 Cr.L J. 96; Girdhari v. Crown, 2 Lah, 237 (238); Abdul Ghani, 1922 
PLR. 1, 22 Cr.L.J. 511, 62 1C. 335 In an Allahabad case a trial was 
partly held betore J and N who heard the prosecution evidence, and the 
case was adjourned and on the next day was heard by J and P, before 
whom the prosecution witness was cross-examined and defence evidence 
was taken? the case was gpain adjourned and on the third day J and N 
proceeded to deliver judgment Held that the judgment ought to hsve 
been delivered by J and P who had heard the major portion of the evi- 
dence—Emp. v. Mathura, 41 All. 116 (125) This case was decided with 
reference to certain rules framed by the Ὁ. P. Government as to the 
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constitution of Benches, and also with reference to the circumstances of 
the case. But it is no longer good law in wew of the present section 
350A, because the Magistrate P was not present throughout the proceedings. 


Where out of three Magistrates constituting a Bench, only one is 
present on all hearings throughout the trial, sitting sometimes with one, 
sometimes with the other, and sometimes with both, the trial is bad as 
contravening the provisions of this section, even though the quorum 
consisted of tvo—Banwan v. Emp., 7 Lah. 122, 27 Cr.L.J. 463. Thus, 
a Bench of Magistrates consisted of A, B and C A and B began the 
trial and recorded a portion of the evidence. B and C sat at the next 
two heatngs, and all the three sat at the subsequent hearmgs and signed 
the judgment Held that the trial was bad as it contravened the provisions 
of this section, even though the quorum required was only two—Suraj 
Bal v. Emp, 4 O.WN 1240, 29 Cr.L J. 310 (311), Briy Bhukhan v. 
Ram Kurat, 10 O.L.J 614, 25 CrLJ 198, A.TR 1923 Oudh 163 (165). 
In order that the conviction should be legal, st must be by a quorum of 
Magistrates required under the rules, each of whom has heard the whole 
evidence—Emp. v. Nihchal, 13 $.L.R. 166, 53 1C. 609, 20 Cr.LJ 760, 


1020. Absence of unnecessary Magistrates :—Where a 
trial was begun before a Bench of seven Magistrates, and when the 
judgment was pronounced, only five out of the seven were present, and 
these five members constituted a legal Bench, st was held that the mere 
circumstance that two out of the seven Magistrates were absent on the 
day on which the accused was convicted did not affect the legality of tho 
conviction, as the other five Magistrates who legally constituted the Bench 
attended the trial from beginning to end—Karuppana vy Charman, 21 
Mad. 246. Where two Magistrates who decided a case sat throughout the 
trial and constituted as quorum of the Bench, the trial would not be 
vitiated by the mere fact that two Other Magistrates who were not 
necessary to the quorum and who wefe present at the time of the com- 
mencement of the inquiry were not on the Bench at the time of the 
decision of the case—Venkatrama v. Swaminatha, 38 Mad 797, 15 Crt. J. 
S49, Balbhadri v Tibhuban, 6 Cr.L.) 43, 3 NLR. 67, Khuda Hubet 
v Emp, 15 A.L,}. 463, 18 Cr.L J 749. But if by reason of the absetns 
of a member, the remaining members did not legally constitute the δε οὶ 
the trial could not proceed Thus, where a Bench consisted of δ, 4 
and C, but A was absent on the first day of trial when the witnesxe poy 
examined and also on the day of judgment, it was held that the cutrn+ 4 
of the accused by B and C atone was bad and that there must le . 4. 
ἘΠ te Tantrava: Βαριταμι, 36 MLJ 362, 20 CrLJ 823, & “αὶ 

Want of quorum .—Where @ Bench of Maglite o0.c-, 
by the Local Government is, under the notification estar x 1) 
consist of not less than two members. one member of ty, 
alone adjudicate upon a case—K Ε ¥ Lodo IM2 AY? 
a case was tned by a Bench of Mapistrates, one of w, 1. 
evidence while the other was sitting close by anf p—-, 2 | 
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case, held that as the hearing took place practically before only one of 
the Honorary Magistrates, the order must be set aside and the case tried 
de novo—Sultan v. Shamser, 25 O.C. 182, 23 Cr.L.] 696, A.LR. 1922 
Oudh 21, Where the rules relating to a Bench of Magistrates provide 
that two members shall constitute the quorum, the evidence recorded by 
a Magistrate sitting singly is not evidence recorded in a Court, and the 
mere reading over to the Bench, when properly constituted, of the state- 
ments so recorded would not render those statements admissible as evi~ 
dence—Emp vy. Gulu, 20 S.L.R 134, 27 CrL.J 542 (543). Simularly, 
ἃ trial by two members of a Bench which according to rules, must consist 
Οἱ not less than three members, 1s bad in law—Q E. v Muthia, 16 Mad. 
410. Thus, where a Bench of three Magistrates constituted under the 
rules commenced a trial and heard the prosecution evidence but after- 
wards one member of the Bench was absent, and the remaining two 
Magistrates went on with the trial, heard the defence evidence and con- 
victed the accused, held that the trial having been in contravention of 
the rules was void, The trial ought to have been adjourned till the 
absent member was present, or it should have been held afresh before 
a different set of Magistrates—Emp v. Mohideen, 44 Bom. 400, 2! Cr. 


LJ 369 See also 36 ML J. 362 supra. 


351. (1) Any person attending a Criminal Court, 

, although not under arrest or upen a 

dee ng Cone” summons, may be detained by such 

Court for the purpose of inquiry 

into or trial of any offence of which such Court can take 

cognizance and which, from the evidence, may appear 

to have been committed, and may be proceeded against 
as though he had been arrested or summoned. 

(2) When the detention takes place in the course of 
an inquiry under Chapter XVIII or after a trial has been 
begun, the proceedings in respect of such person shall be 
commenced afresh, and the witnesses reheared, 

1021, This section applies even though a trial has actually been 
begun. In Q. v. Sutherland, 14 W.R. 20, st was held that this section 
could not be applied where the trial was actually being proceeded with, 
because such a course deprived the prisoner of the opportumty of prepar- 
ing his defence and subjected him to be tried on evidence which was taken 
before he was put snto the position of a prisoner. This ruling is no longer 
nood law, because sub-section (2) provides for the diMfculty presented in 
that ruling and requires the proceedings to be commenced afresh 

This is 5 self-contained section and the cognisance which a Magistrate 
lakes under this section in respect of an offence is independent of the 


Provisions of sec. 190 {c}. Consequently the provisions of secnon 9] 
Ste inapphcable where a Magistrate takes cognisance under this section—— 
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Emp v Sakhia, 5 NLR 113 (114). As to taking cognisance against ἃ 
witness im a case, see notes under section 190 (c) 


352. The place in which any Criminal Court is held 
for the purpose of inquiring into or 
trying any offence shall be deemed 
an open Court to which the public generally may have 
access, so far as the same can conveniently contain them : 

Provided that the presiding Judge or Magistrate may, 
if he thinks fit, order at any stage of any inquiry into, or 
trial of, any particular case, that the public generally, or 
any particular person, shall not have access to or be or 
remain in, the room or building used by the Court. 

1022. Court to be open :—Jail frial—This section does not 
necessarily make a trial in a jail invalid where there is nothing to show 
that admittance was refused to any one who desired it or that the prisoners 
were unable to communicate with their friends or counsel But it is un- 
desirable to hold trials in a jail, because it is difficult to get counsel to 
appear in jail—Sahai Singh v Crown, 1917 P.W.R 21. . 


- The evidence of a Ghosha woman should be taken behind a purdah 
at a private place where she can come, in the presence of the accused 
only, the Judge taking such precaution as he can to secure her identity 
—Anonymous, 2 Weir 432. ΤΑ Ἢ 


Exclusion of police Officers :—A police officer who has investigated 
into a case should not be allowed to be present before a Magistrate when 
he records a confession made by the accused—Emp. v. Ramananda, 1885 
AW.N. 221, 


This section gives power to the Court of ordering that-any particular 
person shall not remain in the room used by the Court. It makes no 
exception in the case of a Police-officer. When the accused person 
objects to the presence of a Police-officer or other person, the Magistrate 
has to decide whether the accused’s fear of prejudice to his case is 
reasonable, considering the intelligence and susceptibilities of the class to 
which he belongs, and not mérely whether the presence is convenient or 
helpful to the Court or the prosecution It 1s not advisable that a Police 
officer interested in the case proceeding before the Magistrate should 
receive exceptional treatment, as @ seat on a dais, as st is calculated to 
breed suspicion in the mind of the accused as to the independence of the 
Magistrate—Nathn Singh v Emp., 8 N.LJ 95, 26 Cr.L.J. 1130. 


Courts to be open. 
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Case, held that as the hearing took place practically before only one of 
the Honorary Magistrates, the order must be set aside and the case tried 
de novo—Sultan y. Shamser, 25 O.C 182, 23 Cr.L J. 696, A.LR. 1922 
Oudh 21. Where the rules relating to a Bench of Magistrates provide 
that two members shall constitute the quorum, the evidence recorded by 
a Magistrate sitting singly is not evidence recorded in a Court, and the 
mere reading over to the Bench, when properly constituted, of the state- 
ments so recorded would not render those statements admissible as evi- 
dence—Emp. v, Gulu, 20 5.1. Ε 134, 27 CrLJ 542 (543) Similarly, 
4 trial by two members of a Bench which according to rules must consist 
of not less than three members, 1s bad in law—~Q E. v. Muthia, 16 Mad 
410. Thus, where a Bench of three Magistrates constituted under the 
rules commenced a trial and heard the prosecution evidence but after- 
wards one member of the Bench was absent, and the remaming two 
Magistrates went on with the trial, heard the defence evidence and con- 
victed the accused, held that the tral having been in contravention of 
the rules was void. The trial ought to have been adjourned till the 
absent member was present, or it should have been held afresh before 
a different set of Magistrates—Emp. v. Mohideen, 44 Bom 400, 21 Cr 
L.J 369. See also 36 MLJ 362 supra. 


351. (1) Any person attending a Criminal Court, 

although not under arrest or upon a 

date tenon of ener summons, may be detained by such 

Court for the purpose of inquiry 

into or trial of any offence of which such Court can take 

cognizance and which, from the evidence, may appear 

to have been committed, and may be proceeded against 
as though he had been arrested or summoned, 

(2) When the detention takes place in the course of 
an inquiry under Chapter XVIII or after a trial has been 
begun, the proceedings in respect of such person shall be 
commenced afresh, and the witnesses reheared. 

1021, This section apples even though a trial has actually been 
begun In Q. v. Sutherland, 14 WR. 20, it was held that this section 
could not be applied where the trial was actually being proceeded with, 
because such a course deprived the prisoner of the opportunity of prepare 
ing his detence and subjected him ta be tried on evidence which was taken 
before be was put into the posion of a prisoner. This ruling is no longer 
good law, because sub-section {2) provides for the difficulty presented in 
that ruling and requires the proceedings to be commenced afresh 

This is a self-contained section and the cognisance which a Magistrate 
takes under this section in respect of an offence 1s Independent of the 


Provisions of sec. 190 (c) Consequently the provisions of section 12] 
are inapplicable where a Magisirste takes cogmisance under this section 


aa 
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taken in the absence of the prisoner at a former trial was read out to 
them and put in as evidence at the present trial, it was held that the 
proceeding was itregular and prejudicial to the prisoner, and that such 
witnesses should have been subjected to a fresh oral examination in the 
presence of the prisoner—Q. v Bishonath, 12 W.R. 3. See also Q .E. 
v Nund Ram, 9 All. 609, Reg v. Buldev, Ratanlal 24. 

The Magistrate should not only take the evidence in the presence of 
the accused, but his tecord must show on the face of it that he had done 
so. The Magistrate should, by the use of a few apt words on the face 
of the deposition, make it apparent that he had taken the evidence in 
the presence of the accused—Q. E v Pohop Singh, 10 All. 174. 

When his personal attendance is dispensed with :—Sce sec. 205, The 
presence of an accused person may be dispensed with on ground of his 
ilhealth—Emp vy King, 14 Bom L.R, 236. A respectable pardanashin 
woman should not ordinarily be compelled to appear in person in the Arst 
instance unless and until there Jea strong likelihood of the charge being 
proved—Habbo v. Crown, 1909 P W.R. 5, 9 Cr.L.J. 188, In re Kanda- 
mani, 45 Mad 359, and where her presence is dispensed with, the 
evidence may be recorded in the presence of her pleader—Prem Kaur v 
awe Sham, 1908 PWR 20; In re Kandamant, 45 Mad, 359, 23 Cr.L,J. 
2a 


354. In inquiries and trials (other than summary 
Manner of recording ttials) under this Code by or before 
evidence outside presic a Magistrate (other than a Presi- 
dency-towns, dency Magistrate) or Sessions 
Judge, the evidence of the witnesses shall he recorded in 
the following manner. 


355. (I}In summons ‘cases tried before a Magistrate 
Record in summons other than a Presidenéy Magistrate, 
cestain elfetnes th oe and in cases of the offences men- 
and second class Magis. tioned in sub-section (1) of section 
Hrates 260, clauses (b) to (m) both inclu- 
sive, when tried by a Magistrate of the first or second 
class, and in all proceedings under section 514 (if not in 
the course of a trial), the Magistrate shall make a memo- 
randum of the substance of the evidence of each witness 
as the examination of the witness proceeds. 

(2) Such memorandum shall be written and signed 
by the Magistrate with his own hand, and shall form part 
of the record, 

(3) If the Magistrate is prevented from making 
memorandum as above required, he shall oy 


956 THE CODE OF CRIMINAL PROCEDURE [Cu. XXV. 


reason of his inability to do so, and shall cause such 
memorandum to be made in writing from his dictation 
in open Court, and shall sign the same, and such memo- 
randum shall form part of the record. 

1024. Scope of section :—In summons cases, the deposition 
may be recorded in the form of a memorandum, but it is not necessary 
that the recorded deposition should be read over to the accused, and an 
omission to do so cannot be regarded as a fatal detect—Anonymous, 2 


Weir 433. 

In cases referred to in section 260, if they are tried summarily, only 
the substance of the evidence must be embodied in the judgment, as well 
as the particulars mentioned in section 264 If those cases are tried 
regularly, instead of summarily, the procedure of this section is to be 
followed—Kuchi v. K. E., 3 L.BR 3. The language of section 354 
(“other than summary trials’’) shows that section 355 does not apply to 
a summary tral, and in such a trial, the Magistrate need not make any 
memorandum of the substance of the evidence of each witness Even 
if he makes such a memorandum, the notes do not form part of the 
Tecord and need not and should not be kept on the record, the Magistrate 
is at liberty to destroy the notes if he pleases—Mantoo v. Emp., 49 All. 
261, 28 Cr.LJ 97 (dissenting from Satish Chandra vy. Emp., 48 Cal. 
280); Ismail v Emp, 25 ALJ 346, 28 Cr.L.J. 442. See Note 864 
under sec. 263 This section apples to offences commg within clauses 
(Ὁ) to {πὴ of sec 260, but not to offences falling under sec 261. 
Therefore, in a trial of an offence specified in sec. 261, the Magistrate 
15 not bound to make any memorandum οἱ evidence Even 3! he takes 
down rough notes of evidence in such a trial, they do not form part of 
the record and may be destroyed by him--Chimanlal v. Emp , 29 Bom. 
L.R. 710, 28 Cr.L.J. 537 (538). 

In proceedings under Chapter XXXVI (maintenance proceedings) the 
evidence ought not to be recorded as in summary trials, but in the manner 
provided by this secnon—Kalkdas: v. Durga Charan, 20 Cal 351, 

There is no provision as to the Janguage in which the memorandum 
15 to be recorded But there is also no provision which renders 1! iegal 
for an Indian second class Magistrate to record the memorandum 10 
English. Such a procedure is a mere irregularity which does not vitiate 
the trial, unless a failure of justice has been occasioned thereby—Q. E. 
v. Gopal, 19 Mad 269. 

Under Sub-section (3) the Magistrate must sign the record, if he 
omits to do so, the illegality vitiates the trial—Balheshwar vy. Emp., 3 
P.L.T, 322, 23 Cr.L-J 114, A.LR, 1922 Pat. 5, 

356. (1) In all other trials before Courts of Session 
Record in other cases and Magistrates (other than Presi- 
outside presidency- dency Magistrates), and in all 
toyens. inquiries under Chapters XII and 
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XVIII, the evidence of each witness shall be taken down 
in writing in the language of the Court by the Magistrate 
or Sessions Judge, or in his presence and hearing and 
under his personal direction and superintendence, and 
shall be signed by the Magistrate or Sessions Judge. 


(2) When the evidence of such witness is given in 

: ᾿ _ English, the Magistrate or Sessions 

Eeyidenee given in dodge may take it down in that 

language with his own hand, and, 

unless the accused is familiar with English, or the 

language of the Court is English, an authenticated 

translation of such evidence in the language of the Court 
shall form part of the record, 


(2-A}. When the eurdence of such witness is given 
in any other language, not being English, than the 
language of the Court, the Magistrate or Sessions Judge 
may take it down in that language with his own hand, or 
cause it to be taken down in that language in his pre- 
sence and hearing and under his personal direction and 
superintendence, and an authenticated translation of such 
evidence in the language of the Court or in English shall 
form part of the record. 


(3) In cases in which the evidence is not taken down 
Memorandum when ἰδ writing by the Magistrate or 
evidence not taken Sessions Judge, he shall, as the 
Pa ee the Migrate examination of each witness pro- 
ceeds, make a memorandum of 
the substance of what such witness deposes; and such 
memorandum shall be written and signed by the Magis- 
trate or Sessions Judge with his own hand, and shall 
form part of the record. 


(4) If the Magistrate or Sessions Judge is prevented 

rom making a memorandum as above required, he shall 
record the reason of his inability to make it. 

___ Change *—Sub-section (2A) has been added by section 96 of the 
Criminal Procedure Code Amendment Act, XVIII of 1073 The reason is 
thus stated- ‘Section 356 does not provide for evidence being taken 
down in any other language than that of the Court or, if the language of 
the Court is not Enghsh, in Englsh The result is a certain loss of /* 
vecuracy whenever evidence is given in a third language, as it has to” δ᾿ 3 
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be translated into, and taken down in, the language of the Court or in 
English The object of the amendment is to secure greater accuracy 
and to avoid waste of time in translation '—Stafement of Objects and 


Reasons (1921). 

The words “‘or cause it to be taken.. 
sub-section (2A) are intended ‘‘to meet the case of a Magistrate or Judge 
who does not know the language in which the evidence is given. In 
such cases tt will be necessary for the Magistrate or Judge to have the 
statement recorded in the language in which the evidence ss given"— 
Legtslative Assembly Debates, 7th February 1923, page 2035 


1025. Record of evidence :—The provisions of this section 
ase imperative, and omission to record the evidence in the modé pre- 
scribed by this section 1s a material irregularity sufficient to set aside the 
proceedings—Janki Prosad v. Emp., 19 Cr.L.J. 235 (Pat); Q. Ε. ν. 
Barmayt, 1891 AWN 145. Where a Magistrate made no vernacular 
record of the evidence of the complainant and his witnesses, the procedure 
was held to be illegal—Mata: v. Anant Ram, 1890 AWN 164; Udit 


Naran vy, Emp., 17 ALJ 1146, 21 Cr.L.J. 28. 

The provisions of sub-section (1) are imperative, and the entire evi- 
dence must be recorded fully esther by the Magistrate himself, or by 
somebody else under the direction of the Magistrate. In the latter case 
(1.e, where the evidenge 1s recorded by any person other than a Magis- 
trate), the Magistrate should under sub-section (3) make a memorandum of 
the evidence But subsection (3) does not override the provisions of sub- 
section (1) but 1s merely supplementary to st In other words, the fact 
that the Magistrate is making a memorandum of the evidence does not 
do away with the necess:ty of the evidence being fully recorded by some 
other officer of the Court Where a Magistrate, in a proceeding under 
section 145, neither recorded the evidence fully in his own hand, nor 
caused it to be recorded fully by anybody else, but simply made a 
memorandum of the evidence, purporting to act under subsection (3), it 
was held that the provisions of subsection (1) not being complied with, 
the whole proceedings must be set aside—Sadananda v. Krishna Mandal, 


42 Cal, 381. 
lf the Court consists of more than one Judge (e.g a Tribunal of three 


Commissioners constituted under the Defence of India Act), it Is not 
necessary that all the Judges should sign the deposition It fs sufficient 
it the Presiding officer alone signs it—Ta/ Mahmud v Emp., 29 P.LR. 
14, 20 CrLJ 212 (214) 

Where there 1s a discrepancy In a material psrt of the evidence of 
the principal prosecunon witnesses between the record in the vernsculsr 
in which thst wifness gave evidence and the record In English, the 
accused is entitled to the benefit of the doubt crested thereby, Generally 
speaking, the evidence #s recorded Jn the vernacular in which the witness 
deposed fs entitled to s grester weight and fs more rellable than the record, 
made in the English langusge, but where the Afsgistrate who made the 
English record was en experienced Magistrate fully conversant with the 


. Superintendence’’ in 
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vernacular in which the witness gave his evidence, the English record 
is also reliable, but all the same, the accused ts entitled to the benefit 
of any doubt caused by the discrepancy between the two records—Sadhu 
Singh v. Crown, 24 Cr.L.J. 624 (Lah) 

Where the evidence was taken in the language of the Court by the 
Magistrate’s recorder, the omission on the part of the Magistrate to make 
a memorandum of the evidence under subsection (3) did not vitiate the 
proceedings, where it appeared that the Magistrate carefully heard the 
evidence, clearly appeciated its gist, took considerable care in sifting the 
evidence and arrived at a correct conclusion. But still the Magistrate 
cought to follow the provisions of subsection (3) and ought not to ignore 
them—Sumran v. Emp., 4 O.W.N 1200, 29 Cr.L.J. 70 


357. (1) The Local Government may direct that in 

any district or part of a district, or 

of Language of record in proceedings before any Court of 
Session, or before any Magistrate 

or class of Magistrates, the evidence of each witness shall, 
in the cases referred to in section 356, be taken down by 
the Sessions Judge or Magistrate with his own hand and 
in his mother-tongue, unless he is prevented by any 
sufficient reason from taking down the evidence of any 
witness, in which case he shall record the reason of his 
inability to do so and shall cause the evidence to be 
taken down in writing from his dictation in open Court. 


(2) The evidence so taken down shall be signed by 
the Sessions Judge or Magistrate, and shall form part of 
the record : 


Provided that the Local Government may direct the 
Sessions Judge or Magistrate to take down the evidence 
in the English language, or in the language of the Court, 
although such language is not his mother-tongue. 


1026. The authority conferred on an officer by this section is per- 
sonal to that officer and remains in force only so long as he remains in the 
particular district in which it has been conferred—Anon, 5 MHCR 
App 9 Therefore, where a Magistrate empowered to record the deposi- 
tion in his own handwriting while in district B did the same when he was 
transferred to another district, under the belief that the authority previously 
given to him in distnict B was personal to him and still remained in 
force, and committed the accused for trial, it was held that the Magistrate’s 
Proceeding was irregular, but since the accused was not prejudiced’ , 
thereby, his commitment was not set aside—Chathanadtyil Kal Nair, 
2 Weir 434 (435) 
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The plea of the accused need not be recorded in the words of the 
very language in which it is made; when jt is a foreign language, the 
record must be in the Janguage in which it is interpreted to the Court— 


Emp v Vaimbilee, 5 Cal $26. 


358. In cases of the kind mentioned in section 355, 
Option to Magistrate the Magistrate may, if he thinks 
fo cates under section fit, take down the evidence of any 
. witness in the manner provided in 
section 356, or, if within the local limits of the jurisdic- 
tion of such Magistrate the Local Government has made 
the order referred to in section 357, in the manner 
provided in the same section. 

1027. The ordinary and proper and convenient way of recording 
evidence ig to take It down in the first person ¢xactly as spoken by the 
witness~Q v Zoolfikar, 16 WR 36 The Judge should in taking down 
evidence adhere as far as possible to the words actually used either in 
the question or in the answer given by the witness The provisions of 
law will not be complied with by recording a more or less accurate para- 
phrase of the evidence given by a witness—Emp v Nga Saw, 11] Bur. 
LR. 8 The Judge is not bound to make a verbatim record of any 
particular questrons and answers It is left to the discretion of the Judge, 
if esther side specially requests him to do 50.---ἰ δ 


359. (1) Evidence taken under section 356 or 
section 357 shall not ordinarily be 
Mode of | recording taken down in the form of question 


idence under section ἐς 
356 or section 357. and answer, but in the form of a 
narrative. 


(2) The Magistrate or Sessions Judge may, in his 
discretion, take down, or cause to be taken down, any 
particular question and answer, 


360. (1) As the evidence of each witness taken 
Procedure in regard Under section 356 or section 357 is 
to such evidence when completed, it shall be read over to 
compres: him in the presence of the accused, 
if in attendance, or of his pleader, if he appears by 
pleader, and shall, if necessary, be corrected. 
(2) If the witness denies the correctness of any part 
of the evidence when the same is read over to him, the 
Sessions Judge may, insterd of correcting 


Magsstrate or S i 
the evidence, make a memorandum thereon of the objec- 
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tion made to it by the witness, and shall add such 
remarks as he thinks necessary. 


(3) If the evidence is taken down in a language 
different from that in which it has been given and the 
witness does not understand the language in which it is 
taken down, the evidence so taken down shall be inter- 
preted to him in the language in which it was given, or 
in a language which he understands. 


1028. Object and Scope of Section :—The object of this 
section is to give an opportunity to the witnesses to explain or correct 
the statements made by them—Ramdhart v Emp, 4 P.LW. 44, 19 
CrL.J 169 This section 1s enacted for the protection of witnesses; it 
provides that a witness in order to satisfy himself that the evidence which 
has been taken down 15 correct may have it interpreted to him, if he 
desires it, in a language which he understands—In re Okhoy, 7 C.L.R. 
393 


This section apples to evidence recorded under section 356 or 357, 
but not to evidence recorded in summons cases under section 355. Where 
the evidence in 8 summons case 1s recorded in the form of a memo- 
randum, under section 355, it is not mcumbent on the Magistrate to read 
over the memorandum of the deposition to the witness—Ramdhari v. 
Emp., 4 PL.W. 44, 19 CrL.J 169, and omission to do so is not fatal 
to the conviction—Anonymous, 2 Weir 433 


In an enquiry under sec. 107, the evidence must be recorded as in a 
summons case (see sec. 117), 1 6., it must be recorded in the manner 
prescribed in section 355, and not as Iaid down in sec 356 or sec. 357. 
Sec 360 does not apply to a case in which the evidence is recorded under 
sec 355 and hence in an inquiry under sec. 107 it 1s not necessary that the 
deposition should be read over to the witness in the presence of the 
accused—Legal Remembrancer v Jafar, 52 Cal 668, 26 CrLJ 1456 


But in an inquiry in a good behaviour case, the provisions of section 
360 will apply, and failure to comply with those provisions would vitiate 
the inquiry or trial—Sanatan v. Emp, 52 Cal 632, 41 CLJ 352, 26 
CrLy 1240, Nawab Ah v. Emp , 52 Cal 470, 26 Cr L J. 1233. 

This section apples to the evidence of witnesses, and not to the 
examination of the accused—Q v Radhoo, 12 WR 44. 

This section apples to proceedings under section 145, and the 
evidence of each witness must be read over to him in the presence of 
the accused, the term “taccused’’ being applicable to persons proceeded 
against under Chapter XII Even if the term accused does not apply to 
such persons, still this section would cover the proceedings under 
Chapter XH, because, section 356 (which is referred to in this section} 
expressly mentions Chapter XII—Ram Narain v. Dhonrai, 3 P.L.T. 291, 
23 CrL} 125, Asnini Kumar v. Pati, 52 Cal. 437, 29 CW.N. 474, “ 
26 Cr.LJ 914 But a Full Bench of the Calcutts High Court has Isid 

Cr. 61 
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down that the parties to the proceedings under section 145 are not 
‘accused’ persons, and that therefore the provisions of sec. 360 apply to 
Proceedings under sec. 145 only to this extent that the evidence of each 
witness must be read over to that witness; and the attendance of the 
parties at the reading over is not necessary~Narendra y. Sabarati, 52 Cal. 
721 (F.B.), 29 C.W.N. 701, 41 C.L.J. 479, 26 Cr.L.J. 1194. This deci 
sion practically over-rutes the case of Ishan Chandra v. Ἡτιάαν, 29 
C.WN, 475, 26 CrL.J. 915, where it was held that the word ‘accused’ 
mot being applicable to the parties in a proceeding under Ch. XH, section 
360 had no application at all to such 8. proceeding, and st was not obli- 
patory to read over the deposition to the witnesses. In a later Patna case, 
it has peen held that even an omission to read over the evidence to the 
witness is a mere irtegularity which does not viate an order under 
sec, 145—Sondhi Singh v. Sri Govind, 5 P.LT. 237, 25 Cr.L.J. 89 

A Tribunal constituted under the Defence of India Act is bound 
to follow the provisions of this section. Even though the Commissioners 
dorming the Tribunal .are authorised to make only a memorandum of the 
substance of the evidence of each witness, instead οἱ recording the 
evidence fully, still the memorandum must be read over to the witness, 
under this sectlon~—Taj Mahmud v, Emp., 29 P.L.R 14, 29 Cr.L.J. 2t2 


(215). 
1029, Deposition must be read over to witness :—The 
Caleutta High Court laid down that provisions of thus section are obligatory 
cand not merely directory. It is ancumbent on the Judge to read over the 
deposition to each witness, even though such a procedure should occupy 
considerable time—~Amrita Lal, 42 Cal. 957, fyotish Chandra, 36 Cal. 955 
And a departure from such a practice might lead to considerable embarrass- 
ment and place a serious impediment in the administration of justice~ 
‘yotish Chandra v. Emp, 36 Cal. 955 The object of this sectian fs to 
ensure the accuracy of the record, afd omission to comply with the provi- 
sions of this section is an illegality which vitiates the trial, irrespective of 
whether the accused have been prejudiced or not, and Js not a mere 
irregularity curable by section 537—Haronath v. Sonai Mia, 28 C'W.N 
119, 38 CcL J. 281, 25 Cr 1.1 289; Hiralat v. Emp., 28 C.W.N 908, 52 
‘Cal, 150. It is not a sufficient compliance with this section i the 
Magistrate merely hands over the recorded deposition to the witness 10 
tead it fot himself and the witness reads it himself, because the section 
requires that the deposition must be read overt in the presence, ἠξ., i 
the hearing of the accused, in order that the accused should have an 
opportunity of correcting any mustake in it—K. E. v. Jogendra, 42 Cat 
240; Sahorati v, Emp., 26 Cr.L.J. 951 (Cal); Md Yasin v, Emp.. 52 
Cal. 431, 29 C.W.N. 650. It fs not a sufficient compliance with this 
section jf the deposition is read by a witness himsel!, and afterwards 
it is explained by the Judge to the accused in the absence of the witness 
—fessarat v. Emp., 20 C.V.N, 526, 26-Cr.L.j. (009 Bun the Patns 
High Court holds that even though a deposition is not read over to the 
witness, according to the provisions of this section, but [5 read by the 
switness himself, still the deposition Is-legsl evidence. In other words. 
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non-compliance with this provision of the section does not vitiate the 
trial af the accused has not been prejudiced—Jagwa Dhannuk v. K. E., 
5 Pat. 63, 7 PL.T. 396, 27 Cr.L.J. 484 See also Mohuddin v. Emp., 
4 Pat 488, 6 P.L.T. 154, 26 Cr.LJ 811 (815), Abdul Rahman v. Emp., 
27 Cr Lj. 669, 4 Bur. L.J. 213, Mayeth v. Emp , 3 Rang, 612, 27 Cr.L.J. 
857. And the same view has recently been taken in the Privy Counel 
case of Abdul Rahman v Emp., 5 Rang 53 (P.C), 31 C.W.N. 271, 28 
Cr.L J 259, in which Lord Philimore observed . ‘Although it 1s regrettable 
that such an irregularity should creep in, and though it might be taken 
into account with other elements of objections to the satisfactory character 
of the trial, it would not by stself be a ground sufficient for quashing a 
conviction The bare fact of such irregularity, unaccompamed by any 
probable suggestion of any failure of justice having been thereby occasioned, 
1s not enough to warrant the quashing of a conviction, which may be 
Supported by the curative provisions of sec 537°’ Their Lordships dis- 
approved of the ruling in the Calcutta case of Hiralal v Emp, 52 Cal 
159 (cited supra) The Privy Council ruling has since been followed by 
the Calcutta High Court in Fatiar v. Emp., 31 CW.N 69), 28 CrLJ 
781, The contrary view taken in the several Calcutta cases cited above 
‘ust now be deemed as overruled 


Depositions of witnesses which have not been read over to the wit- 
nesses are nevertheless admissible under sec 145 Evidence Act to con- 
tradict the witnesses in a subsequent trial—Fazlur Rahman v. Emp , 6 Pat. 
478, 28 Cr.L.] 772. 

This section lays down that the evidence of each witness shall be 
read over to him as it is completed, and this procedure should be strictly 
followed. It is not a sufficient compliance with this section to read out 
each sentence of the statement of a witness as it is being recorded— 
Wadhawa ν, Emp., 22 Cr.L.J. 669 (Lah.). The evidence of a witness is 
“completed’ when he has been exam:ned-in-chief, cross-examined, and, if 
necessary, re-examined. Therefore it is not improper, if the whole deposi- 
tion is read over to the witness after his cross-examination is over. Thus, 
where a witness was examined on 18th November, and cross-examined 
on a subsequent day (on the 9th December) and then the Magistrate read 
over to him the whole of his deposition including his examinat:on-in-chief 
on that day (9th December), the procedure was not illegal—Kamtni Kumar, 
33 CW.N 664, 1929 Cr C. 26 But it 1s improper for the Magistrate 
to examine a number of witnesses and ask them to be in a room and then 
have the depos:tion read over to them at the end of the day’s work. Such 
2 procedure is not merely an itregularity but an illegality vitiating the triaf 
—In_re Kuppa Mudahter, 49 Mad 71, 49 ML.J 421, 26 CrLJ. 1587, 
ATR 1925 Mad 1206, Abdul Ban v. K. E., 42 CL J. 585, 27 CrLJ 
375, A.1.R, 1026 Cal 157, Shamserali v. Emp., 53 Cal 129, AIR 1926 
Cal 563, 27 Cr.LJ 688 

There is nothing in the section to indicate the exact time when the 
deposition should be read over, and if the deposition is read over at the 
close of the cross-examination, it fulfils the requirements and objects of 
the sectlon—Ramdhaniv Emp. 4PLW 44, 19 Cr.L.} 169. 
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“In the presence of the accused’ :—The deposition must be read over’ 
to the witness, in the presence of the accused, so as to give the accused. 
an opportunity to challenge the correctness of the record—~Rameshwar ¥. 
Emp., 6 P.L.T. 493, 26 Cr.L.J. 927. A conviction based upon evidence. 
not read over in the presence of the accused is illegal and must be set aside 
—Singin Eradu, 2 Weir 435. 1: is improper to have the deposition of the 
witness read over to him by a clerk in the verandah of the Court-house, 
though both the witness and the clerk were in view of the eccused. Such 
8 deposition cannot be admitted in evidence—Ngz Sin v. K. E., U.BR. 
(1912) 1st Qr. 123. If the accused is in attendance, the deposition must 
be read over in the presence of the accused, and not in the presence of his 
pleader. It is only when the accused appears by a pleader {i.c., when 
hus personal attendance has been dispensed with) that the reading over 
of the evidence in the presence of the pleader is sufficient—Kasir: Ali 
vy. Sarada Knpa, 30 C.W.N 336, 27 Cr.L.J. 509 But in a recent Calcutta 
case it has been held that the words “if he appears by pleader"' in this 
section are ποῖ restricted to cases where the personal attendance of the 
accused has been dispensed with, but that a deposition may bo reed over 
in the presence of the pleader during a temporary absence of the accused 
—Har Narayan ν. Emp., 46 C.L.J, 368, 29 Cr.L J. 49 (83). Where the 
accused persons appear by pleaders, the deposition of a witness may be 
read over in the presence of a pleader of one of several accused—Ruthat 
Chandra ν. K. Ε, 36 Cal 808, 13 C.W.N. 942. 


The object of reading over a deposition to a witness is to obtain an 
accurate record from him of what he really means to say, and to give 
him an opportunity of correcting the words which the Magistrate or his 
cletk has taken down = It 1s mot to enable the accused or his advocate to 
Suggest corrections, No doubt, the evidence has to be read over in the 
Presence of the accused or his pleader. he is entitled to be sure that it 
has been read over, and that the witness has had an opportunity of 
correcting the written word But the accused is not entitled to convey 
any suggestion to a witness in the form of 3 correction which would 
make him alter his evidence, though the accused may call attention 
τὸ obvious ships. The primary object of this section is to fix the witness 
and to enable him to protect himself arainst any inaccuracy in the words 
taken down from his lips—Abdul Rehman y. Erip., 5 Rang. 53, 31 C.W N. 
21, 25 ALJ 117, 23 Cr.L.J. 259 (262), 29 Bom.L.R. 813 (PC), 


While the evidence of one witness is being read over to thar wimness. 
it is highly Improper for the Court to proceed with the evidence of the 
next witness Such a procedure fs 8 violation of the provision of this 
section, and vitlates the inquiry or tria]—Maw? y. K. Εἰ, 41 6.1..). 203. 
26 CrLj. 1267; Adtaidi v. KL Ε΄. τὸ 65.1.} 1018 {Cat}; see 
Eradu, 2 Weir 435; Darghai νυ. Emp. ὅδ 07° 26 6τ.1..}. 
The Rangoon High Court Polis thas oes not att 
the trial but is a m- larity carat” —Abdnl Rokrst 
vy. KE, 4 Bur. i | Coby ὦ view hes beet 
taken In In re Δ΄ Δι κι. Bott Ths 
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view has since been affirmed by the Privy Council in Abdul Rahman 
v. Emp., 5 Rang 53 (P.C.). 
When a deposition is not read over to a witness In the presence of 
the accused according to the provisions of sub-section (1), the witness 
‘cannot be prosecuted for perjury—Emp. v Mayadeb, 6 Cal. 762; Jyotish 
v. Emp , 36 Cal 955; Mahendra v. Emp , 12 C.WN. 845, 8 CrL.J. 116; 
Ram Narain v Dhanrai, 3 PLT. 291, 23 CrLJ 125, Brahmadeo v. 
Emp., 2 PL.T. 380; Kartar Singh, 1917 P.R. 12, 18 Cr.L.J, 607 (608); 
Kadir v. Emp, 18 Cr.L.J. 966, 11 BurLT. 202, Kamatchinathan v. 
Emp , 28 Mad. 308, Nelluri v. Emp.. 42 Mad 561, Καὶ E v. Jogendra, 
42 Cal 240, 18 CWN 1242 Contra—Tunya v Emp, 12 Bur.LT 167, 
20 CrLJ 506, 51 1C 666, where it is held that a witness can be 
Prosecuted for perjury inspite of the fact that his deposition has not been 
fead over to him in the presence of the accused, the deposition should 
not be treated as a nullity merely because of the irregularity, it can be 
proved by other evidence, e.g, by evidence that the witness admitted it to 
be correct when it was read over to him, and by the evidence of the 
Tudge of Magistrate wha recorded tt So also it has heen held in In re 
Bogra, 8 MLT 117, 11 Cr.L.J 482, that evidence read over to the 
witness in the absence of the accused may not be used as evidence against 
the accused but may be the basis of a prosecution of the witness for 
perjury. 
“Under this section, the Magistrate is not required to record a memo- 
randum at thg end of each deposition that the deposition was read over 
in the presence of the accused, though it 1s much better to do so in order 
“to prevent complaints as to his not having done so—Rameshwar v Emp., 
‘6 PL.T, 493, 26 Cr.L.J. 927; Bhagwat Singh v Emp., 4 Pat 23t, 
6 P.L.T. 73, 26 Cr.L.J. 939 But the absence of such a memorandum 
does not prove that the deposition was not read over—Bhagwat v. Emp., 
supra; Arjun Kurmi y. Emp., 8 P.L.T 166, 28 Cr L.J 77 (79) 

An objection on the ground that the provisions of sec 360 have not 
been observed should be taken at once Where no such contention has 
been raised in the Courts below, it is not competent for the accused to 
put forward this objection for the first time in revision before the High 
Court—Arjun Kurmi, supra 

1030. Deposition may be corrected :—Before a deposi- 
tion is closed, a witness should be given an opportunity of explaining and 
correcting any contradictions which it may contain, and the statement 
which the witness finally declares to be the true one must be taken to be 
that which he intended to make—Reg v Balkrishna, Ratanlal 54 An 
honest witness who wishes to alter or correct a statement he has once 
made, should be allowed to do so, and should not be deterred from doing 
so by the fear of a criminal charge—Habibulla v. Q Ε΄. 10 Cal. 937. 

If the Court instead of allowing the correction to be made, proceeds 
to make a memorandum according to sub-section (2), such memorandum 
must be appended to the deposition and care should be taken that the 
Practice and the form prescribed by law are exactly adhered to—Q, v. 
Komurooddee, 13 ὙΠ. 11. 
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1031, Language :—II the deposition is recorded in a language 
which the witness does not understand, it must be interpreted to the 
witness in the language which he understinds If the deposition is read 
over to the witness in a language which is neither understood by the 
accused nor by the witness, it is an ilfegality which materially prejudices 
the accused—Q, v. Issur Rant, 8 W.R 63. But if the witnesses did not 
require their depositions to be interpreted to them in their own language, 
the reading over thé depositions to them in ἃ language which they did 
hot understand, would not afford any ground for the accused to have his 
conviction set aside—In re Okhoy, 7 C L.R. 393. 


The distinction between’ section 360 and sec. 361 is very marked 
Under the latter Section if evidence is geven in a Janguage not understood 
by the accused or his pleader, it is fo be interpreted im their language, 
while under sec 360 when it is read over, it 1s to be interpreted to the 
witness in his own language, but there 1s no provision for its being inter- 
preted to the a¢eused. Thus, if the depositions are taken down in English, 
and the language of the accused is Hindee, and the language of the wit- 
ness is Burmese, the depositions will have to be taken by getting the 
witness’ answers in Burmese, having them interpreted to the Court so 
that they may be taken’ down in English, and further interpreted to the 
accused so that he may understand them in Hindee When however, the 
deposition comes to be read over, as it will be in English, it will be 
interpreted to the witnéss in Burmese, buf not to the accusgd in Hinde; 
and if the accused neither knew English nor Burmese, he will be none 
the wiser—Abdul Rahman v. Emp, 5 Reng 53 (P.C.}, 31 CW.N 271, 
52 M.L J. 585. 

Subsection (3) of this section does not mean that the deposition 
recorded tri English should first be read over to the witness as recorded 
in English, and shall then be translated into the language in which the 
witness has deposed—Hari Narayan ν. Emp., 46 C.L.J. 368, 29 Cr.L.J. 
49 (52). 

361, (1) Whenever any evidencé is given in a 
Interpretation of eve language not understood by the 
dence to accuied or his accused, dnd he is present in per- 
pleader. son, it shall be interpreted to him 


in open Court in a language understood by him. 

: (2) Tf he appears by pleader and the evidence is 
given in a language other than the language of the Court, 
and not understood by the pleader, it shall be interpreted 
to such pleader if that language. 

(3) When documents are put in for the purpose of 
formal proof, it shall be in the discretion of the Court to 
interpret as much thereof as appears necessary. 
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JO3IA,. If the accused appears by a pleader who understands the 
language in which the evidence is given by the witness, the omission 
to interpret the evidence to the accused is not a material defect—Q. v. 
Bhoobun, 24 WR, 50, Arjun Kurmi ν. Emp., 8 P.L.T. 166, 28 Cr.L.J, 
ΤΊ (79). 

Under sub-section (3), it is not necessary to interpret formal docu- 
ments such as Government Gazettes at length, that would be merely 
wasting time It would be enough if the pmsoner were made to under- 
stand what they were and for what purpose they were used—Q. v. 
Ameervoddeen, 15 W R. 25. 


362. (l)Inevery casein 362. (1) In every case 
ree which a Presi- a on? tried by a 
evidence in dency Magis- evidence in Presidency 
Presidency, trate imposes Presidency Magistrate in 
Courts. a fine exceed- CokiT**** which an ap- 


ing two hun- peal lies, such 


dred rupees or imprison- 
ment for a term exceeding 
six months, he shall either 
take down the evidence of 
the witnesses with his own 
hand, or cause it to be taken 

lown in writing from his 
dictation in open Court. 
All evidence so taken down 
shall be signed by the 


Magistrate shall either take 
down the evidence of the 
witnesses with his own 
hand, or cause it to be taken 
down in writing from his 
dictation in open Court. 
All evidence so taken down 
shall be signed by the 
Magistrate and shall form 
part of the record, 


Magistrate and shall form 
part of the record. 


(2) Evidence so taken down shall ordinarily be 
recorded in the form of a narrative, but the Magistrate 
may, in his discretion, take down, or cause to be taken 
down, any particular question or answer. 

(2-A) In every case referred to in sub-section (1) the 
Magistrate shall make a memorandum of the substance of 
the examination of the accused. Such memorandum 
shall be signed by the Magistrate with his own hand, and 
shall form part of the record. 

(3) Sentences passed under section 35 on the same 
occasion shall, for the purposes of this section, be consi- 


dered as one sentence, unless they are sentences of im- _ 


prisonment ordered to run concurrently. 


-ς 
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(4) In cases other than those specified in sub-section 
(1), ἐξ shall not be necessary for a Presidency Magistrate 
to record the evidence or frame a charge. 


Change :—Sub-section (1) has been amended ag shown in parallel 
columns ; the, italicised words in sub-section (3) have been inserted; and 
sub-sections (2-A) and (4) have been newly added, by sec. 99 of the 
Criminal Procedure Code Amendment Act XVIII of 1923 The reasons 
are stated below, 

1032. Scope :—Summary trials :—The provisions as to summary 
trials do not apply to trials before Presidency Magistrates A warrant case 
Must be tried by them in the manner laid down in Chapter XXI, subject 
to the provisions of this section as to the recording of evidence—Q. E. v 
Abdul, Ratanlal 539. 

Reference under sec. 123 (2) :—In cases where the Presidency Magis- 
trate makes a reference to the High Court under sec. 123 (2}, he must 
duly record the evidence, but it is not necessary that he should record It 
as fully as a Moffusil Magistrate—Emp. v. Nepal, 13 C.W.N 318. 


Sub-section (1) *~''We think that the opening words of sub-sec- 
tion (1) of section 362 require amendment. As the section stands, tt 
seems‘ to imply that a Presidency Magistrate, before he commences his 
inquiry, must make up his mind as to the maximum limit of the sentence 
which he will impose. We think that the sub-section would read better 
as amended by us; compare the wording of section 264.”"—Report of the 
Select Committee of 1916 - 7 

But even this amendment does not improve the position, because in 
order to ascertam whether an appeal will lie from his sentence, the 
Presidency Magistrate will have to make up his mind whether he will 
pass a sentence of over six months’ imprisonment or 8 fine exceeding two 
hundred rupees (sec, 411). The Joint Committee in confirming the above 
amendment has also admitted it :— 

“We are inclined to agree with those critics who point out that the 
re-dralt proposed in sub-section (1) of section 362 does not get rid of the 
difficulty that a Magistrate has to make up his mind as to the sentence 
he will impose before he begins trying the case. We do not see how this 
difficulty can be got rid of; but we think that the amendment proposed 
has the advantage of bringing the language of this section into conformity 
with the language of sections 263 and 264, and we would, therefore retain 
this sub-clause. 

“In order to meet difficulties that have arisen, we have introduced 
a sub-section (2-A) lying down that Presidency Magistrates, in cases 
subject to appeal, shall make a memorandum of the substance of the 
examination of the accused, and we have Introduced a new clause making 
a consequential amendment in sub-sec. (4) of sec. 364. 

“The non-officisl members, who constituted a maforiry in the Com- 

mittee, expressed their dissatisfaction with the distinctions drawn In the 
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Code between Presidency Magistrates and other Magistrates, and in parti- 
cular with regard to this clause would have liked to see Presidency Magis- 
trates required, in warrant cases at all events, to keep as full a record as 
any other Magistrates, But the Committee as a whole held that there was 
some force in the contention put forward by numerous High Court Judges 
that no change should be made in the Code affecting to any extent the 
special powers of Presidency Magistrates until a much fuller inquiry had 
been made into the question of their status, powers and procedure We 
Aesite to take this opportunity of placing on record our hope that it may be 
‘possible to appoint a small committee to undertake the investigation”— 
Report of the Joint Committee (1922) 


Where a Presidency Magistrate sentences an accused person to 1m- 
prisonment for more than 6 months, he is bound to record the evidence 
of witnesses, even though the sentence is imposed for the purpose of the 
detention of the accused in a reformatory—Emp v Md Roshan, 26 Bom 
LR. 1232, 26 Cr.L.] 454 


1033, Sub-section (2):—Mode of recording evidence —Evidence 
should be recorded in the form of direct narration Where a Presidency 
Magistrate, in contravention of the provisions of this section, recorded 
the evidence of some more or less formal witnesses im the form of an 
indirect narration, it was held that such irregularines in the mode of 
recording evidence, where no fatlure of justice had been occasioned there- 
‘by, were gured by sec 537, and the trial was not on that account vitiated 
—In re Gulab Chand, 18 Cr.L J. 336 (Mad ). 


It as the duty of the Magistrate, in recording evidence under this 
section, to take a note of all the material facts, whether they appear in 
the course of the examination-in-chief or in the course of the cross- 


te ταα Foong v. K. Ε, 46 Cal. 411, 22 ΟὟ Ν 834, 20 Cr. 
. 24, 


Sub-sec, (2A)—Records of examination of accused in non-appealable 
cases :—Sub-sec. (2A) provides for a memorandum of the substance of 
the examination of an accused person being kept by the Presidency 
Magistrate, signed by the Magistrate with his own hand in appealable 
vases only, See. 364 does not apply to a record made by a Presidency 
Magistrate of an examunation of an accused person in the course of a trial 
held by him (see sub-section 4 of sec 364). The result 1s, that the 
Legislature has made πὸ provision for the record of exammation of 
accused in non-appealable cases, But it may be inferred that, when the 
legislature has expressly taken away the necessity to record the evidence 
and to frame a charge in non-appealable cases, by enacting sub-sec- 
tion (4) of sec. 362, they have not certainly contemplated that the 
examimation of an accused person in non-appealable cases should be 
tecorded in full. It will be sufficient if the substance of the examination 
of the accused in non-appealable cases 1s recorded in the form Provided Ὁ 
under sec 370—Sadagar v. Καὶ Ε. $6 Cal 1067, 33 CW.N 543 (§5),- 
30 Cr.L J] 526. 
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Sub-section (3):—“Unless . . . . concurrently” :—“It_ is provided 
that when sentences in excess of one are passed which are ordered to tur 
concurrently, it 1s the heaviest sentence which determines the applicability 
of section 362”"—Sfatement of Objects and Reasons (1914), 

1034. Sub-section (4) ‘~—‘‘It is intended by this sub-section te 
remove the uncertainty which at present exists regarding the duties of a 
Presidency Magistrate in recording evidence and framing a charge in petty 
cases’’—-Sfatement of Objects and Reasons (1914) 

Sub-section (1) provides that the evidence must be fully recorded in 
cases where the Presidency Magistrate passes appealable sentences; and 
there is no obligation on the Magistrate to record evidence in non-appeal- 
able cases~Emaman ἡ. Emp, 31 Cal 983; Shaikh Babu v. Emp., 33 
Cal. 1036 In a Bombay case it has been held that although the Magis- 
trate has a discretion in cases not falling under this section to take down 
the evidence or not, still this discretion should be exercised judicially in 
a reasonable spirit and not arbitrarily, and there should be a record of 
the evidence, so that the High Court in Revision may judge of the pro- 
priety or legality of the order passed by him—Emp. v, Haris Chandra, 
10 Bom. L.R. 201. The new sub-section (4) now totally dispenses with 
the necessity of recording evidence m non-appealable cases, 


363. When a Sessions Judge or Magistrate has 

τς recorded the evidence of a witness, 

aecmarks | respecting he shall also record such remarks 
(if any) as he thinks material 


respecting the demeanour of such witness whilst under 


examination. 

1035. The object of this section 1s to give to the Appellate Court 
some aid in estimating the value of the evidence recorded by the Magis- 
trate—Q. v Rasoo Kullah, 12 WR. 51. But though in criminal cases the 
Appellate Court should be guided by the femarks made under this section 
as to the demeanour of witnesses, yet it is bound to independently consider 
the facts of the case—Moula Baksh v. Q. E., 1893 P.R. 6 But where 
a Sessions Judge of experience had in the most emphatic manner stated 
that the demeanour of the witnesses was evasive, that they inspired him 
with no confidence, and that no man could be convicted on their testimony, 
the Appellate Court before accepting their testimony must be assured 
in the most positive and convincing manner that there was no ground for 
the Sessions Judge’s criticism. Where the evidence is atl oral, and its 
credibility Is a mere matter of opinion, the opinion of the Court which 
heard the witnesses and noticed their demeanour must be treated 58 almost 
conclusive—Emp v. Bishen Singh, 1914 P.L R. 125. 

It is always unsale for a Judge or a Magistrate to pronounce an 
opinion as to the credibility of 8 witness, until the whole of the evidence 
has been taken A Magistrate may note the demeanour of the wlmess. 
but except there Is very clear proof afforded by his oun statements that 
the witness Is unworthy of credit, It Is unsafe to assume that he Is 40, 
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till the evidence has been exhausted~Palani Nandan, 2 Weir 435 (436). 
It is one thing to record a remark about the demeamour of the witness, 
and it is quite a different thing to make or record any remark or opinion 
as to the substance of the deposition of that witness. The parties are 
entitled to claim that the Magistrate shall not prejudge their cases or 
form an opinion about the respective merits of their cases or about the 
depositions of their witnesses, until they have been fully and finally 
presented to the Magistrate by the counsel in their concluding arguments 
and after the entire evidence has been recorded. Any opinion formed and 
expressed by the Magistrate at an earlier stage of the case Is bound to be 
Prejudicial to the party concerned, and he may apply for a transfer of the 
case to some other Mapistrate—Sikandar Lal, 10 Lah. 778, 30 CrL.J. 
129 (131) 


364. (1) Whenever the accused is examined by any 

"“ν agistrate, or by any Court other 

ed pamination of aceuss than a High Court established by 

Royal Charter or the Chief Court of 

Oudh, the whole of such examination, including every 

question put to him and every answer given by him, 

shall be recorded in full in the language in which he is 

examined, or if that is not practicable, in the language 

of the Court or in English; and such record shall be 

shown or read to him, or if he does not understand the 

language in which it is written, shall be interpreted to 

him in a language which he understands, and he shall 
be at liberty to explain or add to his answers. 


(2) When the whole is made conformablé to what 
he declares is the truth, the record shall be signed by the 
accused and the Magistrate or Judge of such Court, and 
such Magistrate or Judge shall certify under his own 
hand that the examination was taken in his presence and 
hearing and that the record contains a full and true 
account of the statement made by the accused. 


_ _ (3) In cases in which the examination of the accused 
is not recorded by the Magistrate or Judge himself, he 
shall be bound * * * *  * * *as 
the examination proceeds, to make a memorandum 
thereof in the language of the Court, or in English, if he 
is sufficiently acquainted with the latter Janguage, and 
* such memorandum shall be written and signed by the 
Magistrate or Judge with his own hand, and shall be -* 


ἈΝ 
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annexed to the record. If the Magistrate or Judge is 
unable to make a memorandum as above required, he 
shall record the reason of such inability. 


(4) Nothing in this section shall be deemed to apply 
to the examination of an accused person under section 
263, or in the course of a frial held by a Presidency 
Magistrate, 


Change :—The words “Chief Court of Oudh"' have been added 
by the Oudh Courts Act XXXII of 1925 The italicised words at the end 
of sub-section (4) have been added and the words “unless he is a Presi- 
dency Magistrate’ which occurred in sub-section (3) have been omitted, 
by the Crim Pro Code Second Amendment Act XXXVII of 1923 The 
object of this amendment is ‘to make i clear that in cases where an 
appeal lies, the Presidency Magistrate shall take down a memorandum of 
the examination of the accused person as already provided in the new sub- 
section (2A) of section 362, and that in non-appealable cases no record 
of the examination of the accused need be made’’—Statement of Objects 
and Reasons, (Gazette of India, 1923, Part V, page 242). See also 56 
Cal 1067 cited sn Note 1033 under sec. 362. 


1036. Scope and application of section :—The rules Jaid 
down in this section are applicable to the examination of the accused 
under section 342—Emp, v. Ναβατ, 4 Bom L.R. 461. 

This section applies only to examination of the accused during in- 
quiries and tals, and not during investigations, which aré governed by 
sec 164—Reg v. Bai Ratan, 10 B.H.C.R 166, But still the rules laid 
down in this section are equally applicable to confessions taken under 
sec 164, in the course of an investigation—Reg. v. Shivya, | Bom. 219; 
Emp. v. Gajadhar, 1883 A W.N. 243. See sec. 164 (2), 

This section does not apply to a suntmary trial. See sub-section (4). 
See also sec. 354 (‘other than summary trials"). If a case Is tried sum- 
marily, the Magistrate need not tecord the full statement of the examina- 
tion Of the accused in the form under séc. 364; fe. he need not record 
the questions and answers in detail, [1 [5 sufficient it he makes a brief 
note οἱ the examination on the record—Bhawani v. Emp., 3 OWN. 946, 
28 Cr.L.J. 76; Parsotim v. K. Ε., 6 Pat, 504, 8 P.L.T, 757, 28 Cr.L.J. 
1037. 
This section applies to the secord of statement made by an accused. 

A petson against whom no process has been Issued 15 not in the position 
of an accused person, and if such person is examined in an inquiry under 
sec, 202, his statement cannot be regarded 85 having been recorded under 
this section—Sat Narain v. Emp., 32 Cal. 1085. 

‘This section does not apply where there 838 been no examination of 
the accused. The Magistrate only examines the accused when he thinks 
ea necessary for the purpose of ensbling him to explaln any cireumstance 
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appearing in the evidence against him. The examination of an accused 
prior to commitment is in the discretion of the Magistrate. If the Magis- 
trate does not examine the accused, or if the accused jis unwilling to 
submit to an examinanon, it is sufficient for the Magistrate to make ἃ 
note of the fact and record it as a reason for not examining the accused— 
Crown v. Dosu, 11 S.LR. 52. 


1037. Record of questions and answers :—Where the 
Judge asked the accused persons as to whether they would make any 
statement or not, and they replied in the negative, the Judge should record 
what the exact questions were that were put to the accused. Where in 
such a case there was no record made of the questions and answers and 
the only indication of it was to be found tn the order sheet wherein the 
Judge made the following remark ‘The accused declined ta make any 
statement m this Court and on being asked whether they would adduce 
evidence they sephed in the negative;'’ held that the provisions of 
section 364 were violated, and the trial having been vitiated by such 
omission, ihe aceused should be retned—Emp s Nant Mandal, 52 Cal 
403, 41 C LJ, 50, 26 Cr.L.J. 761; Sarat Chandra ν, Emp , 52 Cal. 446, 
26 CrLJ 1244, AIR 1925 Cal 821, Messer Bepan y Καὶ E, 29 
C.W.N 939, 26 Cr.L J 1032. 


It is not necessary for the Magistrate to state in the body of the 
examination that the statement comprised every question put to the accused 
and every answer given by him, and that he had liberty to add to or 
explain his answers Attestation at the foot of the examination is sufficient 
—Q v Goshto, 15 W.R. 68. 


Where the confession of the accused was recorded in a simple narra- 
tive form instead of in the form of questions and answers as required by 
this section, and there was nothing to show that the 


accused was prejudiced 
thereby, it was held that the irregularity did not affect the admissibility 


of the statement in evidence and was cured by sec 

Deo Dat, 45 All. 166; Emp v. Anta, 1892 AWN 60, Eimer Mua 
8 Cal 616; Fekoo y. Emp., 14 Cal 539, Khudiram v Emp, 9 CLJ 
55, 3 1.C, 625. Although it is of great importance to record the questions 
put to the accused (because sometimes a statement made in answer to 
ἃ question put may have ἃ different meanmg sf considered without such 
question) still if the omission to record the questions does not affect the 
sense and meaning of the prisoner’s statement, the omission will not 
make the statement inadmissible in evidence—Emp v Sagambar, 12 
CLR. 120, Nawab vy Emp, 28 CrLJ 341 (342) (Lah), Tif Miah v. 
Q , 8 Cal. 618 (Foot-note). 

Record need not be in Magistrate’s handwriting —There 1s nothing 
in this Code which necessitates a Magistrate to take down the examina- 
tion of the accused in his own hand It is enough it he appends a certi- 
ficate that the examination was conducted in his presence and contams 
accutstely all that was Said by the accused—Q v. Lucky Nerain, 20 
WLR, 50. i 
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1038. Language :—The law requires that ordinarily the state 
ment of the accused must be recorded in the language in which it was 
made, the object being to represent the very words and expressions used 50 
85 to ensure accuracy and prevent misrepresentation and misconstruction of 
what was said—Q. Εἰ v. Sagal, 21 Cal. 642; Emp. v. Nani Mandal, 52 
Cal 403, 41 CLJ. 50, 26 Cr.LJ. 761. This rule of law ought not 
to be deviated from unless it is shown that it was impracticable to wrte 
the statement in the language in which it was made. If the answers were 
not taken down in the language in which they were given, the irregularity 
cannot be cured by sec. 533—Q. E. v. Nilmadhab, 15 Cal 595, Jai Narain 
v. Q E., 17 Cal. 862; Bawa v. K. E., 10 OC. 112. Section 364 lays 
down that the confession is to be recorded in the language in which it was 
made, or if that is not practicable, in the language of the Court or in 
English And it would be for the prosecution to estsblish the impracti- 
cability of recording the statement in the language in which it was made— 
Tai Narain v. Q. E, 17 Cal. 862, Q. E v Nilmadhab, 15 Cal. 595; 
Bawa v K, E, 10 O.C 112, 6 Cr.L J. 94. Where the accused was 
examined by the Magistrate in Marathi and gave his answers in Marathi, 
the statements should be recorded in Marathi, It is illegal to record them 
in English--Q. E. v. Surmal, Ratanlal 633; Q. E. ν, Visram Babajee, 
21 Bom. 495 If however it 1s not practicable to record the statement in 
the language in which it is made, the Jaw directs that the statement shall 
be recorded in the language of the Court or in English—Q. E v. Sagal, 
21 Cal. 642. Thus, where the confession of the accused person made in 
Bengali was recorded by the Magistrate in English, because he could not 
write Bengali well and there was no mohurrer with him at the time, it 
was held that there was no illegality—Q. E. v. Raza; Mian, 22 Cal. 817 
See also Khudiram v. Emp., 9 CL.J. 55, 3 LC. 625. Where the Magis- 
trate recorded the confession of the accused on ἃ holiday, and since he 
could not get the service of any one to write Hindustani, he recorded the 
confession in English, translated jt In Urdu to the accused who admitted 
it to be correct, held that the confession was properly recorded in accord- 
ance with the provisions of this section~Emp. v. Bachanna, 1891 A.W.N. 
85. Where a confession made in Hindustani was recorded by a Muham- 
madan Magistrate in Bengali, the language of the Court, the High Court 
held that it could not be presumed that the Mapistrate must have had 
sufficient acquaintance with Urdu so as to be able to record the statement 
in that language, and that in the absence of any evidence it should be 
presumed that the Magistrate faund it impracticable to record the statement 
in Urdu~Lal Chand v. Q E., 18 Cal. 549. So also, in Emp v. Deo Dit, 
45 All 166, Emp. v. Anta, 1892 A.W.N, 60, Q. E. ν. Visram Babzit, 
21 Bom. 495, Ratti Ram v. Emp., 1899 P.R. 7, and Nawab v. Emp.. 
28 Cr.L.J. 341 (342) (Lah.), although it was precticable for the Magistrate 
to record the statement in the Isnguage in which it was made, still an 
English record was held to be good, If it was transtated to the accused In 
his own Janguage, and no prejudice was caused to him, the irregulanty 
belng cured by sec. 533. See also Emp v. Fernand, 4 Bom-L.R. 785. 

Where the Magistrate was a Bengalee, and the accused was a Benpalee, 
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But the accused made his confession pactly in Bengali and partly in 
English, and he understood English well and he read through his state- 
ment and corrected it, held that the Magistrate did not act illegally in 
recording the confession in English—Nilmadhab v. Emp., 5 Pat. 171, 27 
Cr] 957. . 

When a Magistrate is unable to record a confession in the language 
in which it is made, he should not employ a police officer to write it down, 
The employment of a police-officer even as a scribe in recording a con- 
fession is objectionable—Kaudiram Bose v. Emp ,9 CL.J. 55, 3.1.0, 625. 


Although the terms of sections 164 and 364 are imperative, still if the 
Magistrate, instead of recording the confession himself, employed a clerk 
to do so, it was held that the irregularity would be cured by sec. 533 by 
examining the Mag:strate—Badan Singh v K. E., 1909 PR. 2. 


It the confession of the accused 1s made in a foreign language, un- 
known to the Court or Magistrate, the Code does not require that it 
should be recorded in that language. In such a case, the record of the 
confession should be im the language in which it 1s conveyed to the Court 
‘by the interpreter—Emp. v Varmbilee, 5 Cal 826 Where a statement 
was made by the accused in Man:pur1 and communicated to the Magistrate 
‘by an interpreter in Bengal, and the Magistrate recorded it in English, and 
there was also a record in Mamipuri, but the two records differed, it was 
held that the record in Mamipuri should be regarded as the proper record 
and the only evidence in the case—Q. E v Sagal, 21 Cal. 642 


1039. ‘Shown or read over to accused’ etc, :—Before 
a statement can be admitted in evidence, it is necessary to see that such 
statement has been deliberately made and recorded, and that after being 
recorded, it has been shown or read over to the accused so that he might 
Ὅς assured that his words have been correctly taken down—Q v Narain, 
7WR 49, It is not sufficient for the Sessions Judge merely to read over 
to the accused the statement recorded by the committing Magistrate, but 
the Judge should record any explanation or statement the accused may 
make at the time. Merely recording in the judgment of the Sessions Judge 
that the statement or examination of the accused as recorded by the 
committing Magistrate was put in and read out to him 15 not enough—Fatu, 
6 P.L J. 147. Where there was nothing to show that the record of the con- 
fessional statement made by the accused before the committing Magistrate 
was shown or read over to the accused, such statement cannot be used as 
evidence against him—Emp. v Dewan Kahar, 4 PL.T 186, 24 Cr.L.J. 
497, This section requires that the record shal} be shown or read over 
to the accused, and if he does not understand the language in which it is 
‘written, it must be interpreted in a language which he understands Where 
a Magistrate showed or read a confession recorded in Engtish to the 
accused who did not understand English, the provisions of this section 
were not complied with—Bheebeckee 4NWP 16 

1040. Sub-section (2) —Record must be signed .—The record 
of confession must be signed by the accused A record which does not 
bear the signature of the accused is not.admissible in evidence until th 


͵ 
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defect is cured in the manner provided by sec. 533—Emp. v. Gaadhar, 
1883 A.W.N. 243 Where the signature or mark of the accused was not 
taken to the record of the statement made by him to a Magistrate, the 
defect can be cured by examining the Magistrate as a witness to prove that 
the statement recorded was duly made—Q. E. v. Chedda, 1896 A.W.N. 
161,Q E. ν. Raghu, 23 Bom. 221; Reg. v. Deva Dayal, 11 B.H Ὁ R. 237. 
Where the signature of the accused was not taken by the committing 
Magistrate, and no objection was raised before the Sessions Court by his 
pleader on the ground of absence of signature, and no prejudice was 
caused 10 the accused, it was held that, under the circumstances of the 
case, the irregularity was not ἃ sufficient ground tor reversing the Judg- 
ment—Reg v. Deva Dayal, 11 BH C.R 237. The signature of the accused 
to his confession 1s taken as a voucher of the authenticity of the statement, 
and not as an admission of its correctness Therefore, where the signature 
fs not taken at the time the confession is made, but is taken the next day, 

and the Magistrate swears of the authenticity of the confessional statement, 
there is no such ilegality or irregularity as would affect the admissibility 
of the statement in evidence—Khudiram v, Emp., 9C LJ. 55, 3 LC 625. 

Where, through an oversight, the Magistrate did not take the signature of 
the confessing accused, and the latter refused to affix his signature when 

he was subsequently asked to do so, but at the trial the Magistrate and his 
clerk were examined as to the confession having been duly made by the 

accused, held that the defect was cured by sec 533, and the confession was 

admissible yn evidence—Ba Yin v- Emp, 7 Rang 759. The record must 

be signed by the accused himself in his own handwriting, it cannot be 

signed by ‘another person for the accused If so signed, it is inadmissible 

in evidence~Reg V. Daya Anand, 11 B.H.C-R 44, but now see section 

533 

It the accused is unable to write, his mark Or thumb impression 
(45 All 166) is a suflerent comphance with the requirements of this 
section. But if he can write, his thumb-impression is not sufficient 


Sadananda v, Emp., 32 Cal. 550. 

The signature of the accused must be token in the presence of the 
Magistrate, To take it in an adjoining room in the presence of a clerk 
and not in the immediate presence of the Magistrate ts not a proper cont- 
plance with the provisions of this secton—Q. E. ν, Bhika, Ratanlal 687. 


Refusal to sign.—Sub-section (2) Involves only the Magistrate offering 
the record for the accused's signature, but it does not empower the Magis- 
trate to require the accused to sign, Therefore an accused who refuses 
to sign the record of statement does not commit an offence punishable 
under sec 180 I. P. C. That section of the Pensl Code applies only 
shen the Magistrate ts legally empowered to require the accused to 515 
the statement—K. E. v. Βα Tin, 3 L B.R. 199; Imp. v. Sirsapa, 4 Bom. 
15. Bat it bas been laid down by the Alishabsd High Court that the 
Janguaze of this section mates it compulsory upon the accused to sign ihe 
statement; the Magistrate is a public servant legally competent to regulre 
the accused to sign the statement, and if the accused refuses to do 50, PE 
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commits an offence under sec. 180 I. P. C.—Emp. ν, Umer Khan, 39 
All. 399. So also, per Melville J. in Imp. v. Sirsapa, 4 Bom 15 


Signature of Magistrate:—The affixing of an unreadable initial to 
the statement of the accused is not a proper compliance with this section 
—Q. ν Bhikaree, 15 W.R 63 


1041. Certificate :—The absence of the certificate in the 
recorded examination of the accused 1s not necessarily fatal to its admis- 
sibility—Reg v. Vyankatrav, 7 BH CR.50 Though a Magistrate omitted 
to certify a confession as required by sec 364 and did not record the whole 
of the questions put to the accused, the High Court declined to interfere 
where no prejudice resulted to the accused—Kamalagadu, 2 Weir 436 
A defect in the certificate to be attached by a Magistrate to the examination 
of the accused can be cured only by taking evidence that the accused duly 
made the statement recorded, either by examining the Magistrate or some 
other person who was present when the statement was recorded [1 cannot 
be cured by examining a witness to prove that it was taken down in the 
handwriting of the Magistrate himself{—Emp v Balasur, 8 CP.LR. 6, 
Emp v. Lal Sheikh, 3 C.\WN 387; Reg v Peradt, 2 BHCR, 397, 
Ὁ E v. Anga Valayan, 22 Mad 15,Q E v Raghu, 23 Bom 221, Badan 
v Κ᾿ E., 1909 PR 2 It cannot be cured by the addition of the certificate 
at the direction of the District Magistrate after an appeal 15 disposed of — 
Reg. v Vyankatrao, 7 BHCR 50 


This section does not prescribe any particular form of the certificate 
When a confession bore a certificate of the Magistrate containing the 
words ‘taken by me’? but did not say that the confession was made in 
his hearing, it was held that the cert:ficate substantially complied with the 
requirements of this section—Noshai v. Emp., 5 Cal 958 


The certificate need not be in the handwriting of the Magistrate; it is 
sufficient if it is signed by the Magistrate—Q. v. Rezza Hosain,8 WR 55 


1042. Non-compliance with the section —The rule laid ἡ 
down in this section should be strictly followed—Emp v Gajadhar, 1883 
A.W N. 243. Magistrates should in all cases be careful to observe all the 
Provisions of section 164 and this section, for although various defects can 
be cured, the value of the confession may be very much dimintshed by 
agers with the strict letter of the law—Ratt Ram v Q E, 1899 


Non-compliance with the formalities of this section may be remedied 
by sec. 533 by oral evidence (of the Magistrate who recorded 11) that the 
accused duly made the statement recorded—Q £ v Raghu, 23 Bom 221, 
Lal Chand v Ὁ E., 18 Ca’. 549, Reg v Vithon 2 BHCR 398 
Where the confession though signed by the accused was not recorded in 
the manner prescribed by this section, and there was πὸ certificate show- 
ing that the record contained in full the statement made by the accused, 
it was sdmitted in evidence in spite of these defects, and held to be proved 
by Hts production—Ahmed Din τ. Emp. 1881 PR. 20 Sher Singh ν, ἢ 
Emp. 1881 P.R 21. 


Cr. 62 
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But section 533 does not apply and cannot make ἃ confession admis- 
sible, where no attempt has been made to conform to the provisions of 
this section. Thus, where the confessions were neither recarded In the 
language of the accused, nor wefe signed by the accused, ror certified by 
the Magistrate, held that there was a total non-compliance with the provi- 
sions of this section, and sec 533 would not cure such grave irregularities 
~—Q. E. ν. Viran, 9 Mad. 224. Where no record whatever has been made 
af 4 confession, such confession cannot be proved merely by oral evidence. 
Section 533 deals with errors in the record arid does not apply where 
no fecord whatever has been made of such 8 confession—Emp. v. Gulab. 
35 All, 260, 14 Cr LJ 211 See also Emp v Nani Mandal, 82 Cal 403 
cited in Note 1037 ante 

365. Every High Court 365. Every High Court 

Record of established by Record of established by 
evidence in Royal Charter ance εἶν Royal Charter, 
High Cort nay fromtime sand the Chief 
to time, by general rule, Court of Oudh sholl from 
prescribe the manner. in time to time, by genera 
which evidence shall be rule, prescribe the manner 
taken down in cases coming in which evidence shall be 
before the Court, and the taken down in cases coming 
Judges of such Court shall before the Court, and the 
take down the evidence or evidence shall be taken 
the substance thereof in ac- down in accordance with 
cordance with the rule (if such rule. 
any) so prescribed. 

Change :—This section has been amended by section 99 of the 
Criminal Pro Code Amendment Act, XVIII of 1923. “The word ‘shall’ 
would make it compulsory upon High Courts to prescribe by rules the 
manner "in which evidence should be taken down The section will not of 
course limit the discretion of the High Court as to shat form the mutes 
should tske’"—Report of the Select Commutice of 1916. 

“We do ποῖ think it necessary that the Judges of the Court should 
take down the evidence themselves But we are af opinion that there 
shoufd certainly be some record'"’—Report of the Joint Cortmittee (1922) 

The words ‘snd the Chief Court of Oudh" have been added by tht 
Ondh Courts Act ΧΧΧΤ of 1925. 
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CHAPTER XXVI. 
OF THE JUDGMENT. 


366. (I) The judgment in every trial in any 

Mode of delivering Criminal Court of original jurisdic- 

Judgment. tion shall be pronounced, or the 
substance of such judgment shall be explained,— 

(a) in open Court either immediately after the 
termination of the trial or at some subse- 
quent time of which notice shall be given 
to the parties or their pleaders, and 


(δ) in the language of the Court, or in some other 
Janguage which the accused or his pleader 
understands : 


Provided that the whole judgment shall be read out 
by the presiding Judge, if he is requested so to do either 
by the prosecution or the defence. 

(2) The accused shall, if in custody, be brought up, 
or, if not in custody, be required by the Court to attend 
to hear judgment delivered, except where his personal 
attendance during the trial has been dispensed with and 
the sentence is one of fine only or he is acquitted, in 
either of which cases it may be delivered in the presence 
of his pleader. Ε 

(3) No judgment delivered by any Criminal Court 
shall be deemed to be invalid by reason only of the 
absence of any party or his pleader on the day or from 
the place notified for the delivery thereof, or of any 
omission to serve or defect in serving, on the parties οἱ 
their pleaders or any of them, the notice of such day 
and place. 

(4) Nothing in this section shall be construed to 
limit in any way the extent of the provisions of 
section 537, 

The requirements of sections 366 and 367 ere not mere matters of 

form. The provisions of these sections are based upon good and sub- 
stantial grounds of public poticy, and whether they ere or not, the Sessions 


Judges must obey them and not be a law to themselves—Q E.-v 
Hargobind, 14 All 242. 
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1043, Judgment :—Judgment means the expression of opmion 
of the Judge or Magistrate arrived at after due consideration of the evidence 
and of the arguments—Damu v. Sridhar, 21 Cal. 121.. An order of dis- 
missal of a complaimt under section 203 is not a judgment—Emp v. 
Chinna, 29 Mad 126. An order dismissing a case for default of appear- 
ance of the complamant is not a judgment—Ratanchand v. Emp., 5 N.L.R. 
76, Bibhut: vy Dasimoni, 10 C.L.J 80 Judgment means a judgment of 
conviction or acquittal, but not an order of discharge under section 209 or 
253—Dwarka v. Benimadhab, 28 Cal. 652; Mir Ahmad v Md. Askart, 
29 Cal 726, Emp v. Maheshwart, 31 Mad. 543; Emp. v. Nabi, 9 Bom. 
LR 250 On the other hand, if the Magistrate, after taking some evid- 
ence, however incomplete the evidence may be, enters into the merits of 
the complaint and makes an order of discharge, such an order is 3 
judgment—Dwarka v. Benimadhab, 28 Cal. 652. The final order οἱ ac- 
quittal on a petition of composition is not a judgment—Hasta v. Crown, 
1914 PR 29, 16 CrL.J 81, because such an order is made without any 
consideration of the evidence, 

The judgment referred to in this section is ἃ judgment passed in & 
tral; the section does not therefore apply to final orders made in sanction 
Proceedings under section 195—Jn re Nagappa, 6 Bom.L ἢ, 897, (Sanction 
proceedings, however, are now abolished), 

1044, Delivery of judgment :—The delivery of judgment 
and the passing of sentence 15 an integral part of the criminal trial and must 
be done by the Judge himself, It 1s not a mere formality, and a deliberate 
breach of this express provision of law 1s not a mere irregularity curable 
by section 537 Where on the date fixed for delivery of the judgment, 
the Judge being ill, he signed and dated his judgment and sent It to be 
translated to the accused by the interpreter, the Judge himself not being. 
present in Court, and the judgment was so translated by the interpreter, 
it was an iNegality and a retrial must be ordered—Rambit v. Emp., 24 
Cr. §$4, 1 Bur L.J 122. But the Allshabad High Court takes ἃ 
more liberal view and holds that where a Magistrate wrote out ἃ Judgment, 
signed and dated it, but owing to physical incapacity had it read out by 
another Magistrate, it was at the most an irregularty which was covered 
by see 537—Nur Md. Khan v. Emp 21 ALJ 137, 24 Cr.L.J. 173 
A judgment which is not delivered is no judgment Where a Judge after 
writing his judgment but before delivering it, dies or leaves the Bench. 
his written Judgment cannot be considered as a judgment, but ie is merely 
an opinion. A judgment though written and signed, is inoperative until 
itis pronounced, and must be taken merely a3 an expression of opinion— 
Ramdhun v. Ko Ἐς, ΙΑ ΤΙ 745, 14 CrLJ S62 

The judgment must be delivered in open Court—Damu νυ. Sridtar, 
24 Cal. 121 _ 

The fudsment must be pronounced by the Judze or Alagistrste who 
held the tnal The duty of signing and delivering the judgment carect 
be delegated by the presiding oMicer to snother person. Where a Magi 
trate, after holding trial in one distri¢t, went away to another district and 
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thence sent his judgment to the Magistrate of the former district to be 
delivered, and the District Magistrate delivered it, the trial was set aside 
and retrial ordered—Q. E v. μα Lal; 1889 A.W.N. 181, Baisnab Charan 
v. Amin Alt, 50 Cal 664, 38 C.L J. 202, 24 Cr LJ 489 But the Madras 
High Court and the Oudh Chief Court are of opinion that the delivery of 
the judgment by the successor of the Magistrate who wrote it 1s not illegal 
~-In re Sankara Pillai, 18 M.L.J. 197, 7 Cr.L J. 459, Chandika v. Emp , 
28 OC, 109, 11 O.L.J 725 See also In re Savartmuthu, 40 Mad 108, 
where it has been held that the succeeding Magistrate can date, sign and 


pronounce a judgment written by his predecessor, and thus adopt it as his 
own 


The judgment must be pronounced in the presence of the accused, 
Where the accused having absconded, the Magistrate passed sentence in 
his absence, and upon his re-arrest pronounced the judgment again, it was 
held that the Magistrate should not have pronounced his previous judgment 
jn the absence of the accused—Q. Ε ν. Ghohram, Ratanla) 225, Crown 
v Sardar, 1917 PR 36. If, however, the judgment 1s one of acquittal or 
of fine only, it may be passed in the absence of the accused, under sub- 
section (2)~Crown v Jamal Khatun, 6 SLR 206 


The judgment in a criminal case must be passed without undue delay, 
as delay 1s not only unjust to the accused, ss .t prevents them from appeal- 
ing at once, but is opposed to the principles of law—Emp v_ Baldeo, 
SCP.LR. 24 Ina trial by jury, it is not necessary, under section 367, 
to record a judgment, but only the heads of charges to the jury should be 
recorded; and these should be written out as soon as possible after the 
charge to the jury has been actually delivered, when the facts of thie case 
are fresh in the mind of the Judge—Fanindra v Emp, 36 Cal 281 In 
this case the charge to the jury was written 3 weeks after; and the High 
Court severely condemned the delay, 


It is not necessary that the whole of the judgment should be read 
It 1s sufficient 1 the substance of the judgment is delivered Omission to 
tead a portion In the judgment 15 a mere irregularity covered by section 
537—Venkataramanayya, 2 Wer 711, Kamakshamma v Emp, 38 Mad 
498, 14 Cr LJ 595. 


1045. Conviction or acquittal before judgment :— 
The judgment must always be written and delivered belore sentence is 
passed It is legal to pronounce a sentence at the termination of the tal 
and to postpone the writing of the judgment to a future occasion—Punjab 
Cire., p 239 In as much as the sentence in a case of conviction, and the 
direction to set the accused at liberty in a case of acquittal, can only 
follow on the decision and cannot precede it, and in as much as the decision 
must be contained in the written judgment, 11 must necessarily follow that 
the sentence {s illegal if there is no written judgment when it 1s passed— 
Q. E. v. Hargobind, 14 All. 242, Where the judgment sas delivered sfier -” 
the order of acquittal was passed, the acquittal was set aside and a re-tria) 
ordered—Q EL ν. Abdul Mapd, 1892 A.W.N 187 Where the judgment 
was sritten and delrvered some days after the prisoners were convicted 
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and sentenced, it was held that this was a violation of the express provisions 
of this section and was more than a mere irregularity, and the conviction 
and sentence must be set aside—Bandanu Atchayya v. Emp., 27 Mad. 231. 


In some cases, however, it has been held that such an irregularity 
does not vitiate the whole proceedings unless there has been a failure of 
justice ; such irregularity will be cured by section 537—Tilak Chandra v 
Baisagomoff, 23 Cal. 502, Crown v. Moriokhan, 5. S.L.R 131; Emp ν. 
Thave Issqji, 13 Bom.LR 635, Damu v. Sridhar, 21 Cal 121; 
Kamakshamma, 38 Mad. 498, Sankaralingag y Narayan, 45 Mad 913 
(FB); Md Hayat Mulla, 7 Rang 370, 1930 Cr. C. 203 (204); Ata Ald. v 
Emp., 25 Crh Jj. 705 (Lahj Sec. 497 (4) now provides for acquittal 
of the accused before judgment on taking a bond from him for appearance 
on the day of judgment. 

Where a Magistrate died after pronouncing the sentence but before 
writing the judgment, the High Court reversed the conviction and sentence 
and ordered a retriak—Q,. E. v Kamthia, 1 Bom L.R 160, But in 2 Weir 
438, where the Magistrate died after passing sentence but before recording 
a judgment, it has been held that a conviction on a trial regularly held will 
not be set aside merely because the Magistrate had been unavoidably 
prevented from recording a judgment, and the right of appeal of the accused 
would not be taken away by the absence of a complete judgment. 

Loss of judgment -—This section only imposes the condition that the 
judgment must be pronounced in optn Court and imposes a few other 
conditions but such conditions do not include the condition that the record 
should not have been lost In cases where the judgment has been Jost, 
the appropriate course for a Judge is to re-wnte the judgment from memory 
and trom the materials on record, and place it on record—Kamaksharmma 


v. Emp., 38 Mad 498. 
367. (1) Every eh judgment hell Be δὲ 
judg. Otherwise expressly provided by 
ment ΠΝ τὰν of ie. this Code, be written Εν the presid- 
ment. ing officer of the Court or from the 
dictation of such presiding officer in the language of the 
Court, or in English; and shall contain the point or points 
for determination, the decision thereon and the reasons 
for the decision; and shalf be dated and signed by the 
presiding officer in open Court at the time of pronounc- 
ing it, and where it is not written by the presiding officer 
with his own Aand, every page of such judgment shall be 

signed by him. 

(2) It shall specify the offence {if any) of which, and 
the section of the Indian Penal Code or other law under 
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which, the accused is convicted, and the punishment to 
which he is sentenced. 


(3) When the conviction is under the Indian Penal 
Code, and it is doubtful under 
which of two sections or under 
which of two parts of the same section of that Code the 
offence falls, the Court shall distinctly express the same 
and pass judgment in the alternative. 


(4) If it be a judgment of acquittal, it shall state the 
offence of which the accused is acquitted and direct that 
he be set at liberty. 


(5) If the accused is convicted of an offence punish- 
able with death, and the Court sentences him to any 
punishment other than death, the Court shall in its judg- 
ment state the reason why sentence of death was not 
passed, 


Provided that, in trials by jury the Court need not 
write a judgment, but the Court of Session shall record 
the heads of the charge to the jury. 


(6) For the purposes of this section, an order under 
section 118 or section 123, sub-section (3), shall be 
deemed to be a judgment. 


1046. Change .—The :talicised words in sub-section (1) and the 
new sub-section (6) have been added by section 100 of the Criminal 
Procedure Code Amendment Act, XVIII of 1923 


Under the old section it was held that the judgment must be written 
by the Magistrate himself, he could not get it written by a clerk—Q. E. v. 
Lakshmibai, Ratanlal 545, Subramanya v Q, 6 Mad 396, and that af the 
judgment was written at the dictation of the Magistrate, and the Magistrate 
merely signed it, the procedure was illegal—Mantk Lal v Corporation of 


Calcutta, 4 C.LJ 411 The present Amendment in sub-section (1) will 
now allow such procedure 


Judgment in alternative. 


Language of judgment —Under this section, the judgment 
Should be written in the language of the Court or in Enghsh Where 
an Honorary Magistrate wrote his judgment in Urdu instead of in Hinds, 
the language of the Court, it was held to be irregular, but such irregu- 


larity was curable by section 537—Dhanukdhant ν Harihar, 4 CL J. 232, 
4Ce.b 1. 162. 


1047. Contents of judgment .—The Judgment must be self. * 


contained and nothing should be left out. If any material finding is left out 
in the judgment, the defect cannot be cured by the Magistrate’s subsequent 
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explanation to the Appellate Court—Jurakhan v. Καὶ E, 7 C.LJ 238 
A judgment should contain sufficient particulars to enable a Court οἱ 
Appeal to know what facts were found and how—Q. Ε. v Dhurmiya, 
Ratanlal 833 The judgment should show that the Court had considered 
the evidence and had found in a case of conviction that the facts proved 
to the satisfaction of the Court brought an offence home to the accused 
person whom the Court convicted—Q. E. v. Pandeh Bhat, 19 All 508 
(FB) Where a judgment, though not a long and elaborate one, affords 8 
clear indication that the Court duly considered the evidence, it is a good ~ 
judgment—Kasimuddi v Q E,1CWN 169. But if the judgment 15 580 
meagre that it 1s smpossible to form an opinion as to the merits of the case 
or to say whether there has been a miscarriage of justice or not, the judg- 
ment must be set aside—Rupa Mandal ν Keshab, 5 C L.J. 452. 


Where an Appellate Court finds that the Magistrate has not written 
a judgment in conformity with the provisions of section 367, the correct 
procedure 1s to accept the appeal and to remand the case for hearing de 
novo The Appellate Court cannot retain the appeal on its file and ask 
for a judgment which the Magistrate has failed to record—Karuppiah v. 
Emp, 1920 MWN 120, 21 CrL} 52 


Points for determination —Every judgment of a Criminal Court must 
contain ἃ clear statement of the points for determination--Bom H C. 
Cr Cir, p 38 “The attention of al! Criminal Courts |s invited to the 
necessity of very strictly observing the provistons of the latter portions of 
clause (1) of section 367, which declares that the Judgment must contain 
the points for determination, the decision thereon and the reasons for the 
decision’’--Cal G R δ O, p 36 Where the Sessions Judge con- 
victed the accused without stating the facts of the case or the points for 
determination or even the section under which the accused was convicted, 
the Judgment was set aside—Ektar Khan vy Emp., 9 CW Ν. xxii The 
accused person Js entitled to have an independent judgment of the trying 
Court, and such judgment must be prepared in accordance with, and must 
contain the particulars required by, section 367 Otherwise it is no Judg- 
ment at all. Where a second class Magistrate thinking that a severer 
punishment should be inflicted on the accused than what he was authorised 
to anand, recorded his opinion and forwarded the proceeding to the Sub- 
divisions! Magistrate, and the latter in convicting the accused wrote the 
following Judgment “‘I agree with the finding arrived at by the learred 
trying Magistrate and convict all the accused for the offence of unlas ful 
assembly as stated in the charge’, Aeld that this was not a judgment st 
all—Thakur Singh v Emp, 20 CrL.j 444 (Pat) Where the Magistrate 
has given strong and legt! reasons for his decision, his omission to refer 
to the runute details of the case does not vinate his fudgment—Dsrs2 
Singh ¥. Emp, 24 Cr LJ. 181 (Pat) Where the judzment showed that 
the Judge had appreciated the points shich the prowecution fad to establish, 
ard that he had clearly In view the points lor determination, siz, (he 
credibility of the evidence of the witnesses for the prosecution, and be 
eupressed his opinion on that point, It was beld that the Judgment 938 goad 
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and should not be set aside—Rohimuddi v Ὁ. E , 20 Cal. 353. Where an 
Appellate Court rejected an appeal without specifying the points for deter- 
mination, ot the decision or the reasons thereof, the appeal was ordered 
to be reheatd—Utam v. Crown, 1876 PR 6. 


In every case of mischief, the question of legal title to the property 
is a point for determination It ss the duty of the Criminal Court to 
determine what was the intention of the alleged offender and whether he 
was not acting in the exercise of a bona fide claim of mght—Emp. v. Budh 
Singh, 2 All 101 In a case of dacoity, the Judge should at first give 
ἃ general outline of the case, the course of the investigation and the arrest 
of the various accused, and then the case for and against each accused 
should be dealt with in detail, and the Judge should arrive at a conclusion 
with regard to each individual accused—Nga Mu v Emp., 2 Bur.L J 199 
In a case of unlawful assembly and riot, the judgment should contain as 
one of the points for determination a statement as to the existence of the 
elements constituting the unlawful assembly—Ram Lal ν Haricharan, 
37 Cal 194 It is the duty of the Judge to determine, where several 
alternative common obyects of the unlawful assembly are alleged in the 
charge, which of the common objects 1s made out—Manarudd: v Emp, 
35 Cal 718, Dasarath: v Raghu, 36 Cal. 158 Ina charge of theft, the 
point for determination ss the dishonest intention, especially if a bona fide 
claim 1s set up—Ram Lal v Hart Charan, 37 Cal 194, 


‘Decision thereon’ —The Sessions Judge should be careful to record 
findings on all the charges under which the prisoner is sent up for trial 
—Q v. Mahomed Ali, 13 WR 50. Where there are several accused, the 
case of each accused should be dealt with im detail, and the Judge should 
atrive’at a decision with regard to each individual accused—Nga Mu v 
Emp, 2 Bur.L.J. 199, In re Dakshinamurti, 1918 MWN 129, 19 Cr 
LJ. 200 


Reasons for decision —Every judgment must contain the reasons for 
decsion, a judgment which states merely the offence and the punishment 
and contains no statement of the reasons for conviction 1s insufficrent and 
invalid—Q. E. v Kana, Ratanlal 310 Even in a summary tnal, the law 
requires under sec 263 that the Magistrate should give a brief statement 
of the reasons for his finding. A judgment in a single line ts not a jude- 
ment in accordance with law—fankey Rat v Emp. 20 CrLJ 431 (Pat) 
Tn a proceeding under sec. 145, the Magistrate should, in the Anal order, 
sufficiently state the reasons therefor, so that the High Court may in revi- 
sion determine whether or not the Magistrate has directed his mind to the 
consideration of the effect of the evidence adduced before him—Bhuban 
Chandra v. Nibaran, 49 Cal 187, 25 CWN 887 An order of dis- 
charge under section 253 is not a judgment, and the writing of reasons is 
Tot necessary But it is\desirable that the Magistrate should record his 
Tetsons for the discharge, although wt is not compulsory—Emp v Nabi , 
Fahira, 9 Bom. L.R. 250 

Remarks and comments :—The testimony and conduct of police-officers 
examined in a criminal iris) may be commented upon im the fudgment in 
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the same degree as those of any other material witnesses, but no further 
—Q v. Budri, 23 W.R. 65. Comments on the conduct of witnesses and 
parties should not go beyond what is really necessary for the eluesdation of 
the case. Any humorous remarks or ridicule on strangers should te 
avoided-——-Ma Kyn v. Kin Lat, 11 LC. 1000, 4 Bur.L.T, 173; Emp. +. 
Baldeo, 5 C.P.L.R. 24 The language of a judgment should be temperate 
and sober, and not satirical, A judgment should not admir irrelevant 
matter to the record, but should confine itself to a consideration of the 
issues before the Court, together with a fair and legitimate comment on 
any errors or irregularities that may be disclosed in the course of the trial 
—-Emp v Thomas Pellako, 5 Bur.L.T. 20, 13 Cr.L.J. 259. A judgment 
should not contam remarks about the accused to the effect that he was 8 
Person of wealth and influence and had prevented truth from appearing, 
unless such conduct of the prisoner is established by evidence—Q Vv. 
Dhurum, 8 W.R 13 The judgment should not contain any damaging 
remarks regarding a witness in a criminal trial—fn re Maltk Umar, 1910 
P.W.R 2, 11 Cr.L.j. 178, or regarding the conduct of a counsel when 
such counsel’s conduct was not at all objectionable—Lachchu ν, Emp., 
1 0.1,.1. 141, 18 Cr.L.J. 420; or regarding a person who js not a party 
or witness in the proceeding~-Benarsi Das y. Crown, 6 Lah. 166, 26 Cr. 
LJ. 1326. An appellate judgment should not contain any imputations 
about the motives of the trying” Magistrate—Yacoob, 2 Weir 535, The 
High Court has power to expunge any objectionable remarks from the 
lower Court's judgment; see Note 1214 under sec 439 
Specification of offence :—See sub-section (2) Τῆς offence of which 
the accused 18 convicted must be specified in the judgment with the same 
precision as in the charge—K. E vy Taik Pyn, 5 L.B.R. 21, 2 10. 
G19; Manaruddi v Emp., 35 Cal 718 
Sentence -—Under this section, the sentence is a part of the judgment, 
and when an accused person is convicted, it is incumbent upon the Court 
to pass a formal sentence of even ἃ single day’s imprisonment or any other 
punishment to make the record legally complete—Emp. vy. Kalua, 1894 
AW.N 219 In estimating the-sentence to be passed, the defence put 
forward by the accused should not be treated as a matter of aggravation 
Emp v. Cheda Lal, 1883 A W.N. 170. 
As to the fcpality of passing sentence before judgment, see Note 1045 
under sec. 366 
1048. Signing :~—This section requires that the judgment must 
be signed. But if the judgment is written entirely in the hand of tke 
Magistrate, or partly written by his own hand and partly written by arather 
at his dictation, it does not hecomre inoperative by reason of the fact that 
he forgot to sign and date it, The irregularity dees not affect the merit 
οἱ the cate, and fs cured by sec. 537—Ram Siggh v Emp., 47 Atl. 2654, 
_ 23 ALJ. & 26 Crh J, 683; Sid. Hayat Malls, 7 Rang 370, 1990 Cr. C. 
™3 (200. . 
The signature should be made seth a pen sri not sith @ 
᾿ς Uncre are obvious ressons shy judicial documents should be 30 
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cated in such a manner that their authenticity may admit of proof. But 
the affixing of a signature with a stamp would be no more than a mere 
irregularity—Subramanya y, Q., 6 Mad. 396. But mere initialling is not 
signing—Q. E. v. Nanku, O.S Ο. 192. 


The signature of the Magistrate must be appended to the judgment at 
the time of pronouncing st in open Court—Q. E v. Ganpat, Ratanlal 429, 
In re Savarimuthu, 40 Mad.108. But omission to date and sign the judg- 
ment at the time of pronouncing it is an irregularity covered by sec. 537— 
Venkataramanayya, 2 Weir 711 (712) 

The dating and signing of the judgment must be done by the presid- 
ing officer of the Court; it cannot be delegated to any body else—Q. E. v. 
Jia Lal, 1889 AW.N 181. Where a Magistrate who has tried a case and 
written out the judgment is succeeded by another before he has actually 
pronounced the same, at is not obligatory on the succeeding Magistrate to 
pronounce the same, and much less can he be compelled to do so, though 
he may, if he chooses, date, sign and pronounce it, in which case he will be 
adopting εἰ as his owt—fn re Savarimutha, 40 Mad 108. Quaere, whether 
it will be legal for the succeeding Magistrate to date, sign and pronounce 
the judgment written by his predecessor, when the accused demands a de 
novo tral (under sec 350)°—Ibid 


Sub-section (3) .—Judgment in the alternative —The ‘doubt’ in 
sub-section (3) 1s the Same as that referred to in sec. 236, 1 6., a doubt as 
to the application of law to the facts proved and not a doubt as to whether 
the accused had committed any offence. See notes under sec 236 Where 
the judgment did not state in express terms that the Court was in doubt 
as to the question under which of two sections the offence fell, 1t was held 


that this was at most an srregulanty and did not vitiate the jadgment— 
Boya Takirugadu, 2 Weir 440. 


Sub-section (4) :—Judgment of acquittal —Under sub-section (4) 
if the judgment is one of acquittal, the accused is entitled to be discharged 
from custody immediately on the judgment of acquittal being pronounced, 
and his further detention becomes unlawful. No formal warrant of release 
addressed by the Court to the Superintendent of the Jail 1s necessary, 
it is for the jail authorities (in whose custody the accused had remained) 


i satisty themselves of the result of the tral—Anonymous, 5 MH CR 
Pp. 2. 


1049. Sub-section (5) :—Judgment in capital cases —Where 
the Judge convicts the accused of murder and passes on him the alter- 
native sentence of transportanon for life, he should state his reasons for 
not passing the capital sentence—Dwarka, 4 OWN 977, 28 CrlJ 
980 (982). A person convicted of murder should ordinarily be sentenced 
to death ΤῸ justify the passing of a sentence of transportation for life, 
there should be really extenuating circumstances, and not a mere absence 
of aggravating citcumstances—Emp. v. Nga Myat 18 Cr.L J 113 (Bur); 
Crown v. Nga Tha, \ L.B.R. 216 (F.B), Mi She ἕν K E.25CrLJ 
1121 (Rang) The fact that the crime was commutted without premedita- 
tion in the heat of passion upon 8 sudden quarrel is not an extenuating 


“en 
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the same degree ss those of any other materia! witnesses, but no further 
—Q v. Budri, 23 W.R. 65. Comments on the conduct of witnesses and 
parties should not go beyond what 1s really necessary for the elucidation of 
the case. Any humorous femarks or ridicule on strangers should be 
avoirded—Ma Kyn v. Kin Lat, 11 1.C. 1000, 4 Bur,L T. 173; Emp ¥- 
Baldeo, 5 CPLR. 24 The Janguage of a judgment should be temperate 
and sober, and not satirical A judgment should not admit irrelevant 
mattef to the record, but should confine itself to a consideration of the 
issues before the Court, together with a fair and legitimate comment ΟΠ 
any errors or irregularities that may be disclosed in the course of the trial 
—Emp. v. Thomas Pellako, 5 Bur L,T. 20, 13 Crh J. 259. A judgement 
should not conta; remarks about the accused to the effect that he was ἃ 
person of wealth and influence and had prevented truth from appearing, 
unless such conduct of the prisoner 15 established by evidence—Q Y 
Dhurum, 8 W.R 13. The judgment should not contain any damaging 
remarks regarding a witness in a criminal trial—~In re Mahk Umar, 1910 
P.W.R. 2, 11 Cr.L.J. 178, or regarding the conduct of a counsel when 
such counsel’s conduct was not at all objectionable—Lachchu v. Emp» 
1 O.L.J. 141, 15 ΟΥ J 420; or regarding a person who is not a party 
or witness in the proceeding—Benarsi Das v. Crown, 6 Lah. 166, 26 Cr. 
LJ} 1326, An appellate judgment should not contain any imputations 
about the motives of the trying Magistrate~Yacoob, 2 Weir 535. The 
High Court has power to expunge any objectionable remarks from the 
lower Court's judgment, see Note 1214 under sec, 439. 

Specification of offence —See sub-section (2) The offence of which 
the accused 15 Convicted must be specified in the judgment with the same 
precision as im the charge—K. E v Taik Pyn, 5 L.B.R, 21,216 
G19, Manaruddi y Emp , 35 Cal. 718 

Sentence —Under this section, the sentence is a part of the judgmest, 
and when an accused person 15 convicted, it is incumbent upon the Court 
to pass 8 formal sentence of even a single day’s imprisonment or any othe? 
punishment to make the record fegally complete—Emp, v. Kalua, teg4 
A.W.N. 219, In estimating the sentence to be passed, the defence put 
forward by the accused should not be treated as a matter of aggravation~ 
Emp. v. Cheda Lal, 1883 AWN 170 

As to the legality of passing sentence before judgment, see Note 1045 
under sec. 366 

1048. Signing :—This section requires that the Judgment must 
be signed. But if the judgment is written entirely in the hand of the 
Magstrate, of partly written by his own hand ang partly written by another 
at his dictation, it does not become inoperative by reason of the fact that 
he forgot to sign and date it. The irregularity does ποῖ aMect the mers 
of the case, and is cured by sec $37—Ram Singh v Erp. 47 ΑΠ om, 
23 ALJ. & 26 CrL J. 683, Md Hayat Mull, 7 Ranz 370, 1930 Cr © 
203 (264), 

The signature should be msde sith a pen and nor sith a BOF 
There ate obvious reasons why Judicial documents should be ἀ9' ἘΠ Γῆν 
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cated in such a manner that their authenticity may admit of proof. But 
the affixing of a signature with a stamp would be no more than a mere 
irregularity—Subramanya v. Ὁ, & Mad. 396. But mere initialling is not 
signing—Q. E. v. Nanhu, O.S C. 192. 


The signature of the Magistrate must be appended to the Judgment at 

the time of pronouncing it in open Court—Q. E. v. Ganpat, Ratanlal 429; 

In re Savarimuthu, 40 Mad. 108 But omission to date and sign the judg- 

ment at the time of pronouncing it is an irregularity covered by sec. 537— 
Venkataramanayya, 2 Weir 711 (712) 

The dating and signing of the judgment must be done by the presid- 

ing officer of the Court, it cannot be delegated to any body else—Q. E. v. 

Jia Lal, 1889 A.W.N 181 Where a Magistrate who has tried a case and 

written out the judgment 1s succeeded by another before he has actually 

pronounced the same, it 1s not obligatory on the succeeding Magistrate to 

pronounce the same, and much less can he be compelled to do 50, though 

. BORE SEE oF Se ᾿ which case he will be 

ΒΞ ** 108. Quaere, whether 


ἐν 3 €, sign and pronounce 
the judgment written by his predecessor, when the accused demands a de 
novo tral (under sec. 350)?—Ibid 


Sub-section (3) -—Judgment in the alternahve —The ‘doubt’ in 
sub-section (3) is the same as that referred to in sec. 236, 16, a doubt as 
to the apphcation of law to the facts proved and not a doubt as to whether 
the accused had committed any offence See notes under sec. 236 Where 
the judgment did not state in express terms that the Court was in doubt 
as to the question under which of two sections the offence fell, it was held 
that this was at most an irregularity and did not vitiate the judgment— 
Boya Tahirugadu, 2 Wesr 440. 


Sub-section (4) .—Judgment of acquittal —Under sub-section. (4) 
if the judgment 1s one of acquittal, the accused 15 entitled to be discharged 
from custody immediately on the judgment of acquittal being Pronounced, 
and his further detention becomes unlawful No formal warrant of Telease 
addressed by the Court to the Superintendent of the Jail is necessary , 
it is for the 781} authonties (in whose custody the accused had temained) 
to satisty themselves of the result of the trial—Anonymous, 5 MHCR 
App. 2. 


1049. Sub-section (5) :—Judgment in capital cases —Where 
the Judge convicts the accused of murder and passes on him the alter. 
native sentence of transportation for life, he should state his reasons fo, 
fot passing the capital sentence—Dwarka. 4 OWN 977, 28 Cry 
980 (982} A person convicted of murder should ordinarily be sentenceg 
to death. To justify the passing of a sentence of transportation for tite, 
there should be really extenuating circumstances, and not ἃ mere absen, =f 
of aggravating circumstances—Emp v. Nga Myat, 18 Cr J M3 (Bur) “ 
Crown v. Nez Tha, 1 L BR, 216 (F.B), Ati She γεν kK. E,25 ῃ Ἕ 
1151 (Rang} The fact that the crime was committed without 
tion In the heat of passion upon 8 sudden quarrel is not 8 


988 THE CODE OF CRIMINAL PROCEDURE [CH. XXVI. 


circumstance—Emp. v. Nga Myat, 18 Cr.L J. 113 The reasons justifying 
the infliction of the lesser penalty under sec. 367 (5) must be such as are 
in accordance with established legal principles The drunkenness of the 
accused 1s not a sufficient reason for not inflicting capital sentence. Unless 
drunkenness amounts to umsoundness of mind so as to enable insanity 
to be pleaded by way of defence, or unless the degree of drunkenness is 
such as to establish incapactty in the accused to form the intent necessaty 
to constitute the crime, drunkenness ts neither a defence nor a palliation 
and 15 not a reason for inflicting a sentence of transportation for life 
instead of a death sentence—Waryam v. Crown, 7 Lah 141, 27 Cr.L.J 
164 

The fact that the accused murdered his victim merely to escape from 
custody 1s not a sufficient reason for imposing the lesser sentence of 
transportation. But where the cas¢ rests entirely on circumstantial 
evidence and it 1s open to question whether the injuries to the head of 
the deceased would have caused his death had he not been drowned, 
these may be reasons for inflicting the lesser punishment—Munnun v. 
Emp, 4 O.W.N. 754, 28 Cr.L J. 860 (861) The fact that the accused 
is a woman 15 not a sufficient ground for passing a sentence of transporta- 
tion instead of one of death—Emp. v. Nibbia, 1888 A.W N, 134; Mi She 
v, K. Ε΄, 25 Cr.b.J 1121 (Rang). The fact that the accused is 8 
pregnant woman is not ἃ sufficcent ground for commutation of sentence— 
Q. v Panhee, 15 WR 66, sn such a case the execution is to be deferred 
nll after delivery, see sec 382 The fact that the body of the murdered 
man has not been found 1s not ἃ sufficrent ground—Emp y, Bhagirath, 
3 All 383, Emp v Sadhu, 1882 A.W N. 160; Emp v. Rogi, 1881 
A.W.N 112, Contra—Q. v Buduroddeen, 11 W.R. 20 


It is clear trom sub-sec (5) that when a persan is found guilty of 
murder, the sentence of death must be the normal sentence and the 
sentence of transportation for life ts provided only as an abnormal sentence, 
in passing which teasons must be given 85 to why the capital sentence 
is not passed~per Cuming J in Emp. v. Dukart, 33 C.W.N, 1226 (1230) 
Bur S K. Ghosh J. is of opinion (p. 1232) that sec 367 (5) should not 
be interpreted in this way, for such a construction would make the 
sentence of transportation an exception in murder cases But this is not 
que, for in actual practice, capital sentence 15 sparingly inflicted Sec. 367 
(8) has nothing to do with the measure or degree of punishment In 
murder eases, but simply lays down a matter of procedure, namely, that 
reasons should be recorded If 3 caphal sentence is not passed The 
sentence of death is not to be taken as ἃ normal senterce, but the Court 
must look to the circumstances of the cace in deciding the sentence τὸ & 
passed 

Where the Sessions Judge feels reasonable dout: apether 5. sertetee 
of death would be the proper penalty, the doubt, bre all other drutts, 
should be given In favour of the accused, and a sentence of transports? on 
should be passed. In such a case, it Is highly impreper for ihe Seasions 


wor Water ta pass a temence of death and to leave the responyNiy to the 
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High Court of commuting the sentence, if necessary—Shwe Cho v. K. E., 
3LBR 111. 


1050. Heads of charge to the jury :—Under this section, 
the Judge is not required to write out in extenso the charge which he 
addresses to the jury. He is to record merely the heads of the charge, 
because it is mmpossible for the Judge to write down everything he says 
to the jury—Keamuddi v. Emp , δὶ Cat 79 (82). The heads of charge to 
the jury need not be a verbatim reproduction of the Judge’s observations 
to the jury, nor is it necessary that the charge should be written out 
before st is delivered But whether they are written out before delivery 
or taken down verbatim, they should be placed on record by the Judge 
as soon as he may find it possible to do so and whilst what he said is 
fresh in his recollection. The record need not be meticulous or lengthy, 
but it must give accurately the substance of what the Judge said to the 
jury so that the High Court may, if occasion arises, be able to ascertain 
from the record whether the ‘law and the facts relative to the case were 
fairly and properly put to the jurors Where the Judge’s record of his 
charge to the jury 15 simply this. ‘Sections 141 to 149 and 299 to 304 
1. P Code read over and explamed;"’ held that such a short summary was 
not a sufficient comphance with the law—Rupan Singh v Καὶ Ε, 4 Pat 
626, 27 CrLJ 49, Khyiruddin v Emp, 53 Cal, 372, 27 CrLJ 266; 
Chotan v Emp., 7 Pat. 361, 29 Cr LJ 804 (805). The heads of the 
charge mean that the Judge must faithfully record the Ime upon which 
he addressed the jury, both on the evidence and on the law, and the 
object of these heads of charge is to inform the High Court, should 
occasion arise, of what direction he gave in law to the Jury and the 
nature of the summing up%of the evidence not only for the prosecution 
but also for the defence The heads of charge are not intended to be an 
exhaustive detail of every particular which the Judge may have addressed 
to the jury, but they should contain in an intelligible form and with 
sufficient fulness the points of law and direction given by the Judge to the 
fury, and the record should represent with absolute accuracy the substance 
of the charge by the Judge to the jury—Eknath v K E,1PLJ. 317, 
Fanindra v Emp , 36 Cal 281, Emp v Ikramuddin, 39 All 348, Abdul 
Gafur'v Emp .35 CL] 437, 26 CW N 996, Khipruddin v Emp, 58 
Cal 372, 42 CLY 504, 27 CrLJ 266, Rehamallt v Emp, 26 CriJ 
'15t (Cal) The heads of the charge should contain such statement 
as will enable the Appellate Court to decide whether the evidence has 
been properly laid before the jury. or whether there has been any mis- 
direction in the charge—Q v Kasem 23 WR 32, Emp vy Bay Nath 
1903 AWN 232, Abbas ν Q Ε΄ 25 Cal 736 In re Shambulal, 10 
Bom LR 565, Panchu v Emp, 34 Cal 698: fkramuddin v Emp, 39 
All 348, 18 Cr LJ 491. Dnanka ¥ Emp 330 WN 84 


Although under sec. 367, only the heads of the charge to the Jury are 
required to be recorded, sull as the law allows an eppeal on grounds of 
misdirection, it is not only desirable but necessary that the charge should 
be recorded vith suMcient fulness to enable the Appellate Court to see 
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that all points of law were clearly explained to the jury, and that the 
summing up was proper and free from misdirection—IVilson, 30 C,W.N. 
693, 27 Cr.L.J. 926; Panchu v. Emp , 34 Cal. 698; Abdul Gafur v. Emp. 
26 C.W.N. 996, 24 Cr L.J. 8; Laxumana, 2 Weir 385 The Judge should 
also record in his charge what evidence he reads out to the jury—Q. Ε 
v. Baswantappa, Ratanlal 917. [{ 1s not sufficient for the Judge to state 
in his record of the heads of the charge that he referred to certain sections 
of the Penal Code and explained to tHe jury the law with regard to the 
offence “he should set out in the record the directions which he gave to 
them in respect of the law, in order that the High Court may not have 
to speculate as to what the Judge said but may be in a position to fudge 
whether the elements constituting the particular offence in question had 
been properly and fairly explained to the jury—Kasimuddin v, Emp. 47 
Cal 795, 21 CrL 1 694, Chotan Singh v. Emp., 7 Pat. 361, 29 CrL.J. 
804 (805) The Judge’s comments on the evidence of :dentificanon should 
be recorded in a form which will enable the Appellate Court to know what 
was actually said—Abdul Gafur v. Emp, supra But failure to record 
in the charge what actually the Judge’s explanation of the law was would 
not vitiate the trial where it has not occasioned a failure of justice, The 
High Court will not therefore order a retrial on this ground st it is of 
opinion that if the jury accepted the evidence of the prosecution they 
were entitled to convict the accused of the offence charged~Chotan Singh 
v. Emp., 7 Pat 361, 29 Cr L J, 804 (805); Kasimuddin v Emp, supra. 

Where ἃ joint ttial 1s held of several offences some of which are triable 
by jury and others with the ald of assessors, and in respect of the latter 
offences the jurors become assessors, It is the duty of the Sessions Judge 
to pronounce ἃ judgment containing the particulars specified in this section, 
in respect of the latter offences. A reference to the charge to the jury is 
not a sufficient comphance with the requirements of this section—Q. E. v. 
Datta, Ratantal 426, 

1051. Appellate Judgment :—~‘It should be observed that 
section 424 of the Code extends the provisions of section 367 to the 
judgments of the Lower Appellate Courts, and it is essential that the 
judgment of such Courts should comply with the provisions of this sec- 
tion’—-Cal G R. δ 6. Ο.. p. 36. An appellate judgment, like the judz- 
ment of the Court of first Instance, must fulfil the conditions laid down 
in this section, thar is, the judgment must state the points for determina- 
eion, the decision thereon, and the reasons for the declision—Emp Ὁ. 
Devendra, 17 Bom.L R 1085, 16 Cr.L J. 832; Kah Charan v. Geli Beua. 
2 P.L.T. 228, 22 Cr.L.J. 640, 63 1.165 336; Bindarban, 21 Cr.L J. 233 
(Lah }; Dalp Singh v. Crown, 5 Lah. 308; Mangia v. Emp., 2 P.L.T. 616, 
63. 1C. 416, 22 Cr.L.J. 6:65 Where the Appellate Court merely rejected 
the appeal without specifying these points, the appeal was ordered to te 
reheard—Utam v. Cronn, 1876 P.R. 6 

Besides specifying these points, the Appeliste Court has to decise t#@ 
more points, viz.. (I) [5 the odjection raised in the memorandum of appest 
= yalld objection? and If not, (2) is there any ground spparert ot Mt 

oo Peeord for Joverierence In appes!? A Judgment which does net decite these 
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points is not a valid judgment—jairam v. Emp., 8 N.LR. 84, 13 Cr.L.J. 
559. a 


It is the duty of the Sessions Judge, in disposing of an appeal, to 
record a judgment according to law; any deficiency in that judgment can- 
not be made up for by a reference to the judgment of the Magistrate. It ts 
his duty to go inte the evidence and try the appeal in a proper manner. 
Where the Sessions Judge in appeal stated no facts and gave no reasons in 
his judgment for the conclusion arrived at by him, the appeal must be 
reheard—Bhola Nath v Emp., 7 C W.N. 30; Ektarv Emp, 9 CWN,. 
xxii 

An appellate judgment must be quite independent and stand by itself; 
αἴ ought not to be read in connection with or as supplementary to the 
judgment of the Court of first instance—Jamait v. Emp., 35 Cal. 138, 
Mangala ν. Emp, 2 PLT. 616, 63 1C. 416; Solhu v. Krishna Ram, 
25 Cr.L.] 113 (Lah), Thakur Singh v. Emp, 20 Cr.L.J 444 (Pat), 
Dasog: v. Emp., 20 Cr.L.J. 645 (Pat.); Bach v. Emp, 1 Rang 301, Even 
when confirming the pdgment of the tra) Court, the Appellate Court should 
take its own view of the evidence after perusing the record. The judg- 
ment of the Court of appeal should be such that the Hrgh Court as a Court 
of Revision might on looking into the judgment be 1n a position to judge 
for itself what the case was and how far the Court of appeal had con- 
sidered the evidence as bearmg on the guilt or mnocence of the accused, 


before it affirmed the judgment of the tral Court—Inatulla v Emp, 
39 CLJ. 117, 25 Cr.L.J 1041 


The judgment of the Appellate Court in dealing with the case of 
several accused convicted in a joint trial must show on the face of it that 
the case of each accused has been taken into consideration, and should 
State reasons, as far as may be necessary, to show that the Appellate Court 
has devoted judicial attention to the case of each accused—famait ν, Emp., 
35 Cal 138, Dakshinamurti v. Emp, 1918 M WN. 129, 19 CrL J. 200, 
Arindra ν. Καὶ E, 20 CWN. 1296, In re Bapu Naidu, 2 LW 958, 16 
Cr.L.J 735; In re Cherukath, 16 CrLJ 496 (Mad), In re Chinna 
Mantkkam, 48 M L.J 504, 26 Cr L J. 1089, Madad Any Καὶ E., 240C 
230; Solha v. Krishna Ram, 25 Cr LJ. 113 (Lah). 


The Appellate Court must record reasons for confirming, reversing or 
modifying the sentences or orders of the Magistrate, unless the reasons 
are set out, the High Court cannot revise the proceedings of the Appellate 
Court—Anonymous, 5 MH CR App 12 Where the Appellate Judge 
merely says that he adopts the reasons given by the trial Court, to support 
the grounds of his decision, or merely states that he 1s satisfied that the 
judgment of the trial Court is substantially mght, the judgment is erroneous 
in torm—Dasogs y Emp, 20 Crh J 645 {Pat), Baishnab Charan v. 
Emp. 24 Cr.Ly 311 (Cal) 

An Appellate Court is not required to write a long end elaborate Jude, 
ment, but It Is clearly its duty not only to examine the exidence but a 
to write a judgment affording a clear indication thst the appesi hes 
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Properly tried and that the pomts urged by the appellant have been duly 
considered and decided An Appellate Court which writes a judgment 
which the High Court is unable to follow without reference to the judg- 
ment of the trial Court, obviously fails in the discharge of the duty im- 
posed upon it by law—Dalip Singh v. Crown, 2 Lah, 308 (310), 23 Cr 
LJ. 9. 

‘The judgment of the Appeflate Court must show that it has duly con- 
sidered the evidence of both sides and the pleas raised im appeal, with a 
judicial mind—Beni v. Emp., 4 OL.J 80, 18 Cr.L J 689; if it does 
not consider the evidence for the defence, nor even alludes to it, at is 
defective—In re Seperumal, 11 Cr.L.], 331, 7 ML T. 182; In re Ballusu, 
1912 M.W N. 881, 13 Cr.LJ 712; Bent v. Emp, (supra). Even though 
the Counsel for the appellant does not refer to the defence evidence, It 
is the duty of the Appellate Court to look into that evidence and after 
dealing with it come to its own decision—-Fido: Hosscin v. Emp., 40 Cat 
376, 14 Cr.L.J. 419 Where a District Magistrate disposed of an appeal 
in a case under section 100, in which a large mass of evidence had been 
produced on both sides, by a short Judgment in a few lines dealing with 
some genéral observations upon the volume of evidence which was put 
before him and without proper consideration thereol, held that the judg- 
ment was not m accordance with law—Sunehri y. Emp, 19 A.L.J. 921, 
23 Cr.L.J, 378. A District Magistrate should not dispose of an appeal 
from an Order requiring a person to furnish security, otherwise than by 
a judgment showing on the face of it that he has applied his mind to & 
consideration of the evidence on the record and of the pleas raised by the 
appellant both in the Court below and in the memorandum of appeal— 
Lal Behari ν, Emp., 38 All. 393, 17 Cr.LJ. 309 But the Appellate 
Court js not bound to pive its opinion as to the character of the evidence 
in protix detail-Q Εἰ v. Pandch Bhat, 19 All. $06 Where in the judp~ 
ment of the first Court, evidence was set out at great fength and reasons 
tully explained, the judgment of the Appellate Coust which confirms the 
Judgment of the trial Court does not become defective in law by reason 
of the fact that jt does not set out again in detail the whole of the evidence 
and reasons for beheving the witnesses, if it appeass from the judgment 
that the Appellate Court appreciated the arguments adduced against the 
credibility of the prosecution witnesses—Kufluddin v. Emp., 20 Cr.b.J. 
235 (Ca)). But although as a general rule, it is not Incumbent on the 
Appellate Court, when confirming a decision of the Lower Court, to set 
forth lis reasons in full, still if there ts anything peculiar In the circum- 
stances of the case, the Appeliste Court should notice tt~Reg. v. AMoraba, 
8 BHC R. 101. But it is not a sufficient compliance with the require- 
reents of this section, if the District Magistrate hearing the appeal and 
confirming the order of the loner Court fives no reasons for his dectstet 
but merely says that he has considered the evidence carefully snd thinks 
that at is suflciently strong to fustity the order—San Don τὶ KF. 2 
Ranp Gil; or Ἡ the Appellate Court ststes no reasons whitscever ard 
con®pms the Jadgmert of the Lower Court in thece gereral terms: “Ὁ 

_wre ho cesson for distrusting the finding of the Lower Court’ ~—In re Kiet 
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Das, 13 Cal 110, Emp. v. Sameshar, 1888 A ὟΝ. 280, Emp. v. Bhujpal, 
1886 A W.N. 289; or ‘after reading the evidence and hearing the counsel 
I am of opsnion that the Lower Court has decided the case rightly; 1 find 
no ground for interference , appeal 1s dismissed”-—Gurish v Q E , 23 Cal 
420, Farkan ν. Samsher, 22 Cal. 241, Rohimuddy v. Q E., 20 Cal. 353; 
Q E v Pandeh, 19 All 506, or ‘‘the prosecution evidence is sufficient 
to warrant the conviction; I decline to interfere’ Shamsher Ali, 2 Weir 
536; or “I have perused the judgment of the Lower Court, and I agree 
with the findings arrived at by the learned trying Magistrate and convict 
all the accused for the offence of rioting as stated in the charge’—Thakur 
Singh v. Emp., 20 Cr.L J 444 (Patna). 


Where the judgment of the Appellate Court was in the nature of 2 
stereotyped one, which might answer for any case, it was not one in 
accordance with this section or section 424—Kasimudd: v. Q. E., 1 C.W. 
N. 169 


Even when an Appellate Court rejects an appeal summarily under sec~ 
tion 421, it is advisable to state shortly in its order the reason or reasons 
which have influenced it in coming to the conclusion that there is no suffi- 
cient ground for interference in the case—Q E. v. Nanhu, 17 All. 241; 
Ramrao v Emp., 13 NL.R, 169, 18 CrL J 993. Although in rejecting 
an appeal under section 421, the Appellate Court is not bound to write 
a judgment and give reasons for its decision—Q. E, v. Warubai, 20 Bom. 
540, Rash Behari v. Balgopal, 21 Cal. 92; Ramrao vy Emp., 13 N.L.R. 
169, K. Ε ν. Krishnaya, 25 Mad. 534, still the recording of reasons is 
necessary in view of the possibility of such orders being challenged by 
an application for revision—Q, E. v. Nanhu, 17 All. 241; Kundan v, Emp, 
36 All 496, 15 Cr.L.J. 512. See Note 1132 under sec. 421. 


Even where the Appellate Court dismisses the appeal because no one 
appears to argue the appeal, the Court is bound to read and consider the 
evidence and dispose of the appeal by writing a judgment in accordance 
with the provisions of this sectlon—Noai Sheikh, 11 C.W.N. cxxxv. 


Defective Appellate Judgments :—It is difficult to lay down any rule 
with precision as to what judgment of an Appellate Court complies, and 
what judgment does not comply, with the requirements of this Code. It 
cannot be held that merely because the form of judgment does not exactly 
comply with all the requirements of this section and of section 424, it is 
Mot a vahd judgment The omissions in the judgment must be substantial 
in order to invalidate 1—Q. E. v Pandch, 19 Al, 506 Though the 
judgment of the Appellate Court is not in proper form, the High Court 
should not interfere with an order of acquittal, unless there has been 8 
miscarriage of justice—Rupa Mandal vy. Keshab, 5. C.L.J. 452, 5 Cr.L.J. 
349. Where the Appellate judgment shows that the Judge had appreefated 
and had in view all the points, the High Court should not Interfere in 
revision merely because the form of judgment does not exactly comply 
with atl the requirements of this section—Rohimaddy ν. Q. E., 20 Cal. 
353 But where the Appellate Court which dismissed the sppeal not 
summarily but after notice to the parties, omitted to write the judgment 

Cr. 63 
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altogether, such an omission was not a mere irregularity curable by sec. 
537, but a grave illegality—Emp. v. Devendra, 17 Bom. L.R. 1085, Τέ 
CrLJ 832, 31 1.C. 1008. 


1052. Sub-section (6) :—'We think it desirable to lay down 
that orders under sections 118 and 123 (3) should be deemed to be judg- 
ments for the proposes of the section’—Report of the Joint Committee 
(1922) This sub-section supersedes In re Ramasamy Chetty, 27 Mad 510 
(512) where it was held that an order passed in security proceedings was 
not a “judgment ”” 

In Venkatachinnaya vy Καὶ Ε, 43 Mad 510, it was contended for the 
‘Crown that the word ‘inquiry’ in section 117 did not mean a trial; but 
Ayling J, m overruling thts contention observed as follows (at pp. 524 
$25) τ Ἢ the word is to be given the narrow interpretation contended 
for the Crown, such provisions as those yn Chapter XXVI regarding judg- 
ments will not apply to security cases That is to say, the Magistrate in 
ordering security under section 118 would be under no legal obligation, 
inter aha, to record a judgment setting forth his reasons (section 367) of 
to give the accused ἃ copy of it without delay {section 371), So far as I 
can see, apart from the operation of section 117, the Magystrate might 
simply record an order requiring the execution of a bond, without recording 
any reasons or discussing the evidence ἴ do not think this could have been 
intended, especially as care has been taken to provide for an appeal against 
an order for securny (vide section 406) and for the interference of Chief 
Presidency or District Magistrate (section 125) ᾿᾿ The present sub-section 
gives legislative recognition to the above remarks of Ayling J 


368. (1) When any person is sentenced to death, 
the sentence shall direct that he be 
hanged by the neck till he is dead. 


Sentence of death. 


(2) No sentence of transportation shall specify the 
place to which the person sentenced is to be transported. 


9. No Court, other 369. Save as otherwise 
than a High δι provided by 
Court not to Court, when atter judgment. this Code or 


alter judgment ὃς Ν 
it has signe 


its judgment, shall alter or 
review the same, except as 
provided in Sections 395 
and 484 or to correct a 
clerical error. 


by any other 
law for the time being in 
force, or in the case of α 
High Court established by 
Royal Charter, by the 
Letters Patent of such High 
Court, no Court, when it 
has signed its judgment, 
shall alter or review the 
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same, except * * to correct 
a clerical error. 


Change :—This section has been amended by section 101 of the 
‘Criminal Procedure Code Amendment Act, XVHI of 1923 


The wording of the old section admitted of the :miterpretation that 
‘High Courts had unlimited powers of altermg or reviewing their judg- 
ment (though such interpretation was never made in any of the decided 
cases), The present section as now amended lays down that the High 
Court has no power to alter or review its judgment except as provided 
by the Letters Patent The references to sections 395 and 484 have been 
omitted, because there are cases other than those referred to in these 
two sections, in which a review of judgment 15 possible ὁ g , section 434, 
Sec the Report of the Joint Committee of 1922 


1053. Scope of section —Although this section refers in 
‘express terms to judgments under Chapter XXVI of the Code, still it 1s 
clear that the principle laid down herein apples also to final orders which 
are in the nature of judgments—In re Harital, 22 Bom 949 An order 
which 1s passed on full inquiry and after hearing both sides 1s in the nature 
of a judgment, and such an order cannot be altered after st 1s once passed 
and signed Thus, an order of a District Magistrate, passed after full 
enquiry, refusing to deliver to the Political Superintendent of a Foreign 
State, a property seized in execution of ἃ search warrant, cannot be altered 
by the Magistrate himself The only course open to the Magistrate is to 
make a reference to the High Court, and have his own order cancelled 
—In re Harilal, 22 Bom 949 An order under Chapter XII is in the 
nature of a judgment, and a Magistrate having passed an order under 
section 146 cannot cancel the order and pass an order under Section 147 
instead—Ram Dulare v Ayodhya, 16 OC 192, 14 CrLJ 605, Lachmi 
y. Bhust, 19 CrL J 225 (Pat) An order in sanction proceedings (now 
abolished) comes under this section and a Sessions Judge refusing to 
revoke a sanction has no jurisdiction to review his order and revoke 1t— 
Ὁ E v Ganesh, 23 Bom 50 A final order in maintenance proceedings 
(sec, 488) 15 in effect a judgment, and the Magistrate cannot review a final 
order passed in such a proceeding—Nanda vy Manmaya, 21 C W.N. 344. 


But this section does not apply to en order of dismissal of complaint 
under section 203 Such an order is not a judgment within the meaning 
of this section—Emp, v. Chinng, 29 Mad. 126, and the Magistrate can 
te-hear the complaint—Chinna, 29 Mad. 126, Makhatamb: v. Hassan Ali, 
ι NLR 18. So also an order directing issue of process under sec. 204 
is not a judgment, and a Magrstrate can, on ἃ reconsideration of that 
ordsr, cancel the issue of process and order ah inquiry under sec, 202— 
Lalit Mohan v Nand Lal, 27 CW.N 651 


An order dismissing a summons case for default of appearance under 
section 247 is in the nature of judgment, and a Magistrate cannot revive 
the ease once dismissed for defsult—Ram Coomar v. Ramu, 4 ΟΝ, 

26 But it Is competent for 8 Magistrate to re-hear 2 warrant case In γ΄ 


7 


" 


998 THE CODE OF CRIMINAL PROCEDURE (στη. XXVI. 


Further inquiry :—An order for further inquiry does not amount tc 
a review of the order of dismissal or discharge. The terms of this section 
Must be read as controlled by section 437 (now 436) That section does 
Not limit the power of a District Magistrate to make further inquiry into’ 
4 case in which an order of dismissal or discharge may have been passed 
by a subordinate Magistrate; and there is no bar to a District Magis- 
tfate making further inquiry into a case in which such order may have 
been passed by himself—-Bidhu Chandalini v. Mot, 28 Cal. 102 But 
where a District Magistrate has already dealt with a case in revision and 
decided that there was no cause for interfering with the order of discharge, 
he cannot subsequently order further inquiry, because such an order woul 
be an order reviewing the earlier one and is profubited by this section— 
Nga Than v Emp, 5 Bur L.T 37, 13 Cr..J. 301. 
Proper procedure :—When a mistake has been made in the judgment 
(6 5. when an appeal has been erroneously dismissed as time-barred, of 
when an illegal sentence has been passed) st 1s not open to the Judge of 
Magistrate to alter or review his judgment or order, but the only course 
open to htm 15 to submit the case to the High Court—Emp v Raghunath, 
6 Bom.L.R 360, Mga E. v Emp, 1 Bur SR. 354, Q v Poran Mal 
23 W.R. 49; In re Harilal, 22 Bom. 949; In re Dhondi, 23 Bom L.R, 846 
1055. No power of High Court to alter its judgment: 
—See notes under ‘‘Change” above, The law is now the same as It was 
practically before. It should be noted that inspite of the words ‘other 
than a High Court’ occurring in the old section, the High Court held that 
1t had practically no power to alter or review its own judgment, under the 
old law. There being no provision in the Letters Patent or the Govern- 
ment of India Act authorising the High Court to exercise the power of 
review, the words “other than a High Court’? could not be read as con- 
ferring on the High Court that power by Iimphcatrion—In re Kunhammad, 
46 Mad 382 (389) It has even been remarked in In re Gibbons, 14 Cal 
42 (47) that so far as the High Court was concerned there was no sub- 
stantive enactment in this section, it did ποῖ confer any power on the 
High Court, nor did it take away any of the powers which existed m that 
Court before the passing of this section . 
. The Legislature has not conferred in express words upon the High 
Court the power of reviewing its judgment in all criminal cases, as if has 
done in all civil cases The provisions of the old section, so far as they 
affect a High Court, merely apply to questions of law, which anse in Its 
original criminal jurisdiction, and which are reserved and subsequently dis- 
posed of under the provisions of section 434 and the corresponding sec- 
tions of the Letters Patent—Q. E. v. Durgacharan, 7 All. 672 The words 
‘other than a High Court’ do not give the Division Bench of the High 
Court power to review its judgment passed by it at a criminal appeal 
The words are to be accounted for by the power of review given to the 
High Court under section 434 on points specially reserved by the Judee 
presiding st the High Court Sessions—Q E v. Mohan, Patani! 7a, 
in re Kunhammad, 46 Mad, 382 (404). In other words, the High Court 
cannot entertain an application to review a judgment passed by it on appeal 
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in a οτιπιῖπαὶ case—Q. v. Godai, 5 W.R. 61, Ο Ε. ν Mohun, Ratanlal 
791; Hale v K E., 1909 P.R. 1; Emp v Kale, 45 All. 143 (145); In re 
Arumuga, 50 M.L.J. 51, 27 CrLJ 184 The Code of Criminal Proce- 
dure was passed after the Code of Civil Procedure The latter contains 
a section expressly authorising review of judgment, but the former contains 
no corresponding section. From this 1t may be reasonably inferred that 
the Legislature did not sntend to confer in criminal cases the power similar 
to that which they had given in civil cases—Q. v. Goda, 5 W.R. 61 (63). 
In criminal matters, the Letters Patent of the High Court confer on it full 
power and authority to review a case decided in the exercise of its original 
criminal jurisdiction on points of law. But such power to review does 
not appear to apply to a case decided in the exercise of its appellate or 
revisional criminal jurisdictlon—Jbrahim vy. Emp., 30 Cr LJ 749 (Rang.). 
As soon as an appellate judgment is pronounced and signed by the Judges, 
the High Court 1s fanctus officio, and neither the Court itself nor any 
Bench of it has any power to revise the decision or interfere with it in 
any way—In re Gibbons, 14 Cal. 42; Q. E. v. Durgacharan, 7 All. 672; 
In re Kunhammad, 46 Mad. 382 (401); Paras Ram v Emp., 1 O.W.N. 
891, 26 Cr.LJ 543. Even if a single Judge of the High Court has 
passed an order dismissing an appeal, a Division Bench of the High Court 
cannot review that order by re-hearing the appeal—Kunhammad, 46 Mad. 
382 (404). If the Division Bench of the High Court passes an erroneous 
order in appeal, the only remedy is to make a petition (under Ch. XXIX) 
to the Local Government, the authority with whom rests the discretion 
either of executing the law or of commuting or setting aside the sentence 
—-Q. E, v. Mohun, Ratanlal 791; Emp. v. Kale, 45 All. 143 (145). So 
also, a Division Bench cannot review an order which has been passed by 
them In revision—Q. E. ν. Fox, 10 Bom 176 (F.B); Gobind Sahai v. 
Emp., 38 All. 134; Q. E. v. Durgacharan, 7 All 672; Al Ah Lok ν. K. E., 
1905 UBR. (Cr. P. C.) 35; Nand Kishore v. Emp., 20 Cr.L.J. 447 
(Pat.); Q. E. v. Chimaba, Ratanlal 458. A single Judge of the High Court 
has no power to alter or revise an order passed by him in revision—Jn re 
Soma Naidu, 47 Mad. 428 (431), The High Court will not review its 
order passed in appeal or revision, even on the ground of discovery of 
fresh evidence, because such evidence ought to have been produced at 

the triali—Q. E v. Chimaba, Ratanlal 458; Emp. v. Kale, 45 All. 143 

(145). So also, if a revision case is dismissed by the High Court for 

default of payment of printing charges, it is not competent for the High 

Court to rehear the case or entertain a fresh application for revision— 

Appayya v. Venkatappayya, 44 MLJ. 27, 23 Cr.L J. 746. Even if a 

revision petition is dismissed for default of appearance of the practitioner 

who filed it, the High Court is not competent to restore the petition to 

its fle—In re Ranga Rao, 23 M.L.J. 371. But in another recent case of 

the Madras High Court, as well as in cases of the other High Courts it 

has been held that when a criminal eppeal or revision petition is dismissed 

by the High Court for default of appearance, there is no decision on the 

merits, and therefore there is na proper disposal of the case according to 

Jaw, There being no provision In the Code for dismissing an appeal or 
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revision petition for default of appearance, the order of dismissal is no 
“judgment'* at all, and the High Court 1s not debarred from rehearing 
the appeal or revision petitton—Kunhammad Haje, 46 Mad. 382 (402, 403) 
(dissenting from Jn re Ranga Rao, 23 M.L.J. 371 and Emp. v. Md Yasin, 
4 Bom 101); Rajjab Ali v. Emp., 46 Cal 60 (63), 20 Cr.L.J. 265; 
Kishen Singh v. Girdhari, 23 Cr-L.J. 750 (Lah.}; Ibrahim ν. Ἐπιρ., 30 
Cr.L.J 749 (Rang.). Similarly, if an order is passed in the absence 
of the accused without giving him an opportunity of being heart in gecord- 
ance with the provisions of sub-section (2) of sec. 439, as for instance 
where by mistake a case is posted on a day anterior to that Axed in the 
notice to the accused, the order is null and void, and the High Coutt is 
to proceed with the matter afresh after proper notice to the accused—In re 
Soma Naidi, 47 Mad, 428 (434), 46 M.L.J. 456, 34 MLL.T. 218, 26 Cr-L.J. 
370; Rayab Ali v. Emp., 46 Cal 60 (63). If an appeal is dismissed by 
a High Court Judge under sec. 421 without the appellant or his pleader 
being given reasonable opportunity of being heard in support of the same, 
the order is passed without jurisdiction, and the Court has power to make 
an order that the appeal should be reheard after giving the appellant or 
hus pleader a reasonable opportunity of being heard—AMld. Sadig v, Crown, 
7 Lah.L.J. 108, 26 Cr.L.j. 1169, ATR. 1925 Lah 355. 

Under the present section as now amended, the power of the High 
Court is as hmited as it was belore the amendment. ‘In view of the 
cases reported in the Indian Law Reports, 7 All 672, 10 Bom 176 (F.B.), 
and 14 Cal, 42 (F.B.), it 1s proposed to make it clear that section 369 
confers no power on the High Court to alter or review its own judgment 
after it has been signed’—Statement of Objects and Reasons (1921) 
Even sec S61A does not confer on the High Court the power to review 
its own judgment—~Nazer Mohd. v. Hara Singh, 26 P.L.R. 616, 27 Cr. 
L J. 23; Sadiq v, Emp., 7 Lab. LJ. 108, 26 Οτ.1..]. 1169 

As soon as the judgment is signed, it becomes final and the Court is 
functus officio, The mere fact that there has been no formal order issued 
by the High Court or communicated to the Lower Caurt in pursuance of 
the judgment does not enable the High Court to review its judgment A 
judgment must be taken to mean and refer to the judicial act of the Court 
in finally disposing of the case and must therefore Indicate only the order 
af the Court when it 18 read out and signed by the Judge, and cannot be 
meant to refer to the formal ordet on the judgment subsequently drawn 
up and issued merely as a clerical act by the ministerial officers of the 
Court—In re Arumuga, SOMLJ Si, 27 CrL.J. 185, ALR. 1926 Mad 
420 
The High Court, hke the Lower Courts, can review its Judgment 
before it is signed~Amodin: v. Darsan, 38 Cal. 828, 13 Cr.L J. 1201 
Bibhuti v. Dast Afoni, 7 C.W.N. vii. The Allahabad High Court cst 
review its judgment after it is signed but before it is sealed, because the 
judgment of that High Court is not complete until it Is sealed, and ull 
then it may be altered by the Judge concerned—Q. EF. v. Lalit, 24 All. 
177; Gobind Sahai v. Emp , 38 All. 134; Emp. v Kallu, 27 All 92. 


Sec. 370 ] THE CODE OF CRIMINAL PROCEDURE 1001 


370. Instead of recording a judgment in manner 

βήζα ΝΣ ereinbefore provided, a Presidency 

deate'sileneae ν Magistrate shall record the follow- 
ing particulars :— 


(a) the serial number of the case; 
(b) the date of the commission of the offence; 
(ὁ) the name of the complainant (if any); 


(4) the name of the accused person, and (except 
in the case of an European British subject) 
his parentage and residence; " 


(e) the offence complained of or proved ; 

(f) the plea of the accused and his examination (if 
any); 

(g) the final order; 

(h) the date of such order; and ; 

(i) in all cases in which the Magistrate inflicts 
imprisonment, or fine exceeding two 
hundred rupees, or both, a brief statement 
of the reasons for the conviction, 


1056. Scope of section :—This section does not apply to 
Proceedings under section 2 (1) and 3 of the Workman's Breach of Contract 
Act (XHI of 1859). Those proceedings are not criminal proceedings, and 
no offence can be said to have been committed under those sections. A 
Presidency Magistrate is not therefore bound to frame a record in such 
Proceedings in accordance with the provisions of this section—~Abheram 
ν, Abdut, 27 Cal. 131. 


1057. Clause (i)—Reasons for conviction :—The mean- 
ing of this clause is that where the offence is sufficiently grave to involve 
a Aine of Rs 200 or imprisonment as the substantive sentence, the Magis- 
trate is bound to record his reasons (In re Dervish Hussain, 46 Mad. 253) 
so as to enable the party to bring the matter up to the High Court; but 
in petty cases, which can be met by ἃ fine of few rupces, the decision of 
the Magistrate may be recorded shortly—Mofceram v. Belaseeram, 14 
Cal. 174, This section requires that in cases in which the accused Is 
sentenced to imprisonment, a Presidency Magistrate shall record a brief! 
statement of the reasons for the conviction. It is not sufficient for him 
to record that the offence Is proved, for that may be necessarily implied 
from the fact that he has convicted the accused The law requires some- 
thing further gs the reasons for the convictlon—Natabar v. Provash, 27 
Cal 461, So also, α mere statement to the effect ‘1 beleve the evidence 
for the prosecution and the evidence of the complainant, and 1 convict th 
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accused”? is not a statement of reasons—Emp. v. Shankar, 17 Bom L R- 
890, 16 CrL.J. 771, The Magistrate should state his reasons in such ἃ 
manner as to enable the High Court to judge of the sufficiency of the 
materials before the Magistrate to support the conviction—Yacoob v. 
Adamson, 13 Cal. 272; Emaman v. Emp., 31 Cal 983, Toolsey v Emp., 
8 C.W.N. 587. Where there was not on the record any summary of the 
evidence nor such a statement of facts and reasons for conviction as would 
enable the High Court to say whether the materials were sufficient to sup- 
port the conviction, it was held that the conviction should be set aside— 
Toolsey, v. Emp., 8 C.W.N. 587; Yacoob v. Adamson, 13 Cal 272; 
Emaman v Emp., 3t Cal. 983. Even, m ἃ non-appealable case, the 
Presidency Magistrate should state his reasons so as to enable the High 
Court in revision to judge the sufficiency of materials before the Magis- 
trate to support the conviction—-Yacoob v. Adamson, 13 Cat 272 A 
Presidency Magistrate (as also an Honorary Presidency Magistrate), who 
tres and convicts an accused in a summary trial is bound to give reasons 
for the conviction—~In re Varadarajulu, 31 M.L T. 400, In re Thurman, 
20 LW. 330, 25 Cr.L.J. 1084 But the omission to record the reasons in 
a summary trial is ἃ mere irregularity, and the High Court will not inter- 
fere in revision if the accused has not been prejudiced~—In re Thurman 


(supra) 
The omission to record the various particulars required to be recorded 
under sec, 370 is a mere irregularity and not an sllegabty, where all 
the important items of these particulars have been recorded, and the 
omissions are of no real importance—Bishnupada y Emp., 30 ΟΝ. 
981, 27 CrL.J. 1131. 

The imprisonment referred to in this clause is sabstantive imprison- 
ment A sentence of imprisonment in default of payment of fine 1s not 8 
sentence of imprisonment within the meaning of this clause~Moteeram 
v Belaseeram, 14 Cal, 174, 


Jt the Magistrate omits to record the reasons, the defect is not cured 
‘by section 441 which permits a Presidency Magistrate to submit with the 
record (when called for under section 435) ἃ statement setting forth the 
grounds of his decision Section 441 does not abrogate the terms of 
section 370, but st merely allows the Presidency Magistrate to supplement 
the reasons which have been already recorded under section 370—-Ia re 
Dervish Hussain, 46 Mad 253 But af the statement submitted under 
section 441 discloses sufficient grounds for the decision, the defect in not 
recording reasons under sec 370 mav be excused under section 537, if 
no substantial failure of justice has occurred—Ibid . 


371. (1) On the application of the accused a copy 

ae of the judgment, or when he so 

Copy of judgment, desires, a translation in his own 
ete, to be given to : ᾿ ΤΗΝ 
aceted on application. language, if practicable, or in the 
language of the Court, shall be 


“ 
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given to him without delay. Such copy shall in any 
case other than a summons case, be given free of cost. 


(2) In trials by jury in a Court of Session, a copy of 
the heads of the charge to the jury shall, on the applica- 
tion of the accused, be given to him without delay and 
free of cost. 


(3) When the accused is sentenced to death by a 
Sessions Judge, such Judge shall 
jGess (sk Person sen- further inform him of the period 
within which, if he wishes to 

appeal, his appeal should be preferred. 


The application for copy of judgment need not be stamped See Q. E. 
v. Ragba, Ratanfal 364 


Under clause (2), only a copy of the heads of the charge to the jury 
is supplied to the accused, because the Sessions Judge 1s not required to 
write a judgment but only to record the heads of the charge 


The period of limitation for appeal from a sentence of death 1s 7 days 
Irom the date of the sentence (Art. 150, Limitation Act) excluding the 
time requisite for obtaiming copies (sec 12, Limitation Act) Under sub- 
section (3), the Judge should not only inform the accused that he must 
file his appeal within 7 days, but should also record that the accused was 
s0 informed, and whether he desires to appeal—See N. W P. Gazette, 
1873, p 10]. 


372. The original judgment shall be filed with the 

Seaccneh oa Υ record of proceedings, and where 

treme en FP  the original is recorded in a different 

language from that of the Court 

and the accused so requires, a translation thereof into the 
language of the Court shall be added to such record. 


373. In cases tried by the Court of Session, the 
Court shall forward a copy of its 

ce Sout of Sesion, to finding and sentence (if any) to the 
and ‘tentence to pnding District Magistrate within the local 
Magistrate. hmits of v-hose jurisdiction the trial 


was held. 
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CHAPTER XXVII. 
OF THE SUBMISSION OF SENTENCES FOR CONFIRMATION. 


374. When the Court of Session passes sentence of 
Sentence of death to death, the proceedings shall be sub- 
be submitted by Court mitted to the High Court, and the 
ot :Bersion, sentence shall not be executed 


unless it is confirmed by the High Court. 

When the record af a case in which a sentence of death has been 
Passed 1s submitted to the High Court under section 374, all the Police 
Diaries connected with the case should be simultaneously forwarded-~ 
Ca. G R &C O.,p 39. 


375. (1) If when such proceedings are submitted 
ὃ : the High Court thinks that a further 
Power to direct fur. . δ ς 
ther inquiry to be made inquiry should be made into, or 
or jadditional evidence additional evidence taken upon, 
ἢ any point bearing upon the guilt or 
innocence of the convicted person, it may make such 
inquiry or take such evidence itself, or direct it to be 
made or taken by the Court of Session. 

(2) Such inquiry shall not be made nor shall such 
evidence be taken in the presence of jurors or assessors, 
and, unless the High Court otherwise directs, the pre- 
sence of the convicted person may be dispensed with 
when the same is made or taken. 

(3) When the inguiry and the evidence (if any) are 
not made and taken by the High Court, the result of such 
inquiry and the evidence shall be certified to such Court. 

1058, Under this section the High Court can take additional evi- 
dence itself’ In Q. E. ν. Basvanta, 25 Bom. 168, the High Court admit- 
ted in evidence a confession rejected by the Sessions Judge. In Bhagwan 
v. Crown, (911 P WLR. 16, 12 Cr.i.j. 42, the High Court (thea Ciiet 
Court) admitted further evidence and inspected the building where the 
Offence was alleged to have been committed. 

The High Court when recording further evidence under this section, 


can dispense with the presence of the accused, especially where the addi- 
tional evidence is recorded by itself—K. E. v. Tirumal, 24 Mad. 523. 

The High Court acting under this section Is not entitled, with a view 

to make its opinion stil} more conclusive with reference to the diserepan- 

~~ Cles in the testimony of the witnesses on which the Trial Judge has pro- 
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perly dwelt, to test that testimony still further by reading the eather 
statements of those witnesses made to the police and entered in the pohice 
diary ; in other words, to treat as evidence what could be used at all events 
only for the purpose of discrediting those witnesses—Dal Sing v. K. E., 
44 Cal, 876 (P.C.). 


376. In any case submitted under Section 374, 


Power of High Court whether tried with the aid of asses- 

to confirm sentence or . ᾿ 
annul conviction. sors or by jury, the High Court— 
(a) may confirm the sentence, or pass any other 


sentence warranted by law, or 


(b) may annul the conviction, and convict the 
accused of any offence of which the 
Sessions Court might have convicted him, 
or order a new trial on the same or an 
amended charge, or 


(c) may acquit the accused person: 


Provided that no order of confirmation shall be made 
under this section until the period allowed for preferring 
an appeal has expired, or, if an appeal is presented 
within such period, until such appeal is disposed of 


1059. Power of High Court .—Though a High Court has 
power to substitute its own finding for the unanimous verdict of the jury 
in a trial for murder, when the sentence comes on for confirmation before 
the High Court, still as a matter of practice the High Court will not 
generally allow the verdict to be attacked arbitrarily. It 15 necessary that 
the convict must show prima facie that the verdict 1s unsupported by evi- 
dence The High Court will not permit the same latitude in the criticism 
of the evidence before the jury that it allows im an ordinary appeal from 
& trial with assessors—Gul v. Emp., 15 S.LR 103 (FB), 23 CrLj 
338. But the High Court will undoubtedly interfere with the verdict if 
it Is perverse or τῇ evidence has been improperly admitted or excluded, 
or if there is a misdirection by the Judge—Gul v. Emp, supra Where 
there has been a musdirection in the summing up to the jury, the con- 
vietion and sentence should be set aside and a retrial ordered—Emp. v 
Rajab Ali, 31 C.WN, B81, 28 CrL J 742 (744) Bur questions of mis- 
direction are of less importance in a case of reference, because on 8 
reference the High Court 1s bound to come to its own independent conclu- 
sion as to the guilt or innocence of the accused, independently of the 
verdict of the jury or of the opinion of the Judge—Hazrat Gul Khan, 32 
C.W.N, 515 (349), 29 CrL.J 546, 47 CL J. 240 

High Court may go into facts and law —When ἃ case is submitted 
under section 374, the whole case Is reopened before the High Court, 
and the High Court is bound to go into the facts as well as the law, 
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although the conviction is by the verdict of the jury—Q. ν, Jaffir Ali, τε 
W.R. 57, Q. E. v. Chatradhari, 2 C.W.N. 49; Emp. v. Dayi, 17 Bom 
L.R. 1072, 16 Cr L J. 818; and the High Court’s power under this sec- 
tion is not limited as in appeal—Chatradhart, 2 C.W.N. 49 In a case 
referred to the High Court for confirmation of a death sentence, it is 
the practice of the High Court to be satisfied on the facts of the case as 
well as the law that the conviction is mght, before it proceeds to confirm 
the sentence—Q. E v. Abdul Razak, Ratanlal 710 Though the jury 
have unanimously convicted an accused for murder, it is the duty of the 
High Court on a reference under sec 374, to be satisfled that the finding 
of fact is supported by the evidence on the record—Arshed Ah v. Emp, 
30 C,W.N. 166, Where the material evidence in the case could not be 
believed and was not supported by trustworthy evidence, and the con- 
fessions of some of the co-accused were not genuine but appeared to 
have been mspired in order to bring them into a lime with the evidence 
of the prosecution witnesses, the High Court set aside the conviction end 
acquitted the accused, even though the jury passed a unanimous verdict 
of guilty, and there was no misdirection by the Judge to the jury— 
Panchu Mandal y Emp, 32 C.W.N. 702 (104), 29 Cr.LJ 833. 

Where the High Court hears the appeal of a co-accused not sentenced 
to death along with a reference under section 374 τῇ respect of a pefson 
sentenced to death, it was held under the old law that it was not open to 
the High Court to go into the facts in the appeal—Q. E v Chatradhan, 
2C.W.N 49, and the hearing of the appeal was hmuted, as faid down in 
sections 418 and 423 (2), to points of Jaw only—IJb:id. But now see the 
new sub-section (2) of section 418 

Question of jurisdiction :—In determining whether the sentence should 
be confirmed, the High Court may also consider whether the conviction 
was by a Court of competent jurisdiction—Emp ν, Sermuhh, 2 All 218 

1060. Commutation of sentence :—Where the condition 
of the convict was such that if he were ordered to be hanged, a complete 
severance of the body from the neck would ensue {owsng to an aperture 
in the neck communicating with the larynx), the High Court commuted 
the sentence of death into ome of transportation for life—Boodhoo, 2 
C.LR. 215. In Autor Singh v. Emp., 17 C.W.N. 1213, there being ἃ 
difference of opinion among the Judges who heard the reference, the 
case had to be referred to a third Judge (sec. 378) and there was a delay 
of six months in the High Court, before the final decislon was arrived 
at The third Judge upheld the conviction for murder, but commuted 
the sentence of death into one of transportation on the ground that the 
capital sentence had been hung over the heads of the accused for six 
months owing to the delay in the High Court 

Conviction for any other offence:—Where the accused was tried 
belore the Sessions Judge for murder and concealment of murder, and 
was conwcted of murder, but no finding was given on the minor charge, 
the High Court in acquitting the accused of the charge of murder, could 
convict him of the minor charge, where there was evidence to support 


on 
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it, inspite of the omission of the Sessions Judge to give any Anding in 
tespect of this minor charge—Md. Shah v. Crown, 1913 P.R. 8. The 
Calcutta High Court altered the conviction for murder into a conviction 
for grievous hurt (sec. 326 I.P.C.) where it was found that the intention 
to kill was wanting—Hazrat Gul Khan, 32 C.W.N. 345 (353), 29 Cr.L.J. 
346. The Bombay High Court holds that im a reference under this secs 
tron, the High Court cannot alter a conviction for murder into one for 
culpable homicide not amounting te murder, unless there is a pet:tion 
of appeal along with the reference If no appeal is preferred, the only 
course is to order a retrial for the other offence—Reg v. Balapa, t Bom 
639, But there is nothing in this section to warrant such a view 


1061. Retrial :—Where the evidence taken before the Court of 
Session was incomplete, and further evidence was necessary before judg 
ment could be properly pronounced upon the accused, the High Court 
ordered a retrial—K. E. v. Daulat, 6 CW.N. 921 Where the accused 
was undefended in the Sessions Court, the High Court ordered a retrial 
on the same charge alter proper arrangement being made for his defence 
—K. Ε, v, Mohar Ali, 19 CWN. 556, 16 Cr.LJ 481. See also Reg 
v. Balapa, 1 Bom 639 above. 


377. In every case so submitted, the confirmation 
Confirmation or new Of the sentence or any new sentence 
sentence to be signed or order passed by the High Court, 
by two Judges shall, when such Court consists of 
two or more Judges, be made, passed and signed by at 
least two of them, ᾿ 


378. When any such case is heard before a Bench 

per δῇ ' of judges and such Judges are 

difference of opinion. equally divided in opinion, the 

case, with their opinions thereon, 

shall be laid before another Judge, and such Judge, after 

such hearing as he thinks fit, shall deliver his opmion, 
and the judgment or order shall follow such opinion. 


If the Judges of the High Court are in disagreement over the question 
of sentence, one favouring the death penalty and the other recommending 
that 8 sentence of transportation would meet the ends of justice, this in 
itself is a sufficient ground that death sentence is not to be inflicted 
But this 15 not an inflexible rule, and the third Judge 1s required ta δὰ 
into the facts of the case and to judge for himself after considering all 
the circumstances, whether the case is or 1s not 8 fit one for the infliction 
of the death penalty—Emp v Dukars 33 C WN 1226 (1234) When 
8 case is referred to a third Judge, he must give his own independent 
opinion, and should not necessarily decide the case according to the 
opinion of the Judge who was in favour of scquittal—Emp v Bundu, 
1887 AWN. 125 
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379. In cases submitted by the Court of Session to 
Procedure in eases the High Court for the confirmation 
gubmitted te High of a sentence of death, the proper 
urs or conrmation. officer of the High Court shall, 
without delay, after the order of confirmation or other 
order has been made by the High Court, send a copy of 
the order under the seal of the High Court, and attested 
with his official signature, to the Court of Session. 


380. Where proceedings are submitted to a Magis- 

Ρ ν trate of the first class or a Sub-divi- 
rocedure in eases ον : ᾿ 

submitted by Magistrate sional Magistrate as provided by 

not empowered to act Section 562, such Magistrate may 


under section 562, 
thereupon pass such sentence or 


make such order as he might have passed or made if the 
case had originally been heard by him, and, if he thinks 
further inquiry or additional evidence on any point to 
be necessary, he may make such inquiry or take such 
evidence himself or direct such inquiry or evidence to 
be made or taken. 

1062. The Magistrate to whom a case is submitted under section 
562, must pass such sentence and make such order as he thinks At. If, 
however, on a perusal of the evidence he comes to the conclusion that the 
conviction should not*have taken place, he can acquit the accused under 
the powers vested in him under this secton~M: Thi v. Mi Kin, 1915 
U.B ΚΝ. Ist Qr. 55 

The Magistrate to whom the case is referred cannot send the case 
back to the inferior Magistrate Where a second class Magistrate, finding 
the accused guilty of an offence under section 325 I. P. C., submitted 
the case to the District Magistrate for an order under section 562, byt the 
District Magistrate sent the case back to the 2nd class Magistrate pointing 
out the sec, 562 [before its present amendment] was inapplicable (2s the 
offence was beyond its scope), it was held thar the District Magistrate’s 
order sending back the case was illegal; because, under this section, he 
could pass such sentence or order as he might have passed if the case had 
originally come to him, and he could not have sent it to the second class 
Magistrate for the purpose of sentence If he had originally heard it— 


K E. vy, Abdul, 4 LB.R 150 
Appcal -—See sections 407 and 408 as now amended. 
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Or EXxEcuTION. 


381. When a sentence of death passed by a Court 
Execution of order Of Session is submitted to the High 
passed under section Court for confirmation, such Court 
376, of Session shall, on receiving the 
order of confirmation or other order of the High Court 
thereon, cause such order to be carried into effect by 
issuing a warrant or taking such other steps as may be 
necessary. 

“The date named by the Sessions Court, in its warrant for the exect- 
tion of a sentence of death, shall not be less than fourteen or more than 
twenty-one days from the date of the issue of such warrant '—Cal. Ο R. 
δ O, page 39 

382. If a woman sentenced to death is found to be 
Postponement of capi Pregnant, the High Court shall 
tal sentence on preg- order the execution of the sentence 
ment Soran to be postponed, and may, if it 
thinks fit, commute the sentence to transportation for life. 

1063. The fact that the accused is a pregnant woman js not a suffl- 
cient ground for commutation of sentence—Q v Panhee, 15 WR. 66, 
in such a case, execution will be deferred until delivery, as provided by 
this section 

The High Court is the only tribunal in which the law has vested the 
power of postponing the execution of a sentence of death passed on 8 
woman found to be pregnant—Anonymous, 2 Weir 441 (442) 

The pregnancy of the woman should be certified by a civil surgeon— 
Bombay Gazette, 1879, page 471. 

383. Where the accused is sentenced to transporta- 
Ἐκεῖ tion or imprisonment in cases other 

xecution of sen- 5 . 
tences of transportation than those provided for by section 
Sther wprigonment in 381, the Court passing the sentence 

shall forthwith forward a warrant 

to the jail in which he is, or is to be confined, and, unless 

the accused is already confined in such yail, shal] forward 
him to such jail, with the warrant. 

1064. Sentence nhen to commence —A sentence of imprisonment 


ought to commence from the time the sentence is passed A sentence of 
imprisonment to take effect st s future date Is bad in law =A Magistrate 


Cr. 6 
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has no power to postpone the execution of the sentence at the request of 
the accused—In re Kishen Soonder, 12 W.R. 47. Where a Magistrate 
passes a sentence of imprisonment on an accused and admits him to bail 
in order that he may have the means of appealing, held that the admis- 
Sion to bail does not make the sentence one to commence at a future date, 
and does not therefore make it illegsl—In re Okhoy Kumar, 7 CLR 
393, Kishen Soonder, 12 W.R. 47. When a Judge convicts the accused, 
he must pass sentence on him at once; he has no power to adjourn the 
passing of sentence for an indefinite period—Emp v. Keshavlal, 14 Bom 
LR 144, 13 CrL.J. 288 

The commencement of the sentence cannot also be ante-dated A 
sentence of imprisonment for the time already passed in the Joch-up 15 
legal, but a sentence of imprisonment until the rising of the Court 1s 
good and legal—Bhagel v. Crown, 1907 PWR 9 

When a gcisones hes been committed to jad under twa separate 
warrants, the sentence in the one to take effect from the expiry of the 
sentence im the other, the date of such second sentence shall, in the event 
of the first sentence being remitted on appeal, be presumed to take effect 
from the date on which he was committed to jail under the first or original 
sentence—Cal. G. R. & C. O., page 40. 

Where to be imprisoned :—When a case is submitted to the High 
Court under section 307, and the High Court passes a sentence, it does 
so as a Court of Reference and not in the exercise of its ordinary original 
jurisdiction, and therefore it has power, on conviction and sentence, to 
send the accused to jail outside the Presidency Town The High Court 
1s required to send the accused to that jail in which he would have been 
confined by the Court submitting the case—In re Horace Lyall, 29 Cal 


286 


It is iNegal for a Magistrate to direct the accused to be imprisoned 
in a Police lock-up. A jail is a prison within the meaning of the Prisons 
Act and the Prisoners Act, but it does not include a police lock-up— 
Κι BE. v Po Thin, 7 L BR. 62 

It is illegal to confine a person in a fail other than that mentioned in 
the warrant—Shamsonessa v. Anne Love, 11 Cal 527 (cited under sec- 
tion 384). 

Calculation of period of imprisonment +—In calculating sentences of 
imprisonment, the day on which the sentence {s passed and the day of 
release ought to be included and considered as days of imprisonment, for 
example, a man sentenced on the Ist January to one month’s imprison- 
ment should be released on the 3151: January, and not on the tst February. 
Mad, G. Ο. No 2411 dated 22-11-81. 

384. Every warrant for the execution of a sentence 
of imprisonment shall be directe: 
Direction of warrant to the officer in charge of the jail, 
for execution. or other place in which the prisoner 
is, or is to be, confined. 
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1065. The warrant of imprisonment must be signed by the Magis- 
trate; and the signature should be affixed by pen and not by means of a 
stamp—Subramanya Ayyar v. Q., 6 Mad. 396. 

The period of imprisonment should be definite; thus, in an order 
under sec. 123, the Magistrate should state the period for which the 
accused is to be imprisoned in default of finding security; it is illegal to 
direct the accused to be imprisoned until he gives securtty—Mailamdi 
v Taripulla, 8 Cal. 644 

It is illegal to confine a person in a jail other than that mentioned in 
the warrant, Where a sheriff’s officer delivered over to the officer-in- 
charge of the Alipore Jail, a judgment-debtor who had been duly com- 
mitted to Presidency Jail, the confinement in the Alipore Jail was held 
to be illegal—Shamshonnessa v. Anne Love, 11 Cal. 527 


385. When the prisoner is to be confined in a jail, 
Warrant with whom the warrant shall be lodged with 
to be lodged. the jailor. 

386. (1) Whenever an offender has been sentenced 
to pay a fine, the Court passing the 
Phan for levy of sentence may take action for the 
recovery of the fine in either or both 

of the following ways, that is to say, if may— 
(a) issue a warrant for the levy of the amount by 
attachment and sale of any moveable pro- 

perty belonging to the offender; 


(b) issue a warrant to the Collector of the District 
authorising him to realise the amount by 
execution according to civil process against 
the moveable or immoveable property, or 
both, of the defaulter : 

Provided that, if the sentence directs that in default 
of payment of the fine the offender shall be umprisoned, 
and if such offender has undergone the whole of such 
imprisonment in default, no Court shall issue such 
warrant unless jor special reasons fo be recorded in writ- 
ing it considers it necessary to do so. 

(2) The Local Government may make rules regulat- 
ing the manner in which warrants under sub-section (1), 
clause (a), are to be executed, and for the summary deter- 
mination of any claims made by any person other than 
the offender in respect of any property attached in execu- 
tion of such warrant, 
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(3) Where the Court issues a warrant to the Collector 
under sub-section (1), clause (δ), such warrant shall be 
deemed to be a decree, and the Collector to be the decree- 
holder, within the meaning of the Code of Civil Proce- 
dure 1908, and the nearest Civil Court by which any 
decree for a like amount could be executed shall, for the 
purposes of the said Code, be deemed to be the Court 
which passed the decree, and all the provisions of that 
Code as to execution of decrees shall apply accordingly : 

Provided that no such warrant shall be executed by 


the arrest or detention in prison of the offender. 

Change --The whole section has been redrafted by sec 102 of 
the Cr, P, C Amendment Act, XVIII of 1923 The old section stood as 
follows :— 

‘386 Whenever an offender is sentenced to pay a fine, the Court 
passing the sentence may, in its discretion, 1ssue a warrant for the levy 
of the amount by distress and sale of any moveable property belonging 
to the offender, although the sentence directs that, in default of payment 
of the fine, the offender shall be :mprisoned.”” 

The mam changes introduced are -—Firstly, under the old law, fine 
could be recovered only by distress and sale of moveable property , under 
the present law it can be recovered by sale of immoveable property also, 
as provided in clause (δ), Secondly, under the old law, fine could be 
recavered by distress and sale even though the offender had undergone the 
full term of imprisonment in default of payment of fine; the present sec- 
tlon ordinarily prohibits the recovery of fine in such cases, and allows it 
only on spectal reasons; see the proviso to sub-sec. (1 Thirdly, sud- 
sections (2) and (3) have been newly added The reasons have been 
stated below. In clause (a) the word ‘attachment’ has been substituted for 
‘distress' by the Select Committee of 1916, “as we think it 1s more 


appropriate.’* Ρ 

1066. Scope of section ‘Sections 63—70 I. P C., and the 
provisions of the Criminal Procedure Code in respect of levy of fines shall 
apply to all fines imposed under any Act, Regulation, Rule or Bye-law 
unless the Act, Regulation, Rule or Bye-law contains an express provision 
to the contrary—Section 25, General Clauses Act (Χ of 1897}. 


Thus, the provisions of sections 386—389 of this Code shall apply 
to the levy of penalties and fines imposed under Act V of 1861 (General 
Police Act) on conviction before 8 Magstrate—Section 37, Police Act 
(Ν of 1861) Compensation under section 250 of this Code shall be 
recoverable as a fine, and this section prescribes the mode in which the 
fine may ordinarily be recovered—Paryag v. Arju Mean, 22 Cal 139, But 
the provisions of this section do not apply to fines imposed under Act 
XXI of 1886 (Abkart Act); such fines cannot be levied by distress and sale 
of the offender's property—Govt v. Junglee Beldar, 17 W.R. 7. 
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A warrant can be tssued under this section only to levy a fine, but 
not to recover the amount of damage done to a Railway carriage, where 
no fine has been imposed on the offender. Such warrant is illegal, and 
cannot be executed under this section—Abdul Majid v Mukharp, 10 
P.L T. 124, 30 Cr L J. 635, 


1067. Sentence of fine :—It should be spectfic ‘-—A sentence 
of fine imposed upon more than one prisoner individually and collectively, 
is not a proper sentence It should be specifically stated im the sentence 
what amount each individual prisoner is to pay—Anonymous, 5 M H.C R. 
App. 5. 


It should be levied immediately .—There should be no delay in the 
levy of a fine directly upon passing a sentence A Magistrate cannot defer 
the levymg of the fine imposed on the prisoner til! the period of appeal 
shall have expired, or until the orders of the Appellate Court are received 
on appeal preferred by the accused Nor can the Appellate Court order 
the original Court to abstain from levying the fine till the disposal of appeal 
—~2 W.R (Cr. Let.) 13. As to the period af limitation within which 
fine may be recovered, see section 701 P C 


Who can levy fine —The term ‘Court’ ts not restricted to the parti- 
cular mdividual who held office The successor in office of a Judge or 
Magistrate may levy a fine imposed by hrs predecessor—Chunder Coomar 
y Modhusoodun, 9 WR 50 


1068. Clause (a)—Dustress and sale —It 1s lawful for the Magis- 
trate to issue his warrant for the levy of fine by distress and sale of the 
goods of the offender, and at the same time to order his imprisonment 
for non-payment of fine. It is not necessary to postpone imprisonment 
til the distress and sale of goods have failed to realise the fine, and the 
imprisonment should not be allowed to stop the process for the levy of 
fine so as to give the offender time to remove his goods beyond the reach 
of the law—Govt. v Junglee Beldar, 17 W.R. 7. 


This clause allows the distress and sale of moveable property of the 
offender But growing crops are not moveable property for the purposes 
of this clause—Anonymous, 2 Weir 444 Rights and interests or shares 
in the joint moveable property of a joint Hindu family, of which the accused 
18. a member, cannot be sold under ths clause—Anonymous, 2 Weir 442 
(443), Ο Ε΄ v Sila Nath, 20 Cal. 478, Hira Lal y Crown, 1915 PL.R 
28, 16 ΟΡ} 166 If the accused is a member of an Alayasantana 
family, the distress and sale of his moveable property in execution of 2 
warrant under this clause is illegal—Achuma v Rudra, 2 Weir 443 But 
according to the Bombay High Court, the words ‘belonging to the 
offender** do not mean ‘thelonging exclustvely to the offender’’ and there- 
fore the share of the accused in the moveable property of the joint Hinds 
family of which the accused 1s 8 member can be attached—Shtviingappa 
ν Gurlingava, 49 Bom 906, 27 Bom LR 1363, 27 CrL J 652 (655). 
Moveable pfoperty (money) belonging to the accused's brother and 
deposited In Court by the accused's brother as security for the appearance 
of the accused in a er:minal trial cannot be seized, as the money does 
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not belong to the accused. Even the fact that the accused and his brother 
are members of a joint Hindu family will not enable the Court to seize 
the money—Girdhart Lal v. Emp., 19 A.L.J. 887, 22 Cr.L.J 744. Move- 
able property of the offender in a Native State cannot be seized for the 
realisation of a fine adjudged by a British Court; only the property remain- 
ing in British India can be seized and sold—Anonymous, 2 Weir 444. 


1069. Clause (δ) The old law provided for the distress and 
sale of moveable property only; immoveable property could not be 
attached and sold for the recovery of fine—Maaari v. Mehr Din, 22 Cr 
LJ. 399 (Lah), 61 LC. 527; Reg. v Lalu, 5 BH.CR. 63; Q. Εν 
Sitanath, 20 Cal 478. Clause (δ) now allows attachment and sale of 
immoveable properties also, ᾿ 


1070. Proviso :—~Levy of fine after imprisonment :—It was held 
under the old section that an offender who had undergone the full term 
ot imprisonment to which he was sentenced in default of payment of fine 
was still hable to have the amount levied by distress and sale of any 
moveable property belonging to him—Q v. Modoosoodun, 3 W.R. 61, 
because the imprisonment which the Court imposed in default of payment 
was intended as ἃ punishment for non-payment and not as 8 satisfaction 
and discharge of the amount due—Reg v. Gulab Chand, Ratanlal 91 (92). 
But the Court had a discretion in the matter whether fine should be re- 
covered after the accused had undergone imprisonment for nonpayment 
If it appeared that the fine was not paid for want of means or that its 
realisation would be ruinous to the offender or his family, it was not 
desirable that further steps should be taken for the levy of fine; but if 
there was reason to believe that the offender had means to pay but would 
not pay and would prefer to undergo imprisonment, the faw was strictly 
enforced and steps were taken for the raelization of the fine within the 
period allowed by law~See Punjab Circ., Chapter LI, p 264 


The proviso in the present section now lays down that if the offender 
has undergone the whole term of the imprisonment awarded in default 
of fine, the Court should not issue 8 warrant for levy of the fine, “The 
new proviso directs that after the imprisonment awarded in default of 
payment of fine has been served, no further steps should be taken for the 
recovery of the fine, unless the Court for special reasons to be recorded 
considers it necessary The infliction of a double punishment is ordinanly 
uncalled for, and by the issue of warrants for the recovery of fines wher 
there is no real reason why they should be recovered, the time of the 
police is frequently wasted. Convicted persons also are thus harassed for 
jong periods after they have expisted their offences by undergoing 
imprisonment.’’—Statement of Objects and Reasons (1021). 


“Unless jor special reasons.. ..... ...t0 do so’ :—These words at the 
end of the proviso are intended for the case of a contumacious person who 
may evade the fine and suffer Imprisonment, and yet having the means 10 
pay the fine, not pay the fine In such a case, the serving of the period 
ot imprisonment provided in default of payment of fine should not absolve 
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the person from paying the fine. See Legislative Assembly Debates, 8th 
February, 1923, page 2061. 

1071. Sub-section (2) .—~Clamns of third pares :—By this sub- 
section, power 1s given to the Local Government to make rules regarding 
the execution of warrants and the determination of claims—Statement of 
Objects and Reasons (1914). 

Under the old Iaw, when 8 claim was preferred by a third party to 
the ownership of the property distrained, the Magistrate was not required 
by law to try any such claim, because this section did not contain any 
provison for the tral of claims which might be preferred to the property 
distrained under this section—Q. E. v. Gasper, 22 Cal. 935, Hira [αἱ 
v. Crown, 1915 P.LR 28, 16 CrLJ 166 What the Magistrate had to 
do in such a case was to postpone the sale of the property and to allow 
the claimant an opportunity of establishing hus title in a Court having 
jurisdiction to determine crvi} rights—Anonymous, 2 Weir 445 When a 
claim was preferred, the Court was to direct postponement of the sale 
of the property for such time as might be necessary to enable the claimant 
to establish his right (by a civil suit} But if the property was of such 
a nature that an immediate sale would be for the benefit of the owner, 
the property could be sold and the sale proceeds held over-Q Εν 
Chhagan, Ratanlal 976, Ο E v Kandappa, 20 Mad 88,Q E v Gasper, 
22 Cal 935 

Under the present law, the Magistrate 1s empowered to determine 
summarily the claims of third parties This view was also taken in a 
Burma case—Mingaing v Emp, 1 BurSR 332 


1072. Sub-section (3) τὲ would add a clause after sub- 
section (2) to enable a fine to be realised through the Collector as af the 
order was a decree of a Civil Court We can see no reason why a 
property-owner who may be able to conceal his moveables should not be 
forced to pay a fine which has been inflicted upon him by a Criminal 
Court, just as much, and by the same process, as a civil debt It seems 
to be recognised that the liability 1s so enforceable by section 70, Indian 
Penal Code, and the decision in Emp wv Sitanath Mitra TLR 20 Cal 
478, and we think that this should be made clear by the section under 
consideration The proper person to effect such realisation 1s, we think, 
the Collector of the district, who will be treated as the decree-holder’'— 
Report of the Select Committee of 1916 

Tke fomt Committee of 1922, approving of this amendment has 
remarked ‘We recognise that the procedure prescribed may in some 
tase involve considerable delay, and we attempted to find some more 
Summary method of proceeding agaist immoveable property on the lines 
of those laws which enable moneys due to the Crown to be recovered 
as arrears of land revenue W'e have, however, found ourselves unable to 
devise any procedure which will not be open to most of the objections 
fut forward against the present clause ** 

The immoveable property of an acriculturist can be attached and sold 
in execution of an order passed under this section, and the mere fact that 
under sub-see (3) the warrant 15 to be deemed a decree does not justity 
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a Court in holding that the exceptional provisions of sec. 22 of the Deccan 
Agriculturists Relief Act must be applicable to such a warrant, Sec. 386 
sub-sec. (3) only applies the provisions of the C P. Code as to execution 
of decrees, and there is nothing in the C. P. Code which :mvolves the 
application of sec. 22 of the D A. R Act Sec. 22 of that Act mainly 
has reference to decrees which are passed in the ordinary way in suits to 
which an agriculturist ts a party, and the mere fact that the warrant under 
sec 386 (3) Cr. P. Code is executable as if st were a decree does not 
suffice to make the provisions of sec 22 of the Ὁ. A. R. Act applicable to 
such a warrant—Collector v. Mahadu, 28 Bom.L.R. 1231, A.ILR. 1926 
Bom 582 (583). In Punjab, sec. 16 of the Punjab Alienation of Land 
Act lays down that no land belonging to a member of an agricultural tribe 
shatl be sold in execution of any decree or order by any Civil Court; and 
the combined effect of that section and of sec. 386 (3) Cr, P, Code is 
that such land cannot be sold in pursuance of a warrant issued by ἃ 
Magistrate to the Collector for levy of a fine in ἃ criminal case—Emp 
v. Milkha, 30 Cr.L J 1006 (1007), 1929 Cr C 212, 

1073. Revision :—The order of a Magistrate for sale of properties 
under this section is not a judicial proceeding and is not the proper sub- 
ject of criminal revision; the claimant whose property is wrongly sold 
under this section may proceed by way of civil suit (either against the 
purchaser or against the Secretary of State)—Secretary of State ν. Sukhdco, 
1898 A.W N 173, Q Ε΄ v. Kandappa, 20 Mad 88, Hira Lal v, Crown, 
1915 P.L.R. 28, 16 CrL J. 166. 

387. A warrant issued under Section 386 sub- 
Effect of auch warrant, section (1) clause (a) by any Court 

may be executed within the local 
limits of the jurisdiction of such Court, and it shall 
authorize the attachment and sale of any such property 
without such limits, when endorsed by the District Magis- 
trate or Chief Presidency Magistrate within the local limits 
of whose jurisdiction such property is found, 

Change :—The italiclsed words have been substituted for the 
words "such warrant” (occurring in the old section) by see 103 of the 
Cr. P. © Amendment Act XVIII of 1923. This amendment is merely 
verbal, and consequential to the amendment of sec 386. 

The word atiachment has been substituted for the word distress in 
this section as well as in section 386, as the term is more appropriate. 


388, When an offender 388, (1) When an offen- 
has been sen- der ,has_ been 


Suspension of tenced to fine Suspensionof sentenced [0 


execution οἵ execution οἵ 
only and to szecution’ of fine only ani 


sentence of im- ~ τ « Β 
Prisonment. imprisonment prisonment. to imprison- 


in default of ment in de- 
a 


SEc 388] 


payment of the fine, and the 
Court issues a warrant under 
S. 386, it may suspend the 
execution of the sentence of 
imprisonment and may 
release the offender on his 
executing a bond, with or 
without sureties, as the 
Court thinks fit, conditioned 
for his appearance before 
such Court on the day ap- 
pointed for the return to 
such warrant, such day not 
being more than fifteen 
days from the time of exe- 
cuting the bond; and in the 
event of the fine not having 
been realized the Court may 
direct the sentence of im- 
prisonment to be carried 
into execution at once. 
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fault of payment of the fine, 
and the fine is not paid 
forthwith, the Court may— 

(a) order that the fine 
shall be payable either in 
full on or before a date not 
more than thirty days from 
the date of the order, or in 
two or three instalments, of 
which the first shall be pay- 
able on or before a date not 
more than thirty days from 
the date of the order and 
the other or others at an 
interval or at intervals, as 
the case may be, of not 
more than thirty days, and 

(δ) suspend the execution 
of the sentence of imprison- 
ment and release the offen- 
der, on the execution by 
the offender of a bond with 
or without sureties as the 
Court thinks fit, conditioned 
for his appearance before 
the Court on the date or 
dates on or before which 
payment of the fine or the 
instalments thereof, as the 
case may be, is to be made; 
and, if the amount of the 
fine or of any instalment, 
as the case may be, is not 
realised on or before the 
latest date on which it is 
payable under the order, 
the Court may direct the 
sentence of imprisonment to 
be carried into execution at 
once, 
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(2) In any case in which 
an order for the payment of 
money has been made, on 
non-recovery of which im- 
ptisonment may be award- 
ed, and the money is not 
paid forthwith, the Court 
may require the person 
ordered to make such pay- 
ment to enter into a bond 
as prescribed in sub-sec. (1), 
and, in default of his so 
doing, may at once pass 
sentence of imprisonment as 
if the money had not been 
recovered. 
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(2) The provisions of 
sub-section (1) shall be ap- 
plicable also in any case in 
which an order for the pay- 
ment of money has been 
made, on non-recovery ©; 
which imprisonment may be 
awarded, and the money is 
not paid forthwith; and if 
the person against whom 
the order has been made, 
on being required to enter 
into a bond such as is re- 
ferred to in thal sub-section, 
fails to do so, the Court 
may at once pass sentence 
of imprisonment, 


Change ‘—This section has been redrafted by the Criminal Pro- 


cedure Code Second Amendment Act XXXVII of 1923. This amendment 
has been made on the recommendation of the Indian Jails Committee 
See Gazettee of India, 1923, Part V, p. 242. 

Sub-section (1) :~Sub-section (1) is inapplicable where no altef- 
native sentence of imprisonment (for non-payment of fine) has been passed. 
Where a Magistrate sentences an offender to a fine, but omits ta pass 2 
sentence of imprisonment in default of payment of the fine, he has no 
power to bind over the accused im his own recognizance to appear (under 
clause b) —Venkatrapragada, 2 Weir 445 


389. 


Every warrant for the execution of any 
sentence may be issued either by 
the Judge or Magistrate who passed 
the sentence, or by his successor in 
office. 

See 9 W.R 50 cited under sec. 386 


390. When the accused is sentenced to whipping 
Time and place of Only, the sentence shall, subject fo 
execution of sentence fhe provisions of section 391, be 
of whipping only. executed at such place and time as 
the Court may direct. 
The italicised words have been added by sec 21 of the Criminal Law 
Amendment Act XII of 1923. - 


Who may issue war- 
rant. 
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1074. It has been held that if the accused is sentenced to whipping 
only, the sentence cannot be deferred: it must be carried out as soon as 
practicable This section authorises the Court to fix the time and place 
for its execution, but not to postpone it—Q. E. v Abdulla, Ratanlal 906; 
Meyyan vy. Emp, 26 Mad. 465, An order that an accused shall not be 
whipped until after the expiry of the sentence of imprisonment passed in 
another trial, is illegal. The sentence should be cartied out as soon as 
practicable—Q E. v. Nga Po, L.B.R. (1900—1902) 53. The sentence 
cannot be postponed pending an intended appeal—Meyyan ν. Emp., 26 
Mad 465. But these cases should now be read subject to clause (2) of 
sec 391 which allows postponement of whopping if the accused furnishes 
bail 

Even if the case does not fall under sec. 391 (a), 6, even though the 
accused is sentenced to whipping only, and does not furmsh bail, the 
sentence of whipping need not necessarily be carried out on the very day 
that it 1s passed. The words ‘‘at such place and tame as the Court may 
direct’? give a wide discretion to the Court in the matter, and the Court 
may direct that the sentence should be carried out as soon as practicable 
Thus, if the Court passes the sentence of whipping at a late hour on 
Saturday and directs the sentence to be carried out as soon as practicable, 
it 1s not egal to carry out the sentence on Monday (whipping not being 
allowed on Sunday by the Jail Rules)—Emp. v. Gopala, 30 Bom LR 389, 
29 CrLJ 573 (574) 

For general rules as to whipping see notes under sec 32 


391. (1) When the accused— 


Execution of sentence 
of whipping only, or of 
whipping in addition to 
imprisonment, 

(a) is sentenced to whipping only and furnishes 
bail to the satisfaction of the Court for his appearance at 
such time and place as the Court may direct, or 

(δ) is sentenced to whipping in addition to im- 
prisonment, 

the whipping shall not be inflicted until fifteen days 
from the date of the sentence, or if an appeal is made 
within that time, until the sentence is confirmed by the 
Appellate Court, but the whipping shall be inflicted as 
soon as practicable after the expiry of the fifteen days, 
or in case of an appeal, as soon as practicable after the 
receipt of the order of the Appellate Court confirming 
the sentence. 

(2) The whipping shall be inflicted in the presence , 
of the officer in charge of the jail, unless the Judge or , 
Magistrate orders it to be inflicted in his own presence. 
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_ (3) No accused person shall be sentenced to whipp- 
ing in addition to imprisonment, when the term of 
imprisonment to which he is sentenced is less than 


three months, 

1075. This section has been amended by sec. 22 of the Criminal 
Law Amendment Act, XII of 1923. The old section contemplated only 
those cases where the accused was sentenced to whipping as well as fo 
imprisonment; If the accused was sentenced to whipping only, the section 
did not apply, and the sentence of whipping could not be postponed— 
Anonymous, 2 Weir 446. But the newly added clause (a) now provides 
for such cases, 

Clause (a) provides that a sole sentence of whipping should not be 
inflicted, if the accused furnishes bail, until tS days from the date of the 
sentence, or it an appeal is made within that time, until the sentence Is 
confirmed on appeal. This is because the Code now provides for an appeat 
from a simple sentence of whipping (sec 413) which formerly was not 
appealable—Emp. v. Gorala, 30 Bom L.R. 389, 29 Cr.L.J 573 (574) 

Postponement of whipping tll after expiry of imprisonment :-~Where 
ἃ person has been sentenced to whipping as well as to imprisonment, the 
whipping may be postponed, as provided by this section, until 15 days 
from the date of sentence or until confirmation of the sentence on appeal, 
but it fs iMegal to postpone the sentence of whipping till after the term of 
imprisonment has expired—Anonymous, 6 M.H C R. App. 38: Anonymous, 
7 MHC.R App. 29, Q. E. v Habla, Ratanlal 803 (804), Emp. v 
Jagannath, 4 Bom R. 929° Where an accused is convicted of two 
different offences, for one of which he 1s sentenced to imprisonment, and 
for the other to whipping, it 1s not permussible to postpone the whipping 
merely because the accused appeals against his conviction for the first 
offence—janvant, 4 BomL.R. 436 Where a Magistrate ordered that 
the prisoner be brought before him at the expiration of the sentence of 
imprisonment, and that the sentence of whipping should then be carried 
out, the High Court cancelled the sentence of whipping as having become 
inoperative and incapable of being carried out by lapse of time—Hur 
Chandra v. fafer Alf, 20 W.R 72. Where an accused is sentenced in 
one case to 18 months’ imprisonment and 15 stripes, and in another cas¢ 
he is also sentenced to 18 months’ imprisonment and 15 stripes and the 
Magistrate orders in the second case that the sentence passed in that case 
must take effect after the expiry of the sentence in the first case, held 
that the sentence of whipping in the second case is illegal and must be 
set aside, because under this section, whipping can be postponed till 15 
days from the date of sentence or till the dispasal of the appeal, but tt 
cannot be postponed till 18 months—Sagram, Ratanlal 300 (301). Where 
the accused was sentenced to imprisonment for two years and was further 
ordered “to receive 30 stripes on the day of his release from prison,’ 

held that the sentence of whipping was altogether iflegal and improper and 
must be set aSide, as it was ordered to be carried out after the expiry 
. Of the smprisonment—Emp. v juva Ram, 1881 AWN 138 
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As soon as practicable .—The whipping must be carried into effect 
as soon as practicable after the expiry of the time specifled in this sec- 
tion. But if through accident, or neglect or wilful breach of duty of the 
officer the sentence of whipping 1s not immediately carried into execution, 
the prisoner is not thereby freed from the liability of undergoing the 
sentence stil] remaining uneecuted—Q E v Mahadhu, Ratanlal 136 


Double sentence of whipping —An accused cannot be sentenced to a 
double sentence of whipping when he 1s convicted of two offences, thus, 
where a person 18 convicted of offences under sections 454 and 3801 P 
C,, it as sllegal to pass a sentence of 15 stripes for each offence—Q. Εν 
Dagdu, Ratanlal 955. The High Court altered the sentence to 15 stripes 
for both the offences 

Sub-section (3) —When a sentence of imprisonment for less than 
three months 15 awarded, an additional sentence of whipping 1s illegal— 
Q. E ν. Bhica, 2 BomL.R 54. 


392. (1) In the case of a person of or over sixteen 

infiieting  YCOtS of age, whipping shall be 

μναῖ, ificting inflicted with a light rattan not less 

than half an inch in diameter, in 

such mode, and on such part of the person, as the Local 

Government directs; and, in the case of a person under 

sixteen years of age, it shall be inflicted in such mode, 

and on such part of the person, and with such instrument, 
as the Local Government directs. 


(2) In no case shal} such punishment exceed thirty 

ἐπε of domaber “of stripes, and, in the case of a person 

stripes. under sixteen years of age, it shall 
not exceed fifteen stripes. 


“Such part of the person’ —(t) In case of a person of or over sixteen 
years of age, im © P, Madras, Bengal and Assam, the punishment of 
whipping ts inflicted on the bare buttocks, the offender being tied to a 
triangle—See C P Gazette, Notification No 20 of 4-1-1899, Fort St 
George Gazette, 1898, Part I, p 1248, Wilkins, 148, Assam Gazette, 
1899, Part Ul, p 384 I Burma the punishment 1s inflicted on the 
breech—Burma Gazette, 1891, Part 1. p 201 In Bombay, if the punish- 
ment is inflicted in ptivate (16 within the precincts of the prison), it 
shall be inflicted on the bare buttocks, and when inflicted in public (re 
outside the Jail precinets), across the bare shoulders—Bombay Gorern- 
ment Gazette, 1803, Part I, p 110, Bom G R. No 608 of 1897 

(2) In case of a person under sixteen years of age in Bombay, U. 
P., C. P, and the Punjab, the whipping is inflicted on the bare buttocks, 
with a tight cattan nor exceeding half an inch in diameter, but the 
offender fs not tied to ἃ triangle but simply held on it, or is held In some 
other convenient way, See Bom. G. R. No 6222, dated 16-9-1893; G. Q. 
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No 1290 of 12-5-1898 (U. P.); C. P. Gaselte Notification No, 20 of 
4-1-1899, Punjab Gazette, 1899, Part J, p. 314. In Burma the whipping 
is inflicted on the breech—Burma Gazette, 1893, Part 1, p. 307. In 
Bengal, it may be Inflicted on the posteriors or on the hands as the Court 
may direct-Cal. G R and C. O., page 62. ‘‘Having regard to the 
general feeling of the respectable classes of the people as to the degrading 
character of the puntshment of whipping, the Lieutenant-Governor has 
left it to the discretion of the Court in the case of juvenile offenders, to 
inflict the punishment on the hand instead of on the buttocks. This 
discretion should be exercised according to the circumstances of each 
case, as age and social position of the offenders and the nature of the 
offence For very young boys of respectable position convicted of offences 
which do not imply depravity or confirmed dishonesty, strokes on the hand 
appear to be the appropriate punishment. Care 15, however, necessary 
and should be taken to avoid causing serious inmry to rhe hand when 
whopping Is inflicted on the paim'—Cal. G. R & Ὁ. P., pages 63-64 
In C. P., if the boy is under twenty years of age, the whipping may de 
inflicted on the hands, at the discretion of the Magistrate—C, P Gazetle, 
Notification No. 20 of 4-1-1899 
Number of stripes‘—Under the provisions of this section and the 
next, Not more than one sentence of whipping and that not exceeding 
thirty stripes, should be awarded at one time—Emp v, Nga Po, 1906 
UBR (Cr. P C) 47 
393. No sentence of whipping shall be executed 
Not to be executed by instalments: and none of the 
by instalments. following persons shall be punish- 
Exemptions Ἢ ΤΙΣ; 
able with whipping, namely— 


(a) females; 
b) males sentenced to death or to transportation 
P' 
or to penal servitude, or to imprisonment 
for more than five years; 
(c) males whom the Court considers to be more 
than forty-five years of age. 

1076. This section forbids the execution of the punishment of whip- 
ping in respect of certain persons, and since the execution 15 prohibited, 
such persons cannot be sentenced to whipping, for it is futile to pass 
a sentence which cannot be executed. Therefore a person who is sen- 
tenced to 7 years’ rigorous imprisonment cannot be sentenced to whipping 
in addition, because the execution of such punishment 1s prohubited by 
clause (8) of this sectlon—Akbar ν. Crown, 1919 P.R. 30 

Sentence of whipping cannot be enhanced —The accused was con- 
victed under section 382 I. P C. and was sentenced to whipping, and 
the sentence was duly executed. An application was afterwards made ta 
enhance the seftence on the ground that it was inadequate; it was held 


Src 394] THE CODE OF CRIMINAL PROCEDURE 1023 


that the sentence of whipping could not be enhanced by the infliction of 
an additional number of stripes, because under this section no sentence 
οἱ whipping could be executed by instalments—~Q. E. v. Balu, Ratanlal 
537. 

Clause (b):—A sentence of whipping passed on a person who is 
already under sentence of death etc, is illegal. Even if the sentence of 
whipping precedes instead of following the other sentence, the passing of 
the latter sentence renders the infliction of the punishment of whipping 
illegal—Anonymous, 1 Mad 56 


394. (1) The punishment of whipping shall not be 
Whipping not to be inflicted unless a medhical officer, if 
inflicted if offender not present, certifies, or, if there is not 
in fit state of health. 2 medical officer present, unless it 
appears to the Magistrate or officer present, that the 
offender is in a fit state of health to undergo such 
punishment. 


(2) If, during the execution of a sentence of whipp- 
ing, a medical officer certifies, or 
it appears to the Magistrate or officer 
present that the offender is not in a fit state of health to 
undergo the remainder of the sentence, the whipping shall 
be finally stopped. ‘ 


1077, ‘Particular attention should be directed to section 304 which 
prohibits the execution of a sentence of whipping when the offender 1s 
not in a fit state of health to undergo that punishment, and all officers 
are reminded that the Governor-General in Council considers that the 
precaution of having a medical officer present at the time of the infliction 
of the punishment should be observed in every mstance when practic- 
able’"—Cal ἃ R δ C O. page 65 


Before the commencement of whipping, the Medical Officer must give 
ἃ certificate whether the offender is in a fit state of health to undergo 
the whole punishment of whipping. There 1s no provision of law authori- 
sing 8 medical officer to pive a certificate that the accused is fit to receive 
only ἃ portion of the sentence, such a certificate cannot be held as 
Rranted under sub-section (t}—Pub, Prosecutor, 31 Mad. 84 Suck a cer- 
βοαῖς cannot be treated as one under sub-section (2), because that sub- 
ven refers to 2 certificate granted during the execution of the sentence— 

id 

Under sub-section (1), the Medical Officer is to give a certificate 
cither that the offender is in a fit state of health to undergo the whole 
sentence passed on him or that he is not in 8 fit state of health to 
undergo ft at all If he certifies that the accused is fit to undergo 
smailer number of stripes than that ordered by the AMspustrate, the cerufi. 
eate cannot be held as one granted under this section, and is Invalid; thé 


Stay of execution. 
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Magistrate cannot in such a case inflict a smaller number of stripes i 
accordance with the medical cerufieate, and in leu of the rest of the 
stripes mot inflicted he cannot award imprisonment under section 395 
infra-~Public Prosecutor, 31 Mad. 84. 


395. (I) In any case in which under Section 394, 
Procedure if punish. Sentence of whipping is wholly or 
ment cannot be inflict. partially prevented from being 
ed under 5, 394. executed, the offender shall be kept 
in custody till the Court which passed the sentence can 
revise it; and the said Court may, at its discretion, either 
remit such sentence, or sentence the offender in lieu of 
whipping, or in lieu of so much of the sentence of whipp- 
ing as was not executed, to imprisonment for any term not 
exceeding twelve months or fo a fine not exceeding five 
hundred rupees which may be in addition to any other 
punishment to which he may have been sentenced for the 
same offence. 

(2) Nothing in this section shall be deemed to 
authorise any Court to inflict imprisonment for a term or 
a fine of an amount exceeding that to which the accused 
is liable by law, or that which the said Court is competent 
to inflict. 

Change —The italicised words have been added by section 105 
of the Criminal Procedure Code Amendment Act, XVIII of 1923, ‘The 
Amendment in sub-section (1) enables a sentence of fine to be awarded in 
lieu of a sentence of whipping which cannot be carried out’'’—Statement 
of Objects and Reasons (1914) 

Under the old Jaw it was held that the Court had no power to revise 
a sentence of whipping by inflicting a fine--Q. E v. Sheodin, 11 All 308; 
Anonymous, 2 Weir 449 These cases are now rendered obsolete 

1078. ‘IWholly or partially prevented’ :—Wholly prevented’ refers to 
sub-section (1) of section 394, ‘Partially prevented’ refers to sub-section 
(2) of that section~-Public Prosecutor, 31 Mad 84 

‘The Court which passed the sentence can revise it’ -—The only Court 
which can revise the sentence is the Court which passed the sentence 
Even where a sentence of imprisonment and whipping passed by a District 
Magistrate is confirmed on appeal by the Sessions Judge, still the Magis- 
trate 1s not prevented from revising the sentence—Emp. v. Chetu, 1889 
PR 10. But the words ‘the Court which passed the sentence’ do not 
mean the same officer who inflicted the sentence, therefore, where 2 
Magistrate who passed the original sentence of whipping was transferred, 
the District Magistrate who had jurisdiction over the whole district was 


cia 
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competent to commute the sentence of whipping to one of imprisonment— 
Chhayu v. Emp., 1901 PR 33. 

Power of revision .—The Court can revise the sentence of whipping 
by awarding solitary confinement in leu of whipping, under this section— 
Q. E. v. Gaman, 1899 P.R. 14. The Court may remit the sentence alto- 
gether, even though it is competent to influct a term of imprisonment in 
hheu of whipping—Crown v. Po Thit, 1 L B.R. 202 

The imprisonment which the Court can award under this section τῇ 
lieu of whipping must not exceed the term which the Court is competent 
to award under sec 32 Where a Magistrate sentences the accused to 
the maximum term of imprisonment which he 15 competent to inflict as 
well as whipping, and the whipping cannot be carmed out, he cannot 
sentence him to a further term of imprisonment in leu of whipping, but 
ought to remit the sentence of whipping altogether—Karat Ahamad, 2 Weir 
449, Q. E. v. Ram Baran, 21 All. 25, Crown v. Barkat Alt, 1901 P.R. 11. 


396. (1) When sentence is passed under this Code 
Execution of en. OM an escaped convict, such sen- 
tences on escaped con- tence, if of death, fine or whipping, 
ἀπ shall, subject to the provisions here- 
inbefore contained, take effect immediately, and, if of 
imprisonment, penal servitude or transportation, shall 
take effect according to the following rules, that is to say— 


(2) If the new sentence is severer in its kind than the 
sentence which such convict was undergoing when he 
escaped, the new sentence shall take effect immediately. 


(3) When the new sentence is not severer in its kind 
than the sentence the convict was undergoing when he 
escaped, the new sentence shall take effect after he has 
suffered imprisonment, penal servitude or transporta- 
tion, as the case may be, for a further period equal to 
that which, at the time of his escape, remained unexpired 
of his former sentence. 

Explanation.—For the purposes of this section— 

(a) a sentence of transportation or penal servitude 
shall be deemed severer than a sentence 
of imprisonment; 

(δ) a sentence of imprisonment with solitary con- 
finement shall be deemed severer than a’ 
sentence of the same description of impri- 
sonment without solitary confinement; and 
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) a sentence of rigorous imprisonment shall be 
deemed severer than a sentence of simple 
imprisonment with or without solitary 
confinement. 

1079, The word sentence includes an order of imprisonment passed 
under section 123—Q. E. ν, Pandu Khandu, Ratanlal 774, Contra.~K. Ε 
v. Nga Po Thin, 2 L.B.R. 72. 

‘What this section contemplates is that the severer sentence must be 
undergone first. Where the accused who was ἃ lile-conviet under 
Sefitence of transportation for murder was convicted for attempting to 
rescape from lawful custody and was sentenced to four months’ rigorous 
Umprisonment, the latter sentence must not commence immediately, but 
should be undergone after the expiry of the sentence of transportation— 
Ὁ. Ε, ν. Mahads, Ratanial 965. 

397. When a person already undergoing a sen- 

Sentence on offender tence of imprisonment, penal servi- 
already sentenced for tude or transportation is sentence 
another offence, to imprisonment, penal servitude 
or transportation, such imprisonment, penal servitude or 
transportation shall commence at the expiration of the 
imprisonment, penal servitude or transportation to which 
he has been previously sentenced, unless the Court directs 
that the subsequent sentence shall run concurrently with 
such previous sentence: 

Provided that if he is undergoing a sentence of 
imprisonment, and the sentence on such subsequent con- 
viction is one of transportation, the Court may, in its dis- 
cretion, direct that the latter sentence shall commence 
immediately or at the expiration of the imprisonment to 
which he has been previously sentenced : 

Provided, further, that where a person who has been 
sentenced fo imprisonment by an order under section 123 
in default of furnishing security is, whilst undergoing 
such sentence, sentenced to imprisonment for an offence 
committed prior to the making of such order, the latter 
sentence shall commence immediately. 

Change :—The italicised words and the second proviso have peen 
added by section 106 of the Crimmal Procedure Code Amendment Act 
XVIII of 1923 The reasons are stated befow 

1080. Principle :—The general rule is that a sentence com- 
mences to run from the time of its being passed, and this section creates 
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an exception in the case of persons already undergoing imprisonment, and 
‘postpones the operation of the subsequent sentence until after the expiry 
οἱ the previous sentence—In re Krishnanand, 3 B.L.R.A.C. 50; Q. v. 
Sobrai, 20 W.R. 70. 


‘Undergoing imprisonment’ -—A person is said to be undergoing an 
imprisonment the moment the sentence of imprisonment ts passed, though 
he has not yet been sent to jatl Therefore, where a person is tried on 
the same day for two diferent offences in two different trials, then as 
soon as the first trial 1s over and he is convicted and sentenced he is 
said to ‘undergo imprisonment’, and if he 1s convicted and sentenced in 
the second trial also, he 1s said to be sentenced to imprisonment ‘while 
already undergoing a sentence of imprisonment’ within the meaning of 
this section—Muthusami, 2 Weir 451, Emp v Nga Po, 3 BurL.J 32, 
25 CrL.j. 1310 But in Makhan v Emp, 19 Cr.LJ 207 (All), 
at has been held that until an accused has actually passed into jail, he 
cannot be said to be undergoing imprisonment, and therefore where two 
sentences of imprisonment are passed in two trials on the same accused 
on the same day, this section does not apply, as the accused cannot be 
said to be ‘undergoing imprisonment’ under the first trial, as soon as the 
sentence 1s passed, therefore the second imprisonment need not com- 
mence after the expiry of the imprisonment awarded in the first tnal, the 
Magistrate may order that the two sentences should be concurrent 


Detention under the order of a Civil Court is not 2 sentence of im- 
prisonment within the meaning of this section; therefore a Magistrate 
has no power to order that the sentence of imprisonment awarded by him 
sshall take effect on the expiry of a term of detention in the Crvil jail 
which had been ordered by a Civil Court—Emp v Makha Gy, 4 Bur 
1, J. 9, 3 Rang. 93, 26 Cr.L.J. 821, ATR. 1925 Rang 202. 


1081. Order of sentences :—The meaning of this section 15 
‘that sentences will take effect in the order im which they are passed 
‘The sentence which 1s first passed and which the accused 1s undergoing 
must be given effect to first, and any subsequent sentence passed upon 
the accused must follow after the expiration of the first sentence Where 
a Magistrate passes separate sentences of imprisonment on the same 
saccused in separate triats and on the same day, the sentences will take 
effect in the order in which they are passed, by the terms of this section, 
and the Magistrate need not therefore give any direction in his judgment 
in respect of the same—Muthusams, 2 Wear 451 


But the above tule as to the sequence of sentences applies only to 
the Ist para of this section It 1s only the sentences mentioned in para 
1 {viz sentences of imprisonment) that can be directed to take effect in 
the order In which they were passed A sentence of whipping cannot be 
deferred till the sentence of imprisonment, for that will contravene the 
provisions of sec. 391-Q E v Sagram, Ratanlal 300 As regards the 
sentences mentioned in the first proviso, the Msgistrate has a discretion 
to direct either that the subsequent sentence should take effect alter the 
explration of the prior sentence, or that it should take effect st once. 
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Imprisonrient in foreign territory :—Where 2 person 
imprisonment in 2 {creign tertitory 1s subsequently conviete 
in British India, it is competen: for the Magistrate to fF: 
which shall tare effect after the expiration of the sentence 
State—Q. Ev. Venkataram, 20 Mad. 444 


1082. Concurrent sentences :—I: wes held, prior to the 
present amendment, that a Magistrate could net direct that the subsequess 
sentence should run concurrently with the frevious sen‘ence, beccuse 3 
Magistrate could pass concurrent sentences only when the offences were 
tried at one and the same tral (see sec. 35)--Kamal Mandal v. K. E70 
C.W.N. 1300; Q. E. v. Mahomed, Ratanlal 552; Anonyrious, Ratanlal 15, 
Ὁ. E. v. Bhagwandas, 2 Bom. L.R. 114; Ersp. v. Takarart, 4 Bom. LR 
876; Govindasnamy, 13 Cr.L.J. 466, 1912 M.W.N. 396; Pattayil v. Sart. 
2 Weir 483; Harak Narain v. Emp., 19 A.L.J. 316, Malbul v. K. Ε΄ 
ΤΠ ALJ 263, 14 CrL.J. 249; Nga Sein Po ν. Emp. 1 Rang, 300; 
Emp. v. Ganda Singh, 1912 P-L.R 20, Ὁ. Ε v. Khuda Bux, 2 5.1.8. 235 
K, E. v. San, 4 UBR. 147, 7 Cr.L.J. 445, even where the trials were 
held on the same day, the Magistrate could not make the sentences in the 
two tals concurrent—~Muzafar v. Q E., 1894 P.R. 12. But now the 
amendment made at the end of the first para of this section will allow the 
subsequent sentence to run concurrently with the previous one. “lo 
accordance with the amendment, 2 Court will be empowered to pass 8 
sentence to fun concurrenly with any other term of imprisonment etc. 
which the person convicted 1s already undergoing”—Statement of Objects 
and Reasons (1914). See Mahadeo v. Emp., 27 Cr.L J. 807 (812) (Nag) 

‘At the expiration of' :—A person was convicted by ἃ Magistrate and 
sentenced to 2 years’ imprisonment, and a month afterwards he ¥3S 
sentenced to three years’ imprisonment by the Court of Session, which 
directed the sentence to take effect on the expiration οἱ the sentence passed 
by the Magistrate, On appeal the conviction and sentence passed by the 
Magistrate were set aside. It was held that the sentence of the Sessions 
Court must be deemed to have commenced from the time it was ordered 
to commence, viz alter the expiration of the Magistrate's sentence whether 
by reversal or completion of the punishment, and not before—Anonymous, 
Ratanlal 139; Κ. E. v. Khandu, Ratanlal 523. But in Anonymous, 2 Weir 
450, under simular circumstances, it was held that the impnsonment 
already undergone must be reckoned as imprisonment under the sentence 
in the conviction which was not reversed So also the Calcutta High 
Court lays down: ‘‘Where a prisoner has been committed to jail under 
two separate warrants, the sentence in the one to take effect from the 
expiry of the sentence in the other, the date of such second sentence shall, 
m the event of the first sentence being remitted in appeal, be presume 
to take effect from the date on which he was committed to jail under the 
first of original sentence’-Cal G R. & C O, page 40 But a 
remarks can only apply where the sentences im the two trials are of i 
same kind; otherwise the Bombay rulings cited above should apply: 
Those rulings ate more reasonable and practical, though the Madras cast 
and the Calcutta High Court Rule are more favourable to the accused 
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First. proviso :—Where a person who is already undergoing 
imprisonment is sentenced by the Sessions Judge to transportation for life, 
the sentence of transportation passed by him will commence at the expira- 
tion of the previous sentence of imprisonment, unless the Judge im his 
discretion makes a further order that the sentence of transportation shall 
take effect immediately—Q. Εἰ v Hari, Ratanlal 391. 


An order directing that a sentence shall take effect on the expiration 
of another sentence, is mot a part of the yudgment and may therefore be 
made after the judgment has been signed Therefore, where a Sessions 
Judge, 1n ignorance of the fact that the accused 1s already undergoing 
impnsonment, sentences him to transportation for hie, it is subsequently 
open to him to order, even after the judgment has been signed, that the 
sentence of transportation shall take effect immediately—Q E, v Hari, 
Ratanlal 391 


1083. Second proviso :—This proviso Jays down that if a 
‘person Who 15 imprisoned under section 123 in default of furnishing secu- 
rity, is Subsequently sentenced to imprisonment for an offence committed 
‘prior to the passing of the order under section 123, the latter sentence 
(μ6, the substantive sentence of imprisonment) shall take effect imme- 
diately This is also laid down in a large number of decided cases. 
Joghi v Emp, 31 Mad 515; Vishnu, 37 Bom 178, 13 Cr Lj 849; Emp. 
ν, Durga, 5. Bom. L.R 26; Lekria, 8NL.R 20, 13 Cr.LJ 189 

Under the old law, there was no distinction as to whether the offence 
‘tor which the person imprisoned under sec 123 was subsequently con- 
victed was committed before or after the making of the order under 
section 123, The law was that if a person undergoing rmprisonment under 
section 123 was subsequently convicted «οἱ an offence and sentenced to 
imprisonment (whether this offence was committed before or after the 
sentence of imprisonment passed under section 123 was immaterial), the 
latter 1mprisonment must take effect at once and should not be postponed 
mt alter the expiry of the period of imprisonment awarded under section 
123-Q E v Tulshya, Ratanlal 970, Venkatigadu, 2 Weir 452, In re 
Pichart, 16 Cr.LJ 622 (Mad), Emp v Vishnu Balakrishna [4 Bom 
L.R. 965, 37 Bom. 178, Emp v. Kans, 5 Bom LR 26, Emp. v Durga, 
6 Bom LR 1098, Pandht, 3SLR 114,41C 603, Crona v Sukhal, 
15 SLR. 205, 23 Cr LJ 285, Crown v Ghulam, 7 SLR 203, Maths 
Komaran, 27 Mad 525, Joghi v Emp, 31 Mad 515, Shin Taung v. 
Emp . 10 Bur. LT. 266, Diwan Chand, 1895 PR 14, Lekria, 8NLR 
20 And this law has not been altered under the present section In Emp. 
vy Arjun, 34 Bom 326 and Markanda vy Καὶ £.,1 PLJ 212 it has been 
hetd that the two sentences must un concurrently This would be in 
consonance with the amendment made at the end of the first para of this 
section (In Emp. y Talz Khan 30 All 334 it was held that the sentence 
under section 123 must tske effect first But this miling was dissented 
from in almost all the cases cited sbove) 

With reference to this amendment the Joint Committee (1922) observes,” 
“We think thst the law should be that in esses where sn offence has * 


“-- 
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been committed prior to the order under sec 123 but the conviction takes 
place subsequently, the sentences should ordinarily run concurrently; but 
whete the offence is committed after the order under sec, 123 has beer 
passed, e.g., cases of escape from custody or jail or offences commutted in 
jail, then we think that the imprisonment lor the subsequent offence should 
ordinarily not be concurrent; otherwise the prisoner might in some cases 
receive no further punishment for his subsequent offence ᾽᾽ 
398. (I) Nothing in section 396 or section 397 
shall be held to excuse any person 
Saving as to sections from any part of the punishment 
396 and 397, to which he is liable upon his former 
or subsequent conviction. 


(2) When an award of imprisonment in default of 
payment of a fine is annexed to a substantive sentence οἱ 
imprisonment, or to a sentence of transportation or pena 
servitude for an offence punishable with imprisonment, 
and the person undergoing the sentence is after its execu- 
tion to undergo a further substantive sentence or further 
substantive sentences of imprisonment, transportation οὐ 
penal servitude, effect shall not be given to the award οἱ 
imprisonment in default of payment of the fine until the 
‘person has undergone the further sentence or sentences. 

Sub-section (2) renders obsolete the ruling in Anonymous, Ratenlal 
132, where it has been held that when a convict is imprisoned undef t¥o 
warfants which order Consecutive pumshments, the first warrant should’ 
be completely executed both in respect of the substantive sentence of 1 
prisonment and the imprisonment in default of fine, before any effect }> 
given to the second warrant Now, under sub-section (2) te 
imprisonment in default of payment of fine shall take effect Jast of all 

399, (1) When any person under the age of fifteen 

Confinement of youth. Years is sentenced by any Crimina. 
ful offenders in re Court to imprisonment for any 
formateries. offence, the Court may direct that 
such person, instead of being imprisoned in a crimina 
jail, shall be confined in any reformatory established by 
the Local Government as a fit place for confinement, 117 
which there are means of suitable discipline and of train- 
ing in some branch of useful industry or which is kept by 
a person willing to obey such rules as the Local Govern- 
ment prescribes with regard to the discipline and training” 
‘of persons confined therein. 
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{2) All persons confined under this section shall be 
subject to the rules so prescribed. 


(3) This section shall not apply to any place in which 
Abs Κεϊουιηδιοῖν Schools Act, 1897, is for the time being 
in force, 


1084. A sentence of imprisonment 1s a condition precedent to an 
order under this section. Where there is no preliminary sentence of 
imprisonment, an order under this section cannot be passed—Bakhtawar, 
190 PR 34, 81C. 1166 

The period of detention in the Reformatory School should be a 
definite period, Where the trying Magistrate ordered the offender to be 
detatned in a Reformatory for five years ‘or until he attans the age of 18 
years,’ in lieu of imprisonment, it was held that the words ‘or unt! . 
18 years’ should be deleted—Emp v Rama Sudama, 15 Bom LR. 306, 
14 CrL J. 256. 

The period of detention in the Reformatory must not be longer than 
the period of imprisonment at first ordered. Where a Magistrate finding 
a juvenile offender guilty of theft in a building sentenced him to three 
months’ mgorous imprisonment and ordered that in heu of that sentence 
the offender should be confined in a Reformatory for 14 months, it was 
held that having once passed a sentence of imprisonment for a particular 
term, it was not competent to the Magistrate to direct that the offender 
should be confined in a Reformatory for a longer term—Reg v. Ganpaya, 
Ratanlal 109, 

‘Reformatory’ :—Where no Reformatories have been established, but 
only Reformatory Schools, the Court should not order the offender under 
this section to be sent to a Reformatory, but should pass an order under 
the Reformatory Schools Act, sending the boy to a Reformatory School— 
Q E.v Madasam:, 12 Mad 94. 

Subsection (3)-—The introduction of the Reformatory Schools Act 
Tepeals the operation of this section so far as may be practicable im those 
places where that Act applies-Q E v Madasamt 12 Mad 94 Thus, 
this section has no application in the Punjab where the Reformatory Schools 
Act 1s in force—Crown v. Noor Mahomed, 1918 PR 17, 19 CrL J 917, 
47 1C 433 


400. When a sentence has been fully executed, the 
fetues otevca officer executing it shall return the 
execution of sentence Warrant to the Court from which it 
issued with an endorsement under 

his hand certifying the manner in which the sentence has 


been executed, 
Τ᾽ 
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OF SusPENsioNSs, REMISSIONS AND COMMUTATIOVS OF 
SENTENCES. 


401. (1) When any person has been sentenced to 
punishment for an offence, the 
Governor-General in Council or the 
Local Government may, at any 
time, without conditions or upon any conditions which 
the person sentenced accepts, suspend the execution of 
his sentence or remit the whole or any part of the punish- 
ment to which he has been sentenced. 


(2) Whenever an application is made to the Governor- 
General in Council or the Local Government for the sus- 
pension or remission of a sentence, the Governor-Genera 
in Council or the Local Government, as the case may be, 
may require the presiding Judge of the Court before or 
by which the conviction was had or confirmed to state 
his opinion as to whether the application should be 
granted or refused, together with his reasons for such 
opinion, and also fo forward with the statement of such 
Opinion a certified copy of the record of the trial or of 
such record thereof as exists, 

(3) If any condition on which a sentence has been 
suspended or remitted is, in the opinion of the Governor- 
General in Council or of the Local Government, as the 
case may he, not fulfilled, the Governor-General in 
Council or the Local Government may cancel the suspen- 
sion or remission, and thereupon the person in whose 
favour the sentence has been suspended or remitted may, 
if at Jarge, be airested by any police-officer without 
warrant and remanded to undergo the unexpired portion 
of the sentence. ἡ ἐς Say eh cs 

(4) The condition on which a sentence is suspended 
or remitted under this section, may be one to be fulfilled 
by the person in whose favour the sentence is suspende: 
or remitted, or one independent of his will. 

(4A) The provisions of the above sub-sections shall 
also apply to any order passed by a Criminal Court under 


Power to suspend or 
vemit sentences, 
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any section of this Code or of any other law, which 
restricts the liberty of any person or imposes any liability 
upon him or his property. 


(5) Nothing herein contained shall be deemed to 
interfere with the right of His Majesty, or of the Governor- 
General when such right is delegated to him, to grant 
pardons, reprieves, respites or remissions of punishment. 


(5A) Where a conditional pardon is granted by His 
Majesty or, in virtue of any powers delegated to him, by 
the Governor-General, any condition thereby imposed, of 
whatever nature, shall be deemed to have been imposed 
by a sentence of a competent Court under this Code and 
shall be enforceable accordingly. 


(6) The Governor-General in Council and the Local 
Government may, by general rules or special orders, give 
directions as to the suspension of sentences and the 


conditions on which petitions should be presented and 
dealt with, 


Change .—The italicised words and sub-sections (4A) and (5A) have 


been added by section 107 of the Cr P C Amendment Act (XVIII of 
1923, 


1085. Scope of section :—This section applies only to per- 
Sons sentenced to imprisonment, and not to persons upon whom a condi- 


tional pardon has been tendered under section 337—-Q E v Gangacharan, 
VW An 79 


In cases of murder, the Judge Yay report anv extenuating circum- 
‘stances calling for a mutigation of the punishment to the Government, and 
the Govt may thereupon take such action under this section as it thinks 
proper—Q. E v Kader Nasya, 23 Cal 604 Q E v Lakshman 10 Bom 
512, In these two cases, the accused committed murder without any 
apparent sane motive, and was suffering from mental derangement of 
some sort, and the High Court holding thar the accused was not entitled 
to be acquitted under section 84 1 P C, recommended she case to the 


Local Government under this section to be dealt with in such manner 2s 
ft thought fr. 


Procedure .—All recommendations for remission of suspension of 
& Sentence made under section 401 by an officer of any subordinate Court 
to the Local Government, in regard to a convict whose case hss been 
before the High Court on appeal, shail be made through the High Court 
—Cal. α. Κι δ COO p 40 
Certified copy of record —The original record need not he sent 
“Gdjection has been taken τὸ the inconvenience of this, and we thinks 
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that it will be sufficient to require a certified copy of the record to be 
furnished."’—Report of the Select Commuttce of 1916 

“Such record thereof as exists’?:—"'It is well Known that in the 
case of proceedings in a High Court the Judges object to their notes beng 
treated as part of the record, and we have therefore referred in our pro- 
posed amendment of section 401 (2) to ‘a certified copy of the record of 
the trial, or of such record thereof as exists’ We think in cases where 
it is necessary, in considering a petition for mercy, for Government to 
know, as it frequently may be, the nature of the evidence given at a tral ir 
a High Court, we can safely trust to the courtesy of High Court Judges 
to furnish a copy of therr notes ''—Rerort of the Setect Commuttee of 1916 

Subsections (4A) and (5A) :—‘“The new clause (4A) 15 in- 
tended to make it clear that the power to remit sentences conferred by 
section 401 can be exercised in the case of orders of a penal nature, ¢& 
orders under section 565 of the Code. The object of the new clause (SAT 
js to enable any condition, upon which a pardon has been granted by His 
Majesty or by the Governor General when such power has been delegated 
to him, to be enforced in the same way as a sentence of a Court”—Stute- 
ment of Objects and Reasons (1921), 

In sub-section (4A), the word ‘law’ has been used instead of the more 
common word ‘Act’ to make it clear that this section applies to the case 
of persons sentenced by tribunals constituted by Regulations and Ordi- 
nances—Report of the Joint Committee (1922) 

Subsection (5) :—Or of the Governor-General” :—‘We have 
made a formal amendment in this sub-section in view of the special delega- 
tion to the present Governor-General of His Majesty's prerogative © 
pardon’’—Report of the Select Committe of 1916 

402. .(1) The Governor-General in Council or the 

Local Government may, without the 
puntheent” “™™e consent of the person sentenced, 
commute any one of the following 
sentences for any other mentioned after it:— | 
death, transportation, penal servitude, rigorous 
imprisonment for a term not exceeding that to which he 
might have been sentenced, simple imprisonment for 8 
like term, fine. ὰ ; 

(2) Nothing in this section shall affect the provisions 
of section 54 or section 55 of the Indian Penal Code. 

Sub-section (2) has been added by section 108 of the Criminal Pro- 
cedure Code Amendment Act, XVIII of 1923 ‘‘Doubts have been δὺς 


pressed as to the consistency of section 402 with section 54 or 55 of the 
Indian Penal Code, and these have now been fesolved’’—Statement of 


Objects and Reasons (1914). 
on 
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OF PREVIOUS ACQUITTALS oR CONVICTIONS. 


403. (1) A person who has once been tried by a 
P. F Court of competent jurisdiction for 
erson once convict- 2 Ν 

ed or acquitted not τὸ an offence and convicted or acquit- 

be tried for same. ted of such offence shall, while such 

4 conviction or acquittal remains in 

force, not be liable to be tried again for the same offence, 

nor on the same facts for any other offence for which a 

different charge from the one made against him might 

have been made under section 236, or for which he might 
have been convicted under sec. 237. 


2) A person acquitted or convicted of any offence 
may he afterwards tried for any distinct offence for which 
a separate charge might have Teen made against him on 
the former tnal under section 235, sub-section (1). 

(3) A person convicted of any offence constituted by 
any act causing consequences which, together with such 
act, constituted a different offence from that of which he 
was convicted, may be afterwards tried for such last 
mentioned offence, if the consequences had not happened, 
or were not known to the Court to have happened, at 
the time when he was convicted. 

(4) A person acquitted or convicted of any offence 
constituted by any acts may, notwithstanding such acquit- 
tal or conviction, be subsequently charged with, and tried 
for, any other offence constituted by the same acts which 
he may have committed, if the Court by which he was 
first tried was not competent to try the offence with which 
he is subsequently charged 

(5) Nothing in this section shall affect the provisions 
of section 26 of the General Clauses Act, 1897, or section 

188 of this Code. Pye 

Explanation.—The dismissal of a complaint, the 
stopping of proceedings under section 249, the discharge 
of the accused, or any entry made upon a charge under 
section 273, is not an acquittal for the purposes of a” - 
section, - ν΄ 


ra 
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Mlustrations. 


(a) A is tried upon a charge of theft as a servant and 
acquitted, He cannot afterwards, while the acquittal remains 
in force, be charged with theft as a servant, or upon the same 
facts with theft simply, or with criminal breach of trust. 


(δ) A is tried upon a charge of murder and acquitted 
There is no charge of robbery ; but it appears from the facts 
that A committed robbery at the time when the murder was 
committed ; he may afterwards be charged with, and tried for, 
robbery. 


(c) A is tried for causing grievous hurt and convicted. The 
person injured afterwards dies. A may ke tried again for 
culpable homicide. 

(4) A is charged before the Court of Session and. convicted 
of the culpable homicide of B. A may not afterwards be 
tried on the same facts for the murder of B. 


(ec) A is charged by a Magistrate of the first class with, 
and convicted by him of, voluntarily causing hurt to B 
may not_afterwards be tried for voluntarily causing grievous 
hurt to B on the same facts, unless the case comes within 
paragraph 3 of the section. 


(9 A is charged by a Magistrate of the second class with, 

and convicted by him of, theft of property from the person o! 

. A may be subsequently charged with, and tried for. 
tobbery on the same facts. 

(g) A, B and C are charged by a Magistrate of the first 
class with, and convicted by him of, robbing Ὁ, A, B and C 
may afterwards be charged with, and tried for, dacaity on the 
same facts, 

1086, Principle -—This section is an amplifcation of the well 
known maxim of law ‘nemo debct bis vexart’ This principle does not 
test on any doctrine of estoppel but embodies the well established rule 
οἱ common law that 8 man may not be put twice in peril for the same 
‘offence—Emp v Chinna, 29 Mad 126 (ΕΒ). Where an offence has 
already been the subject of judicial investigation and adjudication, and 
there fas been an acquittal, the acquittal 1s conclusive, and it would be ἃ 
very dangerous principle to adopt to regard a judgment of not guilty as 
not fully establishing the imnocence of the accused—Rex v, Plummer, 
[1902] 2 K B. 339; Emp v. Laht Mohan, 38 Cal 559 (578) 


1087. “A person"! :—Person not tried at the first trial —This 
section bars a subsequent trial of the same person who had once been 
placed on trial for the same offence But does it bar the trial of persons 
who had not been placed im the frst trial bat who were implicated in the 
offence committed by the accused who was placed in the Brst tral 


According to Bishun Das v. K. E, 7 C.W.N 493, the principle of this 
soe 
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section extends to such persons, and therefore where three out of five 
persons concerned in the same offence were at first placed on trial and 
acquitted, a subsequent trial of the remaining two persons for the abet- 
ment of the offence was barred by this section But this ruling has been 
disapproved of in several other cases Thus, where on a complaint 
charging a number of persons with several offences, only three were sent 
up for trial, and they were acquitted on the ground that the prosecution 
case was untrue, and subsequently other persons alleged to be implicated 
in the same offences were sent up, it was held (dissenting from Bishan 
Das v K E, 7 CW.N 493) that the trial of these persons was not 
barred under this section—Kokar: Sardar y Mehr Khan, 37 Cal. 680, 
Subal Chandra y Ahadutla, 53 Cal 606, 30 C_W.N 546, 27 CrLJ 788. 
So also, where in a previous trial, two persons were acquitted by the jury 
of the offence of conspiring with a third person who was not placed on 
trial, it was held that the acquittal of those two persons did not operate as 
a bar to the trial of the third person—Manindra v Emp, 41 Cal 754, 
18 CW.N. 580 See also Hatim Mollah, 10 C WN 1031 But, im such 
a case, although the plea of autre fois acquit would not be available to the 
present accused, and the acquittal of another person would not bar the 
issue of process against the present accused, still the fact that another 
person accused upon the same facts of having been implicated in the same 
offence has been acquitted may properly be taken into consideration by 
the Magistrate in determining whether upon the material before him 
there is sufficient ground for proceeding to issue process against the 
present accused—Subal Chandra vy Ahadulla, 53 Cal. 606, 30 CWN. 
546, 27 Cr.LJ 788. 

Person absent in the first trial:—Where a complaint against two 
accused A and B was dismissed, and the accused A who attended Court 
to answer the charge was acquitted, the acquittal would operate in favour 
ot the other accused (B) also who was absent, and would bar fresh pro- 
ceedings against him on the same facts—Panchu v Umar,4 CWN 346 
In this case the second accused was placed on trial, though he was 
ubsent on the day of hearing But where out of three persons concerned 
in an offence, two persans were found and the third absconded and the 
two were placed on trial and convicted, the case of the third, when found, 
should be heard and decided irrespective of the fact that there had been 
ἃ previous trial and conviction of the other accused, the second trial 15 not 
barred by this section—Emp v Ghure, 36 All 168, 12 AL] 231, 15 
Crk J. 200 

1088. “Tried’? .—There must be 8 previous trial of the accused, 
to bar a subsequent trial under this section Where ἃ complaint of a non 
cognizable offence was made before the Police, and the Magistrate did 
Not take cognizance of thst offence on the police report, there could not 
be sald to have been a trial of that offence, and consequently a subsequent 
complaint of that offence is not barred by this section—Gort s Shidapa, 
5 Bom 405 So also, where a Magistrate after taking cognizance of an 
offence dismisses the complaint under section 203, there cannot be said 
to have been 2 tnal of the sccusedjsand it 1s open to the Magistrate to 


o 
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rehear the complaint—Emp. v. Chinna, 29 Mad 126 So also, where no 
Process had been issued against the accused, and no proceedings taken 
against them, but the Magistrate simply permitted the withdrawal of the 
charge-sheets against the accused, it was held that the withdrawal of the 
charge-sheets was no bar to fresh proceedings being taken against the 
accused by drawing fresh charge-sheets—In re Muthia-Moopan, 36 Mad 
315, 14 Cr.LJ 559. 

It is not necessary that there should be a full previous tral and an 
Acquittal or conviction on the merits. Where the accused appears and 
answers to a charge but he 1s acquitted under sec 247 for non-appearance 
of the complainant, he 1s said to be tried and acquitted (although there 
was no trial on the merits) and he cannot be tried again for the same 
offence—Suraiya v. Venkata, 2 Weir 457, In re Guggtlapn Peddaya, 3, 
Mad 253; Suku Ram ν. Krishna, 33 C W.N, 260, 30 Cr,L.J 585, The 
words ‘‘who has once been tried’? mean against whom proceedings have 
been commenced in Court, ie., against whom the Court has taken 
cognizance of the offence and issued process, Therefore where the Police 
filed a charge-sheet against a certain person before a Magistrate and 
summons was issued, but before it was served the Public Prosecutor, with 
the consent of the Court, withdrew from the prosecution under sec. 494, 
and the accused was acquitted, it was held that the accused must be sad 
to have been ‘tried and acquitted’ wihin the meaning of this section, and 
the acquittal barred a further trial for the same offence—Jn re Dudskule 
Lat Sahib, 40 Mad. 976, But in another Madras case it is held that the 
non-appearance of a complainant on the first day of hearing and the 
consequent acquittal of the accused under sec. 247 do not bar a retrial, 
because the accused cannot be said to have been ‘tried’ on the frst 
complaint, the trial of an accused in a summons case cannot be said t0 
begin until the particulars of the offence are stated to the accused under 
sec, 242, and where there 1s nothing mm the record to show that any tna! 
was commenced on the first complaint, sec 403 would not bar the Court 
from taking cognizance of the second complaint—Kotayya vy. Venkayya, 
40 Mad. 977 (Note) See Note 1089 below. 


Irregularity in the first.—If there is a gross irregularity or ile- 
gality in a trial, such trial will not operate as a bar to a retrial of the 
accused for the same offence—-Shahabut, 13 W.R. 42. Even if the order 
of acquittal was passed in the first trial under a misapprehension of law, 
it would still operate as a bar to a second tnial—Bawa Manghnidas, + 
SLR. 174, 11 CrL.J. 731, 8 10 936 The absence of a charge does 
not make the trial illegal Where the trial had otherwise been regularly 
conducted even though no formal charge had been framed, the order of 
acquittal would bar subsequent proceedings—Emp, v Gurdu, 3 All 129 

But where the first trial was conducted without any complaint at all, 
the trial was yoid ab muho aad therefore a second trial is not barred— 
Nanakram v. Emp, 19 Cr.LJ 796 (Oudh) The trial of an accused 
under sec 21 of the Bengal Food Adulteration Act (VI of 1919) without 
obtaming the sanction of the Municpality is not a frial at 41}, Conse- 


Sec 403] THE CODE OF CRIMINAL PROCEDURE 1039 


quently the acquittal of the accused at stich a trial does not bar a fresh 
prosecution after having obtained the necessary sanction—P. Banerjee v. 
Bupin Brhary; 30 C.W.N. 382, 27 Cr.L.). 751 


1089, Conviction or Acquittal :—This section bars a 
second tral when the accused 1s acquitted in the first trial, and not where 
he is simply discharged—Parmeshwart v. Jagannath, 17 A.L.J 867. 

What amounts to acquittal! —It is not necessary that there should be 
an acquittal on the merits; therefore the withdrawal of the remaining 
charges under section 240, on conviction of one of several charges, has 
the effect of acquittal, and bars a fresh trial on the same facts—Okhoy v. 
Modhoo, 19 WR 55. The non-appearance of the complainant in a 
summons case has the effect of acquitting the accused (sec. 247) and he 
cannot be tried again for the same offence—Emp v. Dulla, 45 All. 58; 
Nutyananda vy, Rakhahart, 38 CL.J 196, 24 Cr.LJ. 716, Suku Ram v. 
Krishna, 33 C.W.N. 260, 30 CrL.J 585, Panchu v Umar, 4 CW.N. 
346; Ram Mahto v. Emp, 2 PLT. 170, Kiran Sarkar v Emp, 5 P.L.T. 
15, 24 Cr.L J, 815, In re Guggtlapu Paddaya, 34 Mad 253, In re Stnnu 
Goundan, 38 Mad. 1028, 26 MLJ 160, Suratya y Venkata, 2 Weir 457. 
Contra—Kotayya v. Venkayya, 40 Mad 977 (Note) cited in Note 1088 The 
withdrawal of a summons-case by the complainant operates as an acquittal 
of the accused A compromise under sec. 345 has the effect of acquittal 
~-Walt Asmal, Ratanlal 519; Hasta v. Crown, 1914 PR 29, 16 Cr LJ. 
81, 26 1C, 993, The withdrawal of the Public Prosecutor from the case 
under section 494 (Ὁ) has the effect of acquitting the accused, and will 
‘bar ἃ fresh trial—Sivarama, 12 Mad 35, In re Dudtkula, 40 Mad. 976; 
Mahadeogir ν. Emp, 14 Cr L.J. 135,9 N.LR 26, Menghraj, 23 Cr.L.J. 
305 But an order made under sec 494 (a) 1s an order of discharge of 
the accused person and sec 403 does not bar the entertainment of a fresh 
complaint—Ramanand v, Alt Hassan, 26 CrLJ 129 (Pat). The dis- 
missal of a summons-case amounts to an acquittal—Sa:fuddin, 1917 
PWR 14, 18 Crh J. 324. An order of acquittal under sec 258 cannot 
be treated as an order of discharge, it is one of acquittal and bars a 
Second tral of the same offence on the same facts—In re Gands Apparaju, 
43 Mad 330, 21 Cr LJ 91 

But a wrong order of acquittal will not bar a subsequent trial under 
itis section If 3 Magistrate tries a warrant case as 8 summons-case and 
acquits the accused without framing a charge, such an order of acquittal 
will be treated as one of discharge only, and cannot operate as ἃ bar to a 
re-tnal—Emp v fade, 1886 AWN 260, daya Ram, (85S AWN 96 
{f in a warrant Case, before the charge is drawn up and the accused 
called upon to plead to it, the Magistrate efroneously acquits the accused, 
the acquittal amounts only to a discharge and does not bar 8 re-trial— 
Robert Shenff, 6 WR 13 (But af the ttial has been otherwise regularly 
conducted, the absence of a formal charge will not convert the order of 
acquittal into one of discharge, and the orger of acquittal will bar a fe- 
ttist—Emp y Gurdy 3 All 129) Where a prelimmary charge-sheet 
was laid by the Police before the Magistrate under sec 107, against 
several persons, but the Police intending to withdraw at In order that 
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they might present a fresh charge-sheet against some only of those 
included in ft, the Magistrate permitted the withdrawal and endorsed 
on the charge-sheet that the accused were acquitted, it was held 
that such an endorsement was illegal, because neither an order of dis- 
charge nor one of acquutal could be passed i a case where no process 
has been issued against the accused; and therefore the Magistrate's order 
was no bar to fresh proceedings being taken on a second charge-shect— 
In re Mutha Moopan, 36 Mad. 315 


᾿ Gn the other hand, where a person who ought to have been acquitted, 
is erroneously ordered to be discharged only, the order of discharge will 
be treated as one of acquittal, and will bar a re-trial. Thus, where ἃ 
Public Prosecutor withdraws from the case under sec, 494, after the 
frame of charge, the accused ought to be acquitted and not discharged, 
it however, he Is ordered to be discharged, he will be deemed to have 
been acquitted and a subsequent trial and conviction on the same facts 
is Megal ang will be set aside—Q. E. v. Sivarama, 12 Mad, 35 So alsa, 
where in a warrant case, the accused has pleaded to a charge, the Magis- 
trate can either convict or acquit him; his order dismissing the case 
will be one of acquittal, and not one of discharge of the accused—Ia re 
‘Jadubar, 5 C.L.R. 259, Hasta v Crown, 1914 P.R 29, 16 Cr]. 
81, 26 10. 993. 

An Appellate Court set aside a conviction and sentence on the 
ground that the Court below did not comply with the provisions of sec 
360 It left the question of retrial to the District Magistrate. ‘The 
District Magistrate held a retrial. Held that the order of the Appellate 
Court did not amount to an acgyitta’, [τ was passed on a consideration 
of a point of law only and without recording any finding on the ments 
of the case. Such an order did not bar the retrial of the accused by the 
District Magystrate—Emp. v. Mian, 53 Cal. 192, 27 CrLJ. 733 
following Ben: Madhab v. Emp., 46 Cal. 212, 

Burden of proof—The burden of proof of previous conviction of 
acquittal 18 upon the party setting st up—Raghunandan, 1889 A W.N. 8, 


1090. Court of competent jurisdiction :—The Councit 
of Elders established under the Punjab Frontier Regulation (JV of 1887) 
1s ἃ Court of competent jutisdiction, for the purposes of this section. and 
a person convicted by such Council cannot be retned on the same facts 
Sarwar y Emp, i884 PR. 30. Under the Burma Village Act, ahs 
village headman has the power to try as a Court an offence under sec 2! 
ΤΡ. © and other offences Therefore, 2 petson who had once ie 
tried by the village headman for an offence under sec, 294 f. P. .C. s πὶ 
fable Ὁ be tried again Sor she same offence-—Nga Ε. ν. K E, t Rau 
449, A village Munsif in Madras is not a recognised tribunal unde! bi 
Oe code, and consequently an acquittal by ἃ village Munsif does τοὶ 
bar the tral ‘of the accused by ἃ Magistrate—Rama Naidu vy. Veerapural 
Venkatesam, 53 MLJ 102, 28 ΟΥΕῚ 507 

It is necessary to a plea of autre fois acquit thal 
have had competent jurisdiction to try the offence, 


t the frst Court stould 
and therefore the con- 
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viction or acquittal of an accused by a Court not having jurisdiction is 
no bar to the institution of fresh proceedings against the accused on the 
same facts—Protab, 2 W.R. 9; Q. E. v. Robert Sheriff, 6 W.R. 13. 
A trial by a Court not having jurisdiction is void ab imtio, and the 
accused, 1f acquitted, is liable to be retried. It ss mot necessary to 
get the trial set aside before the accused can be retred—Q. E. v. 
’ Husain, 8 Bom. 307. Where a conviction by a Magistrate who had 
no jurisdiction to try the offence is set aside by the Appellate Court, 
and that Court discharges the accused without ordering a_ retrial, 
this section does not bar fresh proceedings being taken in the proper 
Court—Abdul Ghani v. Emp., 29 Cal 412, Hussain ν Ἐπιρ,, 30 
All. 293 But where an accused is tried and acquitted by a Court 
which on the face of it is a Court of competent jurisdiction in respect of 
the offence charged, his subsequent trial 1s barred by this section; and 
the second Court in which the accused 1s tried again is not entitled 
to impeach the competency of the Court which held the first trial on 
the ground that the presiding officer might perhaps have laboured under 
the disqualification prescribed by sec 556 Until the order of acquittal 
passed by the first Court is set aside by some competent Court, the 
man acquitted is entitled to plead it under sec 403 in connection with 
any other proceeding that may be taken agaist him—Darbari v K Ε,, 
8 ALJ 1129 

The trial of the accused by a Court in a Native State bars their trial 
by a Court in British India on the same facts and for the same offence— 
Teja Singh v. Emp, 5 Lah L.J, 574 

The word ‘jurisdiction’ refers not only to the character and status 
of the tribunal, but also includes local jurisdiction as laid down in 
secs 177-184 and 188 Therefore, previous acquittal of an offence by 
a Court having no local jurisdiction to try the offence is not a bar 
to the subsequent trial by a competent Court--Jn re Shanker, 53 Bom. 
69, 30 CrLJ 54 (56) 

Where the law requires ἃ previous sanction (now abolished) or com- 
plaint under sec 195 before a charge can be entertained by a Court, that 
Court 1s not a Court of competent jurisdiction until the sanction has been 
obtained or the complaint has been made Therefore the discharge or 
acquittal of the accused owing to want of such sanction or complaint 
does not bar a subsequent trial of the accused for the same offence alter 
the requisite complaint has been made or sanction obtsined—Emp ¥ 
Ambani, 52 Bom 257, 29 CrLJ. 545, Emp v juvan, 37 All 107, 
{6 CrL J 144; In re Samsuddin, 22 Bom 711, Jevram v Emp, 40 
Bom 97, 16 CrLJ 761, Fakir Mahomed vy Emp, 21 SLR 1, 27 
CrL.j 1105 (1106); Afuhammad Yasin v Emp 5 Pat 452, 27 CrLJ 
819 (850) Therefore, where the accused was acquitted in the previous 
trial for the offence of forgery and chesting a Sub-Registrar, for which 
no sanction was obtsined under section 195 before prosecntion, the 
acquittal did not bar 8 subsequent trial for aiding and sbetting cheating 
held alter 4 formal sanction hed been granted by the Sud-Registrar 
The previous trial was not a trial by a Court of competest furisdiction, 

Cr 66 
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since no senction under sec. 195 was obtamed before triaj—Emp γ᾽ 
fiwen, 13 A.L J. 4, 37 AR. 107. Contra—Ganapathi, 36 Mad, 308 (314) 
where it was held that the absence of a sanction of complaint did not 
affect the competency of the tribunal. But this decision has been dis- 
approved of in almost all the cases cited above. 


No sanction is required for 8 prosecution under sec. 82 of the Regis 
tration Act, and therefore, a Coutt has furisdiction to try the accused for 
that offence, without’ a sanction—Maung Samg v. K. E., 1 Rang 299, 
25 Cr.L.J. 191 (following Gop: Nath v. Kuldip, 11 Cal, 566). But see 
Hussain Khan y. Emp., 39 All. 293 and Mohan Lal v. Emp., 19 ALJ 
B13, 22 Cr.L.J, 50. 

While such conviction or acquittal remains in force :—This means 
‘as long as such conviction or acquittal 1s not set aside by a Court of 
Appeal or Revision.’ If the conviction or acquittal 1s set aside by the 
Appefiate Court, the result will be that the previous trial is annulled and 
the prisoner may be again put upon his trial—Kali Churn, 7 W.R 2 
So long as the conviction or acquittal 15 not set aside it wit bar a second 
trial, even though the second Court considers that the acquittal i the 
first trial Is not warranted by the evidence produced in the first trial 
—-Dwarkanath, 7 W.R. 15 (22). So also, aN acquittal of an offence 
ansing out of certain facts under a wrong section will prevent a further 
inquiry into any offence based on the same facts, until that acquittal 15 
set aside--Ram Nidh v. Ram Saran, 26 OC. 282. . 


1091. Retrial.—Where the jury is discharged under section 

308, the accused may be retried under section 308; such a retrial is not 
barred by this section, In such a case, the accused 1s being tried on the 
original indictment, and not ‘tried again’ The duty of the Court ts '@ 
continue the trial of the accused before another jury, and this process may 
continue, without the accused being ‘tried again’ under section 403— 
Emp vy. Nirmal Kanta, 41 Cal 1072. (Moreover, in such a case, ἐδ, 
where the jury is discharged under section 305, the accused is neither 
convicted nor acquitted, and therefore his retrial is not barred under this 
section). 
An appeal of a revision is not a retrial, but a continuation ot ie 
same tmal~Q. E v Jabanullah, 23 Cal 975 (977); Balwant, 9 A f 
134; Bali Reddi 37 Mad. 119 (122); and therefore the Court of Appeal 
can convict the accused on a charge on which he has been acquitted by 
the first Court, or order a retrial on the same charge—Krishna Dhan. 
22 Cal. 377. 


1092. “For the same offence” :—-The former conviction δ 
acquittal 15. a bar to a second trial, if the offence 15 the same Byrn 
person chatged with and acquitted of an offence under the Bombay τ 
Act {V of 1878) cannot subsequently be tried for the same offence—O 


¥v. Gustadji, 10 Bom. 181 (182). An offence under sec 5 of the ila 
Vehicles Act, ,1914 (reckless driving) and an offence under sec. ἦι 
L P. Ὁ. frash driving on the public road so as to endanger human 
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are the same, even though punishable under different Acts, and ἃ person 
convicted of the former offence cannot be again charged with the latter— 
Gur Narain v Emp., 26 A.L.J. 160, 29 Cr.L.J. 271. The accused was 
tmed and convicted for an offence under the Railways Act. In that 
trial, although there was no charge for assault, the Court took into 
account the fact that the accused had committed an assault upon the 
complainant, and in consideration thereof inflicted a heavy sentence. The 
accused was subsequently charged under sec. 323 1. P. C. Held that the 
second trial was illegal in as much as it was a trial for practically the 
same offence for which he had been already punished, though indirectly, 
in the first trial—Karlashpat: y Gopi, 33 C.W.N. 948 (949), The 
accused was at first charged with having forged pattahs A and B, but 
no mention of any charge as to pattah B was made in the order of 
commitment, and he was tried and acquitted on the indictment for 
forging pattah A. He was subsequently charged with having forged 
pattah B, Held that as the offence of forging pattah B was not the 
Same offence as forging pattah A, the second trial was not barred, even 
though evidence was given at the first trial tending to show that both 
pattahs were forgeries. The Court before which the second trial is held 
has nothing to do with the evidence given in the former trial except for 
the purpose of ascertaining whether the offence which formed the subject 
of the first trial is the same as the offence which forms the subject of the 
second charge If the offence is the same, the former conviction or 
acquittal is a bar to a second trial, whether the second Court considers 
that thé former conviction or acquittal was warranted by the evidence 
given in the first trial or not. If the offence is not the same, the former 
conviction or acquittal is no bar to the trial upon the second charge, 
notwithstanding that the evidence given in the two cases is the same. 
Two distinct offences cannot be converted into one offence by reason 
of any evidence adduced upon the trial for one of them—per Peacock 
C.J, in Q. v. Dwarkanath, 7 W.R. 15 (20, 21). 


The trial of the accused for the dishonest receiving or retaining of 
certain Stolen articles bars a second trial of the accused in respect of 
other stolen articles found in his possession on the same date, in the 
absence of evidence to show that the different articles which were the 
subject of the charges in the two trials were received at different times 
—Ganesh Sahu y. Emp , 50 Cal 594; K. E. v. Bishun Singh, 3 Pat. 503 
(519), 5 P.L.T. 319, 25 Cr.L.j. 738; Ishan Muchi v. K. E., 15 Cal. 511; 
Q. E. v Makhan, 15 All, 317, See also Sheo Charan v. Emp., 45 
All, 485, 24 Cr.L.J. 432. But the Sind Court dissents from those rutings 
and is of opinion that where properties sre stolen on different dates, 
the presumption Is that the properties passed from the hands of the 
thief to the receiver at different dates, and the burden lies on the accused 
to prove that they passed to him at one and the same time. In the 
absence of suck proof, 4 prior acquittal of the receiver with regard to 
one item of stolen property does not bar subsequent trial In respect of 
a different Item of property stolen on 2 different date—Dadlomal v. Emp.. 
2USLR 54, 27 CrLy. 1256 (1257). = 
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Where a person has been tried lor some offence and acquitted, he 
cannot be subsequently charged with conspiracy, of which that offence τ 
alleged to form a part—Emp, v. Lalit Mohan, 38 Cal 559 


Continuing offence :—A person whe has once been tried for buslding 
a house without the sanction of the Municipal Committee and acauitted. 
cannot be retried for the same offence simply on the ground that the house 
continues to stand and thus constitutes a continuing offence The pre- 
vious acquittal will bar a fetrial—Saifuddin, 1917 P WR. 17, 18 Cr} 


324. 


Second complaint by different person:—-A person once convicted at 
an Offence cannot be tried again for the same offence and on the same 
facts, even though the complainant 1n the second case 1s not the same 
person as the complainant in the Arst case, Thus, the accused assaulted 
several persons A, B, εἰς At frst A filed a complaint against the 
accused, and they were convicted under section 323 I, P. C. Afterwards 
B filed a similar complaint against the same accused on the same facts 
Held that the second triat was barred—-Ram Chandar ν. Emp., 18 ALT 


85. 


“Same facts” .—A Court ought not to decide that a charge pend 
ing trial before him is barred under this section without an investigator 
of the facts put forward on behalf of the complainant—Radha Kishan ¥ 
Fatik Chand, 23 C.W.N 543 Where the complainant charges the 
accused before the Magistrate with a certain offence, and a prelimmarv 
objection 1s put forward on behalf of the accused that he had been pre- 
viously tried on the same facts in another Court ard acquitted, it 1s the 
duty of the Magistrate to hear the evidence and ascertain what are the 
facts in the two cases, in order to determine whether the facts in the 
present case are the Same as those in the previous cage-—M. N Mukherieé 
v. Matange Charan Palit, 23 C.WN 599, 20 Cr.LJ $72 Where the 
accused was charged in the former tmal for an offence under βεῦ f 
1. P. Ὁ, but the charge failed because the approver's statement 07 
which the prosecution was based was considered unreliable, a subsequent. 
trial for an offence under sec. 4131 P. C is not barred by the provisions 
of this section, because the second trial is not based on the same fat 
as those on which the former trial proceeded. In the first tral te 
prosecution rested primarily on the appraver’s statement, but in ae 
second tria] the prosecution ss based entirely on the evidence as to the 
discovery of the stolen propesty in the house of the accused—~Chhayu ¥ 
Emp, 26 PLR 470, 26 Cr.LJ. 1097 Where the prosecution of the 
accused tests on facts wholly and completely different from those ΟΠ 
which he was previously prosecuted, the previous acquittal does not 
bar the subsequent proceedmgs, even though under the same section of 
the 1. P Code. Thus, the previous acquittal of an accused on ἃ eharge 
under sec 498 I. P. Ὁ. 16 not a bar to subsequent proceedings under 
the same section on a charge of subsequent detention of the same worse. 
upon different facts—Waryam ἡ, Emp, 29 P.L.R. 52, 29 CrbJ 3 
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1093. Trial for different offence upon the same facts: 
The protection offered by this section extends to different offences only 
when they are based on the seme facts and fall within the provisions 
of section 236 or section 237—Q. E. v. Subedar Krishnappa, 1 Bom. 
L.R. 15 Where a person has been tried and convicted or acquitted 
for an offence arising out of a partrcular set of facts, he cannot, while 
such conviction or acquittal remains in force, be again tried in respect of 
any offence based on the same facts, unless the case can be brought under 
one or other of the specific exceptions to the rule provided by sub-sections 
(2) to (4)—Mahadeogir v. Emp., 9 N.L.R. 26, 14 Cr.L.J. 135, 


Examples :—(1) A trial for the offence of theft of an animal bars a 
subsequent trial for the offence of mischief for subsequently killing that 
animal—Madar, 1 Weir 497, Similatly where a person was tried for the 
offence of mischief and was acquitted on the ground that the tree in 
respect of which the mischief was alleged to have been committed was 
his own property, he cannot afterwards be tried for theft of the same 
tree, on the same facts—Q E v Erramreddi, 8 Mad 296 


(2) Where the accused with a body of people committed rioting and 
mischief to the trees of the complainant, and was at first tried for the 
offence of mischief alone and acquitted, held that he could not be tried 
again for the offence of rioting which was based on the same facts as 
the offence of mischief—In re Chinnappa 19 LW. 31, 25 Cr.L.J 244, 
ATR 1924 Mad 478 


(3) Where the accused have been tried and acquitted on charges of 
forgery and abetment thereof, they cannot afterwards on the same facts 
be prosecuted for offences under sec. 82 (c) of the Registration Act, since 
they could have been charged in the previous trial under sec 82 of the 
Registration Act —Maung Saing v. Emp, 1 Rang 299, 25 CrL.j. 19t, 
ATR. 1924 Rang. 213 

{4) A person acquitted of using criminal force cannot be tried for 
hurt on the same facts—Kaptan v Smith, 16 WR 3 


(5) Where a person is convicted on a charge under sec 4111 P C 
of having been dishonestly im possession of property knowing it to be 
stolen, he cannot be subsequently convicted under sec 414 1 P. C of 
voluntarily assisting in concealing other property stolen on the same 
occasion from the same person—Q E v. Mian jan, 28 All 318 The 
accused was charged before the Sessions Judge with the offence of abet- 
ment of theft; the Judge acquitted the accused but was sansfed that he 
had committed the offence of recerving stolen property (sec 4111 P C) 
The Judge however did not charge him with that offence, as he could 
have done under sec. 236 of this Code © Subsequently, the accused was 
charged with an offence under sec 411 1 P C, and put on his tral 
Held that the second trial was barred under the provisions of sec 403— 
In ve Pandahk, 26 Bom LR 440, 26 CrLJ] 811: 

(6). Where 2 person has been tried and acquitted on a charge under - 
section 211} P. C he cannot be tried again on a charge under sec, 182 7 

>t P Ο —Ganapathi, 36 Mad 308 
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(7) A person acquitted on 8 charge under section 324 1. P. C. cannot 
be again tried on the same facts for an offence under section 323 I. P. Ὁ. 
—Wak Asmat, Ratanial 519. 


(8) A conviction under sec. 5 of the Motor Vehicles Act (VIII of 
1914) for reckless driving bars a subsequent prosecution on the same 
facts under sec. 279 1. P, C. for rash driving on the public road so 8s 
to endanger human tfe—Gur Narain v. Emp., 26 A.LJ. 160, 29 
Cr.L.J 271. 


{9) Where the prisoner was at first tried under sec. 498 I. P. C. for 
having enticed away a married woman from her husband, and ¥as 
acquitted on the ground that the whole case was fabricated, and the 
prisoner was next charged and convicted under sec. 363 1. P. C of 
having kidnapped two infants of the woman, who were with her when 
she left the house; it was held that the second trial was legal, because 
so Iong as the acquittal under section 498 I, P. C, remained in force, 
the second Court was bound to take it as proved that the accused did 
not entice away the woman; and therefore, the offence under sec, 363 
alleged to have been committed while the prisoner enticed away the 
woman was disproved by the above finding of fact—Ganesh Das, 1911 
P.L.R, 56, 12 Ὁγ.} 94, 9 LC. 511. 


(10) A person acquitted of the charge of cheating cannot be tried again 
for the offence of falsification of accounts, upon the same facts—Emp ¥ 


-Nand Kishore, 20 Cr.LJ 667 (Patna). 


(11) The accused was tried under sec. 363 I. P. C. and acquitted 
The Sessions Judge'directed further inquiry to be made to ascertam 
whether offences under secs. 366 and 368 1, P. C. were committed It 
was held that the order directing further inquiry was illegal, in as much 
as kidnapping (sec 363 I. P. C) is da essential element in offences under 
secs 366, 368 1. P. C., and the accused having been already acquitted οἱ 
the offence of kidnapping, he could not be put on trial again for offences 
under secs 366, 3681 Ρ. C —Md. Saleh v. Emp., 20 Cr.L.J, 526 (Pat ). 


(12) An acquittal of the prisoner on charges under secs 380, 4{{ 
1. P. C. for being found in possession of a quantity οἱ jute, bars sub- 
sequent proceedings in respect of the same act under sec. 54A of the 
Calcutta Police Act, because in the previous trial the charge of theft 
(secs. 380, 411 1 P. C.) might havé been jomed with a charge unde? 
sec. 54A of the Calcutta Police Act, under the provisions of sec 236 of 
this Code—Manhan v. K. Ε, 45 Cal. 727, 22 C WN. 199, 19 cri} 
198. 

‘ (13) Where the accused was acquitted of a charge of unlawfet 
assembly with the common object of assaulting ἃ person, the Dis 
Magistrate 18. not justified in ordering a further inquiry into the one 
of hurt on the same facts, while the order of acquittal remains in fore 
—Jahram v. ν. Raj Kumar, 5 CWN 72. “i 

Te son was at first charged with kidnappmg ἃ. Mm 
gurl, αὐ ect 808 1 P C., but the trying Magistrate finding that the 
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girl was not under sixteen, acquitted the accused, a second trial on the 
same facts for the offence of abducting the girl in order to confine her 
secretly (section 365 I. P. C.) was barred The accused in the first trial 
might have been charged in the alternatrve with the second offence, under 


section 237 of this Code—Kala Nath v. K. E., 24 C.W.N. 856, 21 
Crlj. 639. 


(15) If a person charged under section 338 I. P. C., with having 
caused grievous hurt by rashly driving a motor car, was acquitted on the 
ground that it was not proved that he was driving the car, he cannot be 
subsequently tried under section 16 of the Motor Vehicles Act for the 


offence of driving the car without a license—Maksuddin v. Emp, 2 P.L.T. 
31, 22 CrLJ. 63. 


(16) Where an accused was tried under sec 408 1 P. C for criminal 
breach of trust im respect of three sums of money alleged to have been 
dishonestly misappropriated, and it was part of the prosecution case at 
the trial that he had made three false entries to conceal the misappropria- 
tion, and he was acquitted by the jury, but was subsequently charged on 
the same evidence under section 477A 1 P C (falsification of accounts) 
in respect of the said three entries, it was held that he should not on the 
same facts be tried again for what were virtually the same offences 
charged in a different form—Emp v Jhakbar, 49 Cal 924 


(17) Where the accused were at first charged under sec. 193 1 P. C. 
and acquitted by the Magistrate who dealt very exhaustively with the 
evidence and came to the conclusion that the culpability of the accused 
had not been established beyond reasonable doubt, and the accused were 
subsequently charged with offences under secs 467 and 471 read with 
sec 120B of the | P C upon facts which were wholly inseparable from 
the facts upon which the previous case was proceeded with, held that the 
subsequent trial was barred by thts section—Cheraghah v Satish, 30 
C.W.N. 384, 26 Cr.L J 1023 


(18) The accused went into a Mahomedan graveyard and there cut 
down a tree. They were at first tried under see 2971 P. C for hurting 
the religious feelings of the Muhammadans by cutting down the tree, and 
were acquitted They were subsequently prosecuted for theft of the 
tree Held that the trial of the accused for theft, based on the same set 
of facts, was barred under sec 403—Futteh Md v Emp, 8 Lah. 52, 
21 CrLJ 1019 (1020) 


(19) The accused who was emploved on a steamship assaulted the 
captain of the ship and was convicted of an offence under sec 68 Calcutta 
Police Act Subsequently the captain filed a complaint under sec 103 
{tv) of the Merchant Shipping Act against the accused on the same facts 
Held that the second tial was barred In fact the second complaint was 
for the same offence under a different enactment—Alfred Laird v Emp. 
3tCWN 195, 28 Crh Jy 233 (234) 


(20) The sequittal of the accused on a charge under rule 21 of εἰ 
Burma Forest Rules for having extracted teak umber without 3 | 


1048 THE CODE OF CRIMINAL PROCEDURE [CH XXX 


and under ‘rule 71 lor converting timber at a sawpit without 9 sawpit 
license, is a bar to the subsequent prosecution of the accused on the 
same tacts for offences under secs. 379 and 411 1. P. Code—Yeok Kuk, 6 
Rang. 386, 29 Cr.L.J. 930 (931). 

But the previous trial for an offence founded on a particular set of 
facts does not bar ἃ second trial for a different offence based on different 
facts. Thus, the previous acquittal on a charge of theft does not bar 
Q Subsequential trial for the offence of receiving stolen property, as the 
latter offence is supported by certain additional facts ascertained subse- 
quent to the first trial—Dy. Leg. Rem. v. Hetim Molla, 10 C.W.N, 1031. 
An acquittal on the charge of murder does not prevent another trial upon 
a charge of robbery, because the two offences are so widely different 
that in the first trial for murder the accused could not have been convicted 
of the offence of robbery under the provisions of sec. 237 of the Code 
—Watla v. Crown, 4 Lah, 373 (375). The accused falsely represented 
himself to be another and borrowed money by executing a mortgage 
of @ property standing in the latter's name. He subsequently fatsely 
personated the latter in the Registration office for getting the mortgage 
registered. He was at first charged with cheating by false personation 
(sec 419 1. P. C.) but acquitted He was subsequently charged uoder 
sec 82 (c) Regtstration Act. Held that the second trial was not barred, 
because the offence committed in the Registration office was a different 
and subsequent offence for which he could not have been charged in the 
first trial, under sec, 236 of this Code—Me Tok ν. Emp, 6 Bur LJ 
201, 28 Cr.L J. 908 (910). 

“For which a different charge might have been made’’ ;-~This séc- 
tion protects a person against a trial for ‘any other offence for which 2 
different charge from the one made against him might have been made’, 
but where the offence for which he 1s to be tried again is the same charge 
that was made against him im the first trial, the defence must fail Thus. 
where the accused was charged in the first triat with the murder of A 
under section 302 1 P C, as well as with culpable homicide of A under 
section 304 1. P. C, and was acquitted by the jury of the charge of 
murder, but the jury disagreeing as to the culpable homicide, the accused 
was retried for that offence, it was held that the second trial was not 
illegal, for a charge in respect of that offence had already been made 17 
the first trial If the accused had been charged with murder alone, 10 
doubt a verdict of not guilty would protect him from another tral for 
culpable homicide; but where a charge of culpable homicide was also 
made, the case falls outside the provisions of the law dealing with cases 
where it ‘might have been made‘—-Emp. v Nirmal Kanta Roy, 41 Cal 
1072, 18 C.W N. 723, 15°CrL J 460. 

1094. Sub-section (2}—Sub-section (2) permits a second trial 
for a distimct offence for which a charge might have been framed under 
sec. 235 (1) as having been committed in the course of the same trans- 
action 

The expression “distinct offence’ means an offence entirely” ὑπὸ 
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connected with a former offence charged—Yeok Kuk, 6 Rang. 386, 29 
CrLJ 930 (931). 


Examples :—(1} Where certain persons, after beating the inmates of 
a house, carried off a woman, and on the first trial they were charged 
under sections 452 and 325 1. P C for house-trespass and grievous 
hurt, and convicted, it was held that such conviction did not bar a subse- 
quent trial for the offence of abduction which had been committed in the 
course of the same transaction The case fell under section 235 (1) and 
therefore under sub-section (2) of this section—Baldeo v. Καὶ E, 3 
ALJ. 2,3 CrL.J 93. 


(2) A previous conviction for being in possession of counterfeit coins, 
under section 243 1 P., C, does not bar a subsequent trial under sec- 
tlon 240 1 P. C for passing other coins, knowing them to be counter- 
feited They were two distinct offences—Emp. v Prasanna, 31 Cal 
1007. 


(3) The accused was at first tried on a charge of abetment of forgery 
of a document, He was again tried by the Sessions Court, in respect 
of the same document, for using as genuine ἃ forged document It was 
held that the previous acquittal was no bar to the second trial The case 
was not governed by sub-section (1) of this section, in as much as the 
ease was not one contemplated by section 236, there being nothing doubt- 
ful what should be the true view of the offence committed; the case 
fell under sub-section (2) of this section, because the two offences were , 
distinct offences, and committed in the course of the same transaction 
within the meaning of section 235 (1)—Jivram v Emp, 40 Bom 97 


(4) The acquittal of an accused of a charge under section 400 1 Pc 
does not bar the trial of the accused under section 395 1 P. C for 
committing one of the dacoities in respect of which evidence was given 
at the previous tral—Q E v Subedar Krishnappa, 1 Bom.L R 15 


(5) Where six documents were alleged to be fabricated at one and the 
same time, and at first the accused was tried for fabricating three of the 
documents and acquitted, a second trial for fabricating the other three 
documents was not barred But in the circumstances of the case it was 
not desirable that the second trial should take place, as the fabricating 
of all the documents was treated in the first trial as one offence—Emp 
vy Inamullah, 2 ALJ 673, 2 CrLJ} 790 


(6) A conviction for an offence under sec 5 of the Motor Vehicles 
Act VIII of 1914 (reckless driving) does not bar a subsequent prosecu- 
tion under see 325 or 328 1 P C {causing grievous hurt to @ person 
im Consequence of rash drivingyX—Gur Narain v Emp 26 ALJ 169, 
20CrLy 271 


(7) The conviction of the accused for an offence under the Excise 
Act does not prevent the sccused from being subsequently, ted for an 
offence under the Merchandise Matks Act, the two offences being dis- 
tinct and committed in the course of the same transaction—Q Εἰ ν, -͵ 
Croft 23 Cal 174 : ᾿ 

’ 
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(8) The conviction of the accused for committing affray (sec 160 
I. P, ΟἹ is no bar to their trial and conviction for the offence of causing 
hurt (sec. 323 I, P. C.) committed in the course of the affray~Rart 
Sakh ν, Emp., 47 All, 284, 23 A.LJ. 8, 26 Cr.L.J. 688 


(9) A complaint was preferred under sections 352 and 5061 P C 
but the Magistrate issued process upon the accused directing him to 
appear and take his tmaf under section 352 only. The Magistrate acquitted 
the prisoner of the offence under section 352, but being of opinion that 
on the evidence adduced a prima facie case of an offence under section 
504 had been made out, ordered process to issue directing the accused 
to appear and stand his trial under section 504. It was held that sub- 
section (2) of this section applied and the retrial was not illegal—Byay 
Krishna v. Balat Chand, 20 Cr.L }. 43 


(10) The accused who were Police constables, committed rioting 18 
the course of which they tock several persons in custody, They were 
at first tried for wrongful confinement under section 342 1 P C νῷ 
respect of the arrests made by them, and were acquitted; subsequently 
they were convicted of rioting under section 1471 P C. Held, that the 
second trial was not barred The two offences fell under section 235 
(0) of this Code—Ram Sahay v. Emp., 48 Cal 78, 24 CW.N 763, 2t 
Cri. 614 ᾿ 


(ti) The accused was charged under sec 409 1 P. C. for enmnal 
, breach of trust in respect of Rs. 18,924, alleged to have been mus- 
appropriated by him between Ist October 1921 and Ist March 1922. The 
charge was withdrawn with the leave of the Court and the accused δ 85 
acquitted He was subsequently charged with having committed cruminal 
breach of trust in respect of a sum of Rs 100 on the 30th November 
1921. The prosecution alleged that the defalcation of this item of 
Rs, 100 was not included in the sum of Rs 16,924 and the facts relating 
thereto were not known to him at the tome of the previous charge 
Held that as the sum of Rs 100 (the subject of the subsequent charge) 
was not included in the gross sum of Rs 18,924 (the subject of the 
previous charge), the offence subsequently chatfged was not the same 1 
respect of which the accused was previously acquitted; therefore the 
previous acquittal did not operate as 8 bar to the subsequent trial of the 
accused—Nagendra Nath v. Emp, 50 Cal 632, 25 CrLJ 156, 21 
C.W.N. 578 (following Emp. v. Kashimath, 12 Bom.L.R. 226) But 
where the prosecution knew perfectly well what was the gross sum 1Π 
respect of which the accused had committed breach of trust, and they 
could have proceeded against the accused in the first trial in respect a 
the gross amount under sec 222 (2), but mstead of doing so they Rae 
to proceed on three items and got the accused convicted, and thea ¢ ey 
picked up thtee otfer items and got the accused tried a second i 
hela that the second trial was not desirable, though not ilegal—Sidh Na 
ν. Emp., 33 CW.N 454 (457), 1929 Cr. C 90 (91) Je 

12) A on who has been convicted of theft (sec 379 1. PC.) im 
toapect ae 2 eer quantity of opium cam be subsequently sried for 
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illicit possession of the same opium under sec. 9 of the Opium Act (I 
of 1878)—Deoki v. Emp., 48 All. 496, 24 A.L J. 559, 27 Cr.L.J. 767. 


(13) A person acquitted of the offence of causing hurt with a 
dangerous weapon (see 324 1. P. C.) can be subsequently tried for the 
offence of going armed with a dangerous weapon under sec. 19 (e) Arms 
Act—Manjubhai, 53 Bom. 604, 1929 Cr C 38, 30 Cr.L J. 1059 (1061). 


This clause applies when the case falls under subsection (1) of sec. 
235, and not to a case falling under subsection (2) of sec 235 Thus, 
a person who has been tried and acquitted of offences under sections 201 
and 202 1 P. C. cannot be tried again for an offence under section 176 
I, P. C. based on the same facts Such a case does not come under 
section 235 (1} but under section 235 (2), and therefore sub-section (2) 
of section 403 does not apply It falls under sub-section (1) of section 
403 and the second trial 1s barred—Sharbekhan v Emp, 10 C.WN. 
518; see also Ghamandt ν. Babu, 27 ALJ 1056 1929 Cr C 491 (492) 


1095. Sub-section (3) —“Constituted a different offence ‘— 
The facts or circumstances must be such as to mdicate a different kind 
of offence of which there could be no conviction at the first tral. It 
is not enough to show merely circumstances of aggravation or serious 
consequences of the offence which have occurred since the first trial 
Where a person was convicted under section 31 of the Rangoon Police 
Act, 1899 for being sn possession of an article supposed to be stolen, he 
cannot be tried subsequently for an offence under section 457 1 P Ὁ. 
merely on the ground that the owner of the article 1s traced and some 
further evidence is available—~Nga Shwe v Emp 8 Bur L.T 129, 16 
Cr.L J. 267, 28 10. 155 The new evidence must constitute a different 
kind of offence, for which he could not have been tried at the first trial 


‘Were not known to the Court.’—The new facts or consequences 
must have occurred since the conviction or acquittal at the first trial. 
Thus, where a person was at first tmed for causing grievous hurt and 
convicted, and after the conviction the injured man died, it was held 
that the accused could be again tried for the offence of culpable homicide, 
since the consequence of hurt (16, the death) did not take place until 
after the first tnal—Crowa v Sarbiland 1901 PR 3 Sarlamt, 36 All 4 
So also, where a person was acquitted of an offence under the Bombay 
City Municipal Act, for proceeding to erect certain balconies in contra~ 
vention of the Act, he can be subsequently tried for failure to remove 
these balcomes after notice, because the offence of non-removal of these 
balconies could not have been committed until the notice to remove them 
was served, and the service was made only after the previous acquittal— 
Muntcipality of Bombay v Javer 4 Bom LR 575 


But if the new tacts or consequences were known to the Court at 
the ume of the first trial, a second tmal for an offence constituted by 
these ney facts would be barred Thus, where the prisoner was at first 
tried for causing hurt, and before the trial and conviction for hurt the 
injured man died, and this fact was known to the Court which con- 
\icted the prisoner for hurt. he could not agun te ted for homied ¢ 
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under this sub-section, though he might be under sub-section (4)~ 
Mahadeogir vy. Emp., 9 N.L R. 26, 14 Cr.L.J. 135. 


1096. Sub-section (4) :—‘Was not competent’:—The words 
‘was not competent to try’ mean ‘had no jurisdiction to try’—K. Ev. 
Krishna Aiyar, 24 Mad 641. Jurisdiction includes local jurisdiction, 50 
if the previous Court had no local jurisdiction to try the subsequent 
offence, it was a Court ‘not competent to try’’ that offence within the 
meaning of this clause—In re Shanker, 53 Bom. 69, 30 Cr.L J. 54 (56) 
If a person has heen acquitted or convicted of an offence, but the same 
facts disclose another offence which could not be tried by the same 
Magistrate who tried the first offence, then the previous acquittal or con- 
viction 1s no bar to further proceedings for the latter offence—in re 
Venkataranga, 18 Cr.L.J. 643 (Mad), Palani Goundan y, Emp, 48 
M.L J. 490, 26 Cr.L.J. 1087. Therefore the trial of the accused for an 
offence of voluntarily causing grievous hurt by a Magistrate does not 
bar the trial of the accused for attempt ta murder on the same facts, 88 the 
previous trial was by a Court not competent to try the latter offence— 
Q v Panna, 7 NWP. 371. Where a Magistrate convicted the accused 
of rioting, a fresh complaint of dacoity based on the same facts was ποῖ 
barred, since the Magistrate who tried the offence of rioting was not 
competent to try the offence of dacoity—Viran Kutti v. Chiyamu, 7 Mad 
5571 Similarly, a previous conviction for the offence of causing hurt 
tried before a Magistrate does not bar a subsequent trial by the Sessions 
Judge of an offence under section 304, upon the same facts—Emp ἡ 
Bahinu, 5 Bom LR. 125, In re Gand Apparaju, 43 Mad 330 A con- 
viction by a Magistrate for a minor offence does not bar a subsequent 
trial for murder, because the Magistrate was not competent to try the 
offence of murder—Ladkia, Ratanlal 337 (338); Wadhawa v Crown, 1912 
P.R 7 A person acquitted or convicted by a Magistrate under section 
465 1 Ρ C may on the same facts be tried by a Court of Session under 
section 467 on the allegation that the document said to have been forged 
was a valuable security--Abdul Hakim, 19 Cr.L J. 388 (Cal), 44 LC 
740 When on a complaint made under sections 409 and 477A I P Ο., 
a second class Magistrate proceeded to deal with the case as one under 
section 408 I P C. and acquitted the accused, and the complainant 
afterwards presented a further complaint to the District Magistrate pray- 
ing for the tral of the accused under sections 409 and 477A 1 P C.; it 
was held that the District Magistrate was competent to take cognizance 
of the second complaint, as the second class Magistrate who dealt with 
the first complaint was not empowered to commit the accused persons 
for trial to the Court of Session—Knshnadhone v. Mahendra, 23 C.W.N 
518, The accused was tried and acquitted on a charge under sec 498 
1 P CG. for having taken away a girl from the custody of her mother 
with imtent to have illicit intercourse with her He was subsequently 
charged under secs 363 and 3661 P. C for having kidnapped the git! 
trom the lawful guardianship of her mother with intent to have intercourse 
with her Held that the plea of antre fois acquit would prevail with respect 
to the charge under sec 363, but not with respect to the charge under 
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sec 366, as jt was a Sessions offence which the Magistrate who tried 
the accused under sec. 498 was not competent to tty—Chhany Prasad, 
10 P.LT. 446, 29 Cr.L.J. 760 (161) A person convicted by a village 
Headman under the Burma Village Act, for assault, can be tried subse~ 
quently by a Magistrate for the causing of hurt upon the same facts, the 
village Headman mot beimg competent to try the offence of catising hurt 
—Michit v. Mr Nyun, (1919) 3 UBR. 135, 20 Cr.LJ 533, 51 LC 773 


Hshowever the Court (Sessions Judge) which tried the previous 
offence was also competent to try the subsequent offence, the trial of 
the latter offence is barred by this section, and the fact that the first 
offence was triable with the aid of assessors and the second offence was 
triable by a jury, 1s immaterial—K. E v Krishna Asyar, 24 Mad. 641 
This sub-section refers to the competency of the tribunal to try the 
offence, and not to the nature of the offence, 1¢., as to whether it 1s 
triable by jury or with assessors 


It was held in a Madras case that the words ‘‘competent to try’? in 
this clause referred to the character and status of the tribunal, and that 
where the law required a sanction or complaint under sec 195 before 
the Court could take cognizance of the offence, the sanction or complaint 
was not ἃ condinon of the competency of the tribunal but ‘was only a 
condition precedent for the institution of proceeding before that tribunal ;. 
and that want of sanction or complaint did not make the Court incom- 
fetent to try the offence within the meaning of this clause if the Court 
was otherwise competent to try the offence—In re Ganapathi, 36 Mad 
308 (314). But this ruling has been disapproved of in 37 All 107, 52 
Bom 257 and several other cases. See these cases cited in Note 1000 
ante. The words ‘“‘competefit to try’? are equivalent to ‘‘in a legal posi- 
tion to have tried and acquitted or convicted’ That is, they refer 
narrowly to the legal position of the Court at the time of the former 
trial in relation to the particular offence committed by the accused, and 
not broadly to the jurisdiction of the Court with regard to the class of 
offences it general—Babu Lal v Ram Saran, 30 CrL J 806 (809) (Pat) 
Thus, the absence of a proper complaint by the person specified under 
section 199 of this Code renders the Court “incompetent” to try the 
offence. Where a Magistrate dismissed a complaint of an offence under 
section 498 1 P C on the ground that the complaint was not made by 
the person specified under section 199, and acquitted the accused, it 
was held that the order of acquittal amounted to a finding that the Court 
was ‘not competent to try the offence’ im the absence of a complaint by 
the proper person, and therefore a fresh complaint instituted by the 
Proper person (the husband of the woman) was not berred under this 
section—Umernddin v. Emp, 31 AW 317. 9 CrLJ 5326 Similarly, 
where the accused was first tried under sections 366, 368 and 376 1. P. Ο 
and acquitted, and subsequently, the husband of the woman preferred 
complaint under section 498 1 P C. on the same facts, and the accuse 
was tried ard convicted, wt was held thar the second connection was ne- 
Mlegal, since the previous Court was not competent to try the accus 
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under this sub-section, though he might be under sub-section (4)—~ 
Mahadeogir v. Emp., 9 N.L.R. 26, 14 Cr.L.J. 135. 


1096. Sub-section (4) :—'IVas not competent’:—The words 
‘was not competent to try’ mean ‘had no jurisdiction to try’—K. E ¥. 
Krishna Aiyar, 24 Mad. 611 Jurisdiction Includes local jurisdiction; so 
if the previous Court had no local jurisdiction to try the subsequent 
offence, it was a Court “not competent to try’? that offence within the 
meaning of this clause—In re Shanker, 53 Bom. 69, 30 CrL.J 54 (56). 
It ἃ person has been acquitted or convicted of an offence, but the same 
facts disclose another offence which could not be tried by the same 
Magistrate who tried the first offence, then the previous acquittal or con- 
viction 1s no ber to further proceedings for the latter offence—In re 
Venkataranga, 18 CrL} 643 (Mad), Palani Goundan ν. Emp., 48 
M.L.J 490, 26 CrLJ 1087 Therefore the trial of the accused for an 
offence of voluntarily causing grievous hurt by a Magistrate does not 
bar the trial of the accused for attempt to murder on the same facts, as the 
previous trial was by a Court not competent to try the latter offence— 
Ὁ v Panna, 7 N.W P. 371, Where a Magistrate convicted the accused 
of toting, a fresh complaint of dacoity based on the same facts was not 
barred, since the Magistrate who tried the offence of rioting was not 
competent to try the offence of dacoity—Viran Kutti v. Chiyamu, 7 Md. 
557 Similarly, a previous conviction for the offence of causing hurt 
tried before a Magistrate does not bar a subsequent trial by the Sessions 
Judge of an offence under section 304, upon the same facts—Emp. ¥ 
Balinu, 5 Bom LR 125, In re Gandi Apparaju, 43 Mad. 330 A con- 
viction by a Magistrate for a minor offence does not bar a subsequent 
trlal for murder, because the Magistrate was not competent to try the 
offence of murder—Ladita, Ratantal 337 (338), Wadhawa v. Crown, 1912 
PR. 7 A person acquitted or convicted by ἃ Magistrate under section 
465 1 PC may on the same facts be tried by a Court of Session under 
section 467 on the allegation that the document said to have been forged 
was a valuable security—Abdul Hakim, 19 CrLJ 388 (Cal), 44 IC. 
740 When on a complaint made under sections 409 and 477A 1. P. Ὁ» 
a second class Magistrate proceeded to deal with the case as one under 
section 408 1 P. C and acquttted the accused, and the complainsnt 
afterwards presented a further complamnt to the District Magistrate pray- 
ing for the trial of the accused under sections 409 and 477A I P. Ci αὶ 
was held that the District Magistrate was competent to take cognizance 
of the second complaint, as the second class Magistrate who dealt with 
the first complaint was not empowered to commit the accused persons 
for trial to the Court of Session~Krishnadhone v. Mahendra, 23 C ὟΝ 
518 The accused was tried and acquitted on ἃ charge under sec 498 
I P C, for having taken away a gifl from the custody of her mother 
with intent to have illicit intercourse with her, He was subsequently 
charged under secs 363 and 366 I Ρ C for having kidnapped the girl 
from the lawful guardianship of her mother with intent to have intercourse 
with her Held that the plea of antre fois acquit would prevail with respect 

ἢ the charge under sec 363, but not with respect to the charge under 
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is no bar to the retrial of the accused for the same offence—Q. v. Shahbut, 
13 ΨΚ. 42. 


Discharge of accused :—Sec. 403 applies only to cases of acquittal 
or conviction, and has no application to a case in which the accused 
person has been discharged—Parameshwari v. Jagan Nath, 17 A.L J. 867, 
20 Cr.L J. 403, 51 1C 163 


It is competent for the Magistrate to rehear a complaint after the 
accused is discharged under sec. 253 or 259. See notes under those 
sections. An order of discharge under sec 333 is no bar to fresh pro- 
ceedings—K. E. v. Sheikh Idoo, 49 Cal 71; but see Emp. v. Jutendra, 
52 Cal. 590, 26 Cr.L.J. 1397. Where a person is discharged under sec 
119, he is merely permitted to depart. Such a discharge is not an 
acquittal, and fresh proceedings may be taken agarnst the accused. See 
Velu Tayi Ammal ν Chidambaravelu, 33 Mad 85. Where a conviction 
by a Magistrate who had no jurisdiction to try the case is set aside on 
appeal, and the Appellate Court, without ordering a retrial, merely 
discharges the accused, this section does not bar a fresh trial by a com- 
petent Magistrate—Abdul Ghani v. Emp, 29 Cal. 412, Ram Reddit, 3 
Mad. 48 

But although there ts nothing in law against the entertainment of a 
second complaint on the same facts against a person who has been 
discharged, yet, unless very strong grounds are shown, (1.6., discovery 
of new facts, ete), a person who has been charged once and discharged 
ought not to be harassed on the same charge—In re Malayil, 18 Cr L J. 
329 (Mad ), 

When an order of discharge is passed, no formal order under sec 
436 or 437 1s necessary for the institution of a fresh trial—Mohesh Mistree, 
1 Cal 282; Emp v Donnelly, 2 Cat 405, Emp. v. Hart Dayal, 4 Cal, 
16, Nobin v. Russtk, 10 Cal 268; Q. E. v. Dolegobind, 28 Cal 211, 
Mir Ahmad v Md. Askart, 29 Cal 726, Mehrban, 29 All. 7, Emp. v. 
Gowdapa, 2 Bom. 534; Q E. ν Dorabji, 10 Bom. 131; Chinnathambi 
v. Gurusamy, 28 Mad. 310, Narayanasawmy, 32 Mad 220; Alauddin, 
17 O.C, 273, 15 Cr.L.J. 638. 


PART VII. 
OF APPEAL, REFERENCE AND REVISION. 


CHAPTER XXXI. 
Or APPEALS. 


404. No appeal shall fie from any judgment or 

order of a Criminal Court except 

_Unless otherwise pro. as provided for by this Code or by 

vided, no appeal to lie. δὴν other Iaw for the time being 
in force, 

1099. No appeal :—Ordinarily no appeal hes, except as other 
wise provided by this Code or by any other special law In a case 0 
which no appeal les from an order, the proper course is to make an 
application for revision—Zahur v Md. Hasan, 18903 AWN 147 
Although the law may not allow appeal in certam cases, the High Court 
in the exercise of the powers vested in it as a Court of Revision, may, 
in those cases and on very exceptional grounds, act as an Appellate Court 
~Q. E v. Sheikh Badrudin, 8 Bom 197. It an appeal is presented te 
the High Court in a case in which no appeal is allowed to the High 
Court, the case may be disposed of under its revisional powers, if the 
High Court finds that it is a proper case in which it may exercise 115. 
revisional jurisdiction. See Rongat, 9 Cal. 513 

1100. Appeal to Privy Council .—Unltke the Civil Proce 
dure Code, the Code of Criminal Procedure contains no provision for 
appeal to the Privy Council It 1s only in the power of the Judicial Com- 
mittee of the Privy Council exercising the prerogative right on behalf of 
the Crown to entertain appeals in matters of criminal jurisdiction—/n γέ 
Joy Kissen Mookerjee, 1 WR 13 (P.C) 

An appeal to the Privy Council les only under very special and 
exceptional circumstances It is not in every case in which it could be 
shown that the Judge had misdirected the jury, that an appeal will be 
allowed—MacCrea, 15 All 310 Before granting the certificate that the 
case is a fit one for appeal to the Privy Council, the High Court mus? 
be satisfied that there is a reasonable ground for thinking that grave and 
substantial injustice may have been done by reason of some departure 
from the principles of natural justice—In re Bal Gangadhar Tilak. 33 

Bom 221, 10 Bom LR 973, 9 CrL J. 226 
The power of the Judicial Committee to review proceedings of 3 
+" criminal nature is undoubted. But there are reasons both constitutional 


Src. 4041] THE CODE OF CRIMINAL PROCEDURE 1057 


and administrative which make It manifest that thts power should not 
be lightly exercised. The overruling consideration on the topic has 
reference to justice itself—Channing Arnold v. Emp., 41 Cal. 1023 (P.C.), 
18 C.W.N. 785 (800), The Judicial Committee of the Privy Council does 
not lightly interfere in criminal cases; but where justice had been gravely 
and injuriously miscarried, and the sentence pronounced against the 
appeal formed an invasion of his liberty and denial of his just rights as 
a citizen, their Lordships felt called upon to interfere, although the pro- 
ceedings taken were unobjectionable in form—Louis Edouard Lanier v. 
King, 18 C.W.N. 98 (103) (P.C), 15 CrL.J. 305, 26 ML.J. 1. In the 
region of fact, the Judicial Committee will not interefere unless something 
gfoss amounting to a complete musdescription of the whole bearing of 
the evidence has occurred—Channing Arnold v K E, 41 Cal 1023 
(P.C.), 18 C.WN 185 (799) 


The rule has been repeatedly Jaid down and invanably followed that 
His Majesty will not review or interfere with the course of criminal pro- 
ceedings, unless xt is shown that by a disregard of the forms of tegal 
process or by some violation of the principles of natural justice or other- 
wise, substantial and grave injustice has been done—Jn re Dillet, (1887) 
12 A.C. 459 (467), Abdul Rahman v. Emp., 5 Rang. 53 (PC), 6 Bur. 
L.J. 65, 29 Bom LR. 813, 31 CWN 271, 52 ML.J 585, 25 ALJ. 
117, 28 Cr.L J. 259; Clifford v Καὶ E., 40 Cat 568 (P.C.), 18 C.W.N. 
374 (378), Dal Sing v K. Ε, 44 Cal. 876 (881) (P.C), Their Lordships 
will not interfere on the mere ground of misdirection to jury, nor will 
they assume a miscarriage of justice to have resulted therefrom, without 
reference to the question whether that misdirection did or did not affect 
the jury’s mind. The Judicial Committee is not a Court of criminal 
appeal, It is not guided by its own doubts of the accused’s innocence or 
suspicion of his guilt. It will not interfere with the course of criminal 
law unless there has been such an interference with the elementary rights 
of the accused as has placed him outside the pale of regular law, or, 
within that pale, there has been a violation of the natural principles of 
justice so demonstratively manifest as to convince their Lordships, first, 
that the result arrived at was opposite to the result which their Lordships 
would themselves have reached, and secondly, that the same opposite 
result would have been reached by the local tribunal also if the alleged 
defect or misdirection had been avoided—Chanming Arnold, supra. 
Where Injustice of a serious character has occurred owing to the ad- 
mission of a whole body of inadmissible evidence, their Lordships had 
to interpose—Pillaa vy, K E, 36 Mad 501 (PC), 17 C.WN. 1110 
The Sovereign in Council interferes only when it is shown that 
injustice of a serious and substantisl character has occurred. A 
mere mistake on the part of the Court below, as for example, im the 
admission of improper evidence, will not suffice, if it has not led to 
injustice of a grave character. Nor do the Judicial! Committee advise 
Interference merely because they themselves would have taken a different 
view of the evidence admitted Such questions are, ss a general rute, 
treated as being for the fins! decision of the Courts below. Error In 

Cr. 67 
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procedure may be of a character so grave as to warrant the interference 
of the Sovereign. Such error may, for example, deprive a man of 4 
constitutional or statutory right to be tried by a jury or by some particular 
tribunal. Or it may have been carried to such an extent as to cause 
the outcome of the proceedings to be contrary to fundamental principles 
which justice requires to be observed. But where the error consists only 
in the fact that evidence has been improperly admitted, which was not 
essential to a result which might have been come to wholly independently 
of ft, the case is different The dominant question 1s the broad one, 
whether substantial justice has been done, and if substantial justice has 
been done it is contrary to the general practice of the Board to advise 
the Sovereign ‘to interfere with the result—Dal Singh v. K.-E., 44 Cal. 
876 (882, 889) (PC.), 15 A.LJ. 475, 19 Bom LR. 510, 21 C W.N. 818, 
33 M.L.J. 555, 18 Cr.L.J. 471. The extreme case in which the Judicial 
Committee would advise His Majesty to interpose is this, that it must 
be established demonstratively that justice itself in its very foundation 
has been subverted, and that at is therefore ἃ matter of general Imperial 
concern that by way of an appeal to the King it be then restored to its 
a position—Channing Arnold, 41 Cal. 1023 (P.C.}, 18 C.W.N. 785 
(803). 
Period of limitation for appeal:—See Arts 150, 150A, 154, 155 and 
57 of the Indian Limitation Act IX of 1908 
405. Any person whee as ag ude cg 
or the delivery of property ©! 
πέλαα aprlicaties tar the proceeds of the sale thereof has 
restoration of attached been rejected by any Court, may 
property. ich 
appeal to the Court to whic! 
appeals ordinarily Jie from the sentences of the former 
Court. 

‘Court to which appeals ordinarily he’ means Court to which appeals 
le in the majority of cases, even though in a particular instance, the 
appeal may lie to another Court~in re Anant Ram, 11 Bom 438 

406. Any person who has been ordered under sec- 
Appeal from order tion 118 io give security for keep- 
(ving the pases for ing the peace or for good behaviour 
for good behaviour. may appeal against such order— 
(a) If made by a Presidency Magistrate, to the 
High Court; 
+ (δ) If made by any other Magistrate, to the Court 
of Session: 
Provided that the Local Government may, by noli- 
fication in the local official Gazette, direct that in any 
district specified in the notification, appeals from suc 
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orders made by a Magistrate other than the District Magis- 
trate or a Presidency Magistrate shall lie to the District 
Magistrate and not to the Court of Session: 


Provided further, that nothing in this section shall 
apply to persons the proceedings against whom are laid 
before a Sessions Judge in accordance with the provisions 
of sub-section (2) or sub-section (3A) of section 123. 


1101. Change ‘—This section has been redrafted by section 109 
of the Cr. P, C, Amendment Act XVIII of 1923 The old section stood 
thus :— 


“406 Any person ordered by a Magistrate other than the District 
Magistrate or a Presidency Magistrate to give security for good behaviour 
under section 118 may appeal to the District Magistrate.”” 


The main changes introduced are -—{1) Under the old section an 
appeal was allowed only in a good behaviour case, no appeal lay from an 
order directing security to keep the peace—tIn re Chet Ram, 27 All. 623; 
Har Datt v Emp., 14 ALJ 268, 17 Cr LJ 165, Baranasi v. Partab, 11 
ALJ 16,35 All 103, Suleman, 11 Bom L R. 740, 10 Cr LJ. 375, 3.1.0, 
774, Shamrao v Emp, 19 NL.R 160, 25 CrLJ 67, ALR 1924 Nag, 
60. These cases are now over-ruled, and an appeal 15 now allowed from 
such order, 


(2) Under the old law there was no appeal against an order of a Dis- 
trict Magistrate or Presidency Magistrate directing security—Phullu, 1898 
A.W.N, 127; under the present law, am appeal lies from the order of 
any Magistrate. 


(3) Under the old law, the appeal lay to the District Magistrate; 
under the present law, it will ordinarily he to the Court of Session, and 
in the case of orders by a Presidency Magistrate, to the High Court. 
The reason of this amendment has been thus stated ‘‘All cases in the 
district relating to the breach of the peace and good behaviour are cases 
in which the District Magistrate 1s interested officially, and it is only 
fair that any order passed by a Magistrate should be revisable on appeal 
by an independent tribunal such as the Sessions Judge "—Legislative 
Assembly Debates, 8th February 1923, pp. 2063, 2064 


1102. Scope -—This section apples only to an order requiring 
security under sec. 118, an ofder directing security to keep the peace 
under sec. 106 ts not appealable—Rowtha v Muttusamy, 2 Weir 460 


Clause (δὴ —Under the old law, an appeal from an order passed by a 
Magistrate (other than the District Magistrate) Iay to the Court of the 
District Magistrate and not to the Court of Session—Mahendra v K. E, 
48 Cal 874, 25 CW.N 383, 23 CrL.J 220, Mahomed Shah. 1 SLR. 
93, Even an appeat from the order of an Additional District Magistrate 
lay to the District Magistrate end not to the Sessions Judge—Mahendra, 
48 Cal.'874 Under the present law, the appest will ordinarily lie to the 
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Sessions Court; only under a special notification under the first proviso, 
the appeal will lie to the District Magistrate. 

Second proviso :—This proviso expressly lays down that the moment 
a reference is made to the Court of Session under sec. 123, it operates 
as ἃ bar to an appeal. The reason is two-fold. first, since the Sessions 
Judge is seized of the case on the reference, any appeal to him is unneces~ 
sary; secondly, it an appeal is allowed to the Court of the District Magis- 
trate under the first proviso, there may be two different decisions, one by 
the District Magistrate on appeal, and another by the Sessions Judge of 
the reference. The principle of this proviso was also recognised under 
the old law, see Qamar Din v, Emp., 23 Cr.L.J. 454 (Lah.) 


Where the order of a Sub-divisional Magistrate under sec. 123 is con- 
firmed by the Sessions Judge, the order passed by the Sessions Court 
becomes the operative order, and no appeal lies therefrom to the District 
Magistrate as it were from the order of the Sub-divisional Magistrate— 
Shwe Gyam, L.B.R. (1893-1900) 381. When a reference has been made 
to the Sessions Judge under sec. 123 and disposed of, no appeal lies to the 
District Magistrate—Crown v. Ida, 1900 ΡῈ. 15; nor even to the High 
Court—Chand Khan, 9 Cal. 878. 


406A. Any person aggrieved by an order refusing 
to accept or rejecting a surety under 


A 4 ἢ , 
reluiag το acceptor Section 122 may appeal against 
rejecting a surety. such or. der— 

(a) if made by a Presidency Magistrate, to the 


High Court; 
(b) if made by the District Magistrate, to the 
Court of Session; or 
(c) if made by a Magistrate other than the District 
Magistrate, to the District Magistrate. 
This section has been added by section 110 of the Criminal Procedure 
Code Amendment Act XVIII of 1923. ‘We think that there should be 2 


general right of appeal against the rejection of a surety, and we have pro- 
vided for it im section 406A’’—Report of the Select Committee of 1916. 


407. (1) Any person convicted on a trial held by 
any Magistrate of the second oF 
third class, or any person sentence 

under section 349, or in respect ©: 
whom an order has been made or 
a sentence has been passed under section 380, by a Sub- 
divisional Magistrate of the second class, may appeal to 
the District Magistrate. : 


. Appeal from sentence 
of Magistrate of the 
second or third class. 
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(2) The District Magistrate may direct that any 
appeal under this section, or any 
to are, ΠΕΡ τα, class of such appeals, shall be 
heard by any Magistrate of the first 
class subordinate to him and empowered by the Local 
‘Government to hear such appeals, and thereupon such 
-appeal or class of appeals may be presented to such 
Subordinate Magistrate, or, if already presented to the 
District Magistrate, may be transferred to such Subordi- 
nate Magistrate. The District Magistrate may withdraw 
from such Magistrate any appeal or class of appeals so 
presented or transferred. 


Change :—The italicised words have been added by section 111 of 
‘the Criminal Procedure Code Amendment Act XVIII of 1923, A similar 
amendment is made in section 408 also. 


1103. ‘Convicted on a tnal’ .—Since the word ‘offence’ as defined 
by section 4 includes an act in respect of which a complaint may be made 
under section 20 of the Cattle Trespass Act, a person against whom an 
order under section 22 of that Act is made 1s a person ‘convicted on a 
trial’ within the meaning of this section, and an appeal against such con- 
«ction by a second or third class Magistrate hes under this section— 
Ponnuswami 29 Mad. 517; see also Rodriks v. Papa Dada, 46 Bom. 58. 


Second or Third Class Magistrate :-—If a second class Magistrate, 
after the hearing of the case is complete, is invested with first class 
powers and he convicts the accused im the latter capacity, he will be 
deemed to have held the trial as a second class Magistrate, and the appeal 
against his judgment in this trial will le to the District Magistrate, and not 
to the Sessions Judge—Bmp. v. Nga Paw, 4 LBR 239, 8 CrL.J 48 
(49) The wording of this section (‘‘trial held”) shows that it 1s not the 
conviction by a second class Magistrate but the holding of tral by such 
Magistrate that determines the forum of the appeal—Sheobhanjan, infra. 
But where a Magistrate begins a trial as a second class Magistrate, but 
before the hearing of the case 1s complete (e g before the examination and 
cross-examination of the prosecutjon witnesses is finished, or before 8 
charge is framed), he is invested with frst class powers, ue, where part 
of the trial is held by him as a second class Magistrate and part as δ first 
class Magistrate, the proper tribunal for hearing the appeal from his 
conviction is the Sessions Judge and not the District Magistrate—Sheo- 
Dhanjan v. Emp., 6 P.L.T 554, 26 CrL.J 914 (915), Babu Ram v, 
Crown, 8 Lah 203, 28 CrLJ 781 (782}, Durga Das, 28 Cr.LJ. 50 
451) (Lah); Emp v Mogantal, 29 Bom LR. 482, 28 CrLJ 474; Ven- 
hatareddi v. Ramayya, 51 Mad 257, 29 Cr L.J. 73. ᾿ 

An appeal from a Bench of Magistrates invested with 2nd or 3rd class” 
powers sill lie under this section to the District Msgistrate—Q. E. vy. 
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Nareyanasami, 9 Mad, 36 But if a Bench when sitting together is in~ 
vested with first class powers, though consisting of second or third class 
Magistrates, an appeal from such Bench will not lie to the District Mags~ 
trate but to the Sessions Judge—Havaldar v. Jagu Mian, 9 Cal. 96. 

“Sentenced under sec, 349":—Sec. 349 prescribes the procedure to 
he adopted when a Magistrate cannot pass adequate sentence, Under 
that section, a 2nd or 3rd class Magistrate can only transfer such cas¢ 
to the Subdivisional Magistrate. 


1104. Sub-sec. (2) :—~Transfer by District Magistrate — 
The District Magistrate may delegate his work of hearing appeals, but not 
any revisional work. Where a District Magistrate directed an Assistant 
Collector under him to perform all ‘routine work of the Collector’s office 
including criminal, appellate and revisional work,’ it was held that 45 
fegards revisional work, such a delegation was ultra vires, because this 
section does not refer to work of that kind; but as regards appellate work, 
the delegation is vald—Bai Harku v. Sitaram, 2 Bom, L R, 536. 


An Additional District Magistrate is subordinate to the District Magis- 
trate for the purposes of this sub-section, and the District Magistrate may 
transfer an appeal to the Additional District Magistrate. See sec. 10 (3)- 


‘The Court to which an appeal is transferred for disposal, and on which, 
the responsibility for its correct disposal rests, is not bound by any opinion 
as to the necessity for taking further evidence formed by the Court from 
which the appeal was transferred and which is no longer responsible for 
the decision of the appeal—In re Alagu Ambalam, 31 Mad. 277, 18 M.L-J. 
89, 7 CrL.J 329. 

Even though a District Magistrate has transterred the appeal to a Sub- 
divisional Magistrate, the District Magistrate has jurisdiction to withdraw 
the appeal to his own file from the Ale of a Sub-divisional Magistrate, DY 
whom it has been heard in part. Where such Sub-Divisional Magistrate 
had issued summons for the examtnation of certain witnesses as Court 
witnesses, 11 is not incumbent on the District Magistrate, on the withdrawal 
of the case to his own file, to examine those witnesses, as he 15 not pound 
by any opinion of the Sub-Divisional Magistrate—In re Alagu Ambalam, 
supra 

408. Any person convicted on a trial held_by an 
‘Appeal from sentence sssistant Sessions Judge, a District 
al : Η 
of "Assistant Sessions Magistrate or other Magistrate © 
dudge or Magistrate of the first class, or any person sell 
the first class. tenced under section 349, or it 
respect of whom an order has been made or a sentence 
has been passed under section 380, by a Magistrate οἱ 
the first class, may appeal to the Court of Session : 


Provided as follows :—~ 
om. (a) -- * FF 
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(b) when in any case an Assistant Sessions Judge 
or a Magistrate specially empowered under 
section 30 passes any sentence of impri- 
sonment for a term exceeding four years, 
or any sentence of transportation, the 
appeal of all or any of the accused con- 
victed at such trial shall lie to the High 
Court ; 


(c) when any person is convicted by a Magistrate 
of an offence under section 124A of the 
Indian Penal Code, the appeal shall lie to 
the High Court. 


Change :—The italicised words have been added by section 112 of 
the Criminal Procedure Code Amendment Act, XVIII of 1923. Clause (a) 
which referred to European British Subjects has been omitted by the 
Criminal Law Amendment Act, XII of 1923 


1105. ‘Convicted’ —A person who 1s convicted but on whom no 
sentence is passed, the person bemg released on probation under section 
§62, 15 said to be ‘convicted’ within the meaning of this section and can 
appeal—Emp vy. Monohar, 1904 P.R. 24, 1 Cr.LJ. 1098, Emp. v. 
Madhav, 28 Bom. L.R. 671, 27 Cr LJ. 873, Hayat v Crown, 1917 PR. 
20, 18 Cr.L.J. 401; Bahadur v, Ismail, 52 Cal. 463, 29 C.WN,. 151. It 
a Magistrate of the first class convicts a person and passes an order under 
sec 562 in a summary trial, section 414 will not apply but the case will 
be governed by this section, and an appeal will lie to the Sessions Judge 
—Emp. v. Hira Lal, 46 All 828 (830), 22 A.L.J. 751, 25 CrLJ 1244. 
An Ordinance (6,5. Ordinance II1 of 1914) 15 8 law, and an infringement 
of its provisions is an offence A person convicted of such offence by ἃ 
District Magistrate may appeal to the Sessions Judge, and the latter has 
jurisdiction to hear the appeal—Sher Singh v Emp, 1916 PR. 10, 17 
CrL.J. 225 (226) A person who 1s directed by a Ist class Magistrate to 
pay compensation under sec 22 of the Cattle Trespass Act can be said to 
be convicted of an offence, and the appeal from his conviction is governed 
by this section—Rodricks v Papa Dada, 46 Bom. 58, 23 Bom LR 836, 
22 Cr.L.J. 624 

“Triat held’? -—It a trial is commenced by a second class Magistrate, 
but during the course of the trial and before the hearing is complete, 
he is invested with first class powers, the trial is said to be held by ἃ 
first class Magistrate, and the appeal lies to the Sessions Judge See 
Sheobhanjan Sing, 6 PLT 554 and other cases cited in Note 1103 under 
sec. 407. 

Sentence under section 349 —When a case is referred to a District 
Magistrate under section 349, the fact that he is also invested with spect 
powers under section 30 will not emposer him to pass a sentence of 
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years’ imprisonment; such a sentence is ultra vires having regard to the 
last clause of section 349. The appesl in such s case will Ite to the Court 
of Session, and not to the High Court under proviso (b)—Nga Pya v. 
K. E., 4 LB.R. 53, 6 Cr.L J. 289. 

Sentence under section 380:—Where proceedings were submitted 
under section 380 by a second class Magistrate to a first class Magistrate, 
in order that the accused might be dealt with under section 562, and the 
latter convicted and sentenced the accused, and the question arose under 
the old law as to whether an appeal Jay to the Sessions Judge or to the 
District Magistrate, it was held that the sentence passed by the first class 
Magistrate under section 380 in a case submitted to him was unquestion- 
ably ἃ sentence passed by such Magistrate, and the appeal lay to the Court 
οἱ Session—Emp. ν. Bhimappa, 17 Bom L.R. 895, 16 Cr.L J. 738, 31 
LC 338 This 1s now expressly laid down in the present section as 
amended, 


1106, Court of Session :—Where 2 Magistrate was authorised 
to tty all offences throughout the whole District, and there were two 
Sessions Divisions in the District, an appeal from a sentence of the Magis- 
trate will lie to the Sessions Division within whose jurisdiction the Head- 
quarters of the Magistrate were situate, irrespective of the place where 
the offence was commltted—Valia Ambu v. Emp., 30 Mad. 136, Hiralat 
ν, Crown, 1918 P.R. 7, 19 CrL 1. 310. 


Appeal heard without jurisdiction .—Where an accused person Was 
acquitted by a Sessions Judge in an appeal which he had no jurisdiction to 
hear, he may be re-arrested even after the expiration of the period to which 
he was originally sentenced to be imprisoned, and may be made to undergo 
the remaining portion of the sentence—Gopala Shiru, Ratanlal 17 (18). 


1107, Proviso (b):—The reason for this proviso obviously fs 
that when a long tefm of imprisonment has to be undergone, the question 
whether the offence is proved should be tried in appeal by a Court ofa 
higher grade than it would be tried by if the sentence were less—Nga Pya, 
4L BR. 53,6CrL.J. 289 The sentence of imprisonment exceeding four 
years in this proviso must be taken to mean the substantive sentence of 
imprisonment apart from any sentence of imprisonment in default of fine. 
Therefore an appeal from a sentence awarding 4 years’ rigorous imprisoa- 
4nent and ἃ fine of Rs 100, 2nd in default of fine, to six months' rigorous 
imprisonment, les to the Court of Session and not to the High Court—~ 
Khude Bakhsh v. Crown, 1918 P.R. 19, 19 Cr.L J. 742; Nga Tun Tha. 
1 L.B.R. 87. 

An appeal from the conviction and sentence of Jess than four years’ 
imprisonment by an Assistant Judge lies to the Sessions Judge, and not τὸ 
the High Court simply because by the time the appeal is filed the Assistant 
Sessions Judge has been promoted to the position of ΟἿ Sessions Judge 
{and is therefore incompetent to hear the appeal against his own order) 
“The proper procedure in such 8 case would be to file the appeal before the 

7 Dlg, Sessions Judge who on receipt of the appeal would either sed it 
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to the High Court or would postpone its hearmg till the return of the 
permanent incumbent—Garib Lal v. Crown, ἃ P.L.J. 192, 19 Cr.L J. 442. 


In calculating the term of 4 years under this proviso, the Court must 
not take into account the length of time during which the accused was 
under trial. The Court is only concerned with the actual substantive 

- Sentence imposed—Jagadish, 10 N.LJ 135, 28 Cr.L.J. 672. 


1108. Concurrent sentences :—Under section 35 (3), concurrent 
Sentences cannot be aggregated together for the purpose of 
taising the status of the forum of appeal—Gurusahay v. Emp., 3 P.L.J. 
138; Emp v Tulst Ram, 35 All 154,11 ALJ ΠῚ Therefore, where an 
Assistant Session Judge or a Magistrate specially empowered under sec 30 
Passes several sentences of smprisonment upon an accused, each of which 
is for a term of four years or under, and the sentences are ordered to run 

concurrently, the appeal from the conviction and sentences les to the 
Sessions Court and not to the High Court—Lakshmi v K. E, 23 CL.J. 
+595, Gurusahat v Emp, 3 P.LJ 138, Sher Muhammad v Crown, 1901 
PLR, 25, Jagadish v. Καὶ E., 10 NL.J. 135, 28 Cr 1.1 672 


Magistrate acting under section 30.—Under this proviso, where a 
Person 1s convicted by a Magistrate invested with enhanced powers under 
section 30, and sentenced to imprisonment for more than four years, an 
appeal les to the High Court and not to the Court of Session—Ahmad 
Khan y, Crown, 1916 PR 5, 17 CrLJ 299 

If the appeal 1s presented to the Sessions Judge instead of to the High 
Court, and the Sessions Judge disposes of the appeal, the proceedings 
before the Sessions Judge are void under sec. 530 (r)—In re Abdulla, 
2 Rang 386 (387), 26 Cr.L.J 293 


1109. ‘All or any of the accused’ :-—‘‘This amendment 
Provides that in a trial in which more than one person are accused, and in 
which by reason of the sentences passed an appeal les in the case of some 
Persons to the Sessions Judge and of others to the High Court, the appeal 
-of all shall he to the latter tribunal"’—Statement of Objects and Reasons 
(1914) If severat persons are tried jointly, and the Assistant Sessions 
Judge passes a sentence of over four years’ imprisonment on some of the 
accused, and a sentence of less than four years on the others, the appeal 
by the latter will also he to the High Court and not to the Court of Session 
—Palanv Emp, 17MLJ 248,5CrLJ 496, Richhev Emp., 13ALJ 
272, 16 Cr 1..1 353, Q E v. jasingh, 1900 PR 12, Debi Diny Καὶ Ε, 
24 ALJ 1S, 27 CrLJ 175 (The contrary view held in Nittoor 
Mo:deen, 43 ML.J 561 is hereby overruled) Even if in such a case, 
the persons over whom sentences of over four years were passed did not 
appeal to the High Court, the appeal of the other persons over whom 
sentences of less than four years were passed would he to the Hiph 
Court and not to the Court of Session—Har Dayal vy Emp. 37 ΑἹ 471, 
IZALJ] 719,16 CrLJ 606; Ahmad Khanv Emp 1916PR 5 

Proviso (ὦ) —Where the accused was convicted by a District Mapis- 
trate under section 124A I. P C., and sentenced to two years’ imprizun- 
ment, and was in the same trial convicted of wn offence under sect cn ΤῈ 


, 
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1. P. C. and sentenced to one year’s rigorous imprisonment, the two 
sentences must be aggregated and considered as one sentence under sec- 
tion 35 (3) for the purposes of appeal, and the appeal against the single 
Sentence will lie to the High Court. It is not necessary that the prisoner 
will file an appeal against the conviction under section 124A to the High 
Court, and another appeal against the conviction under section [53A to 
the Court of Session—foy Chandra v. Emp., 38 Cal. 214 (219). 


409. An appeal to the Court of Session oF 

seseact Moet ge Sessions Judge shall be heard by 

senprenis te Court of the Sessions Judge or by an Addi- 
tional Sessions Judge: 

Provided that an Additional Sessions Judge shall 
hear only such appeals as the Local Government may, 
by general or special order, direct or as the Sessions Judge 
of the division may make over to him, 

Change :~The proviso has been added by section 113 of the 
Criminal Procedure Cade Amendment Act, XVIII of 1923. 

1110. Under this section, the Sessions Judge can transfer an appet! 
preferred to him to the Additional Sessions Judge; he cannot transfer it to 
the Assistant Sessions Judge for disposal. Even section 193 (2) does not 
confer on him such powers, because the word ‘case’ under that section 
does not include an appeat—Abdul Razzak, 37 All. 286, 16 Cr.L.J 316. 


410. Any person convicted on a trial held by | 

Appeal fi t Sessions pase or an Addition 

of Court of Session. a fudge, may appeal to the 
18 ourt. 


1110A, If 4 Sessions Judge imposes a fine for intentional insult 
to him im Court, in a summary way, the accused is said to be ‘convicted 
on a trial,’ and may appeal undes this section to the High Court~In 1 
Chappe Menon, 4 M H.C.R. 146 

Ἢ a Sessions Judge on appeal has taken additional evidence under 
sec, 428, and has dismissed the appeal, the prisoner has no further right of 


appeal to the High Court—~Ishahak, 27 Cal 372, 

*May appeal.’—~This section confers a right of appeal to the High Court 
to a person convicted on a trial held by the Sessions Judge or an Addi 
tional Sessions Judge. The word ‘may’ does not mean that it is at the 
option of the High Court to entertain or not appeals under this section 


Pohpi, 13 All. 171 (178). ᾿ ᾿ 
411. Any person Saeed on a trial held by ἢ 
Presidency Magistrate may appe# 

Appeal fi " : : τ 
of Presidency Magi to the High Court, if the Magistrate 
oe has sentenced him to imprisor- 
ment for a term exceeding six months or to fine exceeding 


two hundred rupees. 
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1111, ‘imprisonment,’"—The word ‘imprisonment’ means a substan~ 
tive sentence of imprisonment, and does not include an award of imprison~ 
ment in default of payment of fine, the operation of which is contingent 
only on the fine not being paid. Therefore, where the Presidency Magis~ 
trate inflicted a sentence of six months’ rigorous imprisonment and a fine 
of Rs. 200, and in default of payment, three months’ simple imprisonment, 
the two sentences of imprisonment could not be combined to give the 
prisoner q right of appeal—In re Jotharam, 2 Mad. 30; Schein v. Q. E., 
16 Cal. 799, Q. E. v. Hari, 20 Bom. 145. 


412. Notwithstanding anything hereinbefore con-~ 

_ tained, where an accused person 

aie sppeal in certain has pleaded guilty and has been 

pleads guilty. convicted by a Court of Session or 

any Presidency Magistrate or 

Magistrate of the first class on such plea, there shall be 

no appeal except as to the extent or legality of the 
sentence, 

1112. Conviction on his own plea :—The principle of this section is 
that the accused in pleading guilty to the charge is considered to have 
waived his right to question the legality of the conviction; he can only 
question the extent or legality of the sentence—Emp vy. Akub Ali, 31 
C.L.J. 122; Emp v. Jafar, 5 Bom. 85. When a person has been con- 
victed on his own plea by a Presidency Magistrate, no appeal shall lie to 
the High Court, except as to the extent or legality of the sentence, 
although he is sentenced for a term exceeding six months or to fine exceed- 
ing Rs. 200—Ja/ar, 5 Bom 85 Where a charge has been framed against 
an accused person under section 221 (7) of this Code, and such person has 
Pleaded guilty to the charge that he is a previous convict, the Appellate 
Court under section 412 is precluded from opening the question whether 
the accused is a previous convict or not—Emp. v. Kissan, 4 N.L.R. 163, 
9 CrL.J. 56. 


A person who pleaded guilty to the charge and was convicted by 8 
Second class Magistrate, is not barred from contending in appeal that the 
conviction is iMegal. Sec. 412 bars the appeal where the conviction was 
by a first class Magistrate—Chunilat v. Emp., 28 Bom L.R. 1023, 27 
Ὅρα). t148. 


If 2 person who has no right of appeal under this section, makes an 
appeal, and the Appellate Court hears the appeal, sets aside the conviction 
and scquits him, the order of acquittal fs without jurisdiction and must 
be set aside by the High Court—Emp. v. Nga Lu Gale, 5 Rang 710, 29 
Cr.L J. 115. (116). 

Extent and Icgality of the sentence :—Under this section, the right of 
appeal, when the accused has pleaded guilty, Is Itmited to such matter as 
may be a special ground of complaint with respect to the sentence, (as dis~ 
tinguished from the conviction Itself), whether on the ground that the sen- 
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« 
tence is beyond what the circumstances of the tase required, or that the 
sentence 1s illegal or not authorized by law—Emp. v. Jafar, 8 Bam. 85 
Although the Appellate Court may reject an appeal on the ground that the 
accused has pleaded guilty before the Lower Court, still the extent and 
fegatity of the sentence will have to be considered by the Appellate Court 
Govind Raghu, Ratantal 954; and in order to consider the legality of the 
sentence the Appellate Court must satssly itself that the plea of guilty was 
properly made after the nature of the olence was explained to and under- 
stood by the prisone-—~Kalu Dosan, 22 Bom, 759. 

But where no sentence was passed {e.g., where the accused was COn- 
victed upon his Own Plea of guilty, and was released under section 562 on 
fus executing a bond) the right of appeal is absolutely barred—Hayata V 
Crown, 1917 P.R. 20, 18 Cr.L.J. 401. 


413. Notwithstanding any- 
x _ thing  herein- 
apreatin before contain- 


413, Notwithstanding any- 
N Ἢ thing εγείῃτ 

o appeal 
petty cues, before contain 


etty cares. 

ee ed, there shall 
be no appeal by a convict- 
ed person in casés in which 
a Court of Session or the 
District Magistrate or other 
Magistrate of the first class 
passes a sentence of im- 
prisonment not exceeding 
one month only or of fine 
not exceeding fifty rupees 
only or of whipping only. 


ed, there sha 
be no appeal by a convict- 
ed person in cases in whi 

a Court of Session [ἢ * 
Passes a sentence of 1m- 
prisonment not exceeding 
one month only or in whic! 
a Court of Session or Dis- 
trict Magistrate or other 
Magistrate of the first class 
Passes a sentence of fine 
not exceeding rupees filty 
only. 2 


Explanation,—There is no appeal from a sentence 
of imprisonment passed by such Court or Magistrate 15 
default of payment of fine when no substantive sentence 
of imprisonment has also been passed. 

Change ‘—This section has been amended by section 24 of the 
Criminal Law Amendment Act, 1923, Under this tection as now amended, 
a sight of appeal is given against conviction by District Magistrates or 
Magistrates of the first Class where they pass sentences of imprisof™ 


ment even for 8 period of one month ΟΥ̓ less 


Under the old Is? 


{section 416) only an European Brinsh subject could appeal against suct 
sentence. “We consider that Outside the presidency towns at the case τ 
all persons, both European and Indian, there should be an appeal against 


any sentence of imprisonment passed by a Magistrate 
substantial Modification of the general law of the land and will to a τὶ 


This involves ἃ 
ertale 
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extent increase the work of the Sessions Courts. Nevertheless we are of 
opinion on general grounds, and apart from the particular case of the 
European British subject, that an appeal should lie agaist any sentence. 
It is to be noted that short sentences of imprisonment should where 
Possible be avoided, and the number of sentences of one month and under 
passed by District Magistrates and first class Magistrates should not, 
as far as we can judge, be very large In the case of a sentence passed 
in a trial by a Court of Session, we would allow no appeal in respect 
of a sentence of one month or under”—Report of the Racial Distinctions 
Committee, Para, 19. 


This section also gives a right of appeal agamst a sentence of whipping. 


1113, Sole sentence of imprisonment —Where the accused was sen- 
tenced to 14 days’ imprisonment and to pay the cost of court-fees, the 
sentence is a sole sentence of imprisonment not exceeding one month; 
and the order to pay the court-fees is no part of the sentence and is not 
4 sentence of fine added to imprisonment, so as to make rt appealable (sec. 
415)—Madan v. Haran, 20 Cal 687; Q. E. v Khajabhoy, 16 Mad 423, 
Emp. v. Karuppanna, 29 Mad. 188; Para Munyan, 1 Weir 724 Contra— 
Thangavelu, 22 Mad. 153, Anonymous, 2 Weir 723, 5 M.H CR App. 28. 


Fine —Compensation awarded under section 22 of the Cattle Trespass 
Act is not a fine, and therefore an appeal hes from an order awarding 
compensation less than rupees fifty—Rodriks v. Papa Dada, 46 Bom, 58, 
22 Cr J. 624, 


Aggregation of sentences :—Where a person 1s charged with two 
Separate offences in one trial, the amount of the whole punishment award- 
ed for the two offences must be regarded as one sentence for the purpose 
of determining whether an appeal lies or not—Harodhan, 3 CLR, Sil, 
Reg. v Rama, 1 Bom, 223, See section 415. 


Passing appealable sentence at the request of accused —When a 
Magistrate at first passed a non-appealable sentence, and shortly alter- 
wards at the request of the accused enhanced the sentence to make it 
appealable, and on appeal the Sessions Judge struck out the added sentence 
as illegal, and declined to hear the appeal on the ground that the sentence 
8s originally passed was not appealable, it was held that as the Magistrate 
had passed an appealable sentence, an appeal lay under this section, 
whether that sentence was passed legally or illegally, and that the Sessions 
Judge was bound to hear the appeal on the merits—Keshavial, 35 Bom. 
418, 12 Cr.L J. 481. 


414. Notwithstanding 


No upped anything here- 


from cer- inbefore con- 

taleey ium tained, there 
a : 

victons, Shall be no ap- 


ἣ peal by a con- 
victed person in any case 


414. Notwithstanding 


anything here- 
plesresa inbefore  con- 
tain sum. tained, there 
Mien = Shall be no ap- 


peal by a con- 
victed -person in any case 


1010 


tried summarily in which a 
Magistrate empowered to 
act under section 260 passes 
a sentence of imprisonment 
not exceeding three months 
only, or of fine not exceed- 
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tried summarily in which 
a Magistrate empowered to 
act under section 260 passes 
a sentence * * * of fine 
not exceeding two hundred 
rupees only, * * * 


ing two hundred rupees 
only, or of whipping only. 

This section has been amended by section 25 of the Criminal Law 
Amendment Act, XII of 1923. By this e«mendment, certain sentences 
‘passe on summary convictions which were originally non-appealable (vz + 
imprisonment for three months or less, or whipping) are now made 
appealable, Under the old law, only European British subjects could 
appeal from such sentences, 

If a Magistrate of the first class passes an order under sec. 562 in ἃ 
summary tral, this section does not apply, because an order under sec 
562 is not a sentence of imprisonment or fine, but section 408 will govern 
the case and an appeal will lie to the Court of Session—Emp v Hira Lal, 
AG All, 828 (829), 22 ALJ. 751, 25 Cr.L.J 1244. 


415. An appeal may be brought against any sen- 
tence referred to in section 

or section 414 by which any two of 
more of the punishments therein 
mentioned are combined, but no sentence which wou! 
not otherwise be liable to appeal shall be appealable 
merely on the ground that the person convicted is order 
to find security to keep the peace. 

Explanation.—A sentence of imprisonment in de- 
fault of payment of fine is not a sentence by which two 
‘or more punishments are combined within the meaning 
of this section, 

1114. Combination of sentences -—Where the accused was sentenced 
to one day’s imprisonment and a fine of fifty rupees, the fact that the 
accused was not actually sent to jail does not prevent the combination: 
the passing of the sentence of imprisonment is sufficient, and the two 
sentences of imprisonment and fine may be combined for the purposes οἱ 
-appeal—Alam, 33 Alt 510, 12 Cr.L.J. 389. 

Security to keep the peace :—The imprisonment to be undergo! 
default of furnishing security to keep the peace is not a part of ἃ sub- 
stantive sentence. If the substantive sentence is not in itself appealable, 
jt does not become so, merely because the person convicted has bee? 
ordered to find security to keep the peace—Maghu v. K. E., 7 OC. 335. 
4 Cr.L.J, 1054. 


Proviso to , sections 
Al3 and 414, 


ne in 
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The words “security to keep the peace” refer only to those cases 
where the accused is ordered to find security to keep the peace under this 
Code, and not where he is ordered to do so under any local enactment. 
Thus, where the accused was sentenced in a summary trial to a non- 
appealable term of imprisonment, and further ordered under sec. 31A of the 
Rangoon Police Act to give security, it was held that this section did not 
apply, and the sentence passed was appealable—Kathan v K. E., 4 L.B.R. 

9.4 

Again, this section applies where the accused is ordered to give 
security to keep the peace, and not where he is required to furnish security 
for good behaviour—Kathan ν. Καὶ E,4L.BR 359. 


415A. Notwithstanding anything contained in 

aye this Chapter, when more persons 

το obecial right of appeal than one are convicted in one trial, 

; and an appealable judgment or 

order has been passed in respect of any of such persons, 

all or any of the persons convicted at such trial have a 
right of appeal, 

This section has been added by sec. 114 of the Cr P. C Amendment 


Act XVIII of 1923, to remove the conflict of opimion which existed under 
‘the old law, as will be evident from the undernoted cases 


1115, Where several persons are tried and convicted at one trial, 
‘some of whom are sentenced to appealable sentences while the rest are 
awarded non-appealable sentences, all of them will be able to appeal, the 
fact that non-appealable sentences are passed on some of them does not, 
by virture of sec. 413, take away their right of appeal Sec 413 applies 
to the case where only a non-appealable sentence is passed and not where 
non-appealable as weil as appealable sentences are pronounced—Crown 
Vv Naurati, 1915 PR. 30, Ba Thaw v. K E,4LBR 354,9CrLJ 356; 
Jaisukh v. Crown, 1916 P R 16, Sheopaly Κα E,150C 386, 14CrLJ 
170; Lal Singh v. Emp, 38 All 395, Biswanath v Emp, 22 Cr.L J. 297 
{Pat) Section 413 curtails the right of appeal only in cases in which there 
is no sentence upon any convicted person above the limit prescribed by 
sec, 413; but if any of the convicted persons in the same case has received 
any punishment above that limit, the right of appeal of any other person 
Teceiving a sentence below that limit 3s not at all curtailed, but he along 
with the one who received a hgher punishment has the right uncontrolled 
and uncurtailed—Pheku v. K. E, 4 PLJ. 435, 20 CrLJ S45 (per 
Jwala Prasad J.). This view has been adopted in the present section. 

The contrary view was taken in In re Uruma, 15 Cr.L J. 371, 16 
M.L.T. 33; Venkatakrishnaya, 40 Mad. $91; Pheku v Καὶ E,4PLYJ. 
435 (per Atkinson J.); Husain Khon, 39 All. 293; Crown v Unar, 18 
Cr.L.J. 72, 10 SLR. 156; In re Annasami, 7 LW. S71, fhagra, 24 
Cr.L.J] 679 (All); in these cases it was held that the language of sec- 
tlon 413 was imperative and took away the right of appeal under such 
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circumstances, and the accused against whom non-appealable sentences 
were passed could not acquire the right by reason of the fact that they 
were tried jointly with some other persons who received appealable sem- 
tences—Annasami, 7 L.W. 571, 19 Cr.L.J. 623. This view has not beet 
accepted by the Legistature and is overruled by the present section. 


Where a person has been ordered to be released on probation of good 
conduct under sec 562 (which order is appealable under sec. 408) and 
other persons have been awarded non-appealable sentences, the Miner 
persons also will be entitled to appeal, by operation of this section 
Bahadur v. Ismail, 52 Cal. 463, 29 C.W.N. 151, 26 Cr.L.J. 455 Where 
more persons than one are jointly convicted in one trial by the High Court 
erlminal sessions, and leave to appeal is granted to one of them under 
sec. 449 (1) on the ground of his being an European British Subject, such 
leave should also be granted to the other accused (even if they are not 
European British Subjects) in view of the provisions of sec. 415A— 
Gallagher v. Emp., 54 Cal. 52, 28 Cr.L.J. 481. 


416, [Repealed]. 

This section, which has been repealed by the Criminal Law Amend- 
ment Act, XII of 1923 stood as follows :— 

“416. Nothing in sections 413 and 414 applies to appeals from sen 
tences passed under Chapter XXXII1 on European British subjects.” 

‘That is, it laid down that in respect of those sentences which were 
non-appealable in the ease of Indian subjects, an European British subject 
had a right of appeal ‘This distinction is now abolished and both Europes 
and Indian subjects are placed on the same footing, and given equal rights 
of appeal 


417. The Local Government may direct the Pub- 

lic Prosecutor to present an appe 

Appeal on behalf of to the High Court from an origina 

Government in ease of or appellate order of acquittal 

acquittal. passed by any Court other than ἃ 
High Court. 

If one of two accused is acquitted, and no appeal is preferred by the 
Government against his acquittal, he must be deemed to be innocent © 
the charge made against him, and the Sesstons Judge (in an appeal by 
the other accused against his conviction) ought not to pass any remarks 
impugning the correctness of the acquittal. If the Sessions Judge pas#> 
any such remarks, the High Court will order those remarks to 
expunged from the record—Abdul Aziz v. Emp., 25 Cr.L J. 1245 (Ush} 

1316. Only Government can appeal :—~The High Cot 
has no atthorty to entertain an appeal ander this section except upon 5: 
appeal by the Locat Government—Okhoy ν. Afadhoo, 19 W.R. 553 | 
David, 6 C LR. 245; Thandavan v. Persanna, 14 Mad. 363. The intento® 
of the Legislature is that there should be na interference by the His! 
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Court with acquittal, even though improper, except upon a formal appeal 
by the Locat Government—Emp. v. Muyaji, 3 Bom. 150. The law, by 
limiting the right of appeal against judgments of acquittal to the Local 
Government, prevents personal vindictiveness from seeking to call in 
question judgments of acquittal by way of appeal, and evidently intends 
that such interference shall take place only in those cases where there has 
been a miscarriage of justice so grave as would induce the Local Govern- 
ment to move in the matter—Dy Leg. Rem v Karuna, 22 Cal. 164 


Even the District Magistrate 1s not competent to refer the case to the 
High Court. See Note 1197 under sec 438 Where the prisoners con- 
victed by a Magistrate are acquitted on appeal by the Sessions Judge, it 1s 
not competent for the District Magistrate to transmit the proceeding to the 
High Court to have the Sessions Judge’s order of acquittal set aside— 
Inre A David, 6CLR 245. 


The power of appeal under this section should be sparingly used by 
the Government, but the discretion to exercise that power is not subject 
to the control of the High Court—Emp v Sakharam, 21 Bom LR 1054, 
Emp. v. Moti, 26 Bom LR 113, 25 CrLJ 786, Crown v Arjan, 1917 
P.R 43, 19 Cr J. 85,43 1C 245 


As to the High Court’s power of revising an order of acquittal, either 
at the imstance of the Local Government, or at the instance of a private 
complainant, see Notes 1204 and 1219 under sec. 439. 


1117. Public Prosecutor ‘~—Only the Public Prosecutor can 
file an appeal under this section. The Local Government cannot direct any 
other person to appeal. The Legal Remembrancer is a Public Prosecutor 
within the meaning of this section—Legal Remembrancer v, Tularam, 
23 CW.N 96, 46 Cal. 544 But the Legal Remembrancer of Bengal 
cannot be deemed to be the Public Prosecutor for the province of Behar, 
from the mere fact that he has been directed by a Setter of the Government 
of Behar to file an appeal in the Calcutta High Court under section 417 
against an order of acquittal passed in a Behar case, when the letter did 
not specially appoint him as such, and especially when there is already a 
Public Prosecutor for the province of Behar And the Legal Remem- 


brancer of Bengal therefore cannot file the appeal—Dy Leg Rem. v Gaya 
Prosad, 41 Cal 425 


A private prosecutor can neither present an appeal under this section 


nor apply in revision—Thandavan v Perianna, 14 Mad 363, In re Poona 
Churn, 7 Cal. 447, 


1118. High Court —An eppeal wilt he under this section only 
to the High Court Where a District Magistrate entertained an appeal 
from an order of aequittal passed by the subordinate Magistrate, it was 
held that the District Magistrate acted without jurisdiction—Rangasami, 
7 Mad 213, Sami Ayya, 26 Mad. 478 So also, a Sessions Judge has no 
right to entertain an appeal against an order of acquittal—Bayanath v, 
Gouri Kantz, 20 Cat 633; Baroda, 2 C.W.N. celvi 

Cr. 68 
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1119. Order of acquittal :—The withdrawal of a complaint 
by a complainant operates as an order of acquittal—Luchi, 19 W.R 55 
A judgment passed by the Sessions Judge, following the verdict of the jury 
acquitting the accused, is a judgment of acquittal for the purpose of appeal 
by the Local Government—Emp v. Judoonath, 2 Cal. 213 The words 
‘appellate order of acquittal’ mean and include all judgments of aa 
Appellate Court by which a conviction is set aside—Gokool, 24 W.R 4l 


The ‘acquittal’ contemplated by this section need not be acquittal 
upon all the charges Where in 8 case tried by jury, an accused charged 
with murder was acquitted of that charge but was convicted of culpable 
homicide not amounting to murder, this section would apply and an appeal 
by the Local Government would he in respect of the charge of murder, 
‘even though the judgment of the Sessions Judge was not a judgment οἱ 
absolute acquittal—Emp. v Judoonath, 2 Cal. 273, Sitaram v. Emp. 12 
O.L.J. 421,2 OWN 550, 26 Cr.LJ 1364. 


The acquittal in this section means the particular acquittal complained 
Οἱ by the Government. Where the accused is charged under secs 211 
and 5001 P. C. and acquitted of both the offences, but the Government 
preferred an appeal against the acquittal under sec. 500 1 P. Code, the 
High Court cannot question the propriety of the acquittal under sec 21 
LP C—Q. Ε. ν. Karigowda, 19 Bom. 51. 


An order of a Sessions Judge passed on appeal under sec 406 aise 
charging an accused who was ordered by a Magistrate under sec. 118 to 
furnish security for good behaviour, cannot be considered to be an original 
or an appellate order of acguiital within the meaning of sec. 417, 50 νὴ 
to give the Local Government a right of appeal to the High Court~Emp- 
v. Sama: Deen, 1 Luck. 231, 13 OLJ 276, 27 Cr.L.J. 626. 


Interlocutory orders .—This section allows an appeal only 
from an order of acquittal but not from any interlocutory order (¢ & op 
order refusing to amend the charges) which he has passed in a case whiel 
has ended in an acquittal. Any objection to such an interlocutory order 
cannot be included in the grounds of appeal agamst the order of acquittal. 
An order refusig to add or amend the charges is not an “order <t 
acquittal’, it is not even an order which can be said to form the pasis Οἱ 
the order of acquittal or a necessary condition of its tenabslity It cannot 
be said that the acquittal was due to the circumstance that the amendment 
was not allowed But an order excluding &s irrelevant a body of evden 
tendered for the Crown, which had led to an acquittal as a logical 2” 
mevitable consequence, stands on a different footimg In such ἃ case the 
Government, on its appeal against the acquittal, can also take objector 
to the order excluding the evidence—Q E. v. Vaprram, 16 Bom. 414 (428i 
followed in Emp v. Stewart, 21 SLR. 55, 27 Cr.L J. 1217 (1228) (per 
Rupchand A J.C). In the latter case, Kincaid J C. 1s of opinion (dissenting 
from 16 Bom 414) that although an order refusing to add or alter charges 
48 not appealable under section 417, still af such order 1s followed by # 
order of acquittal, the Local Government may appeal. 
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1120. When appeal will lié :—An appeal against acquittal is 
a special weapon which the Local Government judiciously reserves for 
exceptional occasions and which is used after most anxious consideration 
and in cases which are themselves of great public importance or in which 
a principle is involved It cannot be expected that the Government will 
utilise it freely in cases which, though of importance to individual subjects, 
are of little or no general interest—Siben Rat v Bhagwat, 5 Pat 25 (32), 
27 CrL.jJ. 235. The High Court will not interfere merely because it 
might stself, sitting as a Court of original jurisdiction, have arrived at a 
different conclusion—Mangat, 1903 PR 11; Jawat, 19 Cr.L J. 275, 44 
LC. 179, 1918 PLR. 70, Bishen Singh, 1914 PLR. 125, 15 CrLJ 
203 (207); Emp. v. Ram Karan, 26PLR 295, 7 Lah LJ 528, 26 CrL J 
1141, Robinson, 16 All 212, Gayadin, 4 All 148, Kunja Dusadh, 23 
Cr.L.J 410, 3 Ρ Τὶ 306, but st must be shown, before an appeal can 
be accepted, that the judgment of the Lower Court was so clearly wrong 
or perverse or unreasonable that its maintenance would amount to a mis- 
carnage of justice—Ghulam Muhammad, 1897 PR 10, Emp v Ram 
Karan, supra; Gayadin, 4 All. 148, Bishen Singh, supra, Q Ε ν᾿ Robin- 
san, 16 All. 212, Kunja Dusadh, 23 CrL.J 410, 3 PLT. 396, Emp v 
Sundardas, 26 Cr 1..}. 1028 (Sind) In respect to pure questions of fact, 
the power of Government to appeal from an acquittal should be limited to 
those cases where through the incompetence, stupidity or perversity of a 
subordinate tribunal such unreasonable and distorted conclusions have 
been drawn from evidence as to produce a positive miscarriage of justice, 
Where the decision of the Subordinate Court is am honest and not an 
unreasonable one, of which the facts were susceptible, the High Court 
will not interfere—Q Εν vy, Robinson, 16 All 212 The interference of 
the High Court should be limited to those instances in which the Lower 
Court has so obstinately blundered and gone wrong as to produce a result 
mischievous at once to the administration of justice and to the interests of 
the public—Emp v Gayadin, 4 All 148. In a Punjab case, however, tt 
has been held (dissenting from 4 All 148) that sec 417 appears to place 
the Local Government in no better or worse position in appealing from a 
conviction, and it would be legislating rather than interpreting the law, to 
weigh a Government-appeal with the necessity of showing that the Court 
sbelow ‘obstinately blundered’ or ‘has so gone wrong as to produce a result 
mischievous to the administration of justice and to the interests of the 
public'—Emp. vy Uttam, 1885 PR 29 In some other Punjab cases tt 
has been held (dissenting from the Allahabad rung} that in order to 
justify interference with a judgment of acquittal on a question of fact, it 1s 
suffictent if the finding is clearly wrong on the evidence and unreasonable 
im the opinion of the Appellate Court, whether or not the unressonableness 
amounts to perversity, stupidity or imcompetence or whether the Court 
below can be said to have obstinately blundered in coming to 1t-—-K E 
v Chatter, OL PR 7,1 CrLJ 781, 1904 PLR 97 Emp. v Bakhta- 
war, 28 P.L.R. 313, 28 CrL 1 586 (861) In an appeal by Government 
from acquittal, the accused starts with a double presumption in his favour. 
Firstly, there is the tule thst it Is for the prosecunon to make out their 
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case, and untit they do so beyond all reasonable doubt the accused must be 
presumed to be innocent, and secondly, that the accused having succeeded 
in securing an acquittal from a Court, the superior Court will not interfere 
unnl the Crown show conclusively that the inference of guilt is irresistible 
—Ghulam Nabi, 6 Pat. 768, 29 Cr.L J 301 (305). Before the High Court 
will interfere with an acquittal, the culpability of the accused must be very 
clear and indubstable—~Lachhman Das, 1918 P.W.R. 30, 19 Cr.L.J 710 


Where there has been an acauittal by a unanimous verdict of the jun 
accepted by the Sessions Judge, the mere fact that there has been ἃ 
misdirection to the jury will not justify the reversal of the verdrct, 
unless the misdirection has in fact occasioned a failure of justice—Shyam 
Sundar, 26 CWN. 558 The High Court will not accept an appeal 
against an acquittal merely because the trial in the Court below was 
aMegal on account of musjoinder of charges; the Appellate Court will 
interfere only where it is satisfied that the order of acquittal is obviously 
eftoneous or is one which should not be maintained owing to the [79] 
Court having omitted to consider material evidence—jagat Ram, 48 1c 
167, 19 Cr L J. 987 (Punj.). Where no evidence whatsoever was produced 
against the accused owing to the neglect or omission of the Crown, aad 
he was acquitted, the High Court would not accept an appeal against the 
acquittal and remand the case to the lower Court on the ground thit 
there had not been a proper trial of the accused Such a procedure would 
expose the accused to 8 further ordeal and expenses, and he ought not 
to be made to suffer because of the deficiences of the prosecution in the 
conduct of the trial—Crown v Jaswant Rar, 5 Lah 404 The High Court 
wil not interfere unless the judgment of the Court below was wrong af 
perverse and without jurisdiction and based upon obvious errors in proce: 
dure ; it will not interfere where the decision of the Magistrate even shows 
wrong was based at the most on a doubtful weighing of facts and not © 
any irregularity or negligence or other matter going to the jurisdiction ΟΓ 
the regularity of the trial—Dy. Legal Remembrancer vy Amulya, 18 C.W 
666, 15 CrLJ 160. Where the question involved in the case is not of 
any public interest, and the parties have a remedy in a Civil Court, 0? 
interference with the order of acquittal 1s necessary—Ganga Singh * 
Ramzan, 26 Cr.L J 337 (Lak.}) Where the evidence ts all oral and is 
credibility is a mere matter of opmion without involving other consdett 
tions, the opinion of the Court which heard the witnesses must be treate? | 
as almost conclusive and the High Court should not ontertere—Chall” 
Singh, 1904 P.R. 7, 1 Crh J. 781; Bishen Singh 1914 P.L.R, 125, 1’ 
CrL.J 203 (207); Emp v Samand, 22 CrLJ 172 (Lah.), Before t 
High Court could interfere, st must be satisfied that the indications 4 
mistake are obvious or the evidence is too strong to be rejected —Chet’ 
Singh, supra; Bishen Singh, supra, Md Shafi, 1918 ΡΠ. 25, 19 Crl 
723; Paltia vy, Crown, 20 Cr LJ 188, 49 1.C 604, 1919 ΡΠ, 12, Ert 
v Samand, 22 CrLJ 172 (Lah), 59 LC 924. An appeal will he uti” 
this section when there is an error of law on the part of the Lower Cct™ 
—Timmal, 21 ἈΠ. 122 Where the Session Judge has overlooked the 7" 
and crucial circumstance which goes to corroborate the evidence of © 
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complice and has acquitted the accused, the High Court will entertain the 
peal from acquittal, and determine one way or the other the guilt of the 
4- τ cused—Gobardhan, 9 All 528 Where the Lower Court has considered 
2 evidence from a wrong angle, and has come to an erroneous decision, 

appeal will le, and the High Court has jurisdiction to convict the 
eat τ sused—Emp. ν, Sunderdas, 21 5.1, 111, 26 Cr.L.J. 1028 (1029); Emp 
2"? Kadir Bux, 9 S.L.R 17, 16 Cr.L.J. 604, 32 1C 137. 


: ΠΝ 1121. Appeal from acquittal! and appeal from convichon com- 
wy ed :—The Code makes no distinction between an appeal from an 
δον 46 7 quuttal and one from a conviction. Any τοῖς of Court which differentiates 
Το «sr position would be tantamount to an usurpation of legislative functions 
" agi’ the Court. If there is any difference in the respective positions of 
“ay fivernment as appellant under sec. 417 and a convict appealing from the 
<~ y¢lgment convicting and sentencing him, it takes tts rise from the principles 
oe judicial construction and adjudication in criminal cases, with which the 
Me ,tute law has no concern, There are certain rules of adjudication and 
ineye "duet which Judges in India invariably follow One of these 1s that 
ne v-oty man 15 to be presumed innocent until his gunlt 1s established , another 
-: τὰ μι that af there 1s a reasonable doubt, the accused must have the benefit 
. that doubt An appellant from a judgment of conviction can always 
Ζ yoke the support of these principles, 1f he can show that the facts of his 
je come within their purview If he makes out that the essential 
i ("dence against him is not sufficiently reliable, as the lower Court thought, 
ι ~ that all reasonable doubt as to his guilt 1s not removed thereby, he is 
aoe ind to succeed on these principles An appellant from a judgment of 
μὴ at quittal has, on the contrary, to work in the face of these principles and 
v ἦ εν ν ὅλ 05}. the Court that the accused can derive no benefit from them on 
Noon facts of the case under appeal His task is thus naturally more 
eh Jeult than that of the convict appellant. In all questions of fact, the 
xs urt of first instance, which has all the witnesses before itself, has a great 
“>t santage over the Court of appeal, which deals with the evidence second- 
por κά; great regard is therefore paid to the opinion of the first Court on 
Fe man oral evidence, and a Court of appeal 15 ordinarily reluctant to differ 
*\4im its opinion, unless for cogent grounds In an appeal from a conviction 
2% ΔῈ regard is tempered somewhat by considerations of fairness to the 
et Ξ fused In deciding the question of his guilt which the highest principles 
ah ὁ ey criminal law enjoin on the Courts But such considerations have no 
ae fg itication im an appeal from an acquittal where naturally the Court 1s 
at! aes ot disturbing a nding of the first Coan tejetung the evidence 
ae τ ἀπε the accused as unreliable and declaring his innocence ~The cumuta- 
va ota, 8 effect of these considerations creates a considerable difference between 
, Οὔ ΜΕΝ ar eppeal from a conviction and one from an order of acquittal as regards 
BS Bell, y decision of their subyect matter, though both appeals are placed on the 
i 2 “ MoM ie footing in the statute law of procedure—K. E v Chatter Singh, 
gM “tt HW PR. 7, ΘΟΕ PLR 97, 1 CrLJ 781; Q@ E v Bibhut, 17 Cal 
ste "yh; Harnaman, 1909 ΙΕ. 15, 41C 864, 11 CrLJ 66 Upon sound 
yi 5 6) merples of criminal jurisprudence, the indications of error im the judg- 
ὡς 4 ἡ πὶ of acquittal ought to be clezrer and more palpable and the evidence ,; “ 
ε δ otter 
τ ὦ αι 
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More cogent and convincing in order to justify its being set aside tha 
would be necessary in the case of a judgment of conviction—K Ε. ' 
Chatter Singh, supra; Emp. v. Bakhfawar, 28 P.L.R. 313, 28 Cr.LJ ὅξ 
(561); Emp. v. Turezi, 1920 P.LR. 125, 21 CrL J, 349, 551 6. 68 
Apart from these considerations, there is no distinction as to the mod 
of procedure between the two classes of appeals, Both appeals ar 
governed by the same rules and subject to the same limitations There t 
nothing in the Code which indicates that an appeal from an acquitts 
allowed in the interest of public safety, peace and order, should receive an: 
different treatment from any other appeal or class of appeals—Harnaman 
supra, Q. E v Bibhuti, 17 Cal. 485; Q. E. v. Prag Dat, 20 All 459 
Uttam, 1885 PR 29; Lakshmi Narasimham, 2 Weir 462, Chatter Sing! 
1904 PR. 7, 1 Cr.L.J. 781 In both kinds of appeals, the appellant ha: 
to satisly the Court that there does exist some good and strong ground 
apparent ttpon the record for interfering with the deliberate determination 
by the Judge who has had all the evidence before him and has arrived at 
that determination with that great advantage in his fayour—Q E. v Pras 
Dat, 20 All 459. So also, with regard to the considerations of evidestce, 
an appeal from an acquittal does not stand on a different footing from an 
appeal from a conviction. No distinction is drawn in the Code between 
two two kinds of appeal, as regards dealing with the evidence-—-Dy Legal 
Remembrancer vy Matukdhant, 20 C.W.N. 128, 17 CrL.J 9, Emp Ὁ 
Sakharam, 21 Bom L.R. 1054, 21 CrL.J 17, 54 1.6, 161. If the High 
Court thinks that the lower Court has taken an erroneous view of the 
evidence and should have convicted, the High Court can convict he 
accused, in the same way as it ean acquit an accused in an appeal against 
a conviction, if it thinks that the lower Court ought to have acquitted In 
this respect the Code makes no distinction between an appeal from a 
acquittal and an appeal from a conviction—Emp v. Mott, 26 Bom L Ἢ 
113, 25 Οτ.1.]. 786; Emp ν Sakharam, supra, Emp. v. Kadir But © 
SLR. 17, 16 Cr.LJ 604, 321C 137. An appeal by Government agaist 
acquittal must be considered on tts merits just as any other appeal always 
must be. The onus is on the appellant, and the onus 1s all the heavier If 
the judgment appealed from is one which approaches the consideration a 
the question from a correct point of view and gives the accused the bene) 
οἱ ἃ reasonable doubt which exists in the mind of the Judge—-Emp ὅσ 
Autar, 47 All 306, 23 AL.J 25, 26 Cr LJ. 676. 

In an appeal from an acquittal, as in an appeal from a conviction, 
appellant is entitled to go thto facts and ask the appelfate Court to sake 
a view of facts different from that taken by the tral Court But faa 
accttsed mm an appeal from acquittal retains his right of beng presume 
to be imfocent until the charge is fully brought home to him he has τὲ 
right of being given the benefit of any reasonable doubt as to his ae 
he has also the benefit of the opinion of the trial Court upon the credibi! gle 
of the witnesses whom that Court had the advantage of seeing tace 10 {405 
and he has the might to ask the Appellate Court that the acquittal show 
not be set aside ynless the triat Court has taken a perverse view of te 


the 
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evidence and has arrived at an unnatural and distorted conclusion—-Deboo 
Singh, 8 Pat. 496, 1929 Cr. C. 243 (248). 


In a criminal appeal by the Government to the High Court, the 
arrest of the accused may be ordered pending appeal—Gobin, 1 Cal. 281, 
Mangu, 2 All. 340. In capital cases, in which the Government appeals 
under this section, it is undesirable that the prisoner’s fate should be 
discussed while he remains at large; in such cases, the Government should 
apply for the arrest of the accused under section 427—Gobardhan, 9 All. 
528, Where, on an appeal under this section, the accused 1s arrested and 
convicted, and sentence 1s passed on him, the sentence will run from the 
date of the committal of the accused to jail and not from the date of the 
arrest or of the sentence—Mahuddi, 6 C.L.R. 349. 


Limitation :—An appeal under this section must be presented 
within six months from the date of the order appealed against (see Art, 157 
of the Indian Limitation Act, 1908). 


418. (1) An appeal may lie on a matter of fact 
Appeal. on what as well as a matter of law, except 
matters admissible. where the trial was by jury, in 
which case the appeal shall lie on a matter of law only. 


2) Notwithstanding anything contained in sub-sec- 
tion fi or in section 423, sub-section (2), when, in the 
case ἢ a trial by jury any person is sentenced to death, 
any other person convicted in the same trial with the 
person so sentenced may appeal on a matter of fact as 
well as a matter of law, 


Explanation.—The alleged severity of a sentence 
shall, for the purposes of this section, be deemed to be a 
matter of Jaw. 


Change .—Sub-sec. (2) has been added by sec 115 of the Cr 
P. C. Amendment Act, XVIII of 1923 The reason 15 stated below 


1122. Scope of section —This section is applicable alike both 
to appeals by Government (sec 417) against an order of acquittal and to 
appeals by convicted persons against 2 conviction and sentence—Emp 
v. Gubbi, 17 C.PL.R 75 (92) Therefore where in 2 case tried by jury, 
the Local Government appealed to the High Court under section 417 
against an order of acquittal, and the grounds of appeal were all questions 
of fact, the High Court rejected the application, because under this section, 
an appeal in the jury-case could he only on a question of law —Parmeshur, 
10 Cal 1029 

A Judicial Commissioner sitting on the original side and holding a “ 
sessions trial is to be deemed a Sessions Judge and not a Judge of the 
High Court, and an appest from his decision hes under th.s section to 
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a Bench of the Judicia! Commissioner's Court—Khudabux v. Emp., 19 
SL.R, 309, 26 Cr.L.} 562 (F.B.). 


1123. Trial by jury :—Where the trial was by jury, the appeal 
would Ne om a matter of law only, By restricting appeals from cases 
triable by jury to matters of law only, this section gives finality to the 
verdict of the juty, where there has existed no error of Jaw nor mus- 
direction, and where the Judge has concurred with the majority~Baloppa, 
Ratantal 730, 


_ The words ‘where the trial was by jury’ mean ‘where the tna) was 
in fact held by jury’ and not ‘where the trial ought to have been held 
by Jury." And therefore where the accused was tried by jury in a case 
which ought to have been tried with the aid of assessors, no appeal would 
Ne except on a question of law; the trial would be treated as one 
by a jury—~Parbhushankar, 25 Bom, 680; Jeyram, 23 Bom 696, Sarja 
Kurmt, 25 Cal, 555 But in Mohim Chunder, 3 Cal 765, Goshain 
Luchmun, 24 WR. 30, Bavabhat, Ratanial 961, Narkoo, 18 W.R. 59, tt 
was held that in stich a case the trial would be deemed as one held with 
the aid of assessors, treating the verdict of the jury as the opinion of 
the assessors, and the prisoner would not lose his right of appeal on the 
facts, In Pattikadan Ummaru, 26 Mad 243, where a person was charged 
with an offence tnable by jury, and the jury acquitted him of that 
charge but found him guilty of an offence triable with the aid ot 
assessors, Benson ἢ, held that the verdict was to be treated as an opinion 
of assessors, and that an appeal lay om the facts of the cases but 
Bhashyam Aiyanger J held that the jury had authonty under section 238, 
in trying an offence triable by jury, to find as an incident to the trial 
that certain facts were proved in the trial which constituted a minor 
offence, and to retuen a verdict of guilty on such offence, though such 
offence might not be triahie by a jury, and therefore in this case the 
verdict was to be treated as a verdict on a trial by jury and an appeal 
would fie only on a point of law 

In ἃ case where a person is tried by a jury, and there js also enothet 
charge which is tried by the Judge with the same jury as assessors, afl 
appeal will lie on a question of fact—Karuppa Gounden, 18 Cr LJ. 346 
(Mad }. 

1124. Matter of law .~An appeal under this section from cases 
tried by jury lies on matters of law only, and the Appellate Court cannot 
go ito the facts of the case. If st were to do so, it would be substituting 
the decision of the Judges of that Court for the verdict of the jary who 
had the opportunity of seeing the demeanour of witnesses and weighins 
the evidence with the assistance which this affords, whereas the Judges 
of the Appellate Court can arrive at a decision only on ἃ perusat of the 
paper-evidence--Wafadar v. Q Ε΄, 21 Cal 985; Ikramuddin, 39 Αἰ, 3433 
Ramesh Chandra, 46 Cal 895, 23 Ὁ ἍΝ 661. If there is no question 
of law mvolved in the case, the High Court has no power to interfere, 
however absurd or perverse the verdict may be—-Chinna Teven, 14 Mad 
36, But this section does not probibit rhe High Court, in 2 case in swhich 
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an appeal lies on a question of Jaw, from deciding questions of fact which 
other sections of the Code require the Court to decide in order to do 
justice in the case—Smither, 26 Mad 1 (14) See page 1119 post. 


Every petition of appeal in cases tried by jury should state clearly in 
what respect the law has been contravened. The Court will not hunt 
through the records and find out the illegality if any The parties must 
point out in their petition of appeal wherein there has been a departure 
from the law. Unless the exact contravention of law is pomted out, the 
petition of appeal is hable to be rejected—Gopal, 1 WR 21, 


Examples oj ‘matters of law’.—The question as to the admissibilty 
of evidence which has been rejected by the Sessions Judge is a matter 
of law—Piftambar, 2 Bom. 61; so also, the question as to whether the 
evidence which had been admitted by the Sessions Judge ought to have 
been admitted is a matter of lav—Emp. v. Waman, 27 Bom. 626; 
Ramesh, 46 Cal, 895, 23 C WN. 661, so also, an omission to consider 
relevant evidence—7 Cal 263, or a misdirection to the jury—Alh Fakir, 
25 Cal 230; Ramesh, supra, or a non-direction by the Judge on a 
question of prime importance in favour of the prisoner—Malgowda, 27 
Bom 644 But the High Court will not interfere with the verdict of the 
jury merely because the Sessions Judge admitted an inadmissible 
evidence regarding an unimportant matter which had only a remote bearing 
on the question in issue and the admission of whrch could not have affected 
the verdict of the jury—Keramat vy K. E., 42 CLJ 528, 27 Cr.L.J. 
277. 


‘The High Court on a point of law as to the admissibility of evidence 
can review the whole case and determine whether the admission of 
rejected evidence would have affected the result of the trial-Pitambar, 
2 Bom 61; Ram Chandra Gooma, 19 Bom 749 


When High Court can go into facts —Where a Judge does not apree 
with the verdict of the jury and submits the case to the High Court 
under section 307, the whole facts of the case may be gone into by the 
High Court The clear provisions of section 307 allowing the High 
Court to consider the entire evidence are not im any way curtailed by 
section 418 or 423 and the High Court can interfere with the verdict of 
the jury if at thinks proper to do so--Q E v McCarthy, 9 All 420; see 
also Ikramuddin, 39 AH 348 So also, the High Court can go into the 
facts when a case is referred to it under section 374 for a confirmation 
of the sentence of death—Jaffir Ale 19 WR 57, Ο E wv Chatradhart, 
2CWN 49. In short, in a case tried by ἃ jury, the High Court can 
enter into facts only on a reference under section 307 of 374, and not 
on an appeal under this section 


Sub-section (2) :-—Where in a Sessions trial of several accused, 
one of the accused was sentenced to death, and the other to lower punish- 
ments, and alt of them appesied. it was held under the old law that the 
High Court, on 3 reference under section 374 in respect of the person” 
sentenced to death, could go into the facts, but in dealing with the ἡ 
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appeal of the other persons the High Court must be confined to matters 
of law and could not enter into the facts—Q. E. v. Chatradhari, 2 C.W N. 
49. This anomaly 1s now removed by sub-section (2). ‘This clause 
Provides that when in the case of a trial by jury, one person is sentenced 
to death and another to 8 lower punishment, the second accused may 
appeal on a matter of fact as well as on a matter of law. This is intended 
to remove the anomaly under the existing law that a High Court acting. 
under section 374 could consider the facts of the case as regards the 
former accused, but on an appeal of the second accused could only inter- 
vene on a point of law’’~Statement of Objects and Reasons (1914) 


419. Every appeal shall be made in the form of a 

petition in writing presented by the 

appellant or his pleader, and every 
such petition shall (unless the Court to which it is pre- 
sented otherwise directs) be accompanied by a copy ©! 
the judgment or order appealed against, and, in cases 
tried by a jury, a copy of the heads of the charge recorded 
under section 367. 

1125. Scope of section :--This section prescribes the fornr 
under which a petition of appeal is to be presented. It applies even where 
the accused is in jail; section 420 deals only with the manner in whieh the 
petition of appeal is to be presented when the petitioner 1s in jail, aot 
does not dispense with the other formalities prescribed by this section 
Section 420 is not derogatory to the general rule laid down in sector 
419—Q E v Pohpt, 13 Atl. 171 (179). 

1126. Contents of petition :—A petition of appeal in ἃ cas 
tried by jury can be made only on a question of law, and the petition should 
state clearly in what respect the law has been contravened ‘The Court 
will not hunt through the records to find out the illegality, i? any. 1 
the contravention of law is not stated in the petition, it will be rejected 
Gopal, 1 W.R 2ι. 

A petstion of appeal containing defamatory statements agaist the 
Magistrate will not be entertained, Such petition may be returned for 
representation after eliminating the scandalous remarks—in re Chive 
Durant, 15 Bom, 488 <A petition of appeal containing a false statement 
will not make the petitioner liable to punishment for the false statement; 
because a criminal appeal is 8 continuation of the criminal case, and the 
appellant has got all the privileges of the accused—Subbayya, 12 Mad. 
451 (cited in Note 981 under section 342) 

1127. Presentation of petition :~As regards presentanos. 
no special method 15 enjoined in the Code, and the question is one © 
administrative Convemence alone. Therefore an actual presentation to 86 
officer of the Court, such as ἃ Bench Clerk (in the High Court) or to oné 
of the Judges, its members, 15 valhd—Kadirikoya, 39 Mad, 527, 29 ML J 

. ἴοι. But depositing a petition of appeal mm α box kept for the convenience 
- ay 


Petition of appeal. 
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of parties {in the compound of a Court-hause} and Intended for the deposit 
of papers for the Court 15 not a proper presentation, because the box is 
not intended for appeals and also because 8 petition of appeal might have 
been deposited there by a person who could not legally present it—Vasu- 
devayya, 19 Mad, 354. 


The petition should be presented in person; the transmission of it by 
post is not a sufficient compliance with the requirements of this section 
—Lurisetti Pitchaya, 2 Weir 467, Bhagwan, Ratanlal 464; Arappa, 15 
Mad 137. 


Presentation by Pleader —The petition should be delivered to the 
proper officer of the Court, either by the appellant or by his pleader— 
Q. E. v. Arlappa, 15 Mad. 137. Presentation of an appeal by the vakil’s 
gomasta or clerk is equivalent to presentation by pleader, if the vakil 
has signed the petition and has been duly authorised by a vakalatnama— 
Gudiyati Samuel, 2 Weir 469, Karuppa Udayan, 20 Mad 87 But pre- 
sentation of the petition through a person who 1s not the clerk of the 
pleader, and over whose action and conduct the pleader has no control, 1s 
not a proper presentation~Q, E v Ramasam:, 21 Mad 114 Where a 
petition of appeal was prepared on behalf of three accused and signed 
under vakalat by their pleader, and was presented by another pleader 
who held vakalat only from one of the accused, it was held that there 
was a proper presentation of the petition of appeal on behalf of all 
the accused—Muthu Mira, 2 Weir 470 (471) But where the prisoners 
had conflicting interests to each other, eg, where each of the prisoners 
made confessions exonerating himself and incriminating the other, 1t would 
be improper for one pleader to present an appeal on behalf of both and 
to represent both who had conflicting interests—Hira, 1890 PR 13. 


The word ‘pleader’ includes a ‘muktear' as well as any other person 
authorised ,by the appellant, and the presentation of the petition through 
them would be proper—Imp v Sivaram, 6 Bom 14, In re Suba Attala, 
1 Mad 304 This is now made clear by the present definition of the 
word ‘pleader’ in section 4 (τὴ as amended in 1923, by which a mukhtear 
has been placed on the same footing as a pleader 


1128. Copy of judgment —It 1s in the discretion of the 
Appeltate Court to admit an appeal without its being accompanied by a 
copy of the judgment or order appealed against, where imjustice might 
accrue to the appellant by insisting on a strict compliance with this sec- 
tion, But in such eases, before hearing the appeal, the Court should 
have before it a copy of such judgmemt or order which 1 mav pet by 
sending for the record—Emp v Sitaram 5 Bom R 704 Where there 
are several accused in a case, and all of them prefer ἃ joint appeal, only 
one copy of the judgment appealed against ts required to be filed, and 
ir 15 not necessary that there shal) be a disunct appeal-penon by each 
of the convicted persons separately accompanied by 8 separate copy of the 
judgment—Emp v Sttaram, 5 Bom LR 704, Satasha v Erip., 18 
Cr.L.J 512 (Οὐδ) Where the order appealed against is not complete 
in itself, and the reasons of the dismissal are given in another judgrent 
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to which the order refers, a copy of such judgment also must be filed— 
Parmanand v. Mohan Lal, 30 Cr.L.J. 235 (236). 

The Appellate Court has a discretion to dispense with the copy or 
order appeafed against not only at the time of filing the appeal but even 
at any subsequent stage—Parmanand, supra, 

A copy furnished in the prisoner’s own language is sufficient ~ 
Ratanlal 82, See notes under Section 371. 


420. If the appellant is in jail, he may present his 
petition of appeal and the copies 
accompanying the same to the 
officer in charge of the jail, who 
shall thereupon forward such petition and copies to the 
proper Appellate Court. 

1129, This section deals with the manner of presentation of an 
appeal by a prisoner in jail, but it does not dispense with the formalities 
‘prescribed by section 419, These formalities must be observed; see 13 
All, 171 cited in Note 1125 under section 419, 

, Where the petitioner is in jail, every facility such as pen, ink, paper 
and even a writer should be allowed to him to enable hum to prepare the 
petition of appeal—Nitto Gopaut, 13 W.R. 69; Shek Dadabhar, 1 ΒῊ CR 
16. 


Procedure when ap- 
pellant in jail. 


Where a jail appeal has been presented through the officer-in-charge 
of the jail and has been dismissed under sec. 421 no further appeal can 
be preferred through Counsel under section 419—Khiali, 44 All 759, 23 
Cr LJ, 505; Gaya Din, 24 OC 304, 23 Cr.LJ 148; In re Kunkammad, 
46 Mad. 382 (392); Ram Autor v Emp., 11 O.L.J. 536, 1 OWN. 354 
25 Cr.LJ 1313. The reason is that when a right of appeal has once 
been exercised, and that appeal has been disposed of, the accused will 
not be allowed to appeal again—Khuali, supra 

A jail appeal can be heard and disposed of by a Vacation Judge~ 
dn re Kunhammad, 46 Mad. 382 (399) 

A jail appeal was preferred by some of the prisoners, and while the 
appeal was pending, a petition of appeal on behalf of some of the prisoners 
was filed through a mukhtar, The Sessions Judge rejected the 74:1 appeal 
in ignorance of the fact that an appeal had been filed through a mukhtat 
Held that the High Court in its revisional powers would set aside the 
order of dismissal of the jail appeal, and direct the Sessions Judge to 
tehear both the appeals—Emp. v. Mewa Ram, 48 All. 208, 23 ALJ. 
1051, 26 CrLJ 1621. 

When a prisoner sentenced to death subject ta confirmation of the 
High Court presents his appeal from jail under the provisions of this 
section, and the Local Government has granted him the privilege of 
being represented by 2 counsel at the expense of the Crown, but the 
accused refuses to give any instructions to stich counsel, stating that he 
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does not wish to be represented by him, it is the duty of the counsel to 
conduct the appeal on behalf of the accused, without in the least con- 
sidering what the accused’s views may be on the subject. The con- 
cession of the Crown towards the accused may or may not be appreciated. 
by the accused, but it in no way affects the conduct of the appeal-—~Ram 
Prasad ν. Emp., 4 O.W.N. 638, 28 CrL.J 679 (680) 


421. (1) On receiving the petition and copy under 

section 419 or section 420, the 

Summary dismissal of Appellate Court shall peruse the 

sppeal. same, and, if it considers that 

there is no sufficient ground for interfering, it may dismiss 
the appeal summarily : 


Provided that no appeal presented under section 
419 shall be dismissed unless the appellant or his pleader 
has had a reasonable opportunity of being heard in 
support of the same. 


(2) Before dismissing an appeal under this section, 
the Court may call for the record of the case, but shall 
not be bound to do so. 


1130. Appellant not bound to appear —Once an appeal 
is received, it should not be dismissed merely because the appellant or 
his pleader failed to appear to support the petition, but the Appellate 
Court must consider whether there exist sufficient grounds for its inter- 
ference, and must judicially determine the appeal on the menits—Q E. 
y. Deoshanker, Ratanlal! 503; Ram Bharose y Emp, 14 ALJ 327, 17 
Cr J. 353; Ratan Chand ν Emp., 9 Cr.L J. 553, 5 NLR 76, In re 
Kurhammad, 46 Mad. 382 (402), Baldeo vy Emp, 24 CrLJ 475 (Pat); 
Koura vy. Emp., 1895 P.R 21 If the appellant does not appear but leaves 
the question of admission or rejection of the appeal to be determined by 
the Appellate Court on the papers, the Appellate Court is bound to 
persue the papers and cannot dismiss the appeal summarily under this 
section on the ground of non-appearance of the appellant by counsel 
or in person—Val Mahomed, Ratanial 739 (740) 

‘No suffictent ground for interfering’ —The appellant's pleader should 
be allowed, if necessary, to refer to the certified copies of the evidence to 
show that there were sufficient grounds for interfering Where the Judge 
disallowed the pleader to refer to the evidence, he acted erroneously— 
Manga vy K E., 11 0.C, 360, 9 CrLJ 55 

Where there are in the memorandum of appeal allegations of with- 
holding witnesses, of refusals to grant warrants and summonses to wit- 
Nesses, and of disregard of certain evidence filed in the case, there were 
sufficient grounds for interference—Adam Isaq, Ratsnlat 916. So also, 
where the grounds of appeal disclose reasons for discrediting the witnesses 
for the prosecution, there sre sufficient grounds for interference and the 


‘ 
en ft 
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pete Court ought not to dismiss the appeal—Rangacharlu, 29 Mad 


If no sufficient grounds for interference ate shown, the Appellate 
Court should not interfere, but should dismiss the appeal—Emp v 
Sapuvan, 5 Alb. 386, 


1131. Summary dismissal of appeal :—Although this sec- 
tion gives the Appellate Court power to dismiss an appeal summanly, that 
power must be exercised with judictal discretion Appeats which are 
complicated both in law and fact ought not to be summarily dismissed—~ 
Kailash, 19 Cr.L.J 228 (Cal.); Sukhdco, 3 P.LJ 389, 19 CrLJ 209, 
Rahimadd, 22 CrL J. 349 (Cal,). Where there has been a dispute 
as to facts and where the credibility of witnesses for the prosecution has 
been impugned, it is proper for the Appellate Court to call tor the record 
and look at the evidence, and not to dismiss the appeal summarily— 
Padarath ν, Emp, 24 Cr.L J. 477 (Pat.) The summary dismssal of 
an appeal 1s not justified where there were disputed questions of fret 
m the case, and the number of witnesses and documents were large, 
and the Court of first instance hid discussed the evidence and come to 
certain findings—Rahimadd: vy, Emp., 22 Cr.L.J. 349 (Cal.). 


An order of summary rejection of appeal under this section is final. 
Such an order 1s not open to rewew and it 1s immatenal whether stich 
order 18 made belore or after the papers have been called for—Mahomed 
Yashin, 4 Bom 101; Q E. v. Bhimappa, 19 Bom 732; Clegg, 1887 
P.R. 24, But the Madras High Court holds that if the appeal has been 
dismissed for default of the pleader’s appearance, and it is proved to the 
satisfaction of the Appellate Court that there 1s a reasonable excuse for 
the non-appearance of the pleader, the Appellate Court may rehear the 
appeal on the mérits—Anonymous, 2 Weir 471, 7 MH.C.R. App 295 
In re Kunhammad, 46 Mad. 382 (403) 


When an appeal 1s dismissed under this section, the Court has ὅ0 
power to alter the conviction and sentence—Naga, 2 Weir 475, Govindrio, 
Ratanlal 304 (305); Bana, Ratanlal 384 (385); Mathurlaldas, Ratanlal 74 


Withdrawal of appeal :—A petition of appeal presented for admission 
may be withdrawn, before it is dismissed under this section—Chunder- 
nath, 5 CLR, 372 ᾿ 

Admission of @ connected appeal:—Where two co-accused presented 
two appeals, the fact that the Appellate Court admitted the appeal of one 
of the appellants, does not affect his power to dismiss the other appeat 
summarily under this sectton—Jaget Chandra v Lal Chand, 5 c.W.N. 
332. 
Piecemeal disposal of appeal:—A person was convicted in one trial 
on two separate charges of cheating. On appeal the Sessions Judge 
summarily dismissed the appeal on one charge and admitted the appeal 
on the other, and the appeal on this Iatter charge was ult:mately allowed 
Heid that the procedure adopted by the Appellate Court in disposing of 
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the appeal piecemeal, was no doubt unusual and undesirable, but not 
illegal—Ismal v. Emp., 5 Rang 274, 28 CrL J. 765 (766) 


1132. Judgment and record of reasons —An Appellate 
Court in rejecting an appeal summarily under this section 1s not bound to 
write a judgment—Rash Behar: y. Balgopal, 21 Cal. 92; Warubai, 20 
Bom. 540; Annavarapa Krishnayya, 25 Mad 534; Bala Subbanna, 2 
Weir 473; Nazar Mohd vy. Hara Singh, 26 P.L.R 616, 27 CrLJ 23, 
Gurbarj, 2 P.L.]. 695; Nitya Pal v, Beni Madhab, 9 C WN 623; Ramrao, 
13 N.LR 169, 18 Cr.LJ. 993; Nga Ba, 19 CrL.J. 316 (Bur.); Nga 
Sein, U.B R. (1906) 2nd Qr. 49. But it is advisable that a Court which 
dismisses an appeal under this section should briefly record tts reasons 
for such dismissal, in view of the possibility of such order being 
challenged by an application for revision—Q FE. v Ram Narain, 8 All, 
514; Kundan, 36 All. 496, 15 CrLJ 512, Gurbani v. Em, 2 P.L.}. 
695; Gobind v, Emp., 61 1.6. 49, 2 P.L.T. 10; Ramkant, 19 CrL J. 304 
(Pat.); Q. Εἰ v Nanhu, 17 All 241; Ramrao, 13 NLR 169, 18 CrL]. 
993; Jagarnath v. Emp, 25 Cr.LJ 1237 (Pat); Bry Mohan y Emp, 
26 Cr.L.J. 4 (Oudh). Though ordinarily an Appellate Court in rejecting 
an appeal summarily is not bound to record a judgment, still the Court 
should not dispose of an appeal under this section otherwise than by a 
judgment showing on the face of it that it has applied its mind to a 
consideration of the evidence on the recoid, and of the pleas raised 
by the accused both in the Court below and in hts memorandum of appeal 
—Lal Behari, 38 All 393, 17 Cr.L J 309, Jancsh Ram vy Gyan Chand, 
21 Cr.L.J 139 (Pat), Chandrasekhar v. Rajaram, 30 Cr LJ. 791 (792) 
(Nag); Gobind, 2 P.LT. 10, 61 1C 49, 22 Cr.LJ 321 Where in a 
case in-which the evidence was voluminous, the Appellate Court, without 
considering either the evidence of the witnesses or the documents, dis- 
posed, of the appeal practically in a single paragraph, the appellate judg- 
ment was not in accordance with law and the appeal must be reheard— 
Narain Prosad v. Emp, 1 PLT 716, 57 1C 664, 21 CrL] 648 


The Appellate Court need not go to the length of writing an elaborate 
iwdgment, but should notice briefly and clearly what objections were 
urged on appeal and how they were disposed of —Ekhowrie, 32 Cal 178 
It should record at least so much as would satisfy the High Court, when 
an application for revision 1s made, that it has fully considered all the 
questions im issue and has appreciated the simplicity or gravity of the 
tase—Gurbant, 2 P.LJ 695, 19 CrLJ 151 Where no reason is given 
Jor the summary dismssal, the Nigh Court will exker remand the appeal 
to the Appellate Court to be admitted and heard, or will usclf examine 
the evidence—Ramkant, 19 CrL J 304 (Pat), Nga Ba, 18 Cr J. 316 


1133. Proviso—Right of appellant to be heard : 
‘This proviso Is an embodiment of the legal mawm ‘ Aud: altcram partern, 
tc, fo man shall be condemned unheard This msxim derives its 
origin from a saying of Seneca to the following effect “Whoever may 
have decided anything, the other side remaining unheard, granted thar 
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his decision may have been just, will not have been just himself "~ 
Pohpt, 13 All. 171 (178). 

Appeal from jail-—The proviso lays down that no appeal under 
Section 419 shall be dismissed without giving the appellant or his pleader 
an opportunity of being heard. But this proviso does not apply to jail 
appeals presented under sec, 420, and therefore the Appellate Court 1s 
not bound to give the accused any time to engage counsel But under 
Rule 50 of the Madras Rules of Practice, seven days’ time 1s allowed 
before a jail appeal is circulated to the Judges So an appellant has 
sufficient opportunity of engaging counsel if he wishes to do so—a re 
Kunhammad, 48 Mad. 382 (400). 

As to the question whether notice should be given to an appellsnt 

filing his appeal from jail, it has been held im some Madras cases, that 
sec 419 (which 1s referred to in this proviso) is of general application 
and embrace the cases of all appellants whether in or out of fail, and there 
is nothing in see, 420 to indicate that it was intended to deprive appellants 
who are in jail of the opportunity of being heard on their appeal 
Notice is, therefore, necessary to be given to the accused though he 1s 
in jail and there is nothing in this section to prevent the prisoner front 
being heard in person—Kotina Butcharya, 2 Weir 472 (473); if the 
‘isomer Is not represented by 2 pleader, the Appellate Court has power 
Ὁ direct that the prisoner be brought before t~Anonymous, 2 Weir 473 
f the convict files a petition of appeal from jar through a legal practi- 
toner, the Appellate Court 15 not competent to dismiss the jail appeal 
ummarily, but should hear the convict's pleader—Bhawan v. K. E> 
i ALL J, 693, 4 Cr Lj. 373 But Mahmood J has expressed the opinios 
a Q. E. v Pokpt, 13 All. 171 (180) that as this proviso does not apely 
Ὁ an appeal presented from jail, neither the prisoner nor his pleader, 
f he engages one, has the right to insist that he shall be heard. The Sind’ 
Sourt is of opinion that this proviso is confined to sec 419, and does not 
ipply to an appeal preferred by the accused from prison under sec 20, 
ὁ the accused 1s in jail, and has no pleader, any notice to him is useless, 
‘ecause he cannot appear in Court and cannot give any further informs: 
ion to the Court. Consequently, the Appellate Court can summarily 
asmiss such appeal on persual of the papers, without calling upon him 
Ὁ appear—Loung v. Emp, 20 SLR. 189, 27 Cr.L.J. 933 (934) 


Other Appeals;—It is not competent to the Appellate Court ἰδ 
reject an appeal summarily without giving a reasonable opportunity to the 
appellant or his pleader of being heard—~Rangacharla y Emp., 29 Mad. 
236; Gobind, 2 PL.T. 10, 61 1.0. 49, 22 Cr.L.J. 321; Raykumar v- 
Tinkowri, 12 C.W.N. 248; Ranga Row v, Emp, 23 M.LJ. 37, 18 
Cr.LJ 710. If the appeal is rejected under this section without peariag 
the appellant or his pleader, the Appellate Court may be directed & 
rehear the petition of appeal, and to give the appellant an opportunily 
of being heard—Fohira, Ratanlal 703 Where the Appellate Court 
rerected the appeal summarily owing to default of the pleader’s apres! 
ance, and satisfactory reason for his non-appearance was shown, fhe 
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Court should rehear the appeal on the merits—Anonymous, 2 Weir 471, 
7 MH.C.R. App. 29; In re Kunhammad, 46 Mad. 382; Ratan Chand, 
5 NL.R. 76, 9 Cr.LJ. 553. Where the accused’s pleader presents a 
time-barred appeal, together with an application for excusing the delay 
under sec. 5, Limitation Act, on the ground that the accused under a 
bonafide mistake had presented proceedings in a Wrong Court, the 
Appellate Court should not dismiss the appeal summarily, but should give 
the pleader an opportunity of being heard as to the allegation of there 
being sufficient cause for excusing the delay—Nurudin, 29 Bom.L R. 
701, 28 Cr.L.J. 653 (655). Where the notice for heamng the appeal was 
served in the afternoon of 2151 March on the appellant’s pleader at 
Amatner asking him to be present on the 22nd March at Jalgaon or any 
other place where the camp of the District Magistrate might be, and on 
the day im question the District Magistrate was encamped at Edlabad, at 
a considerable distance from Amalner, so that the appellant's pleader 
could not appear at the place and the appeal was consequently dismissed, 
held that the order of dismussal must be set aside as there was no 
sufficient notice to the appellant’s pleader of the date and place of hearing 
—In re Arjun, 22 BomLR 188, 55 1C 853, 21 CrLJ 373 Where 
the District Magistrate called upon the appellant’s pleader to argue the 
appeal on the same day that it was presented, and on the pleader asking 
time, the Magrstrate refused to grant him time and rejected the appeal, 
it was held that the appellant’s pleader was not afforded reasonable 
opportunity of being heard—Emp v Gurshida, 2 CrLJ 58, 7 Bom.L.R 

89, Ramtchal vy Emp , 36 Cal. 385, 13 C.W.N 684, Jn re Turka Hussan, 
48 Mad. 385, 47 ML.J. 661. But this section does not contemplate 
that an appeal cannot be heard on the very day on which st is presented, 
and that notice must be given of some future date on which the appellant 
or his pleader may be heard. There is nothing in this section to prevent 
the Court from hearing the appellant’s pleader at the time when he 

Presents the appeal, if the pleader desires that course, but if he does 
not desire to be heard at once, then certainly the Court should appoint 
a future date of which notice 1s to be given to the appellant or his 

pleader, so that he may be heard on that date—Basavaneppa, 29 Bom 

LR. 488, 28 Cr.L.J 467 (468). 

A particular date should be fixed, on which the appeal is to be 
heard A general notice posted in the Court that appeals will be heard 
for admission only on the first Court-day next alter presentation is not 
a compliance with the provisions of this section The Court should Ax 
a time in cach particular case, so as to enable the appellant or his pleader 
to be heard—Afalan, 5 Mad 11 

1134. Sub-section (2) :—Although the Legislature does not 
make It obligatory on the part of the Appellate Court to send for the 
records before dismissing an appeal, still the practice of summarily dis- 
missing an appeal without calling for the records Is always inconvenient 
and must not be sdopted—Emp v. Jugal Kishore, 1883 ΑΝ. 145 ~ 
It questions of tacts are argued in the sppesl, the appeal ought not to be ἢ 
disposed of under section 421 without sending for the original records 

Cr, 69 
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of the Court below—In re Turka Husain, 48 Mad. 385, 47 M.L] 661, 
26 Cr.LJ. 411. Where the grounds of appeal disclose reasons for dis- 
crediting the witnesses tor the prosecution, the Appellate Court ought 
to Call for the records—Rangacharlu vy. Emp., 29 Mad. 236, 


An Appellate Court is not bound to call for the record in an appeal 
in which the only question 1s 8 question of fact and the judgment of the 
Court below 15 so plain and clear that calling for the record would be ἃ 
mere waste of time. But when the judgment of the Jower Court 15 ἃ 
long and intricate judgment requiring careful consideration, the Appellate 
Court ought not to refuse to call for the record—Sukhdeo, 3 P.L.J. 38, 
19 CrL.Jj, 209 

After the record js sent Jor and received, the Appellate Court ought 
to hear the pleader and cannot dismmss the appeal summarily without 
hearing him, if the Appellate Court so dismisses the appeal, the order 
of dismissal must be set aside and the appeal will be directed to 
reheared—~Laht Kumar v, K, E., 42 C.L J. 551, 27 Cr.LJ 382, Surendra 
v. K. B., 42 C.LJ. 554, 27 Cr.L.J 554, 27 Cr,L.J, 412. But the Bombay 
High Court is of opinion that it 15 not intperative on the Appellate Court 
to hear the appellant's pleader, after the record is called for, asd there 
would be no illegality on the part of the Court in dismissing the appeal 
after perusal of the record, without giving the pleader another oppot 
tunity of being heard, especially when the pleader had been heard pefore 
the records were calied for, but it is desirable that the pleader should 
be heard after the record 15 called for, because his arguments about 
the evidence can then be better appreciated—-Basavaneppa, 29 Bom L 
488, 28 Cr L.J. 467 (468) The Sind Court 1s also of opinion that although 
the records have been called for, still as the case is not fixed for hearing 
under sec 423, it 15 not obligatory on the Court to give the pleader ἅ 
hearing before dismissing the appeal, especially where the pleader 38 
once been heard before the records were sent for~Jrvayo, 2S L.R 39, 8 
CrL 1. 204. - 


1135. Revision :—Where an appeal has been dismissed su‘ 
matily under this section without recording any reasons or judgment, te 
High Court can either go into the case on its own account and examine the 
evidence, of can remand the appeal to the Lower Appeliste Court 10 be 
admitted and heard—Ram Kant v Emp, 19 Cr L.J. 304 (Pat). Though 
the practice usually 1s to remand the case to the Lower Appell1te Court 
and ask for a judgment from that Court after a regular heariag the 
Bigh Court has discretion to go into the case itself, and, if necessary 
to consider the questions of fact as if in first appeal—Aman Ali, 8 1% 
370, 13 O.C. 309, 11 Cr.LJ. 631; Nea Ba, 19 Cr.LJ. 316 (Bur). 
the High Court finds that the case should not have been dealt with 
summarily, the High Court will send back the case ordering the Appellst? 
Court to hear it on its ments and pass a judgment~Nga Ba, 19 Crt 1. 
816 (Bur.). Where the Sessions Judge summarily dismissed an appe! 
from the ‘conviction of a Magistrate, the High Court itself finding th? 
the evidence on which the conviction was based was insufficient, 56: 
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aside the conviction and acquitted the accused, instead of remanding the 
appeal for a rehearing on the merits—Isswar Chandra, 10 C.W.N. 446 
(448), 3 Cr.L J. 385. See also Aman Ali, supra 


422, If the Appellate Court does not dismiss the 
appeal summarily, it shall cause 
notice to be given to the appellants 
or his pleader, and to such officer as the Local Govern- 
ment may appoint in this behalf, of the time and place 
at which such appeal will be heard, and shall, on the 
application of such officer, furnish him with a copy of the 
grounds of appeal; 

and, in cases of appeals under section 417, the 


Appellate Court shall cause a like notice to be given to 
the accused. 


1136. Restrictive order for admission :—A restrictive 
order for admission of a criminal appeal 1s not contemplated by this sec- 
tion, and must be deemed to be ultra vires Therefore, where a criminal 
appeal was admitted for consideration of the sentence only, it was 
held that the whole appeal should be heard and that the appellant could 
not be restricted to any selected ground out of those specified in his 
petition—Nafar v. Emp, 41 Cal 406, 18 CW.N 147; Gaya Singh v 
Emp, 4 Pat. 254, 6 P.L.T. 381, 26 CrL.J 862. Except where there are 
express words as m secs 412 and 418, the Code does not provide for an 
appeal for the limited purpose of reviewing only a part of the judgment 
The appellant has a right to be heard fully on the merits and the Judge 
is bound by sec. 424 to record a complete judgment—Dagdu Gangaram, 
Ratanlal 826 


1137. Notice .—Notice to the appellant of the time and place of 
heaving 18 obligatory, and an order disposing of an appeal without 
giving such notice 15 illegal The appeal must be restored to the file and 
disposed of according to law—Venkataramudu 2 Weir 475 (476) Where 
a eriminal appeal filed through a counsel 1s admitted, it cannot be dis- 
missed summarily without giving notice to the accused, for, after an 
appeal 15 admitted, the Court cannot act under sec 421—Ta Pu v. Emp, 
3 BurLJ 18, 25 Cr.b.j 933 


To whom to be given —Notice may be given to the appellant or his 
pleader But the attention of the pleader should be directed to the notice, 
when notice 1s given to the pleader only, the mere fact that the pleader 
of the appetiani is present in Court when an order 1s made admitting an 
appeal is not suffeient—Gopal Chunder, 10 CLR 57 

The word ‘pleader’ includes mukhtear, and notice to the mukhtear 
is suMcient for the purposes of this section—Shivrart, 6 Bom 14 

Yf the appetfant could not be found at the address given by him, the ~ 
notice of the hearing of appeal or a copy of it should be left at the address 
guven—Hari Nerayan, Ratantal 869 


Notice of appeal. 
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In case of appeals under sec. 417, notice must be given to the 
accused, 


Where the Court passes an order, awarding compensation to the 
Accused under sec. 250, and the complainant appeals, it is desirable that 
notice should be given to the accused so as to afford him an opportunity 
of supporting the order passed in his favour, although there is πὸ 
express provision of law to that effect—~Palaniappavelan, 29 Mad. 187, 
Venkatarama v. Krishna, 38 Mad. 1091; Ram Chand v. Jesa Ram, 
AIR, 1924 Lah, 675 (676), 25 Cr.L J 609; Menon v Ibrahim, 20 5 LR. 
41, 27 Cr.L.J. 248, But the absence of notice to the accused will not 
vitate the appellate proceedings—Nagi Reddi v. Basappa, 33 Mad 89; 
Krishna v Narayana, 41 ML J. 172, 22 Cr.L, J. 583, 62 1.0. 823; Rashid. 
8 Lah. 568, 28 Cr L.J. 416 80 also, no notice to the Crown 1s necessary, 
because it is a matter in which the Crown is very little interested-— 
Palanappavelan, supra; Krishna v. Narayana, supra; Guruswamt v- 
Tiramurthi, 27 M L.J. 629, 15 Cr-L.J. 648 


Although this section does not require any notice to be given to the 
complainant, still in appeals from orders under sec 545, (directing that 
the expenses properly incurred by the prosecution be defrayed out of the 
fine), it would be better in practice to give notice to the complamant also 
But the absence of such notice will nat afford any ground for mterlerence 
in revision—Mangalchand, 14 N.L.R. 131, 19. Cr.LJ 927, 47 1C 43 
It 1s the settled practice of the Calcutta High Court that where compen- 
sation has been awarded to the complamant under sec, 545, and an 
appeal 1s preferred, the notice of the appeal must be given to the com- 
plamant, and an order of acquittal in the absence of such notice may be 
set aside by the High Court in revision—Bharasa v. Sukdeo, 53 Ca) 
969, 43 CL.J. 583, 27 Cr.LJ 1086. 


Notice should also be given to such officer as the Local Government 
appoints—Emp v, Palaniappavelan, 29 Mad. 187. In Bengal, motice 
should be given to the Legal Remembrancer so far as the High Court is 
concerned. In other cases, the District Magistrate has been appointed 
as the officer to receive notices of appeals If the rule ss granted against 
the order of a Sessions Judge, he ts the proper person to show cause— 
7 CW.N. 80; Calcutta Gazette, 1883, Part I, page 1200 Where an 
appeal is preferred to the District Magistrate, notice must be given 10 the 
Public Prosecutor—Bharasa v. Sukhdeo, 53 Cal. 969, 43 C.L J. 583. 27 
Cr.LJ 1086, In Bombay, District Magistrates should be served with 
notice—Bombay Gazette, 1883, Part I. page 182; 24 Bom.L.R 1150 
The same is the rule in the Punjab, Oudh and C P. See Punjab 
Gazette, 1883, Part I, page 53; Oudh Crim. Digest, p, 27; C, P. Gazette, 
1883, Part II, page 101, Im Madras, the Public Prosecutor is the officer 
to be served with notice in case of appeals to the Sessions Court and the 
High Court—Fort St. George Gazette, 1887, Part I, page 30 In other 
cases, the District Magistrate 1s the proper officer, Thus, in an appeal 
before the Joint Magistrate, notice should be served on the District 
Magistrate—Vellayan v. Solat, 39 Mad. 595, 16 Cr.L.J 600. 
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Omission to give notice to the District Magistrate is a mere irregu- 
larity, according to the Madras High Court—Vellayan v. Solai, 39 Mad. 
505, 28 M.L.J. 693; but according to the Bombay High Court, such 
omission is an sMlegatity and not merely an irregularity—Emp. v. 
Shivlingappa, 24 Bom L.R. 1150, A.TR 1923 Bom. 74, 24 Cr.L.J. 700. 
But objection on the ground of absence of notice should be made by the 
District Magistrate and not by the complainant; and the High Court will 
not interfere in revision at the instance of the complainant where the 
objection on the ground of absence of notice to the District Magistrate 
comes not from the Duistmet Magistrate but from the complainant— 
Devendra v. Shetappa, 25 BomLR 251, ATR. 1923 Bom. 264, 26 
Cr.LJ 751. But where an appeal is heard by the District Magistrate 
who 1s himself the officer authorised to receive notice no formal notice 
to him 1s necessary—Krishna v Narayana, 44 M.LJ 172, 22 Cr.LJ. 
583, 62 10. 823. But in another Madras case, where an appeal was 
orginally heard by the District Magistrate and was untimately heard by 
a Joint Magistrate, it was held that this fact did not relieve the Joint 
Magistrate of his duty of grving notice to the District Magistrate— 
Md. Mustafa v Shanmuga, 25 CrLJ 1389, ΑΙ Ὲ 1925 Mad 375 


Notice to appellant in jail ~—If the appellant 1s in jail and is not 
represented by a pleader, notice must be given to him—Kotina Butchatya, 
2 Weir 472 (473), Lal Bahadur y. Emp, 50 All 543, 29 Cr.LJ 384 
(385) (FB). The Sind Court 1s of opinion that no notice 1s necessary to 
be given to the appellant in jail—Loung, 20 S.L.R 189, 27 Cr.LJ, 
933 (934). 


Time and place of hearing:—The notice must specify the exact date 
of hearing, It 15 not enough that the Magistrate had directed that the 
appeal would be heard in a certain month (6 4., in January)—Wazir 
Khan, 1881 A,W.N 46. So also, a general notice posted in the Court- 
house that the appeal will be heard on the first Court day next after 
Presentation of the appeal is not sufficient A particular date must be 
fixed—Malan, 5 Mad 11 


It 15 imperative on a criminal Appellate Court to hear the appeal at 
the time and place named in the notice of appeal—Ratan Chand, 5 
N.L.R. 76, 9 Cr.LJ 553. Therefore where a notice is issued fixing 8 
particular place for the hearing of the appeal, the Court ought not to hear 
the appeal at a different place without giving notice of the change of 
place—Bahaval, 1891 PR 7 The disposal of an appeal on ἃ date pre- 
vious to the date fixed for hearing amounts to a material error in proce- 
dure—Shanmugam yv Alagia, 2 Weir 415 If notice has been issued to 
an appellant to appear at the headquarters on a particular date, and if 
on that particular date, the officer who will hear the appeal moves 
out into camp, he should net dismiss the appeal for default of the 
appellant's appearance st the camp, but should fix a fresh date and 
issue a Itesh notice A general order directing appellants to follow 
officer Into camp Is not suficient—Nihal Singh vo Emp. 1905 P.R. 
2CrLJ 66 : 
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423. (1) The Appellate Court shall then send for 
Powers of Appellate the record of the case, if such record 
Court in disposing of is not already in Court. After 
Appeal. perusing such record, and hearing 
the appellant or his pleader, if he appears, and the Public 
Prosecutor if he appears, and in case of an appeal under 
section 417, the accused if he appears, the Court may, ἢ 
it considers that there is no sufficient ground for interfer- 


ting, dismiss the appeal, or may— 


(a) in an appeal from an order of acquittal, reverse 
such order and direct that further inguity 
be made, or that the accused be retried or 
committed for trial, as the case may be, ot 
find him guilty and pass sentence on him 
according to law; 


(6) in an appeal from a conviction, (1) reverse the 
nding and sentence, and acquit or dis- 
charge the accused, or order him to be re- 
tried by a Court of competent jurisdiction 
subordinate to such Appellate Court oF 
committed for trial, or (2) alter the finding, 
maintaining the sentence, or with or with- 
out altering the finding, reduce the sent- 
ence, or (3) with or without such reduction 
and with or without altering the finding. 
alter the nature of the sentence, but, 

subject to the provisions of section 
sub-section (3), not so as to enhance the 

same; 


(ὃ in an appeal from-any other order, alter or 
reverse such order; 

(ὦ) make any amendment or any consequential or 
incidental order that may be just or proper 


2) Nothing herein contained shall authorize | the 
Court to alter or reverse the verdict of a jury, unless it is οἱ 
opinion that such verdict is erroneous owing to a ue 
direction by the Judge, or to a misunderstanding on tne 
part of the jury of the law as laid down by him. 
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1138. Powers and duties of Appellate Court :—It is 
the duty of the Appellate Court, in dealing with an appeal preferred to it, 
to consider the evidence both oral and documentary, and to apply its mind 
to the case before recording a judgment therein Where the Appellate 
Court fails to do this, the judgment cannot be said to be a judgment in 
accordance with law—Narain, 21 Cr.L J 648, 57 16. 664, 1 P.L.T. 716 
It is the duty of the Appellate Court to look into the evidence of both 
sides in order to come to a decision. Where the Appellate Court did 
not think it necessary to deal with the evidence adduced by the defence in 
the case, because no reference to that evidence was made by ,the counsel 
for the appeflant, and that evidence was practically ignored by him, held 
that the Appellate Court acted illegally in doing so—Fidot Hossein, 40 
Cal 376, 14 CrLJ 419 The rule by which a Criminal Appellate 
Court is to be guided in dealing with a criminal appeal 1s that it has to 
come to a conclusion for itself upon the evidence on the record, assisted 
80 far as it might be by such reasons or arguments as it might elicit 
from the conclusions and reasons contained in the judgment of the orginal 
Court. If the Appellste Court entertains any doubt about the correct- 
ness of the conviction or the commission of the offence, it should dis- 
charge the accused—Mulan v. Sagat Bepari, 23 Cal. 347, Maula Baksh, 
1898 PR. 6, Ma Ka v Po Shaw, 4 LBR 340, 9 CrLJ 25 It is 
the duty of the Appetlate Court in every case to examine the evidence for 
itself and to give to the accused person the benefit of any reasonable 
doubt which it may entertain after such examination Doubtless, an 
Appellate Court should not lightly disturb the conclusion of a Court of 
First Instance, and should give due weight to the fact that the witnesses 
received credit from the Court before which their depositions were given, 
but in every case it is the duty of an Appellate Court to arrive at an 
independent opinion—Yacoob, 2 Weir 535. In an appeal from a convic- 
tion and sentence, it is for the Appellate Court to be satisfied affirmatively 
that the prosecution case is substantially true and that the guilt of the 
accused has been established beyond all reasonable doubt It is not fcr 
the appellants to satisfy the Appellate Court that the first Court had 
come to a wrong finding—Kanchan v Emp, 42 Cal 374 


‘When an inspection of the scene of the occurrence 1s material either 
to the case for the prosecution or for the defence, it ts desirable that the 
Appellate Court should inspect the spot—Bhegwan Kaur, 1911 PWR 
16, 12 CrLJ. 412, 11 1C 596 (FB) 


When an Appellate Court does not dismiss an eppeal summarily, it 
must dispose of it in the manner provided by this section, It has no 
power to refer to the High Court for decision on a question of law ar.sing 
in sn appeal—Sulaman, 7 L BR. 251, IS CrL J} 667 

In dealing with a case under this section, there is no restriction on 
the powers of the Appellate Court to dispose of the case in any of the 
manners provided by this section; it can acquit the accused, or order 5 
retrial or order the accused to be committed, ete Tara Pramemk wv 
Ὁ. E., 25 Cal 71; Reriprassd ν Emp., 26 Crh J 10% (1091) (Nag), 
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Sentence :—The power of an Appellate Court to pass sentence 15 
measured by the power of the Court from whose judgment or order the 
appeal has been made. Thercfore, an Appellate Court when passing ἃ 
Sentence on appeal cannot pass a sentence which the original Court was 
not competent to pass—Emp. v. Muhammad Yakub, 45 All 594; Mehi 
Stngh v, Mangal, 39 Cal. 157; Ramasami, 2 Weir 487; Q. Ε. v. Subbaya, 
12 Mad. 451; Sitaram v Emp., 11 1.0. 788, 7 N.L.R. 109 Thus, where 
a second class Magistrate passed a sentence of 4 months’ imprisonment, 
but the District Magistrate on appeal altered the sentence into ἃ fine οἱ 
Rs 400, held that the sentence passed by the Appellate Court was ultra 
vires, because the second class Magistrate could not have awarded 8 
fine of Rs 400 (sec. 32)~—Emp. v Muhammad Yakub, 45 All, 594. 


Perusal of record.—The Appellate Court must peruse the whole 
record, and not merely the judgment of the Lower Court A decisiot 
based upon a perusal of the judgment alone is not valid, and the appeal 
must be reheard—Abbash Al, 14 Cr.L.J. 182 (183) (Cal), An appeal 
may be dismissed summarily under sec. 421 without perusal of the 
record, and upon perusal of the copy of the judgment alone But under 
the present section, the records must be called for and perused. If the 
records of the case are lost, it is the duty of the Appellate Court to order 
a new trial~Khimat Singh, 1889 AW.N 55. 

No dismissal for default of appearance :---ἱί the appeal 15. not dis- 
missed summarily under sec 421, the Appellate Court is bound to peruse 
the record and consider whether there is any ground for interferente 
with the acquittal or conviction, even though the appellant does not 
appear, The Appellate Court must dispose of the appeal on the merits, 
and is not entitled to dismiss an appeal for default of appearance of the 
appellant—-Q E v. Pohpt, 13 AM 171 (187) (F.B.); Banst Murdia, 
50 Cal 972, 27 CW.N. 947; Ramchandra y Emp, 24 Cri. J. 662, 2! 
A,L.J. 100; Ram Bharose v. Emp, 14 AL J. 327, 17 Cr. J. 353} Shiam 
Behary v. Emp,, 20 CrL.J. 271 (Pat), Baldeo v. Emp., 24 CrLJ. 475 
(pat.); Newa Lal v. Emp, 4 PL.T. 552, 24 Cr.LJ 453; Trimbak V 
Emp, 50 Bom, 673, 27 CrLJ 1167; Kuldip v. Emp, 6 Pat. 16, 28 
Cr. J. 8351; Καίαπ Chand, 5 ΝῊ 76, 9 Cry 558; Balkaran, 6 
OLJ 370, 20 CrLJ 744, 501C 152 Ά 

Adjournment *—It the hearing of the appeal is adjourned to another 
date, notice of the adjournment should be given to the appellant—Sham- 
behart, 20 CrL] 271 (Pat). Where a Magistrate disposed of an ape! 
hefore the day fixed for the adjourned hearing, and without giving notice 
to the appellant or his pleader, it was held that the procedure was illegal 
—~Shanmugam v, Alagia, 2 Wer 475 

Sufficient ground for interference :—-An sppellant is not precisely in 
the same position before an Appellate Court as he is before the Court 
frymg fim, but must satisfy the Court that there 1s sufficient ground for 
interfering with the order of conviction If no sufficient ground has peed 
shown, it is the duty of the Appellate Court not to interfere—Sasvan, 
All 386 
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1139. Dismiss the appeal -—Where an appeal is admitted 
and dealt with under this section, the Appellate Court can dismiss the 
appeal only on the merits, and has no power to dismiss it sttmmarily 
{eg without perusing the records and without giving notice under sec 
422)—Q. E. ν Gopaiz, 1 BomLR 225, Ram Hari v Santosh, 23 
Cr.L.J 733 (Cal.), Virasarm, 2 Weir 474 (475), Newa Lat vy Emp, 4 
P.L.T. 552, 24 CrLJ 453, AIR 1923 Pat 363, Ta Puv Emp, 3 
Bur.L.} 18, 25 Cr £.J 933 An appeal can be summarily dismissed only 
under sec 421, whereas sec 423 contemplates the reguiar hearing or 
consideration of the appeal which has not been summarily dismissed under 
sec 421 


In dismisstng an appeal under this section on the merits, the Appellate 
Court is bound to write ἃ judgment, and the judgment must comply with 
the requirements of sections 424 and 367 On failure to do so, the judg- 
ment may be set aside and the appeal directed to be re-heard—Q Εν 
Gopala, 1 Bom.L.R 225 


1140. Right of parties to be heard -—If the appellant is 
present or is represented by a pleader, the appellant in person or his 
pleader must be heard—Q E v Pohpt, 13 All. 171 (187) (FB), 20 
Cr.LJ 271. But where the Appellate Court disposed of the appeal on 
the merits after perusing the records and consIdermng the grounds of 
appeal, the judgment of the Appellate Court would not be set aside on 
the mere ground that the pleader for the accused was not heard in the 
Appellate Court (the pleader being prevented from appearing in time on 
account of a railway strike)}—Olaye! Khan v. K. E, 1 Pat. 589 (590), 24 
Cr.L.J. 118 


If the appellant is ἐπὶ ja:t and is not represented by a pleader, he may 
be heard in person—Kotina, 2 Weir 472 (473); and the Appellate Court 
has power to direct that the prisoner be brought before it—Anonymous, 
2 Weir 473. If the appellant, who 1s in jail, is mot represented by a 
pleader, and if on rece:pt of the notice under sec 422, he desires to be 
heard in person, he must be allowed to appear in person at the hearing 
of the appeal, and the Appellate Court must arrange for the appellant to 
be produced in Court~Lal Bahadur v. Emp., 50 Atl 543, 26 AL J. 275, 
29 Cr.L.J 384 (385) (F.B.), dissenting from Ὁ, E. v. Pohpi, 13 All 171 
(F.B.) and Ram Prasad, 4 OW.N 638, 28 Cr.L J. 679, where it has 
been held that an appellant from jail has no right to appear at the 
hearing of the appeal. The Sind Court is of opinion that an appellate in 
jail cannot xppear in person im Court—Loung, 20 SLR 189, 27 Cr.L.J. 
933 (934) 

A complainant cannot claim as of right to be heard in the appeat. 
The matter 1s one which may be left in each case to the discretion of the 
Court—Anonymous, 2 Weir 476, 7 M.H.C.R. App. 42 A private prose- 
cutor as such has no right to be heard, but the Court may grant per- 
mission in any particular ease—Akbar ν, Emp., 1886 P R. 29, Dowlatram, 
9 C.W.N, Iv. 
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If the Public Prosecutor does not appear on behalf of the Govern- 
ment, a vakil privately instructed to support the prosecution may be 
heard—Anonymous, 2 Weir 476. 


The counsel for the appellant has a right of reply—-Promoda, 11 
C.W.N xlii, There is nothing in the language of this section to preclude 
the appellant or his pleader from replying to the arguments of the Public 
Prosecutor, and as a matter of principle such right of reply should be 
conceded to him The practice of the High Court has been uniformly 
in favour of allowing this right to the appellant or his pleader-—Buta 
Singh, 18 CrL.J 3, 1917 P.R 21; Amanat v. Nagendra, 38 Cal. 307, 
The Oudh Court holds that although the appelfant’s counsel has no right 
of reply, still it is a privilege which should not ordinary be refused— 
Pragv Emp, 11 OLJ 693, 1 OW.N. 473, 25 Cr.L J. 1169; Bahra v. 
Emp., 25 Cr.L.J, 1173 (Oudh). 


1141. Clause (4) :—Appeal from acquittal —Clsuse (2) 
of this section can apply only to the High Court, because section 417 
which provides for appeals against orders of acquittal requires that such 
appeats shall lie to the High Court—Rangasam: vy Narasimhulu, 7 Mad 
213, 2 Weir 477. Therefore, a Sessions Judge has no power to set aside 
the order of acquittal and direct the commitment of the accused to the 
Court of Session—Baroda v Karait, 2 C W.N. cclvi; or to direct further 
inquiry to be made in a case of acquittal by a Magistrate. Such a power 
can be exercised only by the High Court—Baijanath ν. Gauri Kanta, 20 
Cal, 633 So also a District Magistrate has no power to entertam an 
appeal from an order of acquittal, and 1s incompetent to reverse a Subor- 
dinate Magistrate's order of acquittal and direct a rehearing—Rangasamt 
v. Narasimhulu, 7 Mad, 213; Sami Ayya, 26 Mad 478. 


As to the grounds on which the High Court will interfere with a” 
order of acquittal, see Note 1120 under sec. 417. 


An appeal against an order of acquttal in a case tried by jury must 
be supported by a ground which is covered by sec. 418, which provides, 
in cases of trial by jury, for an appeal on a matter of law only, Where 
the Local Government appealed against an order of acquittal, and the 
grounds upon which the appeal was sought to be preferred were questions 
of fact, the High Court rejected the appeal—Parmeshur, 10 Cal. 1029 


The High Court, in exercising jurisdiction in the matter of appeals 
against acquittals, should confine its exercise to the particular acquittal 
complained of by the Government. At the same time it would not be 
proper for the High Court to consider the appeal on grounds not contained 
in the objection urged on behalf of the Government—Q Εν Karigowda, 
19 Bom 51 (68). 

Acguslital :—This clause confers ἃ power to direct further inquiry only 
in respect of a case of an appeal from an order of acquittal, and not {n # 
ease in which an order of discharge or dismissal may have been passed— 
Charoobala v. Barendra, 27 Cal. 126. 
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τ ‘Find him guilly’:—These words do not necessarily mean that the 
Appellate Court can find the accused guilty only of the offence of which 
he has been acquitted by the trial Court, and not of any other offence. 
The Appellate Court can certainly convict the accused of another offence or 
of a minor offence covered by the offence of which he has been acquitted, 
under the provisions of sec. 237 or 238, read with sec. 423, provided no 
Prejudice has been caused to the accused—Emp, ν. Ismatl, $2 Bom 385, 
29 Cr.L.J. 403 (405), 30 Bom. L.R. 330, Kauromal, 25 Cr L J. 1057 (1059), 
A.LR. 1925 Sind 105. 


1142. Clause (b) :—Appeal from conviction :—If an 
accused, who is charged with several offences, is convicted of some of 
the offences and acquitted of the others, and appeals, the case is onc of 
‘appeal from conviction’ and not of appeal from acquittal, consequently 
sec. 417 does not apply—Emp, v. Jabanutla, 23 Cal 975 (978, 980). 


In an appeal from a conviction, the Appellate Court may, if it likes, 
take further evidence (section 428) but cannot direct further inquiry— 
Muhammad Ata, 19 A.L J. 961, 23 Cr.L J. 402 


‘Reverse the finding and sentence’ —Before an Appellate Court can 
set aside a conviction, it must be satisfied that the conviction is wrong 
It seems a logical consequence of this that when without finding the con- 
viction to be wrong, the Appellate Court sets it aside, the appellate order 
would be ultra vires-—-Emp, v. Shetkh Rasul, 17 CPLR. 97. 


An Appellate Court 1s not competent to set aside a conviction merely 
on the ground that all the witnesses cited for the defence have mot been 
examined. The proper course in such a case is to have the evidence taken 
of the other witnesses before disposing of the appeal—Turaka Pakir, 2 Weir 
481. A conviction ought not to be reversed unless the admission of the 
rejected evidence would have affected the result of the trial—Imp. v. 
Pitambar, 2 Bom 61. 


. 

The proper procedure on appeal in a case where the Lower Court had 
refused to take the defence of the accused, 1s to set aside the conviction 
and sentence passed by the Lower Court, and order the Magistrate to 
begin the proceedings anew against the accused from the stage when his 
evidence was refused—Gohar v Emp, 1884 PR 28 


After reversing the finding and sentence, the Appellate Court can 
order the accused either to be retried or to be committed for trial The 
Appellate Court cannot itself frame a charge agamst the accused, and hold 


Lynne tral—G. C Sirear vy Καὶ Ε, 3 Rang 68, 4 BurL J 29, 26 Cr. 
. L119 


Power to acquit —When an Appellate Court sets aside a verdict of 
the jury on the ground of misdirection it 1s open to that Court to acquit 
the accused Ar the same time, as ἃ matter of practice the proper course 
m such cases is to direct a retrial. It is only im special circumstances 
that an appellate Court would be justified in acquitting—Dhiraji v. Akasi, 
24ALJ 506, 27CrL] 785 f 


᾿ 
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1143. Re-trial :—A Sessions Judge has power to order a new 
irial when the case comes before him in appeal. This power should how~ 
ever be sparingly exercised and a retrial should not be ordered unless 
there are grave reasons for doing so—Mohan Lal, 13 ALJ 477, 16 Cr.L J. 
433, 29 1C 65. 

Before quashing a conviction and ordering a new trial on the ground 
that though the accused was shown by the evidence to have committed 
some offence, he has been convicted under a wrong section, the Appellate 
Court must come to a certain conclusion as to the offence which the 
accused was shown by the evidence to have committed, and st ought to 
consider whether, if the evidence showed that the accused should properly 
have been convicted of another offence than that he was charged with, 
he would be prejudiced by amending the conviction. Before ordering 4 
retmal, the Appellate Court is bound to see what possible object could 
be served by a fresh trial—Iyachikone, 2 Weir 480. 


When retrial may be ordered —A retrial may be ordered where the 
trial 1s held to be illegal on the ground of want of jurisdiction of the Court 
that tried the case—Q. E v Sukha, 8 All, 14; Hamdu, 3 BurLT. % 
8 LC 504, 11 Cr.L.J 684 Thus, where an offence triable only by ἃ 
Magistrate of the Ist class or Court of Session was tried by a second class 
Magistrate, the Appellate Court may order the accused to be retried by 
a Ist class Magistrate or by the Court of Session—Q E v. Sukha, 8 All 
14 (17), (In Abdnt Gani v Emp., 29 Cal. 412, st has been held that 
where a trial was void for want of jurisdiction, it 1s not necessary for the 
Appellate Court to order a retrial; and therefore where the Appellate Court 
in such a case merely discharged the accused and did not order a retrial, 
the omission to pass such order would not prevent the Magistrate from 
taking further proce¢dings against the accused), The power of the 
Appellate Court 1s not confined to cases where the conviction and sentence 
are set aside for want of jurisdiction in the trying Magistrate, [1 may order 
a retrial if it 15 of opinion that much mecessary evidence had not been 
adduced and much documentary evidence had not been exhibited in the 
trial Court, and that a full and complete inquiry into the real facts ts 
advisable—Satish Chandra v Q Ε, 27 Cat. 172 (174); Jeremiah v Vas, 
36 Mad 457 (468) Π in an appeal from a conviction the Judge finds that 
the evidence discloses the commisston of a more serious offence, he ™¥ 
set aside the conviction and sentence and order the accused to be retried 
by a Court of compétent jurisdiction or committed for trial. according 
to the nature of the evidence against him—Dar: Roy, 11 C.W.N. © 
A retrial would be proper where the accused was nightly acquitted of on€ 
offence, but the Appellate Court comes to the conclusion that he ought 
to have been tried for another, or where persons who ought not to have 
been tried together have been so tried—Jeremiah ν Vas, 36 Mad. 451 
(468). If the Appellate Court is of opinion that the appellant ought 10 
have been convicted of an offence different from that with which he was 
charged in the Lower Court, the Appellate Court ought to annul the con- 
viction and order a retfial—Ram Prasad, 1882 A.W.N, 112. A reteial may 
be ordered in a case in which the Appellate Court sets aside the conviction 
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on the ground of misdirection to the Jury—Sadhu Sheikh v. Ἐπιρ., 4 
C.W.N, 576 (582). A retrial will be ordered if there was a misjoinder 
of charges in the trial Court, and the Judge's charge to the jury was 
defective—Birendra vy. Emp., 30 Cal. 822 (830). An Appellate Court in 
discharging the accused on the ground of misjoinder of parties has power 
to add a direction that the accused should be retried—Kumudini Kanta. 
28 Cal. 104; Hamdu, 3 Bur.L.T 9, 8 1.C. 594. A retrial ought to be 
ordered if it is found that the accused has not been properly convicted— 
Abdool ν. Khatir, 3 C W.N. 332. An Appellate Court may order a retrial 
on the ground that the trial Court had omitted to consider an important 
piece of documentary evidence, and that there was a pross mistake in 
drawing up the charge—Shcoparsan, 28 CrLJ 893 (Pat) Where the 
Lower Court has committed an error in procedure in convicting the accused 
upon evidence which was not given in their presence, the Appellate Court 
is competent to order a retria}—Pcra Natchen, 2 Weir 481 (482), so also, 
a retrial may be ordered if the Appellate Court is of opmon that in the 
trial Court there was an irregularity in the procedure by which material 
evidence was excluded—Sadashis, Ratana} 938 (939) A Sessions Judge 
has power to direct a retrial to be had upon a charge framed in whatever 
manner he thinks fit, on the ground that the accused has been misled in 
their defence by the absence of a charge or by ἃ defect in the charge— 
Sarat Chandra ν. Emp, 7 CWN 301, see also Manna, 9NLR 42, 
14 Cr.L.J. 230 Where the trial Court has failed to record a judgment in 
conformity with section 367, the proper procedure for the Appellate Court 
15 to reverse the order of the Court befow and to remand the case for 
a trial de novo—Karuppiah, 1920 MW N 120, 21 CrLJ 52, 541C 404 


Where the Sessions Judge on appeal annuls the conviction of the 
accused on the ground of want of jurisdiction of the Magistrate who tried 
the case, but omits to order a new tral, the Judge 1s not precluded from 
passing such order subsequently. The order of retrial does not amount to 
an alteration of the judgment annulling the conviction, within the meaning 
of sec 369—In re Ram Redds, 3 Mad 48 


Where the High Court on appeal set aside the verdict of the jury 
who convicted the accused, and observing that it would be open to the 
Crown to proceed further with the case if so advised, directed the peti 
tioner to be released on bail until fresh trial if any, it was held that the 
order amounted to an order of retrial—Ben: Madhab v Emp, 46 Cal 212, 
23 C.W.N. 94, 20 Cr.LJ 225 


Scope of retriat:—Where an Appellate Court reverses the verdict of a 
jury and orders a retrial, such retrial, unless the Appellate Court has 
limited the scope, must be taken to be one upon ail the charges originally 
framed—Krishna Dhan vy. Q. Ε. 22 Cal 377, Nizamuddin v Emp., 40 
Cal 163 But it cannot be laid down as a general rule that a retrial 
necessarily opens up to the whole case In cases falling within sec 236 
of this Code, where a retrial is ordered without any express limutation, 
it must be taken to mean the retrial of the whole case But in cases not 
falling under sec. 236, that 1s, where an accused person 1s charged at one 


1102 THE CODE OF CRIMINAL PROCEDURE [Cu. XXXI 


trial with distinct offences constituted by distinct acts, a different principle 
would apply—Krishna Dhan vy. Q. E., supra. In cases falling within sec. 
236, there is one set of facts which may be viewed in different ways 
When a retrial is ordered, the whole facts ate necessarily reopened and 
nothing can prevent the jury in the second trial from coming to any verdict 
that they consider right upon the facts proved before them But where 
there are two different sets of facts and a verdict has been given on one 
set which no one impugns, then there is no reason why, when an appeal 

is brought on the other set of facts, the order for retrial should reopen 
both—Abdai Hamid v Emp, 6 Pat 208, 27 Cr.L.J 1100 (1102). 

It is doubtful whether the Appellate Court can order ἃ retrial of the 
accused for a graver offence than that for which he has been convicted 
Bir Singh, 28 P.L R. 166, 28 Cr.L.J. 575 Where an order of remand is 
passed by an Appellate Court under section 423, the Court cannot restrict 
the evidence to be taken to that mentioned in its order, but it should order 
the case to be retried in view of the instructions contained in its order. 
The accused is entitled to adduce such additional evidence as he may 
desire—Mir Sarwarjan, 3 CL.J 303 Thus, where in an appeal from ἃ 
conviction, the Sessions Judge set aside the conviction and ordered ἃ 
retrial, but at the same time directed that the evidence already on the 
record should be treated as evidence in the case, it was held that the 
direction was contrary to the provisions of secs. 423 and 428 and was 
therefore iegal—Bhado, 3 PLW 224, 19 Cr.L J. ΤΊ, 43 LC. 109. 


When retrial should not be ordered —The mere fact that the Appel- 
late Court finds the decision of the Lower Court not so satisfactory 88 11 
should have been does not authorise the Appellate Court to pass an order 
remanding the case to the Lower Court with instructions to write out 8. 
proper judgment—Tara Chand v. Emp, 32 Cal. 1069. Where a Sessions 
Judge on appeal thinks that the evidence of some more witnesses, Wh? 
were not examined in the Lower Court, ss necessary, he should proce 
under sec 428 (1) and cannot order retrial on that ground—Emp. δ: 
Luchman, 3t Cal 710, Iswar Prasad, 16 A.L J. 325, 19 Cr LJ, 485, 45 
10, 149 Where the prosecution wanted to let in evidence necessary 1? 
Prove the offence, but the Magistrate refused to take that evidence, stain’ 
that it was unnecessary, the case was a proper one in which retrial could 
be ordered or in which the Court could properly call for additional evidence 
under see 428; but as a new trial would involve much unnecessary delay 
and expense, it is more convenient to order additional evidence to be 
taken than to order a rettial—jeremiah ν, Vas, 36 Mad 457 (470) A 
retrial should not be ordered with the object of enabling the prosecuno® 
to All up deficiencies in the evidence for the prosecunon—Hamdt Meah, 
3 Bur. L.T. 9, 8 16. 594, 11 CrL J. 684 Where the evidence recorded 
by the Magistrate is as full as the law requires and there is no irregularity 
an the procedure, it is not competent to a Sessions Judge on appeal 19 
ofder a retrial He must consider the case on the evidence belore him 
and proceed to judgment—Maganial, Ratantal 530, Boudvitie, 1 Bur LJ 
32; the mere fact that an inadmissible or itrelevent evidence hos pee 
admitted by the Lower Court does not justify a tetrial Such evidence 
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may be left out of consideration—Boudville, 1 Bur.L.J. 32; Waefadar, 21 
Cal. 955 (970). Where there Is no evidence on the record to warrant a 
conviction for the offence charged, an order for retrial Is not justified— 
Ramprasad ν. Emp., 26 Cr.L J. 1090 (Nag.), The Appellate Court ought 
not to send the case back for retrial, unless there Is some material 
already on the record tending to indicate that the offence has been com- 
mitted, or unless the Appellate Court was given by the prosecution 
sufficient assurance indicating that there would be produced practically 
unimpeschable evidence of the offence if a retrial is ordered—Mogambara, 
28 M.L J. 379, 17 ΟΡ... 193. 


By α Court of competent jurisdiction :—Under this section, when an 
Appellate Court orders a retrial, it can specify the Court by which the 
appellant is to be retried. There is nothing in this section which prevents 
such specification of the Court—Xasturbhai, Ratantal 367 

If the Appellate Court finds that the accused had commutted an offence 
triable by a Magistrate of the first class but has been tned by a 2nd 
class Magistrate through oversight or under a misapprehension, the 
Appellate Court may order the accused to be reitied by a Court com- 
petent to try the offence 1.6, by a first class Magistrate—Sukha, 8 All. 
14 (17. Even if the Lower Court was competent to try the offence, 
the Appellate Court may order the retrial by another Court of competent 
jurisdiction—Shatk Ak, L B.R. (1893—1900) 238. 


Under the provisions of this section, the retrial, if ordered, must 
be by a Court of competent jurisdiction ‘subordinate to the Appellate 
Court,’ and therefore an Appellate Court cannot direct a case to be 
retried by uself—Fakira Ratanlal 982, Dhiraj: v Ahast, 24 ALJ 506, 
27 Cri J 785 Βαϊ in Mantkka, 30 Mad 228 and Vedakadeth Kanaran, 
2 Weir 481, it has been held that the words ‘Court of competent juris- 
diction subordinate to such Appellate Court’ are not to be taken as words 
of Imitation, and do not exclude the power of the Appellate Court of 
itself trying the offender when the offence is within the jurisdiction of 
the Appellate Court But if the accused has been tried before a jury, 
and the High Court, on appeal, sets aside the conviction on the ground 
of misdirection, the accused is entitled to be re-tried before a jury, and 
as a matter of procedure and in justice to the accused, this course should 
be adopted It is doubtful whether the High Court can, under this 
section, Tetry the case itself—Sadhu Sheikh, 4 C.W.N 576 (581, 582) 

The Appellate Court may order the retrial to be held by any Court 
of competent jurisdiction. The High Court has power under this section 
to order a retrial of the appeal by the Lower Appellate Court—1913 
PLR 7, 13 Cry 737 

1144. Order of commitment —I! the Appellate Court finds 
that the accused has committed an offence which the Lower Court was 
not competent to try, the Appellate Court may order retrial by a Court 
of competent jurisdiction; and if there 1s no Court of competent juris- 
diction subordinate to the Appellate Court, st ought to direct the com~ 
muital of the accused to the Sessions—Chinna, 2 Weir 484 (485), Where 
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the accused who has committed an offence triable solely by the Sesstons 
Court, has been tried by a Magistrate, the Appellate Court is competent 
to direct a committal to the Sessions—Q. E. v. Sukha, 8. All. 14 (17; 
Hasan Raza y. Emp., 20 A.L.J. 568. In Q. Ε. v. Sukha, supra, 
Brodhurst 1 expressed the opinion that an Appellate Court can order ἃ 
commitment only where the offence committed by the accused 15 triable 
exclusively by the Court of Session. But this view has heen dissented 
fcom in the following cases, where it has been laid down that even sf the 
offence be not exclusively triable by the Court of Sessions, the Appellate 
Court is still competent to direct a committal to the Sessions—Misri Lal 
vy. Lachmi, 23 Cal. 350 (351); Q E. v. Maula Bakhsh, 15 All 205 (206), 
Abdul Rahiman, 16 Bom. 580 (584). This section gives the Appellate 
Court the power to order an accused person to be committed to the 
Sessions, when it considefs that that is the procedure which should have 
been adopted by the Magistrate in the case—Q. E v. Abdul Rafuman. | 
16 Bom 580 (584). Thus, a commitment may be ordered by the 
Appellate Court, 2} it is of opinion that the Magistrate, though οἱ com- 
petent jurisdiction to try the case, was not competent to punish the 
accused adequately—Dani, 1895 P.R. 16; Abdul Rahiman, 16 Bom 580 
(584). 

Where the Appellate Court directs a commitment to the Court of 
Session, an investigation preliminary to commitment is mot necessary. 
The commitment can be made on the evidence already recorded— 
Anonymous, 2 Weir 479 

An order of commitment passed by the Sessions Judge on apped! 
under this clause can be revised by the High Court under sec 45! 
Ram Samuyh y, Emp, 11 OL J, 748, 1 OW.N. 525, 25 Cr. J. 1375 

Commutment to itself ~The Appellate Court has power of ordering 
the accused appellant to be committed to the Court of Session, even 
though the Court of session is the Appellate Court itself—-Q E. v. Maula 
Bakhsh, 15 All, 205 (207) But the Appelfate Court cannot itself commut 
a case to itself, but, as a Court of Appeal, cam only direct ἃ competent 
Magistrate to make α commitment to itself Reading this section wil 
sec. 193 it is manifest that except im cases in which a Court of Session 
is expressly empowered to take cognizance of an offence as a Court of 
original jurisdiction, 11 has no power to do so unless a commitment has 
been made by a Magistrate duly empowered in this behalf—Maula Khar, 
1907 A.W.N. 178, 6 CrL.J. 7. 

1145. Alteration of finding :—Where the accused were 
charged by the lower Court with several offences, and were convicted of 
the graver offences and acquitted of the minor charges, the Appellate 
Gourt can alter the finding of the lower Court and convict the accused 
of the mor charges, and acquit them of the graver offences~Golla 
Hannappa, 35 Mad 243. An Appellate Court can substitute ἃ conviction 
for a lesser offence from that which has been held by the Court of first 
instance to have been committed by the 2ccused—Jawad Husain v. EMP - 

wae 2 Luck 503, 28 Cr.L.J. 673. But in convicting an accused of an offence 


Sec. 123} THE CODE OF CRIMINAL PROCEDURE 1105 


with which he was not charged in the lower Court, the Appellate Court 
ean act only in accordance with the provisions of secs. 237 and 238— 
Padmanabha, 33 Mad 264; Emp. v. Sakharam, 8 Bom L.R. 120; G. C. 
Sucar vy. Emp., 3 Rang. 68, 4 Bur.L J 29, 26 Cr.L.J 1119; Mahabir 
v. Emp., 49 All. 120, 24 A.L.J. 998, 27 Cr LJ 1118. Thus, where on 
an appeal from a conviction of murder, the Appellate Court comes to 
the conclusion that the ofence of murder is not proved but that there Is 
evidence on the record to support a conviction for an offence against 
property, the Appellate Court ought to acquit the accused of murder, but 
it cannot alter the conviction of murder Into a conviction of an offence 
against property, because the latter offence is sb widely different from 
the former that it is illegal under sec 237 or 238 to convict the accused 
of the latter offence when he is charged only with the former -Wallu 
ν. Crown, 4 Lah. 373; Ghaus v. Emp, 7 Lah. 561, 27 PLR. G10, 27 
CrL.J. 1004, Q. E. v Yusuf, 20 All 307 It 1s not open to an Appellate 
Court to find a man guilty of the abetment of an offence, on a charge 
of the substantive offence stse/J—Padmanabha, 33 Mad 264 Where the 
Court of Session had convicted an accused of an offence under sec 409 
1. P. C and the High Court on appeal found that the conviction was 
Not sustainable under that section, the Court refused to alter the finding 
into a conviction for some other offence (eg, an offence under sec 161 
I. Ρ Οὐ for which the accused had not been charged or tried and which 
was of an entirely different nature from the offence with which he was 
charged—Imdad Khan, 8 All. 120 When the accused was charged with 
and convicted of an offence under sec 457, 1 P C and on appeal the 
Sessions Judge altered the charge and recorded a conviction under sec 
411, I P. C., held that the Appellate Court had no power to so alter the 
charge as to make it necessary for the accused to meet an entirely 
different case from that with which he was charged in the trial Court— 
Mula ν. Emp., 23 A.L.J 924, 26 Cr.L J. 1494 But where the prosecu- 
tion has established certain acts constituting an offence, and the Court 
has misapplied the Iaw to those acts by charging and convicting the 
accused for an offence other than that for which he should have been 
Properly charged, and it appears that inspite of such error of the Court, 
the accused has by his defence endeavoured to meet the accusation of 
the commission of those acts, then the Appellate Court may alter the 
charge or finding and convict him for an offence which those acts properly 
constitute, if the accused is not at all prejudiced by the alteration of 
finding—Lala Ojha v Q Ε, 26 Cal 863, Amrit, 1890 AWN 86 Such 
an error is one of form rather than of substance, and the alteration by 
an Appellate Court of the charge or finding into a more serious offence 
would not necessitate a retrial for that offence Therefore, where a 
person 15 convicted of an attempt to commit an offence, the Appellate 
Court, if it thinks that the acts of the accused consntute the substantive 
offence itself, may convict him of the substantive offence without ordering 
a retrial—Lala Ojyha v. Q Ε, βαριὰ Where the accused has been con- 
yicted by the trial Court of an offence under sec 380 I P. C., th 
Appellate Court can alter the conviction into one under sec. 403 “ 
Cr τὸ 
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Code, 2s the two offences are of the same nature and the appellant cannot 
be taken by surprise by such a procedure—Biru v, Emp,, 30 Cr.LJ 413 
qj, 11 Lah 113. 


The Appellate Court in altering a finding under this clause cannot 
act in contravention of the provisions of section 239 Thus, the petitioner 
and four others were tried jointly, the other four being convicted of an 
offence under section 454 of the I. P. Code and the petitioner was coa- 
victed of abetment thereof. On appeal the Appellate Court acquitted 
the petitioner of the offence of abetment but convicted him under secs 
411 and 414 1, P. ©. Held, that the conviction by the Appellate Court 
cannot be maintained, because under sec. 239 the petitioner could not 
have heen tred in the original Court jointly with the four accused 
under sections 411 and 414 1. P. C., while the latter were being tned 
under section 454 J. P, C.—-Sahib Singh v. K. E., 1905 P.R. 38, 1905 
PLR 115. 


Where an accused was convicted of a composite offence, the Appel 
late Court may alter the conviction into one of the elements of the 
composite offence. Thus, where the accused was convicted of house- 
breaking by might, under sec 457 1, P C and the Appellate Court 
altered the conviction to one under sec. 414 1. P. C., it was held that 
sec 457 1. P. C. applied to a composite offence, and under sec 8 
of this Code an accused may be convicted of any element of the com- 
posite offence, and that under this section it was competent to the 
Appellate Court to alter the finding—Balu, Ratanlal 293 


Under clause (δ) the Appellate Court can, in an appeal from 4 corte 
viction, alter the finding of the Lower Court and find the appellant guilty 
af any offence of which he has been acquitted by that Court. Sec: at? 
does not stand in the way, because that section apphes only where there 
has been a complete acquittal and not where an appeal is preferred in ἃ 
case in which the Magistrate has acquitted the accused of one offence but 
convicted him of another~Q. E. v. Jabanulla, 23 Cal. 975 (979, 980}: 
Sardar, 34 All. 115 (117). Thus, where the Magistrate acquitted Mme 
accused under sec. 148 I. P, C. and convicted him under sec, 325) P. c > 
tt was open to the Sessions Judge to alter the conviction undef sec 3.5 
into one under sec. 148 1. P C.—Appanna v. Ρηβαπὶ, 34 Mad. 515 
Similarly, where in such a case the Lower Court has found only one 0 
the accused guilty of murder and acquitted the others of murder but cor 
victed them of other offences, an appeal against the conviction of murder 
opens out the entire case and the Appellate Cort may find all the ἘΣ 
persons guilty of murder—~Dulfi v. Emp, 16 A.L.J. 918, 20 0τ...}.. 533. 
48 1C, 505 Where in the tral Court the accused was charged #2” 
murder (sec. 302 1. Ps C) but was convicted of culpable homicide (ste 
304), the appeliste Court can convict the accused of murder—On Shwe 
v_ Emp., | Rang. 436, 25 CrL J. 247. 

It the Appellate Court finds that the sentence is iflegal or inadequate, 
and does not think it expedient to order a New trial, he may ster the 
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conviction in order to legalise the sentence—X. E. v. Kyaw Hla, 3 
L.B.R. 112, 3 Cr.L.J. 348. 


In altering the finding of the Lower Court, the Appellate Court is 
not bound by any preliminaries of complaint under sec. 198. Thus, on 
an appeal from a conviction under sec 182 1 P. C the Appellate Court 
15 competent to alter the conviction to one under sec. 500 I. P. Ὁ, not- 
withstanding that there was no complaint by the agerieved party~Emp. 
vy. Gur Narain, 25 All 534 


The word ‘Anding’ is not limited to a finding upon a point of law, 
as distinct from a finding upon a point of fact—Mahangu Singh, 3 P.L.J 
$65, 19 Cr.L.J. 735. 


1146. Alteration when improper —(1) It is improper for 
the Appellate Court to alter the finding so as to convict the accused of 
an offence of an entirely different character. Thus, under the provisions 
of secs. 237 and 238, it is illegal to alter a conviction under sec. 376 
I. P. C. into one under sec. 366 1 P. C., because the charge under the 
later section involves different elements and different questions of fact 
from the former~Emp. v Sakharam, 8 BomLR. 120, G C. Sircar 
ν. K. E., 3 Rang 68, 4 Bur.LJ, 29, 26 CrLJ 1119, so also, it is 
iNegal to alter a conviction under sec. 379 I. P. C. into one under sec 
143 1 P C—Jatu vy Mahabir, 27 Cal 660. So again, it 15 improper to 
alter a conviction under secs 211 and 1091 P. C into one under sec. 
193 I. P. © —Manoranjan, 3 C WN. 367; or to alter a conviction under 
sec 468 I. P. C into a conviction under 471 1 P C—Akbar v. Emp., 
8 N.L.J 87, 26 Cr.L.J. 1358; or to alter a conviction under sec. 147 
into one under secs, 448 and 323 I. P. C.—Yakub Ali v. Lethu, 30 Cal. 
288; or to alter a conviction for wrongful confinement into one for 
assault—Rameswar y. Jogi, 5 C.W.N. 296. See Note 1145 


(2) It would be improper and unfair to the accused for the Appellate 
Court to convict him of a more serious offence to which he had never 
pleaded at the trial, especially if the new offence was not cognate to the 
offence for which he was tried and convicted, and if there were circum- 
Stances of aggravation to which he had not pleaded guilty—Lala Oyha v 
Q E., 26 Cal. 863, K. E.v Po Yin, 3L BR 232 


(3) An Appellate Court 1s not competent to alter the finding of a 
Magistrate, so as to convict an accused person of an offence which the 
Lower Court is not competent to try—Pershad, 7 All 414 (F.B) 


(4) When a person has been charged with a certain offence and has 
been convicted of that offence, the Appellate Court cannot, on finding 
that the conviction is not sustamable, convict the accused of abetment 
of that offence—Mahabir ν Emp, 24 ALJ. 998, 49 AU 120, 27 Cr 
LJ, 1118, Padmanabha, 33 Mad. 264; Reg v Chand Nur, τὶ BHC.R 
240, See Note 771 under sec 238. 

Notice to appellant —If a Judge on appeal finds that the evidence 
recorded discloses a different offence, he may alter the finding of the 
Court below ; but ἢ dog so, he ought to give intimation to the accus, 


BO ey 


1106 THE CODE OF CRIMINAL PROCEDURE [Cx. XXXI 


Code, 25 the two offenves are of the same nature and the appellant cannot 
he taken by surprise by such a procedure—Biru ν, Emp., 30 Gr.LJ 413 
(414), 11 Lanb J. 113 


The Appellate Court in altering a finding under this clause cannot 
act ἴῃ contravention of the provisions of section 239 Thus, the petitioner 
and four others were tried jointly, the other four being convicted of am 
offence under section 454 of the 1 P. Code and the petitioner was com 
victed of abetment thereof. On appeal] the Appellate Covrt acquitted 
the petitioner of the offence of abetment but convicted hum under secs 
41Π| and 414 1 ΡΟ. Held, that the conviction by the Appellate Court 
cannot be maintained, because under sec, 239 the petitioner could not 
have been teed in the original Court jomtly with the Jour acoused 
under sections 411 and 414 1 P. C., while the latter were being ied 
under section 454 1, P. ©.—Sahib Singh v. K. E., 1905 PR. 38, 1905 
PLR. 115. 


Where an accused was convicted of a composite offence, the Appel 
fate Court may alter the conviction into one of the elements of the 
composite offence Thus, where the accused was convicted of house 
breaking by night, under sec. 487 J, P, C. and the Appellate Coutt 
alteted the conviction to one under sec. 414 1. P, C., st was held thet 
sec 457 1. Ρ, C. applied to a composite offence, and under set 2 
of this Code an accused may be convicted of any element οἱ the i 
Qosite offence, and that under this section it was competent fo t 
Appellate Court to alter the finding—Balu, Ratanlal 293. 


Under clause (δὴ the Appellate Court can, in an appeal ‘ 
viction, alter the finding of the Lower Court and find the appellaat nuit 
of any offence of which he has been acguitted by that Court. bey 
does not stand im the way, because that section apphes only where ¢ ap 
has beet a complete acquittal and not where an appeal is preferred hi 
ease in which the Magistrate has acquitted the accused of one offen τς 
convicted lnm Of another—Q, E. ν. Jabanulle, 23 Cal. 975 1979, ὃ He 
Sardar, 34 AS 115 (117). Thus, where the Magistrate acquitted co 
accused under sec. 1481 P. C. and convicted him under sec 3251. δ Ὡς 
It Was open to the Sessions Judge to alter the conviction snder sec. ὅν 
into one under see 148 { P. C.~-Appanna v. Pithani, 34 Mad” 
Similarly. where in such 2 case the Lower Court has found only oné ἣν 
the accused guilty of murder and acguitted the others of murder pot ne 
victed them of other offences, an appeal against the convicyion of mut δ 
opens out the entire case and the Appellate Court may find alt the et 
persons guilty of murder—Dulfi v. Emp, 16 ALJ. 918, 20 CrLJ % 
48 1C. 502 Where in the frial Court the accused was chareee δ 
murder (sec. 302 I. P* Ὁ} but was convicted of culpable homicide ees 
304), the appellate Court can convict the accused of munder—On 858 
v Emp, 1 Rang. 436, 25 Cr.L J. 247. 


If the Appellate Court finds that the sentence js illegal of tnadequst 
and does not think jr expedient to osdef 2 new sria), he may autt 


from 8 cof- 


ἃ with 
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has no power to alter ἃ sentence in this way—Lachmi Kant, 18 All. 301, 
Dhansang, 18 Bom. 751. 

(5) Where the Lower Court imposed fine and imprisonment, and the 
Appellate Court, ii tien of imprisonment, imposed an additional fine, 
thus Increasing the amount of fine Imposed by the Lower Court, it 
amounted to an enhancement of sentence—Ramasami, 2 Weir 487. 


(6) The addition of imprisonment by the Appellate Court to a sen- 
tence of fine only imposed by the Lower Court is an enhancement of 
sentence. The appellant was convicted of causing simple hurt and was 
sentenced to fine only; on appeal, the Appellate Court altered the con- 
viction to one of causing grievous hurt (which is puntshable with im- 
prisonment and fine) under Sec. 325 I. P. C. and in order to make the 
sentence legal under that section, recorded a sentence of one day's 
tigorous imprisonment. It was held that the Appellate Court had no 
power to so enhance the sentence—Chandalavada Ramanappa, 2 Weir 486 


(ΠῚ The addition of a sentence of whipping by the Appellate Court. 
although the sentence of imprisonment is reduced, that is, the alteration of 
ἃ part of the imprisonment into a sentence of whipping, amounts to an 
enhancement of the sentence—Appu 2 Weir 487 The Rangoon High 
Court also holds that the alteration of the whole or part of the sentence 
of imprisonment mto a sentence of whipping amounts to an enhance- 
ment—In re Kyaing 30 CrL J 328 (329) On the contrary it has been 
held in Q. v Banda Ali, 15 W.R. 7, that the alteration of a sentence 
of whipping into one of imprisonment may amount to an enhancement 
of punishment In this case their Lordships expressed a doubt as to 
which sentence was the more severe. ‘The Legislature has not supplied 
us with any data from which the comparative severity of the two sentences 
of whipping and rigorous imprisonment can be determined, and it is 
impossible to say how many lashes would be equivalent to a sentence of 
Tigorous imprisonment for a specified period’’—Mutter J. In fact the 
two sentences are of so dissimilar a nature that they do not admit of 
comparison Recently a Full Bench of the Rangoon High Court has 
attempted to find out a standard of comparison, and by applying the pro- 
visions of see 395, has laid down that the substitution of 30 stripes for 
ἃ sentence of one year’s imprisonment, or the substitution of 25 stripes 
for a sentence of 9 months, would not ordinarily amount to an enhance- 
ment of sentence But a substitution of 30 stripes for a sentence of 3 
months’ imprisonment is manifestly an enhancement and is therefore 
illegal—Chit Pon, 7 Rang 319 (F B), 30 Cr£.J 986 (989), 1929 Cr C 
169. See also In re Kyaing, supra 


(8) Where in a criminal appeal, the terms of imprisonment are re- 
duced but a punishment of sohtary confinement is imposed, the imposi- 
tion of solitary confinement, though the imprisonment 1s lessened, amounts 
to an enhancement of the sentence—Peman, 1890 AWN 170 


(9} The substitution of rigorous imprisonment in place of stmple im 
Prisonment amounts to an enhancement of sentence—Emp v Muhammad 
Yakub Ali, 45 All 508 
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(10) The Appellate Court in altering a sentence, cannot award 4 
sentence which the original Court could not have passed. If it does 80, 
it will amount to an enhancement of sentence. See Note 1138 ante. 


What does not amount to enhancement —(1) An additional order 
passed by the Appellate Court directing the accused to furnish security 
to keep the peace does not amount to an enhancement of sentence-— 
Miran Bakhash, 1905 PR. 21, 2 Cr.L J. 190; Zafar Husain, 20 Crib] 
302 (AN); Makara; Singh, 20 CrLJ 760 (Nag), Such power has 
been expressly conferred on a Court of Appeal by section 106 (3) and 
a Judge is competent in appeal to demand such security —Ibid. 


(2) An order passed by the Appellate Court directing the accused 
person to pay the costs of the complainant under sec. 31 of the Court 
Fees Act (now 546A of this Code) does not amount to an enhancement 
of sentence, because the order of costs is not a penalty or sentence passed 
in the case but 18 an incidental order under clause (4) of this section— 
Emp. v. Karuppanna, 29 Mad. 188, Thinuah ν. K. E., 47 Mad 914 (918). 
Although the fees ordered to be paid are to be recovered as if they were 
fines, stilt there is no watrant for treating the same as part of the fine 
imposed as punishment for the offences~In re Vemuri Seshanna, 26 Mad 
421, Thimiah ν K. E., 47 Mad 914 (915) 

(3) Whert an Appellate Court adopts the view taken by the original 
Court as to the acts committed by the 2ccused, and only differs from 
it in its application of the law, and maintains the sentence, neither the 
letter nor the spitit of sec. 423 is broken by the Appellate Court ia 
maintaining the sentence ‘There is no enhancement Thus, where the 
accused was convicted by the trial Court for voluntarily causing hurt with 
a dangerous weapon under sec 324 1 P C, and was sentenced to - 
months’ imprisonment, and in appeal the Appellate Court altered the 
conviction into one for simple hurt under sec 323 1. P, C, dut the 
sentence was maintained, held that it did not amount to an enhancement 
of sentence—In re Rangaswami, 53 M.L.J. 694, 28 Cr.LJ 824 (825). 

1} conviction ts confirmed, some sentence must be passed .~If the 
Court of appeal affirms a conviction, st should, if at disapproves of the 
sentence passed by the Lower Court, pass some other sentence, evet 
though a nominal one Jt cannot set aside the sentence absolutely while 
upholding the conviction. Every conviction must be followed hy sentence 
~-Lakshmibai, Ratanlal 545 

falls 


Clause (c) :—An order requiring 8. person to furnish security 
under this clause The Appellate Court can either reverse {f+ x 
aside) the order of alter the order, eg, by reducing the amount 0! 
security But an order remanding the case for fresh inquiry is bad in 
law But of course fresh proceedings can be started under sec. 110 07 
receiving fresh information—Chandan, 30 P.L.R 416, 30 Cr. J. 49t- 

1149. Clause (d)—Amendment :—Under this clause te 
Court can make any amendment that may be just or proper, is 
where the accused was convicted under section 325 1, Ῥ, €., and on 
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appeal the parties applied to compromise the case, the High Court acting 
under section 423 (d) amended the order of conviction by substituting for 
it an order that the offence should be compromised—Emp, v. Ram Piyari, 
32 All, 153 Where the Sessions Judge had directed certain property to 
be handed over to the Magistrate as unclaimed property, the High Court 
amended the order by directing that the Magistrate should dispose of 
the property according to law—Abadi Begam v. Ali Husen, 1897 A W.N. 
26 The Sessions Judge can amend the order of the Magistrate by 
directing a greater amount of property to be restored to the complainant 
than the amount restored by the Magistrate—Gop: Nath v. Emp, 3 
A.L.J. 770, 4 Cr.L.J. 370 

‘Amendment’ means amendment of the main order of the Court 
below; and the Appellate Court cannot make any amendment when there 
has not been an appeal against the main order of the lower Court Thus, 
where the Magistrate in passing a judgment of acquittal has made some 
unfavourable remarks about the credibility of certain witnesses, it was 
held that the High Court could not amend the judgment by directing 
those remarks to be expunged from the judgment, when there has been 
no appeal to the High Court against the main order of acquittal—Emp. 
v Dunn, 44 All 401 (405, 406), 20 ALJ 261, 23 CrLJ. 349, But 
this is no longer good law :n view of sec S61A which empowers the High 
Court to pass any orders that may be just, and thus to expunge remarks 
from the lower Courts’ judgments, irrespective of the fact whether there 
has been an appeal against the main order or not See Note 1214 under 
sec. 439, and the report of the Jomt Committee cited under sec. S61A 
But the ruling in 44 All, 401 would apply to lower Appellate Courts, 
and those Courts would have no power to expunge remarks from the 
tnal Court’s judgment unless there be an appeal from the main order 
in the case, 


1150. Incidental or consequential orders -~—(1) An 
order under sec 106 demanding security from the appellant 1s an in- 
cidental order Sec 106 (3) gives the Appellate Court power to pass 
such order in appeal, even where the orginal Court was not competent 
to da so. 

(2) An order under sec. 106 passed by the Ongimal Court may be 
set aside in appeal, and the appellate order setting aside the order for 
security 1s an incidental order within the meaning of this section—-Abdut 
Wahed v Amuran, 30 Cal 101. 

(3) On an appeal against an order binding over a person to keep 
the peace under sec. 107, the Appellate Court can reverse the order of 
security and order a retrial The order of retnal 15 an incidental order 
under clause (4) of see 423 It does not fall under clause (b) because the 
case is not one of ‘appeal from conviction,’ the person proceeded against 
under sec 107 not being a person convicted of any offence—Bhagavat 
Singh v. Emp., 48 All S01, 24 ALJ. 566, 27 CrLJ 945 

(4) An order under sec 471 (1), directing the accused to be com-, 
mutted to a lunatic asylum, 1s clearly an order which the acquitting Court, 
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whether original or appellate, not only has the power to make, but is 
pau make under sec. 423 (d)—8 Bur.L.T. 286, 16 Cr.L J. 670, 30 


(5) An order under sec. 517, 520 or 522 of the Code is a conse- 
quential or incidental order within the meaning of this clause and cat 
be passed by the Appellate Court—Gourhari, 29'Cal. 724; Arunachala 
Thevan, 46 Mad. 162 (164). Therefore an order in a case of cermnal 
misappropriation, directing restoration of property which is found to have 
belonged to the complainant, is clearly a consequential or incidental order 
and one which is under the circumstances just and proper—Gopr Nath 
v. Emp., 3 A.L.J 770, 4 Cr.L J. 370. 


An order of the Appellate Court setting aside an order passed by the 
Lower Court under sec. 522, 1s an incidental order within the meaning 
of this clause—Upr v Syed Ali, 19 C W.N. 990, 16 Cr.L]. 607. See 
also Gourharz, 29 Cal, 724 Where the accused was convicted under 
secs. 352 and 448 I. P. C and the convicting Magistrate passed an order 
under sec, 522 of this Code restoring possession of the property (whieh 
was the subject matter of the offence under sec, 448 1. P. C.) to the 
complamant, but the accused was afterwards acquitted on appeal, it was 
held that the Appellate Court had power, under section 423 (4) and sec 
522 read together, to order restitution of the property to the accused 
Manki v.Bhagwants, 27 All. 415. 


(6) Under this clause, the Appellate Court can exercise the powers 
conterred by sec 562 of the Code—Birch, 24 ΑΙ 306 ‘The Court 
before which he ts convicted’ in sec. 562 is not limited to the Court of 
first instance, but includes the Court of appeal—Narayanaswami, 29 Mad. 
567, Thts is now expressly provided by sub-section (2) of section 562 

(7) An order by the Appellate Court directing the accused to pay the 
costs of the complainant under sec. 31 of the Court Fees Act (now 546A 
of this Code) is no part of the penalty or sentence passed in the case and 
therefore not an enhancement of sentence, but is an incidental order 
under this clause—Emp. v. Karuppana, 29 Mad. 188; Thimiah ν. K. E+ 
47 Mad. 914 (915). The contrary view taken in Q, Ev. Tangavelu. 
22 Mad 153, decided under the Code of 1882 which did not conta 
clause (d), is no longer correct 

(8) Where a case was tried by a Bench of Honorary Megistrates and 
the judgment was signed by one of them only, the District Magistrate 
on appeal, without in any way interfering with the judgment of the Bench 
of Magistrates, passed an order sending back the case so that the fuds- 
ment might be signed by the other Magistrates, held that there was nothing 
wrong in the order of the District Magistrate It was an incidental order 
under this clause—Gopal Des, 41 All, 217 (219) 

‘Orders which cannot be passed :—The only consequential or incident- 
al orders which fall within the purview of this clause sre orders whic 
follow as a matter of course being necessary complements to the mais 
orders passed, without which the latter would be incomplete and inelfec- 
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tive (such as directions as to the refund of fines realised from acquitted 
appellants, or on the reversal of acquittals, any direction as to the restora- 
tion of compensation paid under sec. 250) for whlch no separate authority 
is needed—Emp. v. Dunn, 44 All. 401 (405) But an Appellate Court 
cannot award compensation under sec. 250, because such order is not 
a necessary complement of the main order of acquittal; only the Magis- 
trate by whom the case Is heard in the first instance can pass such ordet 
«τ Βαϊ Pande vx. Chittan, 28 All 625, Mekhi Singh v. Mangal, 39 Cal. 
157. An order of confiscation under the Indian Forests Act VII of 1878 
cannot be regarded as an order incidental on a conviction under that Act, 
under sec. 54 of that Act, the confiscation is regarded as a punishment 
in addition to any other punishment prescribed for the offence. There- 
fore an Appellate Court cannot pass such order—Ainuddi v Q EL, 27 
Cal. 450 The High Court cannot award the costs incurred in a revision 
petition filed against an order pased under Ch. XII—Vcerappa v 
Avudayammal, 48 Mad. 262, See this case cited in Note 478 under 
sec. 148, 


1151. Sub-section (2) :—Interference with verdict of 
jury :—The considerations governing an appeal from a trial held with 
the aid of assessors differ greatly from those governing an appeal from a 
trial by jury In the latter case the appeal 15 restricted by the provisions 
of sec 423 (2), whereas in the former case the whole case 1s before the 
Appellate Court—Champa Pasin, 29 Cr.LJ 325 (329) (Pat) The High 
Court cannot alter or reverse the verdict of the jury unless τὲ is of opinion 
that the verdict 1s erroneous owing to a misdirection by the Judge or to 
a misunderstanding on the part of the jury of the law as laid down by 
the Judge—Bongiri Pattakadar, 32 Mad. 179, Emp v Smither, 26 Mad . 
1 (16), Shambhu, 10 Bom L.R 565; Waman, 27 Bom 626 When the 
Court is of that opinion, it can reverse the verdict, but the power ought 
not to be exercised lightly, especially when the verdict 1s one of acquittal 
and unanimous—Shambhu, 10 Bom.L.R. 565. The High Court cannot, 
on an appeal from the unanimous verdict of the jury, interfere with it, 
in the absence of a misdirection by the Judge, when there 1s some 
circumstantial evidence of the guilt—46 Cal 635 Where there is evi- 
dence on the record to justify the jury's verdict, and the Judge s charge 
to the jury was fair and accurate, and the jury arrived at an eminently 
reasonable conclusion, the High Court will not interfere—Babban, 4 
OWN 901, 28 Cr.L.j. 937. 

If there has been no misdirection by the Sessions Judge nor a mus- 
understanding on the part of the jury of the law as laid down by him, 
the High Court cannot reverse the verdict, but sf the High Court 1s of 
opinion that the accused should have been acquitted and the verdict was 
against the weight of the evidence, the High Court can direct a copy 
of its judgment together with a copy of the paper book to be sent to the 
Local Government for such action as the latter may like to make—Ram 
Charitar, 8 P.L Τ᾿ 691, 28 CrL.}] 691 (697) 

“Alter or reverse”? :—The word’ reverse’ evidently means to set aside, 
to make null, the word ‘after’ is intended to mean the substitution of a & 


a 
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finding of ‘guilty’ for ‘not guilty’ or vice versa. The verdict may be 
reversed i.e., set aside, or it may be altered, ie., another finding may be 
substituted for that of the jury—Smither, 26 Mad. 1 (15). 


‘Erroneous’ :~To enable the Appellate Court to interfere with the 
verdict of the jury, the verdict must be erroneous, The High Court 
will not set aside the verdict, if it is not erroneous in spite of the mis- 
direction—Naimuddi, 22 C W.N. 572, 19 Cr.L J, 649, The effect of this 
clause is to prevent the High Court from reversing the verdict of the 1tY, 
on account of any misdirection by the Judge or misunderstanding of the 
law by the jury, unless such misdirection or misunderstanding 1s on pornts 
material to the verdict, so that the verdict may be said to be tainted with 
error in the process in which 15 has been arrived at—Wafadar v. Q Ε. 
21 Cal 955 (977 The word ‘erroneous’ is not to be read as meaning 
‘wrong on the facts’ It must be read in connection with the words that 
follow, as meaning that the verdict has been vitiated and rendered bad 
or defective by reason of misdirection of misunderstanding of the jaw 
Wafadar y.Q, Ε, 21 Cal 955 977); Waman, 27 Bom 626, Lalsinghy 
Ratanlal 452 (454). It 1s the duty of the Appellate Court to ascertaifl 
whether the process or method which the Judge directed the jury to follow 
as to the acceptance or discarding of evidence, or as to the view taker 
of the law, was erroneous on eny material point, but st 1s not the daty 
of the Appellate Court to determine for itself whether the verdict as 3 
conclusion of fact was right or wrong. To hold the Jatter view, would 
be tantamount to hold that an appeal would he upon the facts from the 
verdict of a jury, in the face of the provisions of sec, 418—-Wafadar ¥ 
Q. E., 2t Cal, 955 (977) When there is no error in matter of law, and 
there was some evidence to go to the jury, the High Court cannot inter 
fere—Choonee, 5 WR 13; Jaspathvy Q E., 14 Cal 164 


Misdirection :—See notes under sec. 297. Both secs. 423 (2) and 
537 require that before the verdict can be set aside on the ground 0 
misdirection, the Court must be satisfled that the musdirection is of such 
a nature that it may be reasonably supposed that the verdict was erroneous 
by reason of such misdirection, ot in other words, there has been ἃ 
fatlure of justice by reason of such musdirection—Ah Fakir, 25 Cal 230% 
Buu Mandal v. Ὁ E., 25 Cal 561; Shyam Sundar, 26 C.W.N. 558 ff 
determiming whether the verdict ought to be set aside and a new etal 
granted, on the ground of a defective summing up of the evidence, the 
question to be considered is not whether upon a proper summing UP of 
the whole evidence a jury might have given a different verdict, but 
whether the legitimate effect of the evidence would reguire 4 different 
verdict If the evidence is such that the High Court would have affirmed 
the conviction if the trial had been before a Judge and assessors, instead 
of a trial by jury, the High Court ought not to set aside a verdict giver 
by a jury merely because the Judge has not, in summing up. εἶνε s 
proper caution or advice to the jury as to the weight which they might 
Properly give to the evidence—Elahee Buksh, 5 W.R 80. (per Peacock 
1} followed in Jamiruddé, 29 Cal. 782 
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In order to set aside a verdict of the jury, it 15 not sufficient to say 
that the conviction would be a miscarriage of justice; the appellant must 
further establish that such failure of Justice was the result of a misdirec- 
tion of the Judge to the jury—Champa Pasin, 29 Cr.L.J. 325 (332) (Pat) 


Misunderstanding .—There must be misunderstanding by the jury of 
the law as laid down by the Judge, the verdict will not be set aside on 
the ground that the counsel for the accused (and not the jury) had mis- 
understood the expressions used by the Judge, specially when it appeared 
that the expression used by the Judge was perfectly intelligible and could 
not have the meaning suggested by the counsel for the accused—Q Εν 
Shib Chunder, 10 Cal. 1079, 


Verdict must be set aside in its entirety —The term ‘verdict’ jn ths 
sub-section means a verdict on all the charges, and not merely the verdict 
upon each charge separately Therefore if in a trial there are several 
charges in which there 1s an acquittal on some and ἃ conviction on the 
other charges, and the verdict is found to be erroneous on appeal, the 
Appellate Court must set aside the verdict in its entirety Where the 
Appellate Court i such a case reverses the verdict of the jury and orders 
a retrial, the retrial, unless the Appellate Court has bmuted the scope, 
must be taken to be one upon all the charges originally framed—Krishna 


Dhan v. Q. Ε, 22 Cal 377, Jamurudd:, 16 C W.N 909, 13 Cr.L J} 715, 
Bhola, 1904 PR. 12, 1 Cr.L J. 942. 


1152. Power of High Court after reversal of ver- 
dict ~—Once the verdict of the jury is set aside under this sub-section 
there is no restriction on the power of the Appellate Court to deal with 
the case, of which it has complete se:zin, in any of the manners provided 
in ths section Its power 1s not restricted to directing a retrial, and it 
may also reverse the finding and sentence and acquit or discharge the 
accused, or order him to be retried, or alter the finding and maintain the 
sentence, or, without altering the finding, reduce the sentence—Taju 
Pramanik v Ὁ Ε, 25 Cal 711 Sub-seetion (2) contams no provision 
as to what the Court 1s to do, or has power to do, when it reverses or 
alters the verdict of the jury To ascertain that, it 15 necessary to revert 
to the language of sub-section (1), and in st no distinction 1s made between 
the powers of an Appellate Court in a case tried by jury and in any 
other case. And so, after reversal of the verdict of the jury, in an appeal 
against an acquittal, the High Court may under clause (a) order further 
inquiry ΟΥ̓ retrial or commitment or may find the accused guilty and pass 
sentence on him according to law—Emp. v E W Smuther, 26 Mad. 1 (15) 


Power to order retrial —The High Court, on setting aside a verdict 
of the jury on the ground of irregularity, has jurisdiction to order a re- 
trial—Bant Madhab v Emp, 46 Cal. 212 It 1s open to the Hreh Court 
to order @ new trial of the accused by a new jury, whem it τς found that 
the verdict of the jury is tainted with prejudice and 1s based on rumours 
as to the prisoner’s previous conduct—Anchula Nallacharla, 2 Weir 384. 
Bur it is not always obligatory on the High Court to order ἃ retrial, ~ 
whatever may be its view as to the weight to be attached to the evidence, 

ῃ 
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that the power under sec. 423 is identical wth the power under sec 3. 
wz, the pawer of determining the facts or of ordering retriali-Q Εν 
Ram Chandra, {9 Bom. 749 {762), dissenting trom 21 fal 955, a 


424, The rules contained in Chapter XXVI as to 

the judgment of a Criminal Court 

of original jurisdiction shall apply. 

. so far as may be practicable, to the 

judament of any Appellate Court other than a High 
ourt ; 


k Provided that unless thé Appellate Court otherwise 
directs, the accused shall not be brought up, or require 
to attend, to hear judgment delivered. 


1133. Appellate judgment .—When an appeal 1s dismissed 
summarily under sec, 421, no judgment 15 required to be written See 
Note 1132 under sec, 421. 


But if the appeal is dismissed not summarily but under see 424, 
after notice given under sec, 422, the Court myst deliver a judgment that 
would fulhl the conditions laid down in sec. 367. Omission to wine 8. 
judgment 15 not an itregularity cured by sec, 537 {a) of the Code 
Devendra, 17 Bom.L.R. 1085, 16 Cr.L.J. 832, 3) J.C, 1008. 


Appellate Court .-~Judges of Sind Judicial Commussioner’s Covt 
sitting as Sessions Judges for the district of Karachi, should follow as 
closely as possible the provisions of secs. 367 and 424 But the omtse% 
10 do 80 cannot nullify the whole proceeding before the Sessions Covit 
‘The ¢layse ‘so far as may be practicable” occurring in sec 424 woul 
certainty bring the error within the scope of see. 537—Fakir Bux * 
Emp., 20 S.L.R 261, 27 CrL J. 833 . 

Contents of yudament —~The judgment must fulfil the requiremel 
of sec 367; that 3s, it must contain the point or points for determimnanon 
riised by the memorandum of appeal, the decision thereon and the easels 
for that decision—Devendra, supra; Kale Mirza, 37 Ca} pi, Jowam, 
NLR 84. 13 CrLJ 559. See Note 1051 under sec, 267, under hes 
wig “Appellate judgment.” An appeal under sec, 476B must pe dea! 
with a5 an ordinary appeaf under secs, 424, and cannot be drspased τὲ 
gummarily without giving any reason. IT it is so disposed of, the a 1 
will be remitted to the Aprellate Judge so that he may rehear the ee 
and white 4 judgment in accordance with law--Hamid Ale y. Madhuswder 
st Cal. 355, 81 C.WN. 281, ALR 1927 Cal, 284 (285). 

SE the appellate judgment is not in accordance with law, tt se 
remand the appeal for rehearing and delivery of 3 ὙΠΟ 


Judgment of subordi. 
nate appellate Courts, 


nts 


may " 
fodgmens-Btolancth y. Emp, 7 CW N. 30; Ram Lat ν Haricharen, 
37 Cat. 1943 Chanda Singh, 1913 PR, 2, 13 Crj. 737; Ὁ δι δ 


Gopala. 1 Bom L.R. 225 


-- 
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It is umproper for an Appellate Court to record in its judgment grave 
imputations on the motives of the trying Magistrate, when such imputa- 
tions have no other foundation than suspicion. If the Appellate Magis- 
trate considers that the trying Magistrate is actuated by improper con- 
siderations in the performance of his judicial functions, it Is his duty to 
report his opinion to the District Magistrate, but any imputations ought 
not to find a place in the judgment—Yacoob, 2 Weir 535. 


425. (1) Whenever a case is decided on appeal by 
Order by High Court the High Court under this Chapter, 
on appeal to be certi: it shall certify its judgment or order 
fied to lower Court. to the Court by which the finding, 
sentence or order appealed against was recorded or 
passed. If the finding, sentence or order was recorded 
or passed by a Magistrate other than the District Magis- 
trate, the certificate shall be sent through the District 
Magistrate. 


(2) The Court to which the High Court certifies 
its judgment or order shall thereupon make such orders 
as are conformable to the judgment or order of the High 
Court; and, if necessary, the record shall be amended 
in accordance therewith. 


426. (1) Pending any appeal by a convicted person, 
ter Smarention of sen the Appellate Court may, ; for 
Release of appellant on Teasons to be recorded by it in 
bail. writing, order that the execution of 
the sentence or order appealed against be suspended, 
and, also, if he is in confinement, that he be released on 
bail or on his own bond. 


(2) The power conferred by this section on an 
Appellate Court may be exercised also by the High Court 


in the case of any appeal by a convicted person to a Court 
subordinate thereto. 


(3) When the appellant is ultimately sentenced to 
imprisonment, penal servitude or transportation, the time 
during which he is so released shall be excluded in com- 
puting the term for which he is so sentenced. 


1154, ‘Pending an appeat’:—A sentence cannot be suspended until 
an appeal has been actually preferred and 1s pending. Where a Magis: 
trate postponed the execution of the sentence for a stated period, at the 
request of the accused, to allow him to appeal, it was held that the suspen- 
sion of the sentence was bad in law—Kishen Soonder, 12 WR. 47. A 

Cr 71 
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Sentence cannot be suspended in the absence of an appeal—Anonymons, 
5. MH C.R. App. 1. 

“Appellate Court” :~The power conferred by this section to suspend 
the sentence can be exercised only by the Appellate Court—2 Weir 534 
The sentence cannot be Suspended by the Magistrate or Judge who passed 
it—Kishen Soonder, 12 W.R. 47; Anonymous, 4 M.H.C.R. App. 1. 80 
also, a Sessions Judge has no pawer to suspend the execution of 8 
sentence passed by a second Class Magistrate, because the appeal from 
that Magistrate will not He to the Sessions Judge—Govt Pleader v. Kodi 
Mordin, 2 Weir 536. 

Sentence -An order of detention passed by a District Magistrate 
under sec. 10 of the Reformatory Schools Act (VII of 1897) 15 fot 4 
‘sentence’ within the meaning of this section, nor is it ἃ punishmeat 
enumerated in sec. 53 of the Penal Code. A Sessions Judge has there 
fore ma power to suspend its opecation under this section—Krishra Panda 
ram, 16 Cr.L J. 134 (Mad). 

Release on bat! The Appellate Court can exercise the powers con 
ferred by this section and release the accused .on bail, whether the offence 
1s bailable or not—Anonymous, 5 M.H.C.R. App. 1. 

Exclusion of time ~—It 1s only when the convicted person has been 
released (and not where his sentence has been illegaily suspended) that 
the term during which the sentence is suspended shall be excluded [0 
computing the sentence—Kodu Moidin, 2 Weir 536. 


427. When an appeal is presented under section 

_ 417, the High Court may issue ἃ 

apne ton Meade” warrant directing that the accuse 

be arrested and brought before it oT 

any subordinate Court, and the Court before which he 

is brought may commit him to prison pending the 4!5- 
posal of the appeal, or admit him to bail. 


428. (1) In dealing with any appeal under this 
Appellate Court may Chapter, the Appellate Court, if it 
take further evidence or thinks additional evidence ἐσ 
direct it to be taken, necessary, shall record its reason, 
and may either take such evidence itself, or direct 1 (α 
be taken by a Magistrate, or, when the Appellate Court 
is a High Court, by a Court of Session or a Magistrate 


(2) When the additional evidence is taken by the 
Court of Session or the Magistrate, it or he shall certify 
such evidence to the Appellate Court, and such Coutt 
shall thereupon proceed to dispose of the appeal. 
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(3) Unless the Appellate Court otherwise directs, the 
accused or his pleader shall be present when the addi- 
tional evidence 1s taken; but such evidence shall not be 
taken in the presence of jurors or assessors. 


(4) The taking of evidence under this section shall 
be subject to the provisions of Chapter XXV, as if it 
were an inquiry. 


Powers of Civil and Criminal Courts compared :—A Civil Court has 
ordinarily no power to take evidence of its own motion; it has to decide 
the case on the evidence adduced by the parties. But a Criminal Court 
stands on a different footing. Section 540 enables the Magistrate at any 
Stage of the inquiry or trial to examine any witness he may And neces- 
saty, in order to come to a proper conclusion. Section 428 also in 
general terms empowers the Appellate Court to take additional evidence 
—Bham Laxuman, 1910 M.W.N. 819, 8 1.0 145, 11 CrLJ. 511. 


1155. Object and scope of section :—The object of this 
section 1s the prevention of a guiJty man's escape through some careless 
or ignorant proceedings of a Magistrate, or the vindication of an inno- 
cent person wrongfully accused, where the Magistrate through the same 
carelessness or ignorance has omitted to record the circumstances essen- 
tial to the elucidation of truth—Wooday Chand, 18 WR. 31; Akhtar v 
Κ΄ E., 6 PLT. 431, 26 Cr.L.J. 1171, Varadarajulu, 42 Mad. 885 (892) 
The iatention of the Legislature in enacting this section is to empower the 
Appellate Court to see that justice is done between the prosecutor and the 
person prosecuted, and If the Appellate Court finds that certain evidence 
is necessary in order to enable it to give a correct finding, it would be 
justified in taking action under this sectron—Dalla ν, Emp., 7 Lah. 148, 27 
Cr.L.J 463. But this section cannot be invoked to cure an illegality 
Thus, where the Magistrate committed an illegality in procedure by not 
allowing the accused to cross-examine the prosecution witnesses, the 
Sessions Judge cannot remand the case to the Magistrate with a direction 
to allow the accused to cross-examme the prosecution witnesses and to 
certify the additional evidence so taken by the Sessions Judge. The proper 
course for the Sessions Judge, 1s to set aside the conviction and order 
the Magistrate to commence from the stage when the illegality occurred 
or to hold a de novo trial—Lakshman, 53 Bom 578, 1929 Cr. Ο. 130 
(134) 


The power under this section can be exerciseg only by the Appellate 
Court A Sessions Judge or a District Magistrate not acting as an 
Appellate Court is not authorised to take addstional evidence or order it 
to be taken—Mon: Mohan, 6 CLJ 251. But the High Court acting as a 
Court of revision, under Sec 439, has the power of an Appellate Court 
to direct evidence to be taken—Ibid. The power to take or call for 
additional evidence given by this section is expressly limited to appeals 
under this Chapter; see Krishna, 33 Msd 90. 
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sentence cannot be suspended in the absence of an appeal—~Anonymots, 
5. MHLC.R. App. 1. 

“Appellate Court” .—The power conferred by this section to suspend 
the sentence can be exercised only by the Appellate Court—2 Wer 3 
The sentence cannot be suspended by the Magistrate or Judge who passed 
it—Kishen Soonder, 12 W.R. 47; Anonymous, 4 M.H.C.R. App. 1’ 
also, a Sessions Judge has no pawer to suspend the execution of ὃ 
sentence passed by a second Class Magistrate, because the appeat Ποῖ 
that Magistrate will not le to the Sessions Judge—Govt, Pleader y Kodu 
Moidin, 2 Weir 536. ᾿ 


Sentence An order of detention passed by a District Magesteate 
under sec. 10 of the Reformatory Schools Act (Vil of 1897) 1s st 3 
‘sentence’ within the meanmg of this section, nor Is it ἃ punishment 
enumerated in sec, 53 of the Penal Code A Sessions Judge has wert 
fore no power to suspend its operation under this secnon—Krishna panda 
ram, 16 Cr.L J. 134 (Mad) 

Release on bail —The Appellate Court can exercise the p 
fersed by this secuon and release the accuSed.on bail, whether the Οἱ 
18 bailable or not—Anonymous, 5 M.H.C.R, App 1. 


powers cot 
rence 


Exclusion of time .—It 1s only when the convicted person has a 
released (and not where his sentence has been itlegally suspended) 4 ia 
the term during which the sentence is suspended shall be exclude 
computing the sentence~-Kodu Mo:din, 2 Weir 536 

section 


427. When an appeal is presented under | 
ed Ἔα ae tee the High Court my ine 
rrest of accuse’; warrant directing that the acc 
appeal from acquittal be arrested and brought before ae 
any subordinate Court, and the Court before which ὦ : 
is brought may commit him to prison pending the δ 
posal of the appeal, or admit him to bail. 


428. (1) In dealing with any appeal under ὴ τ 
Appellate Court may Chapter, the Appellate Court, » 
take further evidence er thinks additional evidence [9 
direct it to be taken, necessary, shall record its reasons 
and may either take such evidence itself, or direct tt to 
be taken by a Magistrate, or, when the Appellate Cout 
is a High Court, by a Court of Session or a Magistrate: 


(2) When the additional evidence is taken, by ue 
Court of Session or the Magistrate, it or he shall cery 
εἰ such Court 


such evidence to the Appellate Court, ani 
shall thereupon proceed to dispose of the appeal. 
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(3) Unless the Appellate Court otherwise directs, the 
accused or his pleader shall be present when the addi- 
tional evidence is taken; but such evidence shall not be 
taken in the presence of jurors or assessors. 


(4) The taking of evidence under this section shall 
be subject to the provisions of Chapter XXV, as if it 
were an inquiry. 


Powers of Civil and Criminal Courts compared :—A Civil Court has 
ordinarily no power to take evidence of its own motion; it has to decide 
the case on the evidence adduced by the parties. But a Criminal Court 
stands on a different footing. Section 540 enables the Magistrate at any 
stage of the inquiry or trial to examine any witness he may find neces- 
sary, m order to come to a proper concluston. Section 428 also in 
general terms empowers the Appellate Court to take additional evidence 
—Bhami Laxuman, 1910 MW.N. 819, 8 1.0, 145, 11 Cr.LJ. 511. 


1155, Object and scope of section :—The object of this 
section is the prevention of a guilty man’s escape through some careless 
or ignorant proceedings of a Magistrate, or the vindication of an inno- 
cent person wrongfully accused, where the Magistrate through the same 
carelessness or ignorance has omutted to record the circumstances essen- 
tial to the elucidation of truth—Wooday Chand, 18 WR 31; Akhtar ν. 
K. E, 6 P.L.T. 431, 26 Cr.L J. 1171, Varadarajulu, 42 Mad, 885 (892), 
The intention of the Legistature in enacting this section is to empower the 
Appellate Court to see that justice 1s done between the prosecutor and the 
person prosecuted, and if the Appellate Court finds that certain evidence 
is necessary in order to enable it to give a correct finding, it would be 
justified in taking action under this section—Dulla v, Emp , 7 Lah. 148, 27 
CrlJ 463 But this section cannot be invoked to cure an legality. 
Thus, where the Magistrate committed an illegality in procedure by not 
allowing the accused to cross-examine the prosecution witnesses, the 
Sessions Judge cannot remand the case to the Magistrate with a direction 
to allow the accused to cross-examine the prosecution witnesses and to 
certify the additional evidence so taken by the Sessions Judge. The proper 
course for the Sessions Judge, 15 to set aside the conviction and order 
the Magistrate to commence from the stage when the illegality occurred 
or to hold a de novo trial—Lakshman, 53 Bom 578, 1929 Cr. C, 130 
(134) 


The power under this section can be exerciseg only by the Appellate 
Court A Sessions Judge or a District Magistrate not acting as 27 
Appellate Court 1s not authorised to take additional evidence or orfer it 
to be taken—Moni Mohan, 6 CLJ 251 But the High Court acting 21 2 
Court of revision, under Sec 439, has the power of an Appellete Crzry 
to direct evidence to be taken—ibid The power to take or 67 fe 
additional evidence given by this section 1s expressly limited 


1 Ζ;; 
under this Chapter, see Krishna, 33 Mad 90. " 
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A proceeding under section 125 is neither appellate nor revisional . 
consequently this section has no application to an order under section 125 
Therefore, when a District Magistrate finds that an order directing the 
furnishing of security is irregular, he should set it aside; he has no 7.15: 
diction to remand the case to the Magistrate for further evidence—Nastban, 
20 Cr.L.J. 221, 49 LC. 221 (Pat). 


Enquiry by Police :—This section does not warrant an Appellate Court 
sending a case to the Police for investigation, if it had been orginally 
started by a complaint in Court—Maheshri, 1900 A W.N. 130. 


1156. When additional evidence may be taken 
and when not:—This section gives a discretion to the Appellate 
Court, and this discretion is not to be exercised against the accused and 
in favour of the prosecution, unless m exceptional cases and where 
the merits are clearly against the accused—Varadarajulu, 42 Msd 635 
(892). An Appellate Court cannot decide whether it should exercise the 
discretion under this section unless it has heard the appeal on the merits 
Specially in a case involving the consideration of a very difficult 
question (e.g. a case of sedition) it 1s almost impossible, before the 
appeal 1s heard on the merits, to hold any definite view as to the pame 
facie guilt of the accused or whether his guilt is grave enough to ΠΝ 
the view that it 18 desirable to allow additional evidence in order to prevent 
the offence from going unpunished—Varadarajulu, supra Additions? 
evidence may be taken under this section only if the Appellate Court 
thinks it to be necessary, and the necessity for taking such evidence 
must be apparent from something on the record and cannot be derived 
from external information—Po Gyt, 3 LBR. 114, The mere fact that 
some fresh evidence has been discovered after the filing of the appeal 
does not empower the Appellate Court to allow the fresh evidence to be 
adduced, unless the Court thinks it mecessary—Gurumurthi ν. Read, 
9 ΜΟΎ. 323, 12 Cr.L.J. 40 When the Onginal Court has taken all the 
evidence produced by the prosecution which had ample opportunities 
to do so, and that evidence has failed to sustain the charge, an Appellse 
Court will not, except in very exceptional citcumstances, direct shat 
additional evidence should be taken—Fafek, 5 All, 217. This section 
does not empower an Appellate Court to take additional evidence in 3 ease 
where there is no evidence legally capable of sustaining the charge- But 
where the conviction by the lower Court has been based upon some Prune 
facie evidence which might legally sustain the charge, but which in the 
opinion of the Appellate Court is not quite satisfactory, the Appellate 
Court may under this section direct additional evidence to be maken 
Wooday Chand, 18 WM. 31, 9 B.L.R. App 31. Where evidence which 
should not have been admitted was tendered by the prosecution, and ¥55 
admitted by the Magistrate, the Appellate Court can discard that evidence. 
and supply the gap in the prosecution evidence by taking further evidence 
‘Thus, where the report of an excise analyst to the effect that a cent 
bottle contained cocaine was improperly admitted by the Magistrate. ΠΡ 
Sessions Judge on appeal may call in the excise analyst to have him 
examined as to the contents of the bottle—Bansilal, 52 Bom 66, 2 
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Cr.L.J. 990 (991). Where the Appellate Court thinks that the evidence 
of some more witnesses who were not examined in the Lower Court is 
necessary, it cannot order a retrial on that ground, but should proceed 
under this Section by stmmoning and examining those witnesses—Ishwar 
Prasad, 16 AL.J. 325, 19 Cr.L.). 485, 45 1C 149; Luchmun, 31 Cal. 
U0 (713). Where the Lower Court has refused to examine certain 
important witnesses for the defence, and the accused has been prejudiced 
in his defence by such refusal, the Appetlate Court may direct the 
Lower Court to take the evidence of such witnesses and to certify 
the same to it—Virasamt, 19 Mad. 375; Mahomed v. K. E,3 P.LJ 632, 
19 Cr.L,J. 902. Similarly, where the prosecution was prepared to 
adduce evidence necessary to prove the offence, but the Magistrate 
intervened stating that such evidence was unnecessary, and refused to 
take it, the case was one in which the Appellate Court could properly 
call for fresh evidence under this section—jeremiah y. Vas, 36 Mad 
457 (470), 22 ΝΜ. 75, 12 Cr.L.J. 585. But this section does not 
apply where the prosecution having had ample opportumties τὸ produce 
evidence hes failed to do so—Jeremiah vy Vas, 36 Mad 457 (467) In 
other words, this section cannot be utilised for excusing the negligence 
of the prosecution—Varadarayutu, 42 Mad 885 (894) An Appellate Court 
can call for additional evidence by directing the Sessions Judge to bring 
upon his record the statements of witnesses ag given in the Court of the 
committing Magistrate, under sec. 288, after giving notice to the accused 
—Naging, 19 ALJ 947, 27 CrLJ 813 (814). An Appellate Court 
can admit additional evidence in order to ascertain the value of statements 
made by a defence wistness—Subramania, 55 ML.J 676, 30 Cr.L.J. 133 
(134) 

The Appellate Court may take additional evidence to supply a defect 
in formal proof (e.g, proof as to whether the sanction for prosecution 
required under sec 196 was granted by the proper authority), when the 
conviction for a serious charge such as sedition, wluch 1s otherwise sus- 
tainable, 15 likely to be upset for want of such proof—Varadarayulu Naidu, 
42 Mad, 885 (889) 


Recording reason —Before taking additional evidence the Court must 
record its reason for so doing—Vaeradarajulu Natdu, 42 Mad 885 (890). 
Dulla ν Emp., 7 Lah. 148, 27 Cr LJ. 463. But omission to do so is 
a mere sregulanty curable by sec 531—Karnam, 9 M.LT 406, 12 
CrLj 240 


Revision of order allowing additional evidence —The powers of an 
Appellate Court to take additional evidence should not be unduly restricted. 
The scope of sec 428 18 prima facie not Inmited by any consideration save 
that the Appellate Court should be of opinion that additional evidence is 
necessary and should record its rezsons Accordingly, if any restriction 
is to be placed upon the power conferred on the Appellate Court by 
sec, 428, it certainly cannot be that negligence or inadvertence on the 
part of the prosecution 1s to be allowed to effect 3 muscarriage of justice; 
on the contrary, the enactment 1s directed to the attainment of justice ¢ 
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even at a late stage of the proceedings hy the introduction of further 
Materials which the Court considers to be essential to a just decision 
of the case. Consequently the Court of Revision will not interfere with 
an order allowing additional evidence, even where the Court of Revision 
might itself, as an Appellate Court, have declined to admit such evidence. 
To justify iterference, the Revision Court must be sztisfied that the 
Appellate Court committed an error of law which has prejudiced the 
accused on the metits—Akhter v. Emp., 6 P.L.T. 431, 26 Cr.L]. 171 


1157. Procedure :—This section empowers an Appellate Court 
to merely call for additional evidence and not to call upon the Lower Court 
to give τίς finding upon such evidence. Where the Appellate Court calls 
for such finding of the Lower Court, the order of the Appellate Court 5} 
be set aside~Karnam, 12 Cr.L.J. 240, 9 M.L.T. 406, 10 1C 20, 
Muthu Karappan v. Vellayya Kudamban, 16 Cr.LJ. 79, 1914 M.WN 
778, 26 1C. 671 When the subordinate Court is directed to tke 
additionat evidence, it shall merely certify the evidence to the Appellate 
Court and is not entitled to give any finding on such evidence or to 
retry the case on such fresh evidence, such duty being lelt to the Appellate 
Court—Anonymous, 3 BL.R. 62; and if the Magistrate gives any finding 
on such evidence, the Appellate Court cannot accept such finding but 
must form its own conclusion upon the evidence so taken —Muthit 
Karappan ν. Vellayya, βαριὰ But the Magistrate when taking additionat 
evidence under this section can proceed under sec 195 or 476, if he has 
reason to believe that any witness has given false evidence—Bukhlea 
15 W.R. 64 This section does not empower an Appellate Court 0 tahe 
evidence regarding the proceedings before a Magistrate, such 4S to 
examine the accused 2s to the truth of am allegation that the Magistrate 
had refused to examine some witnesses—Subbaya, 12 Mad 451. After 
feceiving the additional evidence, the Appellate Court can only tty the 
€ase as an ordinary appeal, and has mo power to enhance the punishment 
—Anonymous, 3 B.L R. 62 

The accused persons were convicted by the trial Court withont 3ny 
examination under sec. 342, and the Appellate Court directed as follows” 
“The Lower Court will examine the accused under sec. 342 and call upon 
them to adduce any defence evidence, if they choose to give anys and 
after examination of the defence witnesses, he will re-submit the record 
to this Court The appeal will then be heard by me on the mefits 
Held that the Appellate Judge's procedure was erroneous. He appears 10 
have followed the provision of the Civil P, Code rather than of the cnm 
P. Code. He should have set aside the convictions and sentences and 
remanded the case to the first Court for that Court to deal with the case 
on the merits after compliance with sec, 342, as if it were before t A 
Court again for the first time—Md Abdus Samad ν. K. E. 40 C-LJ 
Hg, 26 Cr.L J. 313, 

This section does not provide 
under sec. 342 after evidence of the witnesses for the 
taken on remand, The examinstion of the witnesses after remsn’ 


that the sccused should be re-examined 
prosecution {8 
4 may 


Sec 428.} THE CODE OF CRIMINAL PROCEDURE 1127 


be made even in the absence of the accused, and the provisions of sec. 342 
do not apply to sec. 428—Alohiuddin v. Emp., 4 Pat 488, 6 P.L.T. 154, 
26 Cr.L.J. 811 (813); Narayan v. Emp., 52 Bom. 699, 29 Cr.L.J. 972 
(973). 


1158. Power of Appellate Court after taking addi- 
tional evidence :—The Appellate Court cannot consider and deter- 
mune a new case disclosed by the additional evidence, except in so far as 
to affirm or modify or set aside the sentence under appeal or to act as 
otherwise provided by sec. 423 (δ). An Appeltate Court cannot under this 
section pass a fresh sentence, which may be subject to further appeal. 
Under the 1898 Code the Appellate Court ts directed to dispose of the 
appeal finally and not to pass a new judgment, sentence, ete, (as under 
the old Code of 1861) which may be further appealed egainst—Q Εν 
Isahak, 27 Cal 372 (overruling Mohesh, 2 WR 13) 


The Appellate Court can re-hear the appeal after obtaiming the addi- 
tional evidence, Both under the Criminal Procedure Code and under 
sec. 107 of the Government of India Act of 1918, the High Court has full 
jurisdiction and power im criminal revision to direct the Lower Appellate 
Court to re-hear an appeal after obtaining additional evidence certified by 
the trial Court—Mahomed v Καὶ E., 3 PLJ 632, 19 CrLJ 902 


1159, No further appeal —An appellant whose appeal 15 dis- 
missed by an Appetlate Court, after it has taken additional evidence under 
this section, has no further right of appeal According to sec 430, except 
in certain cases, judgments and orders passed by an Appellate Court upon 
appeal are final—Q E. v Isahak, 27 Cal 372, Poorno, 8 WR. 89, 
Dhunobur, 15 W.R 33. If additional evidence is taken, it does not entitle 
a patty to appeal from a finding upon such evidence to the High Court 
upon the merits, treating it im, substance as an original judgment 
Nantamram, 6 BHC R, 64 


1160. Sub-section (3) —Where the Appellate Court, acting 
under this section, directs the Sessions Judge to bring upon the record 
under sec 288 the statements of certain witnesses made in the Court 
of committing Magistrate, those statements cannot be properly brought 
on the record until notice 1s given to the accused that it 1s proposed 
to use those statements against him, and so it will be necessary for the 
Sessions Judge to take those proceedings in the presence of the accused 
or his pleader, This is provided for in clause (3) of this section— 
Nogina, 19 ALJ 947, 27 CrLb.jJ 813 {815} Under this clause, ἃ 
Court of Session is authorised to record the additional evidence im the 
absence of the jury or the assessors, and this is the only instance in 
which it can do so. But im no other cases can the presence of the 
jurors be dispensed with; and therefore, where in a trial for murder the 
Sessions Judge, relying on a statement made by the deceased, convicted 
the accused, and the necessary evidence to prave that statement was net 
recorded by the judge until after the assessors had been discharged, it was 
hetd that the error vitiated the trial and was not covered by the pro- 
visions of sec. 537—-Q E. v. Ram Lal, 15 All 136. 
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429. When the Judges composing the Court of 
Procedure where Appeal are equally divided in 


Jud; τ ciet 5 Νὴ Ὅ" 
peal care cance &R opinion, the case, with their opinions 


ded, thereon, shall be laid before another 

fudge of the same Court, and such Judge, after such 
eating (if any) as he thinks fit, shall deliver his opinion, 

and the judgment or order shall follow such opinion. 


1161. Scope of section :—This section apphes not only tv 
appeals but to revision-proceedings as well. Therefore, if two learned 
Judges difter in a Criminal Revision case, section 439 read with sec 429 
requires the case to be decided by a third Judge—Dudskisla Lalsahed, 
40 Mad. 976; Sukdeo Narain, 27 Cat 892 {at p. 910); Pandeta v. Rahum- 
ulla, 27 Ca}. 501 (at p. 505), Ganguly v. Watson, 53 Cal. 929, Set 
sec, 439 (1), 


The principle of this section appties also to a réference under sec 301. 
In case of difference between the Judges on a reference under sec. 307, 
the rule of this section 1s to be followed—Q. EF. v, Dada Ana, 15 Bost 
452 

The third Judge ta whom a case is referred cannot refer the east 
to a Full Bench. A Division Bench alone can do it; and a third Judge 
Sitting singly 19 not a Division Bench—Ishan Chandra ν. Hndoy Krishnt- 
29 C.WN, 475 (483), 26 CrLJ. 915 

“Case”? -—Where upon a difference of opimon between two Judzes, 
the case is laid before a third Judge, the whole case is referred to the thir 
Judge and not merely the point or points on which the Judges difiered, 
and it is the duty of the Judge to whom the case is relerred, to consider 
al{ the points involved before he delivers his opinion, and it wil) De 
according to the opimon of such Judge that the judgment will follow 
Sarat Chandra, 38 Cal. 202, Ganguly v. Watson, 53 Cal, 929, 27 Cr iS 
1268 ({272}. But in another case of the same Hinh Court it has bee? 
held that the third Judge cannot differ from the referrmg Judges 0% ἅ 
point on which both the referring Judges are agreed. uatess there {6 
strong grounds for doing so—Venkataratnam y Corporation of Calentt3. 
22 C.WN 745 (756), 19 Cr LJ. 753. In other words, ir lays down that 
the third Judge can consider only the points on which the refercine 
Judges have disagreed, and not all the ports. To remove this confict 
Of opinion it was proposed by the Select Comsmttce ot 1916 to 386 ee 
following proviso to this secuon ‘Provided that, Ἡ either of the Juds? 
composing the Court of appeal so require, the appeal shall be re-heor 
before them and another Judge or if the Chief Justice so directs, deface 
three other Judges, and the judgment or order shalt totlow the opiaion at 
the majority of the Judges so re-hearing the 555." But the ue 
Committee of 1922 deleted shis proviso, as it was disapproved ot μι 
taany Judges and also because the difficulty which the amendment inten fe 
to meet was ΟἹ rare occurrence. A similar proviso was intended 10 fd 
added to section 378 and it was omitted hy the Joint Commitiee for εἰ 
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same reason. See clauses 98 and 113 of the Report of the Joint Committee 
of 1922 


But there can be no question that where there are two accused, and 
the Judges are agreed in opinicn with regard to one of them but are 
divided in opinion as regards the other, the case which is laid before the 
third Judge is only the case of the prisoner with regard to whom the 
Judges are divided in opinion--Sarat Chandra, 38 Cal. 202, 15 C.W.N. 
18, 11 Cr.L.J. 515. 


430. Judgments and orders passed by an Appellate 
ὌΝ Court upon appeal shall be final, 
sonality of orders on except in the cases provided for in 


section 417 and Chapter XXXII. 
See 27 Cal. 372 and 6 BHCR 64 in Note 1159 under sec 428. 


1162. A sentence 1s said to be final when it cannot be set aside or 
‘interfered with by any Court or authority, whether on appeal or otherwise 
—Dular Dat v Nyabat, 12 Cal. 536 

Where the Sessions Judge rejected a criminal appeal on the ground 
that it was barred by limitation, the rejection was fina) and the Sessions 
Judge was not competent, on a later representation by the prisoner, to 
admit the appeal agam—Bhimappa, 19 Bom 732, Clegg, 1887 P.R 24 
An order of summary rejection of an appeal 1s final; it ts immaterial 
whether the order 1s passed before or after the papers are called for— 
Emp vy Mahomed Yashin, 4 Bom 101 An order passed by a Sessions 
Judge declining to interfere with a sanction granted by the Lower Court 
is final and 1s not open to review or revision except in the manner laid 
down in Chapter XXXI1—Ganesh Ramkrishna, 23 Bom 50 But an order 
rejecting an appeal summarily for non-appearance of the appellant 1s 
an improper order and it 15 open to the Court to rehear the appeal and 
deal with tt—Anonymous, 2 Weir 471, 7 MHCR App 29, Kunham- 
mad, 46 Mad 382 (403); Ratan Chand v Emp, 5 NLR 76,9 CrLj 
553. > 


431. Every appeal under section 417 shall finally 
abate on the death of the accused, 
and every other appeal under this 
Chapter (except an appeal from a sentence of fine) shall 
finally abate on the death of the appellant. 


Abatement of appeals 


1163. The Code has made no proviston for the continuance of the 
appeal by the heir or devisee or executor of the deceased convict or by 
any other person The appeal abates on the appellant's death—Dongan, 
2 Bom 564, Nab: Shah, 19 Bom 714 But an exception ts made as 
regards an appeal from a sentence of fine ‘‘An appeal against a sentence 
of Ane should not abate by reason of the death of the accused, because 
it is not a matter which affects his person, but one which sffects his 


estate'’—Select Committce’s Report (1898) See also Danlat Ram ν᾿, 
fi 
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Crown, 20 Cr.L.J. 214, 1919 P.R. 8; Nurudin, 29 Bom L.R. 701, 28 
Cr.L J. 653 (655). 

The principle of this section applies also to revisions; and therefore 
where a fine inflicted upon an accused was a heavy one and its recovery 
from the estate would entail hardship on the widow, st was held that the 
application for revision filed by the accused did not abate on hus death as 
regards the sentence of fine; and the High Court in revision remitted the 
fine—Daulat Ram ν. Crown, 1919 PR. 8, 20 Cr.L.J. 214, 49 1.C. TAL 

Compensation awarded under section 250 15 recoverable as if it were 
a fine, therefore an application for revision agamst an order of compen- 
Sation does not abate on the death of the applicant, but can be prosecuted 
by his legal representatives—Prem Singh v. Bhola, 1908 P.R. 24. 


CHAPTER XXXII. ᾿ 


Or REFERENCE AND REVISION. 


432. A Presidency Magistrate may, if he thinks fit 
Reference by Presid. tefer for the opinion of the Hig 
ency Magistrate to High Court any question of law whic 
hsiess arises in the hearing of any cas¢ 
pending before him, or may give judgment in any suc 
case subject to the decision of the High Court on suc! 
reference and, pending such decision, may either com- 
mit the accused to jail, or release him on bail to appe@t 
for judgment when called upon. 


1164. This section empowers only a Presidency Magistrate to refer 
a question of law. No other Magistrate has power to make a reference 
A District Magistrate cannot refer; he can only bring a case before th* 
High Court by way of revision—Bakelt, 9 Cr.LJ 248, 1 SLR. 4: 
Rahimuddino, 22 S.L.R. 201, 28 Cr L.J. 978 (979) A Sessions Judge has 
no power to refer a case to the High Court on a point arising in ont 
appeal pending before him—Mohan Lal, 13 A.L.J. 477, 16 Cr.L.J. 433, 
29 1C, 65. 

Under this section there can be a reference to the High Court only 
on ἃ gueshon of law, and not on a question of fact-Sherkh dbrahirt, 
Ratanlal 838, Taja, Ratanlal 539. And the High Court, upon 2 referent 
under this section, can deal only with the particular points of law referre’ 
to it; it cannot deal with the facts of the case, nor any other objection 
against the proceeding of the Court of the Presidency Magistrate 
Molla Fazla Karim, 33 Cal. 193. 
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The Magistrate can refer a question which has arisen ‘in the hearing 
of the case’; he cannot make a reference on a question of law where the 
accused has been merely placed before him and the hearing of the case 
has not begun—-Q. E. v. Nanu, 1 Bom.L.R 521 


433. (1) When a question has been so referred, 
Disposal of case ac. the High Court shall pass such 
cording to decision of order thereon as it thinks fit, and 
High ‘Court. shall cause a copy of such order to 
be sent to the Magistrate by whom the reference was 
made, who shall dispose of the case conformably to the 
said order. 


(2) The High Court may direct 
Direction as $o costs. by whom the costs of such refer- 
ence shall be paid. 


1165. Ona reference by a Presidency Magistrate to the High Court 
as to whether on the facts stated any offence has been committed by an 
accused person, the prosecution has to make out that the accused has com- 
mitted the offence, and therefore the counsel for the prosecution has the 
right to begn—Q. E v Haradhan, 19 Cal 380 (385). 

The High Court sitting im appeal cannot review an order passed by 
it under this section—Canp, Ratanlal 638 


434. (1) When any person has, in a trial before a 
Power to reserve ques. Judge of a High Court consisting 
fone arising fn, μὰ ty of more Judges than one and acting 
Court, in the exercise of its original 
criminal jurisdiction, been convicted of an offence, the 
Judge, if he thinks fit, may reserve and refer for the 
decision of a Court consisting of two or more Judges of 
such Court any question of Jaw which has arisen in the 
course of the trial of such person, and the determination 
of which would affect the event of the trial. 


(Ὁ) If the Judge reserves any such question, the 

Ἔ person convicted shall, pending the 
tion eeturewhen ques. decision thereon, be remanded to 
jail, or, if the Judge thinks fit, be 

admitted to bail; and the High Court shall have power 
to review the case, or such part of it as may be necessary, 
and finally determine such question, and thereupon to 
alter the sentence passed by the Court of original juris-' 
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diction, and to pass such judgment or order as the High 
Court thinks fit. 


1166. Reference discretionary :—The words ‘may reserve 
and refer’ show that it is in the discretion of the ssgle Judge whether or 
not he will reserve a point of law for the opinion of the High Court 
consisting of two or more Judges—Pestonji, 10 B.H.C.R. 75; and this 
diserétion of the single Judge is not reviewable under clause 26 of the 
Letters Patent—Jbid, 

When reference can be mode:—A relerence can be made when the 
point of law has arisen in the course of the trial; where a pomt 18 fused 
before the accused is calle¢ upon to plead. it cannot be referred to the 
Fuli Bench, because the point cannot be said to have arisen in the coutse 
of the trial--Q, £. v Dolegobind, 28 Cal 211. 

Right to begin .~Where, on the application of the prisoner’s couns¢l, 
a question of law has been seserved for the decision of the Court under 
this section, the counsel for the prisoner ftas the sight to begin—Q δ ¥ 
Appa Subhana, 8 Bos. 200. 


1167. Sub-section (2) :~-High Court's power to review she 
case :~—The High Court in considering a point of law reserved under ahs 
section can review the whole case, if it ts of opinion that any evidence 
has been improperly admitted or rejected, and can affirm or quash the 
conviction—Q. v, Hurrtbole, 1 Cal. 207; Naoroji Dadabhai, 9 B HCR 
388; Q E v. Q’Lara, 17 Cal, 642; Patrick McGuire, 4 C.WN 4381 
Imp ν΄ Pitambar, 2 Bom 61, Emp, v. Narayan, 32 Bom. 11), Fatch 
Chand, 44 Cal 477 

This is the only section which enables the Division or Full Bench οἱ 
the High Court to review the judgment of a single Judge exercising oft! 
nal criminal jurisdiction, The powers of a single Judge in a matter vt 
which he has jurisdiction to deal are the powers of the Court and cannot 
be in any way controlled (except as under this section) by a Division oF 
Fai! Bench of the Court. As no appeal hes, no revision Hies—Hale, 19 
P.R. 1, 9 Cr.L.j, 306, 1 1.C. 506. In the absence of any reservation οἱ 
ἃ question of law by the trying judge, the High Court is precluded fromt 
re-opening a question which has been decided by the single Judge press: 
ing at the trial~Emp. v. Narayan, 32 Bom. 11. 


The High Court can review the judgment of order of a Judge passed 
in the exercise of fs original jurisdiction A Division Bench of the High 
Court has no power to alter or review the Order of a High Cautt Fro 
nounced in the exercise of its revisional Jurisdictlog—Durga Chatet 
7 All, 672; Fox, 10 Bom, 176; Godai, 5 W.R. 61; Ganesh Rambristad. 
23 Bom SO; Emp. v. Nagangowda, 19 Bom.L.R. 695. 

The Code does not make any provision for reviewing the judgment 
of subordinate Courts. The High Court can only revise such judaer 
under the ampte powers conferred by section 439—Bkimopps, 19 Bom 
732. 
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435. (1) The High Court or any Sessions Judge 
x District Magistrate or any Sub- 
LE OWE, seszeall dor το. divisional Magistrate empowered 
by the Local Government in this 
behalf may call for and examine the record of any pro- 
ceeding before any inferior Criminal Court situate within 
the local limits of its or his jurisdiction for the purpose 
of satisfying itself or himself as to the correctness, legality 
or propriety of any finding, sentence or order recorded 
or passed, and as to the regularity of any proceedings of 
such inferior Court, and may, when calling for such 
record, direct that the execution of any sentence be sus- 
pended and, if the accused is in confinement, that he be 
released on bail or on his own bond pending the examina- 
tion of the record. 


Explanation.—All Magistrates, whether exercising 
original or appellate jurisdiction, shall be deemed to be 
inferior to the Sessions Judge for the purposes of this sub- 
section and of section 437. 


(2) If any Sub-divisional Magistrate acting under 
sub-section (1) considers that any such finding, sentence 
or order is illegal or improper, or that any such proceed- 
ings are irregular, he shall forward the record, with such 
remarks thereon as he thinks fit, to the District Magistrate. 


(3) Omitted. 


(4) If an application under this section has been 
made either to the Sessions Judge or District Magistrate, 
no further application shall be entertained by the other 
of them. 


Change —The italicised words at the end of sub-section (1) and 
the Explanation have been added, and sub-section (3) has been omutted, 
by sec 116 of the Crim Pro Code Amendment Act XVIII of 1928 Sub- 
section (3) stood as follows — 

“"(3) Orders made under sections 143 and 144 and proceedings under 
Chapter XII and section 176 are not proceedings within the meaning of 
this section "ἢ 

The grounds for the omission of sub-sectton (3) have been thus 
stated by Dr. Gour “Τῆς intention of this amendment is to preserve to 
the High Courts revisional jurisdiction in cases disposed of under sec- 
tions 144, 145, etc. Honourable Members are aware that not only the 


1134 THE CODE OF CRIMINAL PROCEDURE [Cx. XXXIL 


Chartered High Courts but all the noa-thertered High Cours such 45 
the Chief Courts end the Courts of the Judicial Comm'ssi 
various local Acts, possess a statutory power of revisica in such cases 
Now, sir, 1 ask the House a simple guestion. If iz is 5 Eset the 
Cours, chartered 2nd noa-chartered, possess this power, the: 
clause (3) of section 435 is superfluous, ney mislesding, U it is 3 1 
thet rhty do πὸὶ possess thet power, in thet case I sek rhe Ho. 
endorse my opinion that this powe: 
rot be denied thet this power has in fret be eT 
of the Government of India Act 2nd other Local Acts. If $0, 
conficts with the express provisions of section 107 of the Gover 
India Act. it crestes ποτ confusion. If the H’gh Cours here pote 
ade: on 107 of rhe Government of Ind’a Act to exercise the gent 
power of superintendence over the Subcri.nste Courts, whet chiect 5 
served by inserting this cleuse thet orgers under sections 143, 144 2nd 1 
shall not be open to revision under section 455? I 2 therefore oo" 
fidence that this House will vote for my emesm: 
of all the High Courts beyond any shedow ef do 


under se: 


Government out of sheer consistency will sccept my smendment, π΄ 
Legisiznve Assembly Debaics, Sch Februsry 1923, pases 206 —-2077- 


By re2son of the omission of this sub-section, the shove orders aad 
der this Code. See reves 


Frocecdings sre now subject to revision ΤΆΞΕΙ 
under secs, 143, 144, 145-145. end 176. ~ 
glee 


Object :—The odject of this revisions} legistation is to (Ὁ: 
‘pon superior Criminal Courts a Kind of paternal or supervisory [675 
diction, im order to correct miscarrisge of justice erising from miscc 
ception of law, irregularity of procedure, neglect of proper precaa7e? 
or apparent harshness of nt, bhich hes reeled on the one bend 11 
some injury to the due mamtensnce of Iam sad order, er oa the 0° 
chand in some tndeserved hardship to intivigus!s—Nesreizt, 29 Crh] 
446 (447) (AIL) The Courts encmersted in this section have pouet ἢ 

, call for the records of subcriins*e Courts for the purpose of socs'y52 
themselves 25 to the correctness, legehty or prepren of the orders peste! 
by the lower Courts. cobject of the legistetare in this sects 15 μή 
set nght some peter fect or error, In the shcerce of govt = 
founded suspicion it is inexpedient for the High Cout τὸ serete τ 

Urders of discharge or other orders pssstd by the lower Courts ὅπ τῇ 

ppon the face of them hear token οὐ careful ceasiderarton ard spree 


ει F question az shout ard kee 


ings of δ Lower Court or in the direc’ « ie 
ing, to eee Ht possibly under a {21 recry re hes some trace ef PORES 
error--Pinp, ¥. O°" ~ AWN ὯΝ . 

1168. 7 = be made 27 
revisional juris ana Sam + : Seeds 


penncurrent with 
“have concurrent 


ft 
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seek his remedy before the lower tribunal and not in the High Court 
direct. In the matter of applications in criminal revision to the High 
Court, it is a recognised rule of practice that 3 previous application to the 
Lower Court (District Magistrate or Sessions Judge) should be considered 
an essential step in the procedure, irrespective of whether such lower 
Court has or has not power to grant the relief claimed; and that Jailure 
on the part of the applicant to submit his application to the Lower Court 
witl operate as a bar to the application being entertained by the High 
Court—Sheriff Ahmed v. Qabul, 43 All 497, 22 Cr.L.J. 715; Q E. v. 
Reolah, 14 Cal, 887; Emp v Abdus Sobhan, 36 Cal, 643; Rash Behari 
v Phani Bkusan, 48 Cal. 534; Abdul Atetiab v Nanda Lal, 50 Cal 423; 
Chagan Dayaram, 14 Bom. 331; jadunandan ν, Sheopahal, 27 A.L.), 514; 
Mansur v. Emp, 41 All. 587 (591); Gulley v. Bakar, 28 All 268; 
Shafagat v. Wali Ahmed, 30 All 116; Bepin Bihari, 3 PLJ. 302, 
Md Ishaq, 28 Cr.L.J. 815 {Lah}, Gopabandhu vy. Venkatesam, (1923) 
M.W.N. 837, 18 L.W. 651; Sat Narain y Emp, 25 OC 37. A person 
invoking the revisional jurisdiction of the High Court 1s bound, accord- 
ing to the rules of that Court, to apply first to the Sessions Judge or 
District Magistrate. If the latter considers that a case for revision is 
made out, he reports the matter to the High Court under section 438, 
with a view to the High Court exercising 115 revisional powers under 
sec, 439. If the Sessions Judge or District Magistrate considers that the 
application should not be entertained, he rejects it, leaving the aggrieved 
Party to apply to the High Court direct—Abdulwahid y Abdullah, 45 
All 656 (661, 662). Thus, where the District Magistrate dismisses ἃ 
complaint under the provisions of sec 203, the High Court will not 
entertain an application by the complainant asking for further inquiry 
under sec. 436, when no application for that object has been made to 
the Sessions Judge—Gullay v. Bakar, 28 All 268. But when an applica- 
tion to the High Court for revision has already been heard and the rule 
granted, the High Court will not afterwards discharge the Rule on the 
ground that the petitioner ought to have moved the Sessions Court im 
the first instance, but will proceed to dispose of the Rule on the merits— 
Abdul Matlab y Nanda Lal, 50 Cal. 423 So also, the High Court will 
not allow a point to be raised for the first time before it, when such 

point was not taken by the petitioner in his revision application presented 

to the Sessions Judge—Emp ν Bhure Mal, 45 All 526 (528). The 

object of requiring an application for revision to be presented first to the 

District Magistrate or Sessions Judge, is firstly to prevent the time of the 
High Court trom being wasted over frivolous and unsustainable applica- 

tions; and Secondly, the High Court m dealing with the matter may have 

before it an expression of opinion by a Court of superior jurisdiction 

such as that of the Sessions Judge or the District Magistrate, m case the 

matter should eventually come to the High Court—Emp v Mansur, 41 


All. 587 (591), Sukhraj v Emp. 28 CrLJ 475 (All), Bhure Mal, 
supra 


Where the petitioners fled sn appeal to the District Magistrate, who 
was sitting as a Court of Appeal, and the appeal having been dismissed, * 


1136 THE CODE OF CRIMINAL PROCEDURE [Cx ΧΧΧΙ] 


they moved the High Court in revision, feld that although it might 
fave” been better if the petitioners had followed the usual rule οἱ 
practice and moved the Sessions Judge before coming to the High 
Court, still the High Court entertained the revision petition Muhammad 
Ishaq, 28 Cr.L.J. 815 (Lah.), Emp v. Mansur, 41 ΑἹ] 587 (92. 
Inspite of the above rule of practice, it is competent to the Hhxh 
Court m the exercise of its discretion to entertain an application for 
revision, even though no petition has been made to the Sessions Judge, 
and if the High Court admits the application for revision (even though 
exparte), it is not open to any party to call it im quesyon~Emp ¥ 
Mansur, supra. But m Sakhray v Emp, 28 Cr.L.J 475 (AIL), where 
there was an appeal to the District Magistrate, and the gppeal havne 
been dismissed, the accused apphed to the High Court in revision, it was 
held that the applicant not having made a previous application for revision 
to the Sessions Judge, the revision petition to the High Court must δε 
dismissed. 


1169. Call for record :—~The powers of a Sessions Judge [Ὁ 
call for and examine the records under this section are powers which ct 
be exercised at all times—~Anonymous, 2 Weir 538. Records may be 
called for even after the prisoner has served out his sentence—Q. 
ν. Sinha, 7 All. 135, Even after the death of the prisoner pending “ἢ 
appeal before the Lower Appellate Court, the High Court has the sight 
to call for the records and make such order thereon as it may deem fo 
be due to justice—Dongai, 2 Bom. 564 When records are called for 
under this section, the inferior Courts must forward the original scot’ 
and not merely copies thereof—Padmanabha, Ratanlal 128. 


When an order 1s made by the District Magistrate under this section 
calling for the records and proceedings pending before a Magistrate with 
a yew to withdrawing the Case and transferring it to another Magrstraté, 
the jurisdiction of the former Magrstrate is suspended, and he 15 ** 
therefore entitled to proceed any further in the case, 6 g,, to atio¥ com 
position and to acquit the accused under sec. 345, even though the care 
may not have been actually transferred to some other Magistrate—fa ὠὰ 
Ματγμῖι, 49 Bom 533, 26 Cr L.J. 996 = 

is wert 


“‘Any proceeding’ —Under the Code of 1872 the word 
‘judicial proceedings’ and the High Court could call and examine the 
records of a judicial proceeding only; but now the High Court cat (δ 
{or and examine the record of any proceeding e.g, an order δὲ ᾿ 
Magistrate under section 517~—Gangamma, 2 Weir 538 (£39). 

any pre” 


It is competent to the High Court to call for the record of Ἶ 
ceeding of af interior Criminal Court and revise the same, whether | 
1s of a preliminary or final nature—jagan Singh, 1892 A.W.N. τ 
Hence, where the District Magistrate passed ἃ preliminary ordet cating 
upon @ witness who give evidence before him to show couse ΦΗΥ κεἰ 
should not be prosecuted for perjury, the High Court was competent 
revise the order~T. N. Chadha, 14 ALj-B51, 18 Cribs. 46 
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1170. Power of revision after prior refusal :—An 
accused person has no right to come in revision more than once. Where 
hus first application for revision has failed, the Court has a discretionary 
power not to entertain a second application at all, based on the same point 
as the first—Emp, ν. Kohna Ram, 45 All. 11 (12). When a Magistrate 
has already dealt with @ case in revision and decided that there was no 
cause for interference, he cannot subsequently direct further inquiry, 
because such an, order would be one reviewing the prior order and ts 
prohibited by sec, 369—Nga Than, 5 Bur L T. 37, 13 Cr.L.J. 301 Once 
a erimmal revision case has been dismissed by the High Court for 
default of payment of printing charges, it is a final disposal and it is not 
competent to the High Court to rehear tne case or entertain a fresh 
application for revision, because there can be no review of the prior 
order of dismissal—Appayya v Yenkatappayya, 44 M.LJ. 27, 23 CrLJ. 
746, A.I.R. 1923 Mad. 276. So also, if a revision petition is dismissed 
for default of appearance of the pleader who filed it, the High Court ts 
not competent to restore to its file such a petition—in re Ranga Rao, 23 
M.L.J 371, 13 Cr.L.J 710. But the Calcutta High Court holds that 
there being no provision in the Code for dismissing a revision petition 
for default of appearance, the order of dismissal 1s no ‘judgment’ at all 
within the meaning of sec 369 and the High Court is not debarred 
from rehearing the revision petition—Rajjaba vy Emp., 46 Cal 60, 20 
CrL.J 265. 


The Allahabad High Court has Jaid down that if a matter has once 
come before the High Court in revision not on the application of the 
accused but on the motion of the Sessions Judge who has referred the 
matter to the High Court, and the High Court looks into the matter 
and comes to the conclusion that there 1s no ground for revision, the 
accused 1s not thereby deprived of his right to apply to the High Court 
in revision—Emp, v. Kohna Ram, 45 All. 11 (12), 20 A.L.J. 775, 23 
CrL.J. 496. The Burma Chief Court likewise holds that where a 
Sessions Judge of his own motion called for proceedings in which a 
Magistrate had discharged certain accused persons, but finding on record 
no cause of interference returned the proceedings to the Magistrate with- 
out taking further action, and where subsequently the complainant applied 
to him to have the case re-opened, it was held that the mere fact that 
the Judge had dechned to interfere suo motu on a prior occasion did not 
preclude him from hearing the complainant, and, if the arguments led 
him to do so, from altering his view—Tun Myatng v Kauk San, 8 
BurLT 243, 16 Cr.LJ. 711, 30.1.6. 999 


1171. Inferior Criminal Court :—Inferior.—-The term 
‘inferior’ must be construed to mean ‘judicially inferior,” ie, a Court 
over which the Court proceeding under sec. 435 has appellate jurisdic- 
tion—Nebin v. Russick, 10 Cal 268 ‘Inferior’ means one who is 
statutably incompetent to hold or exercise equal powers; it carries with 
ft the idea of subordination which means ‘inferiority in rank'’—Pirya 
Gopal, 9 Bom. 100 (103). The term ‘inferior’ in this section includes the 


Cr. 72 


ae 
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ferm ‘subordinate’ as used im section 436 The reason for the employ- 
ment of the term ‘inferior’ in Sections 435 and 437 15 that in both shese 
Sections the Court of Session and the District Magistrates are combuted, 
and the Magistrates other than the District Magistrate though subordinate 
to fim are not directly subordinate to the Court of Session, It #48 
therefore necessary to employ a term applicable to the relation of the 
Magistracy both to the supervising authority and to the appellate tibutal 
~-In re Padmanabha, 8 Mad 18 ᾿ 


The District Magistrate 1s competent under this section to call for 
and deal with the record of any proceeding before any Magistrate of 
whatever class in his own district—-Opendra v. Dukhini, 12 Cal 473 
ΕΒ) A first class Magistrate is subordinate to the District Magistrate 
for the purposes of this section~-Waryam v. Amur, 1894 P.R. 10. Q E 
ν. Laskan, 7 All. 853 (F.B); Indar Singh, 30 Cr.L J, 490, 30 PLR 448 
The District Magistrate can call for and examime the record of any ffs 
class Magistrate within the district even though the latter has beet 
appointed as an Additional District Magistrate—Abdul Karim, 1908 PR 
25 In Nawab Ali, 12 Bur.L.T, 56, SE 1C 478, 20 Cr Ly 494, at wis 
held that a District Magistrate could not call for the record of any proceet- 
ing before an Additional District Magistrate But under the new sub 
section (3) of section 10 the Additional District Magistrate 13 deemed Ὁ 
be inferior to the District Magistrate, 


A District Magistrate 1s not competent to sefer the proceedings of a 
supertor Court (Sessions Court) to the High Court—Emp ν. Lobo, 
Bom 47; Baldeo Prasad, 46 All 851 (855); Emp v. famnaba, 8 Alle 
91; Emp. v Ganga, 36 Ait 378, Zor Singh, 10 AN, 146, Sher Singh, 9 
All 362, Hiraman ν. Ram Kumar, 18 Cal 186; Karamds, 23 Cal 250+ 
Mahabirpun, 2 NLR. 149, Emp. ν. Daulat, 24 A.LJ, 224, 27 Ὅτ 1.1: 
327 It, therefore, the District Magistrate considers that there has bee# 
a miscarriage of justice in the Sessions Court, he should ask the Pobiie 
Prosectitof to move the High Court—Q E. v. Sher Singh, 9 All 302) 
Ὁ E, v. Purtht, 12 All, 434: Shah Nawaz, 1 SLR. 40, 8 Ογ.»]. 151} 
Angamuthu ν, Vanathrian, 23 ΜΔ τὼ}. 732, 13 CrLy. 7123 Mahabicpurt: 
2NLR, 149; Emp. v. Krishnay, © Bom.LR. 1099 See Nowe (2 
under sec. 438 

As a Court of revision, the District Magistrate is nat inferio 
the Sessions Judge. But where he passes an order 88 a Court of onaie? 
jurisdiction, he 1s inferior to the Sessions Judge—Emperor v- Balwant, 
24 CrLJ, 616 (Oudh), Harkaran v. Harnam, 17 Οτ.1.} 223, 18 a&. 
108; Opendra v Dukhint, 12 Cal 473, Najib Khan, 1889 A W.N ἰδὲ 
This 1s now made clear by the Explanation newly added Even ἃ Distr 
Mazistrate empowered under see 30 [5 also inferior ta the Sessions lee 
—Jalloo v, Crown, (904 P.R 15. The Explanation turther makes ἷ ae 
that “for the purposes of this section a Magistrate exercising appeits 
jurisdiction is inferior to the Court of Session The point wes preview’ 
open to doubt ‘Statement of Objects and Reasons (1914) The Dust ἐδ 
Magistrate sting as 8 Court of appeat is en inferior Criminat Const ἐσ ' 
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Sessions Judge and the latter can refer an appellate judgment of the 
former to the High Court—Kallu v. Crown, 3 Lah, 23, 23 Cr.L.J. 577; 
Darbar, v. Emp., 23 A.L.J. 894, 26 Cr.L.J. 1282; Emp. vy. Mansur, 41 
All. 587 (591). 


The Court of a Presidency Magistrate is an inferior Criminal Court 
in respect of the High Court, and the High Court can call for the proceed- 
ing of such Court—Malk Pratap v. Khan Mahmed, 36 Cal. 994 (997); 
Charoobala vy. Barendra, 27 Cal. 126 (129). A Municipal Magistrate 
appointed to deal with offences against the Calcutta Municipal Act 15 an 
inferior Court in respect of the High Court—Ram Gopal v Corporation 
sof Calcutta, 52 Cal. 962, 29 C WN 898, 26 Cr.L J. 1533 


A single Judge of the High Court acting tn the exercise of orginal 
criminal jurisdiction 1s not inferior to the Division or Full Bench of the 
High Court for the purposes of this section—Press y K E, 1909 PR. 4, 
9 CrLJ 378, 1 1.C. 747, but he may be so only for the purposes of 

- sec 434 See notes under sec 434 


‘Criminal Court’ —The High Court, etc, cannot under the provi- 
tions of this section, revise an order passed by any Court other than a 
Criminal Court A Magistrate hearing an appeal under sec 86 of the 
Bombay District Municipalities Act is not a Criminal Court within the 
meaning of this section—In re Dalsakhram, 9 Bom L.R. 1347 A Collec- 
tor acting in butwara proceedings and*fining a Mukhtar for making false 
statements in the course of such proceedings, 1s not a criminal Court, 
and 15 not subject to the criminal revisional jurisdiction of the High Court 
—Dianut Hosein, 10 C.L.R. 14 A Magistrate purporting to act as ἃ 
Revenue Court is not a criminal Court, and his order cannot be revised 
by the District Magistrate—Lachhman, 6 O.W N. 953, 1930 Cr. C 154 
(156). A Magistrate acting under section 3 of the Ε. B. & Assam Dis- 
orderly Housés Act 1s a Criminal Court within the meaning of this section, 
and the High Court has jurisdiction to revise an order passed under that 
Act—Rayant Khemtawah vy Pramatha, 37 Cal 287 (291) The Secretary 
to the Government of Benga! issuing a warrant under the Goondas Act 

τ (Beng Act I of 1923) as such Secretary is not an officer or Court 
possessing criminal jurisdiction, and is not en inferior Criminal Court within 
the meaning of sec 435 of this Code, although under sec 4 (2) of the 
Goondas Act he 1s given all the powers of a Presidency Magistrate; 
therefore the High Court cannot interfere, under sec 439, in the matter 
of the warrant issued by him—Bhimraj Benta v Emperor, δῖ Cat 460 
(467, 468), 26 CrL] 20, AIR 1924 Cal 698 The term ‘inferior 
Criminal Court’ in this section does not include a Cin! or Revenue 
Court exercising its powers under sec 476 See Note 1254 under sec 476. 


In a Bombay case it has been said that even though the proceedings 
are of a civil nature, still if they are held in a erminal court, they are 
subject to revision under sec 435 (6 g proceedings of a Magistrate under 
sec 2 of the Workmen’s Breach of Contract Act, or under sec. 458 of 
this Code). The test is not the nature of the proceeding held by the Court, 
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but the nature of the Court in which that proceeding 1s held~Emp v. 
Devappa, 43 Bom. 607 (609). 


1172. Orders which are not open to revision :~The 
Proceedings which ate open to revision are the proceedings of a Court. 
qieeslore executive orders are not liable to revision under this section. 

118 — 


(1) The High Court cannot, as a Court of revision, interfere with a2 
extra judicial order passed by a Magistrate~Shere Ak, 1883 AWN 25 


(2) The order of a Magistrate directing the observance of Municipal 
Bye-laws, and prohibiting the slaughter of votive animals in private houses, 
1s not revisable by the High Court—Abdullah v. Nanak Chand, 1885 
AWN, 258 


(3) The High Court will decline to interfere in revision with an order 
passed by a District Magistrate whereby he prohibited certain petition 
writers to carry on their business within the precincts of the District 
Court—Sukhdeo Prasad, 1902 AWN. 175. 

(4) An administrative circular issued by a District Magistrate profubit~ 
ing uncertificated pleaders from practising in the Criminal Courts 10 hus. 
district, ss mot open to revision by the High Court The proper course 
for the pleader who has been refused appearance in a particular case by # 
Magistrate in pursuance of such circular, is to apply for revision of the 
illegal or improper ordes_of the Magistrate refusing to allow him to appce 
—Chinnasamt v Emp, 19 ML.J. 566, 4 IC. 876, 11 Cr.L,J. 69. 

{5) Proceedings under the Legal Practitioners Act are neither civ! 
criminal, and therefore an order passed under sec 76 of that Act dectating 
a person to be a tout can not be revised by the High Court either under 
sec, 439 Cr. P. Code or under sec 115 C. P. Code, but may be revise 
by virtue of the wide powers of superintendence under sec. 13 of the 
Punjab Courts Act or sec 18 of the High Courts Act—Man Singh v. Emp 
1909 P.R 11, 3 LC 977, in re Kedar Nath, @ALJ 22, 9 01.1.1 % 
1 LC 143 (144). 

(δ) An order passed by a Magistrate under sec, 3 of the Sind Frontier 
Regulation (V of 1872) is an executive order, and not open to revision 
the High Court—Jaro, 5 SLR. 54, 12 Cr.L.J 558, 1216. 646 But 
order under sec, 23 of the Sind Frontier Regulation (IH of 1892) declat 
the forfeiture of a bond entered into by a person under secs 20 and 
of the Regulation, is revisable by the High Court under sec. 435 Cr. P 
Code &s the order is 4 judicial order virtually passed under sec 514 0 
this Code—Imambux, 7 SLR 194, 15 CrLJ 544 (545). 

(7) An order passed by a Magistrate under see 41 of τ 
District Pohce Act (IV of 1890) is an executive order, and the 
has no jurisdiction to interfere—Satan v. Crown, 15 $.L.R. 126, ‘I 
39. ADR, 1922 Sind 21. So also, an order passed by 2 District Magi 
under sec. 44 of the Bombay District Police Act Is not a judicial pee 
but 8 mere executive order made by him as the head of the Polices 40, 
not revisable by the High Court under the present section—Pandurant- 


Ἱ nor 


at 
ing 


he Bombay’ 
High Court 

23 0τ.1... 
strate 
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12 Bom. L ἢ, 1029, 8 LC. 747, 11 Cr.L.J. 705. So again, the High Court 
“has no power to interfere with the District Magistrate’s order duly made 
under sec, 43 of the Bombay District Police Act—Kayi Sultan, Ratanlal 540; 
nor can the Court οἱ Session calt for the records of proceedings taken by 
a Magistrate under sec. 46 of that Act—In re Haibati, Ratanlal 692. 


(8) An order passed by the Collector under the Bengal Alluvial Lands 
-Act (V of 1920) directing that certain huts erected on a disputed char 
Should be sold and the sale proceeds credited to the Treasury, is not a 
judicial order but an executive one, and not subject to revision by the 
“Criminal Bench of the High Court—Osman v Kader, 33 ΟΝ, 836, 
1929 Cr. C. 480 


(9) A Magistrate’s order under sec 17 of the Police Act (V of 1861) 
-appointing certain persons as special constables 15 an order of an executive 
nature and not an order made in a criminal proceeding, and cannot be 
-made the subject of revision under this section—Parmeshar, 20 OC 229, 
18 Cr.L J. 900 (901) 


(10) An order by a District Magistrate for execution of a warrant 
issued by a Political Agent under sec 7 of the Extradition Act—Gulli Sahu 
v. Emp, 42 Cal 793 (798, 799) 


See also Note 1207 under sec 439 


1173. Orders which are open to revision :—The follow- 
ing orders being judicial orders, are open to revision ,— 
(1) An order passed by a Magistrate under sec 449 of the Calcutta 
-"Municipal Act—Abdul Samad ν. Corporation of Calcutta, 33 Cal 287; 
‘Chunt Lal y. Corporation of Calcutta, 34 Cal. 341 


(2) The proceedings of a Magistrate under sec. 113 of the Railways Act 
(IX of 1890)—Grey v. N. W. Ry., 1891 P.R 13 


(3) An order by a Magistrate under E, B. and Assam Disorderly 
Houses Act—Rajani vy Pramatha, 37 Cal 287. 


(4) An order made by 2 District Judge under sec 58 of the Forest 
Act (VII of 1878) on appeal from the order of a Magistrate passed under 
see 54 of that Act— Nathu Khan, 4 All 417 (419) 


(5) An order purporting to have been made under sec 283 of the 
Cantonment Code {1899)—Mang: Ram v Emp., 1909 PR 9,41C 611, 
11CrLy 17 


(6) An order passed by 8 Magistrate under sec 161 (2) of the Bombay 
District Municipalities Act (III of 1901)—in re Dinba:, 43 Bom 864 (866), 
20CrLJ 702 

(7) An order passed by a Magistrate under sec 2 of the Workmen's 
Breach of Contract Act (1859), directing either the return of the advance or 
specific performance of the contract—Emp v Devaepp2, 43 Bom 607 (609), 
20 Cr.L J. 316 

(8) An order passed by a Magistrate under the Upper Burma Ruby 
-Regulation 1887 τς open to appeal or revision under the Cr Pro Code, 
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although under the Regulation no specific provision appears ta have beet 
made for appeal or revision—Aaung Po Leone v. K &., 2 Rang 321 
(323), 26 Cr L J. 289. 

(9) An order of a Magistrate acting under sec. 221 of the Madras 
Local Boards Act (XIV of 1920)—Rangesa Rao v. Swaminatha, 27 LW 
320, 29 Cr L J. 389 (390) 

(10) An order passed under sec. 7 of the Extradition Act (XV of 1903) 
18 a judicial and not an executive order and can be revised by the High 
Court under sec. 439, 491 or S61A-—Bai Asha, 53 Bom 149, 30 CrL J. 
772 

See also Note 1206 under 439, 

When an order is passed by a jitdiciel officer in a matter coming 
within the purview of Iaw and justice and within the scope of the authority 
of the Courts, the mere fact that the officer passing the order states that 
he is acting not as a judicial officer but in his executive capacity does 
not oust the revisional jurisdiction of the High Court~-Shiv Nath v Crow, 
1908 PR 4, 7 Cr.L.J 202 (204) 

Powers of High Court in revision :~See notes under 560 


1174, Powers of other Courts in revision -ν 
Sessions Judge or District Magistrate cannot, after calling for records under 
this séction, take fresh evidence—Sanwala, 1882 A.W.N. 146; Mulla 
Tbrahun, 3 Bom’ L.R 677 

The powers of 8 Sessions Judge under this section may be put in 
force not only on matters coming before the Judge in Court, but 4150 0m 
matters coming to his knowledge on reliable information—Anonymous. 
2 Weir 538 

A District Magistrate cannot take cognizance of a case by way of 
tevision against a ptisoner who has not appealed ‘Thus A and B were 
tried together and convicted of the same offence by a 2nd class Magis 
trate; A alone appealed but in hearing his appeal the District Magistrate 
took cognizance of the case against B also and set aside the conviction ans 
sentence of both the accused, and ordered their retrial, Meld that the 
District Magistrate had no jutsdiction to reverse the conviction and sen 
tence as regards B or to take cognizance of the case against him except 
by reporting it to the High Court—Shesk Mohidin, Ratanlal 388; Mulla 
Ibrahim, 3 Bom. L.R. 677. 

‘A Magistrate who calls for and examines the calendar of ἃ case tried 
by a Subordinate Magistrate, under this section, does not act in a judicial 
proceeding and therefore cannot order the prosecution of any person 
under sec. 476, as the matter was not brought before him in a judicial 
proceeding~-Kuppu, 7 Mad. 860; Subraya Vathyar, 15 ML J. 489. But 
sec 476 as now amended is hot confined to judicial proceedings. and the 
Court ean order prosecution in the course of any proceeding 

Sessions Judges and District Magistrates when exercising thelr 
under this section should pay particular attention to the following 


439. 


powers 
poin's 
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in the proceedings of the inferior Criminal Courts .—(1) the rash issue 
of process; (2) the dealing with disputed claims of right under colour of 
a charge of criminal trespass or muschief, and convictions held of the 
former offence without a finding as to the criminal intent; (3) the indiscreet 
imposition of fines beyond the means of offenders; (4) the light punish- 
ment by infer:or Courts of offences requiring severe punishments in cases 
which ought to have gone up to a superior Court for enhanced punish- 
ment; (5) the imposition of heavy fines in addition to imprisonment, with 
a view, in default of payment, to extend the term of imprisonment beyond 
the ordinary powers of the Magistrate to infMict, (6) the exaction of 
excessive bail or excessive security for keeping the peace or for good 
behaviour, (7) unnecessary delay in the trial of cases—Mad H.C Rul. 
17-12-1884, para 17 

Suspension of sentence, Release on bait —By the italicised words 
added at the end of sub-section (1), ‘power 1s given to suspend a sentence 
or to release an accused on bail pending the examination of the record, 
thus avoiding the result, should delay occur, that the sentence may have 
been served before orders are passed’’—Statement of Objects and Reasons 
(1914), 


1175. Sub-section (4) ~The intention of the Legislature im 
enacting this clause is to prevent the Sessions Judge and the District 
Magistrate from simultaneously exercising their powers of revision, and 
to prevent them from exercising their powers in such a way as would 
amount to one of them as it were hearing an appeal from or rewewing 
an order passed by the other—Deb: Dinv Καὶ E,40C. 119 


Under this section, the District Magrstrate and Sessions Judge have 
co-ordinate powers ; and therefore after an application for revision has been. 
made to the District Magistrate, no further application can be entertained 
by the Sessions Judge, even though the Sessions Judge was not asked 
to revise the order passed by the District Magistrate in revision, but only 
to call for the record and report the Magistrate’s order to the High Court— 
In re Karpurasundaram, 17 ML] 153; nor can the Sessions Judge act 
suo motu to call for the records under this section, after an application 
has been made to the District Magistrate—lVaryam, 1912 PR 10, 14 
Crl.j. 134 Where a complaint having been dismissed by the Dy 
Magistrate under sec 203, a fresh complaint was made before the District 
Magistrate in revision, who again dismissed the complaint, it was not open 
to the Sessions Judge to order further inquiry into the complamt—Sherk 
Stadrq ν, Sherk Chakan, (7 CWN 435i, 1? Cri 1 606. Similarly, tie 
District Magistrate 1s prohibited by this sub-section from entertaining an 
application for a direction to commut the accused, after a similar application 
to the Sessions Judge has been refused, the reason for the prohibition being. 
the avoidance of a conflict between the orders of the two District- 
authorities having co-ordinate powers in the matter—Kelimatha v Emp, 
26 Mad 477 But where an application for revision preferred 0 the 
Sessions Judge has been dismissed for want of prosecution, the District 
Magistrate 15 competent to entertsin a second apphcatien for revision and 
exercise his powers under this section—Debi Din v K E,40C, 16 
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Where a District Magistrate called for the record of a case ia which 
the accused had been discharged, and whete the complainant subsequently 
Presented an application to the Sessions Judge to have the order of 
discharge of the accused set aside, and the Sessions Judge sent for the 
Proceedings and after a persual of them ordered the committs! of the 
accused for trial, it was held that the Sessions Judge’s action was not 
illegal since no application was made to the District Magistrate, and 28 
the District Magistrate’s action in calling tor the record was not equv3- 
lent to entertaining an application—Po Gyi, 8 L.B.R. 361, 17 Cr LJ. 497 


436. On examining any record under section 435 
Pawn ΡΝ otherwise, the High Court or the 
auiry, " Sessions Judge may direct the Dis- 
trict Magistrate by himself or by 
any of the Magistrates subordinate to him to‘make, an 
the District Magistrate may himself make or direct any 
subérdinate Magistrate to make, further inquiry into any 
complaint which has been dismissed under section 

or sub-section (3) of section 204, or into the case of any 
person accused of an offence who has been discharged? 


Provided that no Court shall make any direction 
under this section for inquiry into the case of any perso 
who has been discharged, unless such person has had Ἢ 
opportunity of shewing cause why such direction shoul 
not be made. 

Change :—This is the old section 437, and the old section 456 
has been renumbered as sec 437 The reason is that the words “δ΄ 
stead of directing a fresh inquiry’? occurring im the old section 436 (ποὺ 
437) refer to the inqurry which can be directed under the old section 437 
{now 436), and it is therefore necessary to put the latter section first 

The words “person accused of an offence’? have been substituted for 
the words ‘‘accused person” occurring in the old section ‘There have 
peen different rulings as to whether the expression accused person Jn 
this section means any person accused of an offence, and it is now made 
clear that it does"—Statement of Objects and Reasons (1914). THe 
proviso has been newly added. ‘We have added a proviso to this section 
to give effect to the rule laid down by the Courts that a fresh inquiry 
should not be made into the case of a person who has been discharged 
unless he has had an opportunity of showing cause"’—Report of the Jort 
Committee (1922) 

175A. Scope:—This section does not speak of Presiteaty 
Magistrates, and the High Court has no power under this section to ae 
futther inquiry into a case of dismissal of complaint or discharge © 
accused by a Presidency Magistrate—Kedar Nath v, Khetranath, 6 6.5.1. 
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705; Debi Bux v. Jutmal, 33 Cal 1282; Charubala v. Barendra, 27 Cal. 
126, But the High Court can exercise such power under sec. 439; see 
36 Cal. 994, 28 Cal 652 and 26 Cal. 746 cited in Note 682 under sec. 203 


A Sessions Judge can revise an order of discharge passed by a 
Magistrate, in a case instituted under sec. 476, even though he is 
moved by ἃ private person to do so. There is nothing in this Code to 
limit the persons who can bring the matter (ie., the order of discharge) 
to the notice of the Sessions Judge, and it 1s immaterial how these facts 
are brought to his notice—Peary Lal v. Sagar Mal, 49 All 230, 25 ALJ 
42, 27 CrL.J 1130 


1176. Who can direct further inquiry :—The mention of 
the three tribunals together, the High Court, the Sessions Judge and the 
District Magistrate, shows that the Legislature intended them to have the 
same power with regard to the matter dealt with under this section— 
Haridas v Saritulla, 15 Cal 608, Narayana Sawmy, 32 Mad. 220 But 
though the powers af the three tribunals ate co-ordinate, stl as 3 matter 
of procedure the application should be made at first to the lower tribunal 
Thus, where a District Magistrate has dismissed a complaint under sec 203, 
the High Court will not entertain an application for revision under this 
section unless a previous application has been made to the Sessions Judge. 
The High Court will interfere only as a Court of last resort—Gullay v. 
Bakar Husain, 28 All. 268; Kak Charan, 1904 AWN. 232 So also, 
where the District Magistrate and the Chief Court have concurrent jurts- 
diction, an order under this section will be more conveniently made by 
‘the District Magistrate than by the Chief Court—Rahim Al, 1888 P.R 7. 


Since the District Magistrate and the Sessions Judge have co-ordinate 
‘powers under this section to direct further inquiry, it follows therefore 
that where a District Magistrate has directed an inquiry into a case and 
decided upon it, the Sessions Judge is not competent to order further 
injury under this section—Shakh Siddiq v Shatk Chahun, 17 CWN 
451, 17 Cr LJ 608 See Note 1175 under sub-sec (4) to sec 435 In 
‘like manner, when the Sessions Judge has made an order for further 
inquiry under this section, the District Magistrate cannot make a contrary 
order, but should submit the matter to the High Court through the medium 
vof the Public Proseeutor—Q E v Prithi, i2 All 434 When a further 
inquiry has been refused by one of the officers, 1t should not be ordered by 
the other, if the Sessions Judge ts of opimon that the order of the District 
Magistrate for further inquiry 1s wrong, it 1s open to the Judge to refer 
the matter to the High Court, under sec 438, but he has no power to 
teview the order passed by the District Magistrate under this section— 
Darbari v Jagoo Lat, 22 Cal 573 

A District Magistrate can make or can direct a subordinate Magis- 
trate to make, further inquiry into a case in which an order of discharge 
may have been passed by himself or by 8 subordinate Magistrate—Bidhu 
v. Mati Shethh, 28 Cal 102, Munsh:, 902 PR 9 


A Deputy Magistrate placed in charge of the current dutres of the 
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District Magistrate is not thereby invested with the jurisdiction of 8 
District Magistrate under this section—Ramanand v. Koylash, 11 Cat 236 


Further inquiry after prior refusal:—When a District Magistrate has 
once decided under this section that there is no case for further inguiry, 
he cannot subsequently order further inquiry; such an order would be 
an order reviewing the earlier one and is prohibited by sec. 369—Ngz 
Than, 5 Bur LT 37, 13 Cr.LJ. 301. So also, where a District Magis- 
trate refuses to direct further inquiry, it 1s not competent to his successor 
in-office, in the face of his predecessor’s order, to direct a further inquiry 
—Ratta Singh v. Kan Singh, 4 C.W.N. 100. But a District Magistrate, who 
has once declined to order further inquiry on the ground that there was 10 
cause for interference, is competent to order further inquiry on a new 
ae being brought to his notice—Q. E. v Κγιδῆπαμ, Ratantal 533 

23), 


1177. Who can be directed to make further inquiry? 
—The District Magistrate may be directed to make further inquiry. ese? 
though he exercises enhanced powers under section 30 of the Code 
Jalloo, 1904 P.R. 15. The District Magistrate may direct a subordinate 
Magistrate to make the further inquiry under this section. For the purposes 
of this section, a first class Magistrate is subordinate to the District 
Magistrate—Q. Ev. Laskari, 7 All, 853, Padmanabha, 8 Mad. 18 The 
District Magistrate has a discretion in selecting the particular Magistrate 
who 15 to make the further inquiry under this section, and this diserenon 
in selection is vested in the District Magistrate and not in the Sessions 
Judge The Sessions Judge has not the power of directing ἃ pasnicular 
subordinate Magistrate by name to make the further inquiry—Chundt Churn 
v Hem Chandra, 10 Cal 207 But where in case of a Sessions offence, the 
Sessions Judge directed the further inquiry to be made by a Magistrste 
specially empowered under sec 30, because, having formed an opinion 65 
the evidence he considered that the case should be disposed of by 3 special 
power Magistrate rather than that it should be committed to him {Sessions 
Judge), held that the action of the Sessions Judge was not impropet-~ 
Tun Win, 4 L B.R. 233, 7 Cr.L 1 493 (494) (distinguishing 10 Cal 207) 


The further inquiry should ordinarily be made by the same Magis- 
trate who held the first inquiry (Bri; Kishore v Gopal, 11 C.W-N. 316. 
319), except in case of death or removal of such Magistrate, In which c3S¢ 
it may be conducted by another Magistrate—Q E v Erramreddi, 8 Mas. 
296; Q. E. v Amur Khan, 8 Mad 336; see also Ram Bharose v Babs" 
36 AH 129 and Keymer, 36 All. 53 But it 1s not illegal for the Sessions 
Judge to direct the further inquiry to be made by a Magrstrate other thao 
the Magistrate who had discharged the accused—Tun Win, 4 LBR on. 
7 Cri. 493 (484). Where the further inquiry involves the taking ant 
wetghing of additional evidence, the function will generally be est 
performed by the same Magistrate who msde the previous inquif¥? τ 
peculiar or prejudiced views or even the possiblity of them, may make © 
desirable to bring a fresh mind into the facts. Where the further inquiry 
involves the considerstion of the same evidence or of the tesumony of [55 


‘ 
t 
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same witnesses, it is usually desirable that the inquiry should be committed 
to a different Magistrate from the one who has made the first inquiry and 
has already formed an opinion on the case—Balkrishna, Ratanlal 328 (329). 
Thus, where the Magistrate who held the first inquiry had already expressed 
an opinion that it was impossible to affix the guilt to the accused, the 
High Court directed the further inquiry to be made by another Magistrate 
—Q. E. v. Vaman, Ratanlal 926 Where the Magistrate who had held the 
first inquiry had dealt with the case in a most unsatisfactory way, it was 
held to be a good ground for directing the further inquiry to be made by 


a diffe Ἂν τ Mad 220 Where there were 
many fore the Magistrate, the High 
Court εν should direct the case to be 


tried by some other Magistrate—Bry Krishan v Gopal, 11 CWN. 316 
(320). 


But the District Magistrate cannot direct the further inquiry to be 
held by a Magistrate inferior to the Magistrate who held the first inquiry 
Where a case has been tried by a Magistrate specially empowered under 
section 30, and has ended in a discharge, the District Magistrate should 
order the further inquiry to be made by the same Magistrate or by 
another Magistrate equally empowered, but not by a Magistrate who 1s 
not empowered under sec 30 and who is therefore in a sense a Court 
of inferior jurisdiction to the Court which ordered the discharge—Yado 
v. Emp, 12 NLR 94, 17 Ογ...} 245 


When the Dusirict Magistrate hes sent the case to a subordinate 
Magistrate for further inquiry under this section, the Sub-divisional Magis- 
trate cannot withdraw the case to his own file from that of the subordinate 
Magistrate—Santaram, Ratanlal 315. But when a case 1s sent to the Sub- 
divisional Magistrate for further inquiry, he can transfer the case to ἃ 
2nd class Magistrate subordinate to him—Karuppa, 2 Weir 563 


1178. In what cases can further inquiry be ordered : 
—Dismissal of complaint —Further inquiry may be ordered when 
a complaint is dismissed under sec 203 or 204 (3}—-Sahib Kaur v Md. 
Kasim, 1891 PR 41, Karuppa, 2 Weir 563, Md Satamatulla v διαὶ, 11 
OC. 261, Makhatambi v, Hassan Alt, 1 NLR 18 But if a complaint 
was made in respect of one offence and the accused was convicted, further 
inquiry cannot be directed in respect of another offence for which no charge 
was made in the complaint—Har Kishore v Jugal, 27 Cal 658 Where 
ἃ ease was taken up aot upom 4 complaiat but upon a pokee-report, a 
Magistrate’s order directing the case to be struck off is not a dismissal of 
complamt, and cannot be revised by the Sessions Judge—Kamru, Ratanlal 
521. No further inquiry can be directed when no complaint was made 
against 4 person and no regular process was issued against him-—Ambar 
Ali v. Amab Ab, 39 Cal 238 Where a complaint has been dismissed 
under sec 203, the revisional jurisdiction of the District Magistrate may 
be exercised even though there may have been some irregularity on the 
part of the officer taking cognizance upon the complaint. This section 
also contemplates that where a complaint has in fact been dismissed 
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ander sec 203, the revisional jurisdiction of the District Magistrate may 
be invoked irrespective of the consideration whether the dismissal is legal 
or illegal—Sadhu Charan vy. Balai, 3 P.L.J. 346, 19 Cr.L.J. 874 Where 
Ὁ complaint which contained several charges was dismissed in respect of 
one of the charges, and the complaint was dismissed merely on the report 
οἱ the President of a Panchayet without giving the complainant any oppot- 

“ tunity to substantiate his case, it was held that there should be a further 
inquiry into the complaint~Purna Chandra ν. Ambika, 23 G ΟΝ. 575 
When ordermg a further inquiry in respect of a complaint wtich 
has been dismissed under sec. 203, the Sessions Judge cannot direct that 
the accused be summoned, but his power is restricted to making a0 
order for a further inquiry of the same nature as that which has beer 
already made, ie., a further inquiry under sec. 202—Bechu Mian V- 
Anwar, 30 C.W.N. 312, 26 Cr.L J 305. 

This section does not lay down any rule that further inquiry should 
only be directed when it is found that the judgment of the Magistrate is 
perverse or foolish. But as a rule of prudence the superior Court should 
not lightly discard the estimate of the evidence appraised by the Court 
which heard it, and should not set aside the dismissal of a complaint simply 
ecatise a different view of the evidence might be taken Hach case has 
te be decided upon its own merits—Redha Prasad, 28 Cr.L.J. 857 (858) 
(Pat.) 

1179. Discharge of accused :—The District Magistrate may 
direct further inquiry where the accused has been discharged But it 
js not im every case of discharge that a further -inguiry may be directed, 
Where the order of discharge is not perverse or foolish, and where the 
Magistrate has dealt at Jength with the evidence and recorded what appear 
as sound reasons for the discharge, interference under this section 1 
iegal—Nura, 1902 P.LR. 101, Nasiruddin v, Abdul, 1916 P.W.R 20, 
17 CrLj. 161, Dani, 3 Lah LJ. 97, 22 CrL.j. 199, 60 1.0, 55; Kishan 
Chand, 21 CrLJ 591 (Lah), 57 10. 91, Khan Zaman v. Empo 
€r.L J. 1387 (Lah). Although the word ‘improperly’ which occurs before 
the word ‘discharged’ in sec 437, is omitted in this section, still it is 
illegal to direct a further inquiry unless the order of discharge W38 
improper, 1.¢., manifestly perverse or foohsh or was based upon 2 ss 
of evidence which was obviously incomplete—Emp, v Κιγα, 191. ΡῈ Σ ν 
12 CrL.J 364, Zahur v, Νιαάαγ, 9 Lah LJ. 114, 28 Cr.L.J 238; Ser 
v. Crown, 26 PLR. 291, 26 Cr LJ. 1303; Karam Chand, 24 CF 15} 3) 

(Lah); Bahadur, 24 CrL J 622 (Lah); Radhe Sham, 20 (τ... 592 
{Lah); Nabi Baksh v. Crown, 1 Lah. 216; Gopal Das v. Maett Ram, 
26 PLR. 353, 26 Cr.L.j 1808, 7 Loh. LJ. 252; Sheo Charan v. Emp, 


21 N.LR. 88; Yado, 12 NLR. 94, 17 Cr.LJ. 245; Kalla, 4 Lah ae 
411, 23 Cr. J. 693; Mami v. Emp., 27 PLR. 397, 27 Cf.L.J. S65. An 
iry and after 


order of discharge passed by a tial Court after full ἐπῆν ἢ 
considering and recording al] the evidence produced by the complainant, 
should not be lightly interfered with—Faiz Muhammad v. Crown. 7 Lak. 
LJ 216, 26 P.L.R. 198, 26 Cr.L J. 1328; Khan Zaman Vv Emp., 26 
τα J. 1357 (Lah), But the Alfahabad High Court is of opinion thst 
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there is no rule that a Sessions Judge cannot Interfere with an order of 
discharge passed by a Magistrate unless the order is manifestly foolish and 
perverse. The Sessions Judge can revise the order of discharge passed 
by a Magistrate, where he disagrees with the finding of the Magistrate 
and points out certain considerations which in his opinion should have 
led to a different finding—Pceary Lal v. Sagar Mal, 49 All. 230, 27 Cr.L.J. 
1130. The word “improperly” which is to be found in sec. 437 has been 
omitted from this section, and the omission seems to indicate that it was 
Intended by the legislature to confer a very wide discretion, so as to meet 
not only the cases In which an improper discharge has been made but 
also those cases tn which upon the facts as they stand the discharge is 
proper, but in the interests of justice and in regard to the peculiar and 
particular facts of the case it is right that the inquiry should be reopened 
--Ὁ. E. v. Chotu, 9 All 52 (57, 58) (F.B.). 


Where a person has been improperly discharged, no reference to the 
High Court is necessary, the District Magistrate can himself order a 
feesh inquiry—Reole Vesktz, Ratecls? 213, Dads, Retanlel 955. The 
intention seems to be to give revis:onal jurisdiction to the Sessions Court 
or District Magistrate in cases of improper discharge concurrently with 
that of the High Court, and thereby to obviate the expense and mcon-~ 
venience which the necessity to resort to the High Court might in some 
cases ental—Q. E y. Balasinnatambt, 14 Mad. 334 (338) 


No formal order of discharge is necessary, to enable the District 
Magistrate to direct further inquiry, When an ofder is one of discharge 
in substance, though not in form, the Sessions Judge or District Magis- 
trate is competent, upon motion being made by the complainant, to make 
an order for further inquiry—Nagendra Nath v. Korb, 8 C.WN. 456 
Where after the issue of warrant against certain persons, the Magistrate 
does not think at proper to proceed further and stops further proceedings, 
the termination of the proceedings 1s in effect an order of discharge and 
is therefore subject to revision under this section—Moul Singh ν, Mahabir, 
4 CWN 242 Where a person was charged with offences under secs 
323 and 307 1 P C, and tre Magistrate framed a charge under sec 323 
only and said nothing about sec 307, held that this was equivalent to 
saying that there was no evidence agamst the accused of an offence under 
sec 307 1. P, C, and that in effect the accused was discharged of that 
offence, The Court of revision could therefore order further inquiry in 
respect of that offence—Shco Narain v. Redha Mohan, 42 All. 128 (130) 


This section applies where the accused has been discharged, 1 ¢., 
discharged under sec, 209, 253 or 259—Velu v Chidambaram, 33 Mad 
85, therefore, no further inquiry can be directed when the accused has 
been acquitted by a Magistrate—Bayanath v. Geurthanta, 20 Cal 633; 
Erramreddt, 8 Mad 296, Panchu v. Umar, 4 CWN 346, falram v. 
Rajkumar, § C ὟΝ, 72, Bishun Das, 7 CW.N 493 Thus, where 8 
complaint in # summons case has been dismissed for default, the order 
Is one under sec. 247 aecquitting the accused. Such an order does not 
fall within the purview of see. 436—Bindra ν. Bhaguantz, 25 Cr.L.J. 
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359 (Oudh). Even if an order of acquittal was passed in a warrant case 
without any charge having been framed or evidence for the defence taken, 
still st cannot be a subject of revision under this section——Sayid Khan ¥ 
K E,1AL.J. 415 If the order 1s in substance one of acquittal, thougi 
the Magistrate styles it an order of discharge, no further inquiry can be 
ordered—Dodd, 1900 P.LR. 31; Pothuri Venkataramayya, 17 ΟΥ̓Κ] 9% 
(Mad). Thus, where in a summons case, the Magistrate follows the 
Procedure of a warrant case and discharges the accused, the order of 
discharge 1s one of acquittal, although he styles st as an order of discharge, 
and no order under thts section can be passed—Venkataramaiyer, 8 ML 
78,6 1C 385, 11 Cr.L.J 350. Simularly, after a charge has been framed 
1n ἃ warrant case, the accused can only be acquitted under sec. 258 and not 
discharged, and if the Magistrate erroneously passes an ordet of discharge. 
still there can be no order for further inquiry——Sreeramulu v. Veerasa- 
dingam, 38 Mad 585. Where after a full trial the accused persons wert 
discharged, the discharge was for all practical purposes 85 good 88 af 
acquittal, and there should be no order for further inguiry-Sundar ¥ 
Bharyan, 4 Lah.L J. 331 ‘The discharge of the accused under sec. 494 (al 
upon withdrawal of the case by the Public Prosecutor before the frame ol 
charge does not amount to an acquittal, and further inquiry may be 
directed—Hata, 30 P.L.R. 58, 30 CrL J, 233 

No further inquiry can be chrected where the proceedings have been 
stopped under sec. 249 and the accused has been released—Achhru, 1913 
P.R 9, 13 CrLJ 860 

But further inquiry may be directed where the accused has been 
discharged under sec 494 (a) upon withdrawal of the case by the Public 
Prosecutor Such a discharge 18 on the same footing as an ordet of 
discharge passed on a consideration of the evidence—Hata, 30 PLR. 58, 
30 Cr. J. 233 

No turiter inquiry can be directed in a case where the accused has 
been convicted. If in fact in such a case the Sessions Judge thinks thst 
further inquiry 18 necessary, he must report the matter to the High Court, 
which Court alone can direct further inquiry in such a case—Vatuy, 
Ratanlal 407, 

Where the order is neither one of dismissal af complaint nor, οὐδ οἵ 
discharge of accused, no order for further inquiry can be passed. TS. 
where on the acquittal of an accused, the other accused against shom 
processes of arrest had been sssued surrendered before the Deputy Alzeis- 
trate, and he passed an order directing that the accused should nor pe pro- 
ceeded agunst and that the warrant and other processes issued #29:fst 
him be withdrawn, the order was neither one of dismissal of compliant 
nor one of discharge of the accused, and the District Magistrate had heres 
fore no jurisdiction under this secon to set aside the order and aitect 
the retrial of the accused—Panchu v. Khoosdel, 12 C.W.N. 68 

1180. No further inquiry where no accusation of 
‘offence’ :—Further Inguiry can be directed only in the case of 27 
ettused person, the term ‘accused’ means a person accused of an offerte 
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and not a person against whom proceedings are taken under Chapter VIII 
—iImam Mandal, 27 Cal, 662; Dayanath, 33 Cal 8 Therefore section 436 
does not enable a Court to order further inquiry to be made in a case 
of discharge of a person against whom security proceedings were taken 
under Chapter VIII, because such a person was not in the position of an 
accused person and could not be said to have committed an ‘offence'— 
Ὁ E.v Imam Mandal, 27 Cal 662, Dayanath, 33 Cal 8; Emp. v 
Roshan Singh, 46 All, 235; Md Khan, 1905 PR 42, Maung Than v 
K. E, 2 Rang. 30 (31), Velu v. Chidambaram, 33 Mad 85; Narain v, 
Durga, 1911 P.R 6, 12 CrL.J. 232, 10 IC 178 (Contra—Q E. v. 
Mutsadd1, 21 All. 107, K E ν, Fyazuddin, 24 All. 148, Kharga ν Emp., 
36 All 147, Mona Puna, 16 Bom. 661, Baba Yeshwant, 35 Bom. 401, 
Ebrahim, 2 LBR. 80) ‘The word ‘discharged’ in section 119 means 
only ‘permitted to depart’ and does not mean the discharge of an accused 
as contemplated by this section, therefore further mquiry cannot be 
directed in a case of discharge under s 119—Velu vy Chidambaram, supra. 
(Contra—Kharga, 36 All. 147; Manna, 1903 PR 24, Desray, 52 1C 672, 
20 Cr. 1 764} Ths is now made clear by the present amendment by 
the use of the words ‘accused of an offence’? The contrary rulings 
cited above within brackets are now rendered obsolete If a District 
Magistrate, on examining the record of a security case, 1s of opimion that 
the person discharged by the subordinate Magistrate ought to be proceeded 
against, he can, under sec 438, report the result of his examiation of 
the record to the High Court, which will then pass the necessary orders. 
But he cannot direct further inquiry under sec. 436—Emp v Roshan 
Singh, 46 All 235, 22 ALJ 129, 25 CrLJ 467;Neur Atur, 51 All. 408, 
30 Cr.L.J. 63 (64). 

This section also does not apply to proceedings under sec 133 of the 
Code, since the person proceeded against under that section is not said 
to have commutted an ‘offence’ A Sessions Judge or District Magistrate 
acts without jurisdiction if he directs further rnquiry into proceedings 
under that sectlon—Sringth v Atnaddt, 24 Cal 395, Indranath, 25 Cal 
425, Prithipalv Emp, 2 OWN 549, 26 CrLJ 1251 The only action 
which a Sessions Judge or District Magistrate can take in such case will 
be under sec 438—Prithipal v Emp, 2 OWN 549 Similarly, pro- 
ceedings under sec 144 do not refer to any offence, and no further inquiry 
can be directed tn a case under that section—Har Kishore v Jugal, 27 
Cal 658 So also, this section does not authorise a Magistrate to direct 
further inquiry into 8 case under sec 145, as that section has no reference 
to any offence at all—Chathu v Niranjan, 20 Cal 729, Maung San v 
Maung Mye, 30 Cr LJ 709 The proper procedure im such a case 1s to 
make a reference to the High Court under sec 438—Maung San supra. 
So again, the District Magistrate cannot direct further inquiry mto cases 
under sec 438, since refusal of maintenance 1s not an ‘offence’ and the 
application for maintenance is not a complaint of an offence——Parbat: vi 
Chotey, TO PLR. 127, Tokee v Abdul, 5 Cat 536 

2182. Whea further inquiry may be directed :—) 
Sessions Judge or Dustrict Magistrate has jurisdiction to direct « 


1152 THE CODE OF CRIMINAL PROCEDURE [CH. XXX! 


inquiry or a re-hearing upon the same materials which were before the 
subordinate Magistrate, though there 13 no further evidence forthcommg 
—-Handas v. Saritulla, 15 Cal. 608; Q. E. v. Balasinnatambr, 14 Mad 334, 
Dorabj:, 10 Bom 131; Q. E. v. Chotu, 9 All. 52 (56) (F.B.); Dayanand 
ν, Emp., 23 ALJ 20, 26 Cr.L.J, 736, Sakth Kaur v. Md Kasim, 189! 
P.R. 14, Haider Khan vy. K. Ε., 25 Cr.L.J 66 (Oudh); Po Yin, 3 L.B R. 
97 The expression “further inquiry’? does not mean that additonal 
evidence must be forthroming Any mustake of law or irregularity in the 
Proceedings will justify the District Magistrate in setting aside an order 
of discharge—Emp, v Debidas, 14 CPL.R 161. Further inquiry does 
Not in all case mean taking of additional evidence, but may mean fe 
hearing and reconsideration of the evidence already taken—Dulla v. Q E., 
1901 PR 2, Sheocharan v. Emp , 21 N L.R. 88, 26 Cr.L J, 1537, Begral. 
10 SLR. 68, 17 Cr.LJ. 349 But in Harbhaj vy, fowala, 1887 PR. 63, 
and Ὁ. E v. Amir Khan, 8 Mad 336 it has been held that further wnquity 
means the taking of additional evidence and not a mere re-hearing of the 
same evidence, which is the same thing as retrial, and therefore where 
there has been a full mquiry by a competent Court and the accused has 
been discharged, the Sessions Judge has no power to direct ἃ further 
inquiry, unless further evidence has been disclosed—Dodd v. Emp. 19 
P.LR. 31 And the Calcutta High Court has also held that in cases where 
the trying Magistrate has discussed the evidence carefully and has given 
sufficient reason for the discharge of the accused, and no fresh evidence is 
likely to be produced on further inquiry, the superior Court should hesitate 
before ordering further inquiry, unless there are palpable errors m the 
decision of the lower Court—Abdul Rashid v Momitaz, 38 Ὁ LJ 206 
ALR 1924 Cal 229, 25 CrLJ 191, Sulav v. Prafulla, 50 C.LJ. 284, 
1929 Cr. C 467 

The District Magistrate is not competent to direct further snquity ΜΗ 
any and every case falling under this section This section is limited bY 
the words ‘‘on examining the record under sec 435’ and that section lays 
down that a Court may call for and examine the record for the purr¢ 
of satisfying itself as to the correctness, legality or propriety of any find 
sentence or order recorded or passed and as to the regularity of any Ὁ 
ceeding of such infertor Court And therefore a District Magistrate cant 
set aside an order of discharge and direct further inquiry, if he finds | 
irregularity, illegality or impropriety in the proceedings—Pran Khan 
Κ. E., 16 C.W.N 1078, 13 Cr.L.J 764 


Where a Magistrate has discharged the accused without consident 
the necessary evidence, the Sessions Judge ought to direct further ingull 
in the cas¢—Dhama v, Chfford, 13 Bom. 376 

fus: 


Mere lapse of time (¢.g 6 months) is not a sufficient ground for re 
fo order further inquiry, if the Court feels that an offence hss been cor" 
mitted which should be inquired into—Briybhakhan v. Jaurao, 23 ΟΥ̓] 
745 (Nag.). But an order for further Inquiry or retrial passe 
lapse of a year and a half from the date of discharge amounts to 4 
of fustice—Bishan v. Abdal, 29 Cr.L.J. 895 (896) (Lah ). 
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The power of ordering further inquiry should be used sparingly and 
with great circumspection. Therefore where an accused person has been 
three times subjected to a Magisterial inquiry, 1t would be an oppression 
on the accused to send him a fourth time before the Magistrate for inquiry 
on the same evidence which has been thrice pronounced to be insufficient 
and untrustworthy—Balkrishna, Ratanlal 328 (330) Where a complaint 
has been dismissed by the Magistrate after fully considering the police 
teport and the evidence of the complainant and his witnesses and after 
finding that no offence has been made out, but the Sessions Judge ordered 
further inquiry, and upset the order of the Magistrate, held that the Judge 
should not lightly set aside the order of dismissal but should do so only 
when it is clear that there has been a miscarriage of justice—Jangal v 
Radha Kishen, 26 Cr L.J. 866. Sessions Judges and District Magistrates 
should use the powers under this section sparingly and with great caution 
and circumspection, especially in cases where the questions involved are 
mere matters of fact-Q E vy. Chotu, 9 All. 52 (59) (FB), Alam v 
Emp., 49 All, 879, 28 Ce.b J. 60t (602). The Revisromal Court ought aot 
to ordinarily interfere with an order of discharge passed by the trying 
Magistrate, unless it 1s possible to come to only one conclusion on the 
evidence, wz that the accused is guilty—Karuppa v Palamsamy, 10 LW 
630, 20 CrLJ 817, 53 1C 817, Dani, 3 LahLJ 97, 60 IC. 55, 22 
CrLJ 199 Further inquiry cannot be directed on the bare possibility 
of an offence being disclosed on further evidence being taken There 
must be something on record to indicate that such an offence was com- 
mitted of there must be something to show that further evidence is available 
which has not been taken and which would support a charge for that 
offence—In re Arumuga, 43 M.L.J 564 Further inquiry ought not to 
be directed where there ts no prospect of any public advantage from the 
case being reopened—In re Krishna Pillai, 1923 MWN 56 The powers 
conferred by this section are not to be exercised promiscuously im all cases 
wherever the District Magistrate who has not seen the witnesses forms ἡ 
a different opsnion of the value of their evidence from that which was 
formed by the Magistrate who has seen them—Narainah Venkatish, 18 
CrLJ 646, 19 Bom.L.R 350, Dant, supra, Umrao Khan v Emp, 21 
ALJ 194 Udat Rap, 44 An 691, Kallu, 4 LahL J 411, 23 CrLJ 693 
When the circumstances and the evidence are such that two different Courts 
might take two different views of the evidence, and the order of discharge 
is neither perverse nor prima facie incorrect, end there 1s no suggestion 
that further evidence 1s fortheormung, no further inquiry should be directed— 
Alam vy Emp . 49 All. 879, 25 A.L J 703, 28 Cr.L J 601 (602), Bindeshri 
v. Emp, 18 ALJ 1135, 22 CrL } 49, Chandan v Kallu 8 ALJ 45 
A District Magistrate cannot set aside an order of discharge passed by a 
Subordinate Magistrate and direct further mmquiry solely on the ground 
that the latter has misappreciated the evidence—Lakshminarasappa, 31 
Mad 133 But see Begraj, 10 SLR 68, 17 CrLJ 349. and Kallu, 4 
Lah L J. 411, 23 Cr.L J 693, ATR. 1922 Lah 59 


Further inquiry cannot be directed into an offence (¢ ¢ under see 193 
Cr 73 
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The power of ordering further inquiry should be used sparingly and 

with great circumspection. Therefore where an accused person has been 
three times subjected to a Magisterial inquiry, it would be an oppression 
on the accused to send him a fourth time before the Magistrate for inquiry 
on the same evidence which has been thrice pronounced to be insufficient 
and untrustworthy—Balkrishna, Ratanlal 328 (330). Where a complaint 
has been dismissed by the Magistrate after fully considering the police 
teport and the evidence of the complainant and his witnesses and after 
finding that no offence has been made out, but the Sessions Judge ordered 
further inquiry, and upset the order of the Magistrate, Acid that the Judge 
should not lightly set aside the order of dismissal but should do so only 
when tt is clear that there has been a miscarriage of justice—jangal v 
Radha Kishen, 26 CrL.] 866. Sessions Judges and District Magistrates 
should use the powers under this section sparingly and with great caution 
and ecircumspection, espectally in cases where the questions involved are 
mere matters of fact—Q. E. v. Chotu, 9 All 52 (59) (FB). Alam v 
Emp , 49 AN. 879, 28 Cr Lj. 601 (602). The Revisional Court oughy not 
to ordinarily interfere with an order of discharge passed by the trying 
Magistrate, unless it is possible to come to only one conclusion on the 
evidence, viz that the accused is gulty—Karuppa v Palanisamy, 10 LW 
630, 20 CrL.J 817, 53 1C 817, Dan, 3 LahLJ 97, 60 IC 55, 22 
Cr.L J 199 Further inquiry cannot be directed on the bare possibility 
of an offence being disclosed on further evidence being taken There 
must be something on record to indicate that such an offence was com- 
mitted or there must be something to show that further evidence is available 
which has not been taken and which would support a charge for that 
offence—In re Arumuga, 43 MLJ 564 Further snquiry ought not to 
be directed where there 1s no prospect of any public advantage from the 
case being reopened—In re Krishna Pillai, 1923 MW N. 56 The powers 
conferred by this section are not to be exercised promiscuously in all cases 
wherever the District Magistrate who has not seen the witnesses forms ἡ 
a different opinion of the value of their evidence from that which was 
formed by the Magistrate who has seen them—Narainah Venkatish, 18 
CrL] 646, 19 Bom LR 350; Dant, supra, Umrao Khan vy, Emp, 24 
AL.J 194, Udai Ray, 44 All 691; Kallu, 4 LahLJ 411, 23 CrLJ 693 
When the circumstances and the evidence are such that two different Courts 
might take two different views of the evidence, and the order of discharge 
as neither perverse nor prima facie incorrect, and there is no suggestion 
that further evidence ts forthcoming, no further mquiry should be directed— 
Alam v. Emp , 49 All 879, 25 ALJ 703, 28 Cr.L.J 601 (602), Bindeshrs 
v. Emp., 18 AL J, 1135, 22 CrL J 49, Chandan v Kallu. 8 ALJ. 45 
A District Magistrate cannot set aside an order of discharge passed by ἃ 
Subordinate Magistrate and direct further inquiry solely on the ground 
that the latter has misappreciated the evidence—Lakshminarasappa, 31 
Mad 133 Βαϊ see Begraj, 10 SLR 68, 17 Cr.L} 349, and Kallu. 4 
Lah L.J. 411, 23 Cr.L.J 693, A.LR, 1922 Lah 59 


Further inquiry cannot be directed into an offence (e g under sec 193 
Cr 73 
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inquiry or a Te-hearing upon the same materials which were before the 
subordinate Magistrate, though there is no further evidence forthcoming 
—Haridas v. Saritulla, 15 Cal 608; Q. E. v. Balasinnatambi, 14 Mad 334; 
Dorabji, 10 Bom 131; Q. E. v. Choltu, 9 All. 52 (56) (F.B.) ; Dayanand 
v. Emp, 23 A.L.J. 20, 26 CrL.J. 736; Sahib Kaur v. Md. Kasim, 1891 
P.R. 14; Haider Khan v K. E., 25 Cr.L.J. 66 (Oudh); Po Yin, 3 L.BR 
97, The expression ‘further inguiry’” does not mean that additonal 
evidence must be forthroming Any mustake of law or irregularity sn the 
Proceedings will justify the District Magistrate in setting aside an order 
of discharge—Emp. v Debidas, 14 C.P.L.R. 161 Further inquiry does 
Hot m all case mean taking of additional evidence, but may mean fe 
hearing and reconsideration of the evidence already taken—Dulla v. Qe. 
1901 PR, 2, Sheocharan ν. Emp., 21 N.LR. 88, 26 Cr.L J. 1537; Begral. 
10 SLR 68, 17 Cr.LJ 349 But in Harbhay ν΄ Jowala, 1887 P.R. 63, 
and Q. E y. Amir Khan, 8 Mad 336 st has been held that further quity 
means the taking of additional evidence and not a mere re-hearing of the 
same evidence, which 1s the same thing as retrial; and therefore where 
there has been a full inquiry by a competent Court and the accused has 
been discharged, the Sessions Judge has no power to direct 8 further , 
inquiry, unless further evidence has been disclosed—Dodd v. Emp» 1900 
P.LR 31. And the Calcutta High Court has also held that in cases where 
the trying Magistrate has discussed the evidence carefully and has given 
sufficient reason for the discharge of the accused, and no fresh evidence |S 
likely to be praduced on further inquiry, the superior Court should hesitate 
before ordering further inquiry, unless there are palpable errors if the 
decision of the lower Court—Abdul Rashid v. Momtaz, 38 C.LJ 206, 
AIR 1924 Cal 229, 25 CrLJ 191, Sulav v Prafulla, 50 CLJ. 285. 
1929 Cr. C 467 

The District Magistrate 1s not competent to direct further inquiry 18 
any and every case falling under this section This section is limited by 
the words ‘fon examiming the record under see 435’ and that section 575 
down that a Court may call for and examine the recard for the purros’ 
of satisfying itself as to the correctness, legality or propriety of any finding 
sentence or order recorded or passed and as to the regularity of any pro 
ceeding of such inferior Court And therefore 8 District Magistrate cannot 
set aside an order of discharge and direct further inquiry, if he fin 5. no 
irregularity, wlegalty or impropriety in the proceedings—Pran Kho" Υ' 
Κι E., 16 C.W.N 1078, 13 CrL.J 764. 


Where a Magistrate has discharged the accused without considering 
the necessary evidence, the Sessions Judge ought to direct further inquiry 
in the case—Dhania v. Clifford, 13 Bom 376 

Mere lapse of time (e.g 6 months) is not 2 sufficient ground for re 
to order further inquiry, if the Court feels that an offence has been com 
mitted which should be inquired into—Brijbhukhan v, Jaurso, 23 Crd 
745 (Nag). But an order for further inquity or retrial passed ater τὰς 
Ispse of a year and a half from the date of discharge amounts to 3 travesty 

ot Justice—Bishan v. Abdal, 29 Cr.L.J. 895 (896) (Leh). 
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The power of ordering further inquiry should be used sparingly and 
with great circumspection Therefore where an accused person has been 
three times subjected to a Magisterial inquiry, it would be an oppression 
on the accused to send him a fourth time before the Magistrate for Inquiry 
on the same evidence which has been thrice pronounced to be insufficient 
and untrustworthy—Balkrishna, Ratantal 328 (330). Where a complaint 
has been dismissed by the Magistrate after fully considering the police 
report and the evidence of the complainant and his witnesses and after 
finding that no offence has been made out, but the Sessions Judge ordered 
further inquiry, and upset the order of the Magistrate, held that the Judge 
should not lightly set aside the order of dismissal but should do so only 
when it is clear that there has been a muscarmage of justice—Jangal v 
Radha Kishen, 26 CrLJ 866 Sessions Judges and District Magistrates 
should use the powers under this section sparingly and with great caution 
and csrcumspection, especially in cases where the questions ivolved are 
mere matters of fact—Q. E. v Chott, 9 All 52 (59) (FB), Alam v 
Emp , 49 Alt, 879, 28 Cr L.J. 601 (602) The Revisional Court ought not 
to ordinarily interfere with an order of discharge passed by the trying 
Magistrate, unless it is possible to come to only one conclusion on the 
evidence, wz that the accused is guilty—Karuppa v Palanisamy, 10 LW 
630, 20 CrLJ 817, 53 LC 817, Dan, 3 LahL.J 97, 601C 55, 22 
Cr.L.J 199 Further inquiry cannot be directed on the bare poss:bility 
of an offence being disclosed on further evidence being taken There 
must be something on record to indicate that such an offence was com- 
mutted or there must be something to show that further evidence is available 
which has not been taken and which would support a charge for that 
offence—in re Arumuga, 43 MLJ 564 Further inquiry ought not to 
be directed where there is no prospect of any public advantage from the 
case being reopened—In re Krishna Pillai, 1923 MWN 56. The powers 
conferred by this section are not to be exercised promiscuously in all cases 
wherever the District Magistrate who has not seen the witnesses forms ἡ 
a different opinion of the value of their evidence from that which was 
formed by the Magistrate who has seen them—Narainah Venkatish, 18 
ΟΡ} 646, 19 BomL R. 350, Dart, supra, Umrao Khan vy Emp, 2t 
A.LJ 194, Udai Raj, 44 All 691, Kallu, 4 Lah L J, 411, 23 Cr.L.J 693 
When the circumstances and the evidence are such that two different Courts 
might take two different views of the evidence, and the order of discharge 
ts neither perverse mor prima facie incorrect, and there is no suggestion 
that further evidence is forthcoming, no further inquiry should be directed— 
Alam v Emp , 49 All 879, 25 ALJ 703, 28 Cr.L J 601 (602), Bindeshrt 
vy Emp, 18 ALJ 1135, 22 CrLJ 49, Chandan ν Kallu, 8 ALJ 45 
A District Magistrate cannot set aside an order of discharge passed by ἃ 
Subordinate Magistrate and direct further inquiry salely on the grown 
that the latter has misappreciated the evidence Lakshmunarasapra, δι 
Mad 133 But see Περγαι, 10 51. Ε΄ 68, 11 Crh} ago, and δα ἡ 
Lah 8 4it 28 Crt p 093, AER 1022 beh Ey 


Further inqulry cannat be dleected ἘΠῚ) an ¢ fence (6 g under veo WD 
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LPC.) if the sanction of the Court in which that offence has been com- 
mutted 1s wanting~—Meharben v Sitaram, 27 All. 512, 30 Cr.L.J. 874 (878) 


A District Magistrate is not authorised to direct further inquiry under 
this section, when the essence of the matter between the partes is of ἃ 
civil nature and the question is im reality one which ought to be fought 
out ina Civil] Court—Q E. v. Vithu, 1 Bom L.R 852. 

Effect of order for further inquiry :~—An order for further inquity 
directed to a subordinate Court means that the case should be taken uP 
again, and that the question of dismissing the complaint or charging the 
accused, as the case may be, should be again considered, and an appropriate 
order made as a result of such fresh consideration—In re Narayanasmamy. 
32 Mad 220 Where a complaint was dismissed under sec 203 alter a0 
investigation held under sec. 202, the effect of an order for further inquiry 
is to restore the case to the stage under sec. 202, and the inquiry should 
be taken up from that ‘poimt—Radha Prasad, 28 Cr L.J. 857 (859) (Pat). 


1182. Powers of Courts directing further inquiry? 
~—This section does not authorize a Sessions Judge or District Magistrate 
to take evidence or direct it to be taken supplementing the evidence gven 
in the Lower Court. He 15 authorised to direct further ingwiiry, but not 
to- take evidence of direct evidence to be taken. Under section 428, 88 
Appellate Court dealing with an appeal may direct additional evdente ae 
be taken and itself record such evidence The High Court under sec 
tion 439 has all the powers of an Appellate Court and can direct evidence 
to be taken But no such powers are given to the Sessions Judge Οὗ the 
District Magistrate under the present section—Moni Mohun V Iswar, 
6C.LY 251. 

The District Magistrate directing further inguiry cannot 
the accused be put on his trial All that he can do is to direct f 

« inquiry, leaving it entirely to the inquirmg Magistrate to determine whether 
or not the evidence justifies the accused being charged and put om ye 
trial~Q E, v. Gajan Khan, 2 Bom L R. 586: Sitaram ν Kaustlia, 2° 
LJ, 872 (Pat), An ofder for retrial should not be made in the guise © 
an order for further inquiry—Bhagwanmalee, 2 C,P L.R, 82. 

The Sessions Judge or District Magistrate cannot himself ¢o! 
accused Tor trial at the Sessions, as that would he an order to 
in the course of the further inguiry and could only be made by the Retsot 
making the further inquiry—In re Narayanaswamy, 32 Mad. 220 When a 
District Magistrate directs a subordinate Mapgisirare to make ἃ further 
inquiry, the whole case is made over to the latter, and the District Maat 
trate cannot retain seizin of the case in himself, He cannot try Ἐ 
accused or direct process to issue under sec 201 It Is the gubordinye 
Magistrate who has complete jurisdiction to hold the inquiry, ἴδ eas 
process and to try and pass Anal orders in the case—Rart Barat ¥. Rev 
Pratap, § P.L.J. 47 (55), 21 Cr. J. S04. The District Magistrate direct® 
further inquiry cannot even suggest that the accused be committed ae 
Sessions, he must lewve it to the judgment and discretion ot the 

. Magistrate who Is τὸ make the inquiry, and carnot fetter the Sut 


direct that 
jurther 


mit whe 
pe made 


Sec. 4461] THE CODE OF CRIMINAL PROCEDURE 1155 


trate’s judicial discretion by any suggestion or direction—Q. E. ν. Muni- 
sami, 15 Mad 39. The District Magistrate is wholly wrong in directing 
a Subordinate Magistrate that he should pass such and such order in a 
tase pending judicially before him—Thakar v. Kirpal, 1918 P.LR 53, 19 
Cr.L.J. 436, 44 1C, 964. In making an order for further inquiry it is 
improper for the Superior Magistrate to write a judgment which is 
practically a mandate to the Subordinate Magistrate—Yado, 12 N.L.R. 94, 
17 Cr.L J. 245 


The Sessions Judge or the District Magistrate cannot, when directing 
further inquiry under this section, himself frame a charge or order the 
Sub-Magistrate to frame the charge and try the accused. He might of 
course make the inquiry himself and frame a charge in course of it~ 
Narayanaswamy, 32 Mad 220. 


1183. Powers and duties of the Magistrate making 
the inquiry :—If the inquiry is directed to be held by a Magistrate 
other than tne officer who held the first inquiry, he should take the 
evidence de novo, and cannot proceed on the evidence already taken— 
Ram Dual, 13 CrL.J 255, 9 ALJ 310; Hasnu, 6 All 367, Tan Win, 
4LBR 233,7CrLJ 493 


The Magistrate making the further inquiry can take further evidence 
which he had omitted in the first inquiry—Dhana v. Clifford, 13 Bom 376 


The Magistrate 1s not bound to try the accused for the very offence 
for which he was ofiginally discharged, but 1s competent to try him for 
any other offence which may be established by the evidence—Papadu, 
7 Mad. 454, 


When further inquiry 1s directed into a complaint dismissed under 
sec 203, the Magistrate directed to hold the inquiry cannot at once pro- 
ceed under sec 204 and summon the acctised for trial, but must make 
an inquiry under sec. 202; and then if upon inquiry he 1s satisfied that 
the case is one in which the accused should be put up on trial, he will 
summon the accused (sec. 204); 1] on the other hand, he 15 satisfied 
upon such inquiry that the case is one in which the accused need not be 
summoned, he will dismiss the complaint (se. 203)—Radha Prasad, 28 
Cr.J 857 (859) (Pat), Sitaram v Kausila, 29 Cr L J. 572 (573) (Pat) 
In wo other Patna cases it has beea held that if the Magistrate directed 
to hold the inquiry at once summons the accused and proceeds to trial, 
the procedure is merely irregular and can be cured by sec 537 if no 
falure of justice has been occasioned—Janakdhari, 8 Pat. 537, 1929 Cr 
C. 353 (355) Hema Singh. 9 Pat 155, 1929 Cr C 372 (375, 376) 
(dissenting from Radha Prasad, supra) 


A Magistrate holding a further inquiry into a complaint which has 
been once dismissed under sec 203 can again dismiss the complaint 
under sec 203—Nibaran ν Sita! Chandra 25 C WN 312 (313. But af 
the Sessions Judge orders a further inquiry into two counter cases, and 
directs that if one of the cases be found fatse the ether should be tried, 
the effect of the order is that the cases should be decided in the usual 
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way after trial, and in such circumstances, the Magistrate is not com- 
petent to dismiss the case under sec. 203, without holding a regular trial 
—Brij Kishore v. Gopal, 11 C ὟΝ. 316 (320). 


The Magistrate directed to make the inquiry gets the seisin of the 
entire case, and has jursdiction to inquire under-sec. 202 as to whether 
a prima facie case has been made out against the accused, and af he 15 
satisfied that a prima facie case has been made out, he has jurisdiction 
to issue process to the accused under sec. 204, and to try and dispose of 
the case himsel!—Ram Bara: v. Ram Pratap, 5 Ῥ.1.1. 47 (58), 21 Cr.L.J 
594 

The Magistrate who is directed to make further inquiry is not com- 
petent to question the propriety of the order directing the inquiry but is 
bound to carry it out—Q E. v. Dorabji, 10 Bom 131 

1184. Notice to accused :~See the proviso newly added 
Although no notice to the accused was necessary under the old section, 
still at was held in numerous cases that a Court did not exercise a prorer 
discretion if before proceeding under this section he did not give the 
accused an opportunity, by service of a notice, to show cause against 20 
order directing further inquiry—Naridas v. Saritulla, 15 Cal. 608; Jayat 
v Suphal, 2 C.W.N 196, Amin Kariadar, 3 C.W.N. 249, Dulla ν. Ο δ, 
1901 P,R. 2, Hari Ram, 1919 P.L.R. 17; Nabi Bakhsh, 1 Lah 216; 
Kallu, 4 Lah L.J. 411; Rango Tinayi, 5 Bom.L.R. 877; Fazal Din, (695 
PR 17, In re Mrs. Rurmani, 6 Bom LR. 479; Mukund, 8 Bom L.R. 
694, Abhran, 19 Bom.LR 908, 19 Cr.L.J. 101; Rambakal, 4 P.L δι 
220, 19 Cr.L.J. 309; Venkatesaln v. Durvasa, 2 Wer 244; Joy eH 
11 C WN, 173; Brij Kishore v Gopal, 11 CW.N. 316 (319), Abst 
Latif, 40 All 416, Umrao v. Emp., 21 ALJ 194; Ganapafji, 19 Ale 
71, Jaswant, 19 A.L.J. 985, Dost Muhammad, 15 AL J. 627; Hast, 


All. 367; Kharga, 36 All. 147; Ajudhia, 20 All. 339; Q E. v- ane 
‘ath. 


All, 52 (59) (F.B); Bindeshri v. Emp., 18 A.J 1185: Rukh Netty τ 
OC 142, 22 CrL.J. 655; Sanwal ν. Dipchand, 3 5.1.8. 7, 9 Ot δ 
π, 5 Barbed, 


446; Vardyanath, 16 Cr.L.J 696, 8 Bur LT. 133; Nga Tha 
37, 13 Cr.L J 30t. This ts now expressly laid down in the provis? 

The opportunity to show cause may be given even after the acti 
1s arrested and brought before the Court—Giridhari v. Emp , 12 © Ἂς 
822; Waked Alt, 32 Cal. 1000 Sahib Kaur v. Ad. Kasim, 1891 PR δὲ 
Faral Din, 1895 P.R. 17. 

This proviso applies only where the accused has been disc! 
discharged under secs 209, 253 and 259. No notice would be rece 
where further inguiry is directed into a complaint which was bare 
under section 203—Gayref'v. Emp , 47 All 722, 23 ALJ, 481, 26 Crh δ 
1176; Emp. ν. Liagat Hussain, 40 AN 138; Appa Rao v. ποίσετε. 
49 Mad 918, 26 Cr.L J. 129 (F.B); Dhonds, 29 Bom LR, 73. 23 es 
Ly 515 (576), Daya Ram. 2 Luck. 573, 28 CrL.J 650; Nawsher ὑε 
Hazratutla, 49 CL}. 422, 30 ΟΝ} 1030, Haridas v Saritallz, 15 ζϑὲ 
604: Gnsh Chunder, 29 Cal. 487; Waked Ali 32 Cal. 1000: Fazarbl ra 
Moonshab, 32 CL.J. 44; Ajudhia, 20 ἈΠ 230; Tabarak, 30 All, 52, ἣν 


narged, 1& + 
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E. v. Gajankhan, 2 Bom L.R 586; Md. Matagi, 5 A.L.J. 74; Sheo Narain 
v. Ram Pratap, 4 P.L J. 456 (459}; Angan v. Ram Pirbhan, 35 All 78 
But where the accused person was given an opportunity of being heard 
before the complaint was dismissed under sec 203, a further inquiry 
‘ought not to be directed without giving notice to him As he was present 
from the very commencement of the proceedings, it ts proper that he 
should be given an opportunity of being heard before an order is made 
under this section—Jogesh Chandra v. Nikunja Behari, 27 ΟΝ. 552. 


When notice 1s issued under this section, the accused is not legally 
Dound to avail himself of the opportunity given to him to show cause; 
and he 18 at liberty either to appear and show cause or to stay away— 
Kanwar Singh, 1893 PR. 15 


1185. Recording reasons .—Before making an order under 
this section a Sessions Judge or District Magistrate is bound to record his 
reasons and to state in what respect the tral Judge’s conclusions are un- 
satisfactory—Sawan vy. Crown, 26 P.LR. 291, 26 CrLJ 1393, Lokhia, 
1890 AWN 147; Abinash v. Emp., 13 CWN 76 Nga Than, 5 Bur 
LT 387, 13 Cr.L.J. 301. The wide jurisdiction to set aside an order of 
discharge cannot be properly exercised without having and assigning 
solid and sufficient reasons for doing so—Hartdas v. Saritulla, 15 Cal 
608, Thirukonan Kuppachan, 14 Cr LJ. 572, 1913 MWN 638. The 
Magistrate should record his reasons for ordering further inquiry, because 
the High Court in the absence of such reasons cannot exercise supervision 
over the Magistrate’s or Judge’s proceedings, and also because st is fair 
to the person against whom the order is made that the reasons for direct- 
ing such inquiry should be made exphcit to him and that he should have 
notice of the grounds on which the further inquiry has been directed— 
Nga Min Dum, UBR, (1917) 2nd Qr. 16, 19 Cr.L.J. 14, 42 1C 926, 
Wahed Ali v Emp., 32 Cal 1090. Where the order of the Sessions 
Judge for further inquiry does not state any proper grounds, it 1s liable 
to be set aside by the High Court—Nagendra v Korb, 8 CWN 456 
But where the order of discharge passed by the trying Magistrate was 
prima facte improper (eg, where he discharged the accused without 
taking any evidence for the prosecution or the defence), the District Magis- 
trate’s order for further inquiry without recording reasons was not illegal 
—Dhandu, 29 Bom LR 713, 28 Cr LJ 575 (576) See also Sitaram v 


Kauslia, 29 Cr.L J 572 (573) (Pat) where the omission to record reasons 
was excused 


It is not ordinarily desirable that a District Magistrate or Sessions 
Judge in ordering a further inquiry should make a detailed examination 
of the evidence and give elaborate reasons, because that might prejudice 
the trial afterwards, but it is desirable that he should give enough in the 
shape of reasons to show that his order fs proper—Wahed Al, 32 Cal 
1090; Sanwal v Dipchand, 3SL.R 7,9 CrLJ 446 Ina Burma case, 
where in an order for further inquiry the Sessions Judge simply stated 
+] have translated and considered the whole of the esidence on the record, 
and the conclusion I have srrived at fs that there should be a further 


-ς 
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inquiry’, it was held that it contained ample reasons for the order. It 
would have been improper for the Judge to comment on the evidence in 
detail, because such a proceeding would tend to prejudice the accused at 
the trial—Tun Win, 4 L B.R. 233, 7 Cr.L J. 493 (494). 

1186. Interference by High Court :—An order of 8 
Sessions Judge or a District Magistrate setting aside an order of discharge 
is lable to be reviewed by the High Court as a Court of Revision. If 
any case, the High Court were to find that the District Magistrate or 
Sessions Judge had set aside an order of discharge on insufficient grounds 
or that while there were good grounds for setting it aside, the District 
Magistrate or Sessions Judge had made an order inappropriate to the facts 
of the case, the High Court would be acting properly in revising the order 
—Handas ν Saritulla, 15 Cal. 608. Where the order of the Sessoms 
Judge did not stand on any proper grounds for directing ἃ further inquiry, τ᾽ 
was set aside by the High Court in revision—Nagendra Vv. Korb, 8 
C.W.N. 456. But where the Sessions Judge after going carefully through 
the evidence was of opinion that the finding of the trying Magistrate was 
either perverse or in all probability wrong or manifestly at variance with 
the evidence which he has recorded, and directed further inquiry after 
a consideration of all the circumstances, the High Court would not intet> 
fere—Zahur v. Niadar, 9 Lah.L.J. 114, 28 Cr,L.J. 238; Karhley v Jagan- 
nath, 11 O.L J. 6tl, 1 O.W.N. 302, 26 Cr.L.J. 959. 

437. When, on examining the record of any cas¢ 

under section 435 or otherwise, the 
mip ower to order com- Sessions Judge or District Masis- 

trate considers that such case 15 
triable exclusively by the Court of Session and that an 
accused person has been improperly discharged by th® 
inferior Court, the Sessions Judge or District Magistrate 
- may cause him to be arrested, and may thereupon, insted! 
of directing a fresh inquiry, order him to be committe 
for trial upon the matter of which he has been, in the 
opinion of the Sessions Judge or District Magistrate 
improperly discharged : 

Provided as follows :— eer, 

(a) that the accused has had an opportunity © 
showing cause to such Judge or Magistrate 
why the commitment should not be ma! hat 

(b) that, if such Judge or Magistrate thinks tha 
the evidence shows that some other offence 
has been committed by the accuse¢, τος 
Judge or Magistrate may direct the inferio 
Court to inquire into such offence. 
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This is the old section 436 The old section 437 has now been re- 
numbered as sec. 436 For reason of this transposition see notes under 
the previous section 


1187. Application of section :—The words ‘or otherwise’ do 
not mean ‘in any other way whatsoever’ but ‘in any other way provided by 
the Code’-Nobin v. Russtk, 10 Cal 268. The reason for exercising the 
powers under this section must arise upon materials to be found on the 
record, and not upon extraneous matter—Lokhia, 1890 AW.N 147, 
Haridas v Sarttutla, 15 Cal 608 


1188. Whocan order commitment :—The Sessions Judge 
and the District Magistrate have co-ordinate powers to order 2 commitment 
under this secton—Q E v. Surendra, 28 Cal 397, Kalu Sandu, Ratanlal 
837. A Sessions Judge may take action under this section though the 
District Magistrate has refused to call for the record and to direct a com- 
muttal of the case—Gands Apparaju, 43 Mad 330, 21 CrLJ 91 


The’ District Magistrate may act of Ins own motion, quite independent 
of an order from the Court of Session—Baijoo vy Gangun, 8 WR 61 


The word ‘District Magistrate’ in this section includes a District 
Magistrate specially empowered under sec 30—Arjan Singh, 1904 PLR 
234 Also, a District Magistrate can, under this section, revise an order 
of discharge passed by a subordinate Magistrate of the First Class invested 
with powers under sec 30 of the Code, in ἃ case which is triable exclu- 
sively by the Court of Session—Yado, 12 NLR 94, 17 Cr.LJ 245 


The joit Sessions Judge cannot exercise the powers of a Sessions 
Judge under this chapter, and cannot order a committal to the session m 
a case discharged by a Magistrate—Jn re Musa, 9 Bom 164 


Secs 436 and 437 do not apply to Presidency Magistrates, a Presi- 
dency Magistrate can himsetf revive the complaint after he has discharged 
the accused without any order of the superior authority—Opoorba v 
Probod Kumary, 1 CWN 49; Dwarka ν Bentmadhab, 28 Cal 652 


1189, “Exclusively triable by Court of Session’? —To 
give jurisdiction to the Sessions Judge or District Magistrate, the accused 
must have been charged with an offence triable exclusively by the Court 
of Session—Arjan Singh v Emp , 1901 PLR 234, Kanchan 1 All 413, 
Tarachand, 7 CLR 168, Bhailu 1897 PR 3. Therefore a Sessions 
Judge cannot direct commitment or order fresh inquiry in 4 case where 
the accused 1s discharged of an offence within the Magistrate's jurisdiction 
—Ramchand, Ratandal 42, Md Bakhsh, 1882 AWN. 105, Bayunaih v 
Gauri Kanta, 20 Cal 633, Kanchan 1 All 413 Nellura Chenchia 42 
Mad S61, Thammanna 15 MLJ 373 


1Γ a case is not exclusively triable by the Court of Session the 
District Magistrate cannot order 2 commitment under this section, mercly 
because im his opinion the offence coutd nor be adequately punished by a 
Magistrate—Deh, Prasad 1005 ΑΔ ΝΟ 189, 8 CrLJ 47 The words 
“ariable exclusively by a Court of Session’ sre to be construed stretly 
and it is not eempetent to the Sessions Judge to direct a commitment 
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under this section sf the offence 1s not exclusively tmable by the Court 
of Session—Nelluri Chanchia, 42 Mad. 561. This 1s also the view of the 
other High Courts See Ramchand, Ratanlel 42; Bayanath v, ὕδατι 
kanta, 20 Cal. 633. But in a Burma case, it has been held that the term 
“triable exclusively by the Court of Session’ means either a 0888 
where the District Magistrate considers that the facts constitute an offence 
which 1s tmable exclusively by the Court of Session, or it might mest 
a case in which the District Magistrate considers that the sentence which 
the Magistrate could pass might not be sufficient and therefore it was ἃ 
case which should be tried by a Court of Session—Tambi, 12 Bur LT. 63, 
19 Cr.LJ, 801, 9 LB.R. 208, 


Where an accused is discharged of an offence exclusively triable by 
a Court of Session, a Sessions Judge can commit him on a charge not 
exclusively triable by a Sessions Court if it 15 intimately connected with 
a charge exclusively triable by the Sessions Coust and forms part of 
the same transaction But he has no power to commit for such 35 
offence if it 1s of an entirely different character Thus, where an accused 
is discharged of an offence under sec 436 1 P. Code, he may be ordered 
to be committed by the Sessions Judge for trial for an offence under 
sec, 427 1. PC. but not for an offence under sec, 3801 Ρ Ὁ, whi 
is totally different from the category of offences under secs. 427 and 
436 1 P. Ο —-Byoy Gopal v Iswar, 53 Cal. 645, 27 Cr L.j 1139 Where 
the accused was charged with two offences, under sections 477A {table 
exclusively by the Court of Session) and 408 I P. Ὁ. (not so triable), 
of which the principal offence was the latter one and the other wis 
merely secondary, and the subordinate Magistrate refused to commut ¢ e 
accused to the Sessions and discharged him, held that the District Mas’ 
trate was competent under this section to direct the commitment © 
the accused even though the primary offence was not triable exclusively 
by the Court of Session, because the two offences were intimitely cone 
nected and formed part of the same transaction~Gendhal Chamandhiat 
ν Emp, 16 Bom. LR 80, 15 Cr.LJ 292 So also, where an accuse 
person appears to have committed culpable homicide, his conviction ty 
a Mapistrate of a minor offence does not prevent his tral for murder 
etc, The Sessions Judge, sf he thinks there 15. 9 prima facie case, mv 
call on the accused to shew cause why a commitment should not © 
ordered, and may therealter order his commitment under this sectior 
satisfied that there is sufficient cause for it—Ladkia, Ratanlal 337. 


1190. “Improperly discharged":—A Sessions Judge ΠΗ 
direct a commitment even where the District Magistrate himself ae 
charges the accused—-Q. E, v Laskari, 7 All 853 3 

The mere fact that a Magistrate has discharged the accused In 9 eas? 
triable exclusively by the Court of Sessfon, without commitng ΔΓ. 10 
the Sessions, is not a greund of interference under this section ~—S2aho- 
rayya v, Kerala, 2 Weir 260 The District Magistrate or Sessions Judz, 
belore orderins the committal of the accused 10 the Sessions Court, MES 
come to 8 findna, with reference to the evidence that the accused Pt 


Sec. 437.) THE CODE OF CRIMINAL PROCEDURE 1161 


been improperly discharged—Srikrishen, 1 P.L.J. 97, 17 Cr.LJ. 330 
The mere fact that the charge is in the opinion of the District Magistrate 
Οἱ such an important character that it should be considered by a Court 
of Session, is not a sufficient reason for interfering with the order of 
discharge—Snikrishen, supra. 


Tt is the duty of the Sessions Judge, in considering whether the 
accused person has been improperly discharged, to consider all the 
grounds upon which stich order of discharge has been passed, including 
a consideration of the evidence which has not been belleved or held 
to be sufficient to establish a prima facte case, Then only can he pass 
an order for the commitment of the accused or for further inquiry— 
Harbans v. Fakir, 7 C.WN. 77 The Sessions Judge has to consider 
whether it was open to the Magistrate to come 10 the conclusion to which 
he did come on the materials before him That a different view could 
be taken on the evidence would not justify the Sessions Judge in ordering 
commitment; he must come to the conclusion that the finding of the 
Magistrate is not only wrong but perverse—Rutbhanjan v. Emp, 6G PLT 
570, 26 Cr LJ 886 (888). 


The Sessions Judge can direct the commuttal of an accused person 
improperly discharged by the sub-Magistrate, though no express order of 
acuta has been recorded by that Magistrate—Gandr Apparajnt, Aa 
Mad 330. 


The section apphes where the secused person has been discharged 
und not where he has been acguitied—Baia Nath v Gauri, 20 Cal, 633; 
Q. E ν. Hanumantha, 23 Mad. 225. Where the Maglstrate has In [net 
discharged the accused though he has used the expression ‘acquitted and 
Teleased,’ the Sessions Judge is competent to order a committal under 
this section—Neetai Dulal, 8 WR 41 Where, on a complaint in respect 
of a sessions offence, the Magistrate finding that no sessions offence had 
been committed, tmed the accused of a non-sessions offence and acquitted 
him, it was held that this section did not apply, even the acquittal of the 
accused in respect of the minor offence could not be construed to amount 
to a discharge in respect of the grave offence, and no order under thia 
section could be passsed by the Sessions Judge—Bayja Nath v Gauri, 2 
Cal, 633. Where the accused was tried and acquitted by a comprfen« 
Magistrate on a charge of simple forgery under sec 465 T PL Certs, 
but the Sessions Judge by an order under sec 437 Cr P Code 4 paaseg 
the commitment of the accused on a charge of forgery Of 9 grates 
secutity under sec. 467 1. P Code (ἃ sessions offence) with ston py 
held the accused should have been charged, held that sec, 477 «κκιμο 
Plated a case of discharge, and the accused not having bees secane yoo 
improperly discharged in respect of an offence under sec 4977 > ¢ pu. 
the Sessions Judge had no power to d rect his commit 1 δας, fe 
Abdul Hakim v Bayruk Ali 22 CWN 111 120, 1η “4 τ ν og να. 
Richardson J}. But m Krishna Redd: v Subbarima, 2) yy «ον 
was held that the Acquittal of the accused In respect ΤΆ πες τος, κα ee 
was In substance ἃ discharge of the accused In tens κεν 
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offence, and the Sessions Judge was therefore justified in having made an 
order for further inquiry in Teéspect of the graver offence and for committal 
to the Sessions. Stmularly, in a Sind case, where a Magistrate of the 
fics¢ class acquitted cestain persons who were charged under secs 424 and 
506 of the I. P. Code, whereupon the comptamant made applicanons 
to the Magistrate to frame a chafge under sec, 3951. P. Code, but the 
Magistrate declined to entertam them, and then the District Magistrate, 
being moved by the complaimant, and acting under sec. 437 Cr. P. Code 
framed a charge against the accused and committed them to take their 
trial before the Sessions Court, held that the Magistrate’s order was in 
substance one discharging the accused im respect of an alleged offence 
under sec, 395 I P, Code, and the District Magistrate had yursdiction 
to pass the order in question—Khanu v. Emp , 19 SLR. 353, 25 Cr.LJ 
1368, ATR 1925 Sind 190 (following 24 Mad. 136). 


This section applies not only where the accused has been expressly 
discharged, hut also where he has been impledly discharged Thus, 
Where on a complaint for an offence under sec 302 1. ΡΟ. the Magis- 
trate disbeleving the evidence did not frame any charge under see 302 
or 304 I. P. C. but framed only charges under secs, 147, 323, 325. helt 
that the action of the Magistrate amounted to an imphed order of ais 
charge in regard to secs 302 and 3041 P C., and an orier disectins 
committal in regard to sec, 304 can be made by the Sessions Judge 43 
Mad 330 But the Oudh Court holds that the word ‘discharge’ means 
absolute discharge, and not a partial discharge Therefore, where ine 
police chalan mentioned offences under secs. 147 and 304 1. P. Οὐ but 
the Magistrate after hearing the evidence for the prosecution framed 
a charge uttder secs 147 and 325, the accused could not be sald te 
have been discharged, and the Sessions Judge was not authorised 10 
order commitment for an offence under sec. 304 I, P. C.—Buodir ν. 
K. Ἐς 3 O.W.N. 201, 27 CrLJ 417, 13 0.1... 490 


“By an inferior Court’:—For the meaning of ‘inferiot,’ see Note 
1171 under Sec. 435. y 


A Subordinate Magistrate of the First Class, invested with po¥ers 
under sec. 30 15 inferior to the District Magistrate, and the latter £20 
revise an improper order of discharge passed by the former in a Case 
trlable exclusively by the Court οἱ Session—Yado, 15 NLR 95, 1 
Cr J. 345. 

1191. Order for commitment :—Under this secuion tht 
Sessions Judge can himself commit the accused. The words ‘order him 
to be commuted’ do not mean more than ‘pass an order for his cor 
muttal’ and the intervention of a Masistrate for making the commirment 
is not necessary—Q, E. v Krishnabhat, 10 Bom 319. There Is rotturt 
in this section to shew that when a District Magistrate or Sessions Judst 
directs a discharged person to be committed for trial, the commtrert 
must be made by the discharging Alaristrete—Ihd, But of course Ft 
fs not wrong to call upon the discharging Magistrate to make tre ce" 
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mitment—Q. Εν. Priya Goral, Ὁ Bom 100, Q. Ev. Surendra, 2 
Cal 397 


This section enables the Sessions Judge or District Magistrate to 
commit the sccus¢d person for tral only for the offence with which 
he was substantial, charged in the complaint—Turuck Nath, 19 WR 
SO (31), When the accused has been discharged by the subordinate 
Magistrate of one offence, the Sctsions Judge is not competent to direct 
the accused to be committed for trial for another offence - Sundaram, 
2 Weir 549. Thus. where the police charge-sheet on which the subordinate 
Magistrate took cognisance of a case charred the accused with a minor 
offence, and the grave offence of rape was not mentioned in it, nor did 
the prosecution press for the framing by the Magistrite of a charge in 
respect of that offence, and the Magistrate framed a charge only of the 
minor offence, it Was held that the District Magistrate hid no junsdiction 
to direct the subordinate Magistrate 10 commit the accused to the 
Sessions for the higher ofence—Marappa Goundan, 41 Mad 982, 19 
Cr.L J. 945. If on the evidence It appears that some other offence has 
been committed by the accused, the Proper course is to order an inquiry 
under proviso (δ) 


In ordering commitment, the Sessions Judge or District Magistrate 
should specify the offence for which the accused is to be committed for 
tmai—Joy Kuru νι Man Patuck, 21 W.R. 41. The Sessions Court has 
No power to commit when there is no legal evidence against the accused— 
Nowab v, Kokil, 24 W.R. 70. A Sessions Judge, while directing a 
Magistrate under this section to make a commitment, has no power to 
direct the Magistrate to take the accused's defence or ask the accused 
to make a defence—Ghasce, 4 N.W.P. 50. 


Order passed after prior refusal-—~Where some of the accused 
Persons are discharged, and an application being made to the Sessions 
Judge for revision of the order of discharge, he summarily rejects the 
application upon a persual only of the judgment of the Magistrate, the 
Sessions Judge is not precluded, upon examining the record when the 
Case of the other secused comes to him for trial, from passing an order 
of commitment of the.persons who have been discharged. The first 
order was a summary order passed without examining the record, where- 
as the second order was passed after examination of the whole record 
of evidence; the first order was not properly speaking a judgment at 
all. Consequently sec 369 1s no bar to the subsequent order Had 
the first order been passed after callmg for the record and perusing 
the same, there might have been room for controversy that the Sessions 


Judge had no power to revise or vary that order under sec 369--Debidas, 
33 CW.N, 974, 


1192. Further inquiry, whether can be ordered :—A 
District Magistrate proceeding under this section {s not restricted to 
ordering commitment of the accused who may have been discharged by 
a subordinate Magistrate; he can also direct a further inquiry, prior to 
making an order for commtment—K E. v. Moniruddin, 18 Cal. 75 
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Where, after the discharge of an accused person, fresh evidence comes 
to light, the District Magistrate should not direct ἃ subordinate Magis- 
trate to commit the accused, for it wil! amount to a commutal for tral 
on the evidence of witnesses whom the accuszd has not had an oppor: 
tunity of cross-examming The proper course jor the District Magistrate 
is to direct a fresh inguiry—Lingappa, 2 Weir 550 


When commitment should be ordered and not further inguity.— 
Where in a case triable exclusively by the Court of Session the inferior 
Court has considered the whole of the prosecution evidence and there 1s 
no defect of procedure, and the Magistrate discharges the accused be- 
cause in his opimion the evidence 1s insufficient or incredible, theo 
if the District Magistrate comes to a different conclision upon the 
evidence, his proper course is to make an order of commitment and 
not to direct further inquiry—Yado, 12 N.L.R. 94, 17 Cr.L] 245 Where 
1ῇ a case triable exclusively by the Sessions Court, ihe Sessions Judge 
or District Magistrate τς satisfied that on the evidence taken there is 4 
clear case for committal, and there 1s no reason for desiring a further 
consideration by the Magistrate, it would ordinarily be his duty [Ὁ 
commit under this section without ordering a further inguiry——Hartdas 
v. Saritulla, 13 Cal. 608. 


1193, Proviso (a) :—Notice to accused :~—It is an essen 
tial condition precedent to an order under this section that the accused 
shculd have an opportunity of showmg cause against his commitment 
An ercer made without :ssting such notice is bad yn law and not main- 
tainable—-Asif Khan ν, Faltu, 1888 AW.N. 236, Dwarkanath, 1 CLR 
93; Nawab v, Kokil, 24 W.R ΤῸ; Thammanna v, K. E., 18 MLJ, 373 
Where some of the accused were not made parties to the revision petit om 
to the District Magistrate against the order of discharge, and πὸ notice 
had been ordered to be served upon them, and they had no opportumty of 
showing cause against the order of commitment made by the District 
Magistrate, held that the order of commitment made by the District 
Magistrate was clearly wrong and must be set aside so far as these accused 
were concerned—In re Mania, 48 Mad, 874, 49 ML]. 155, 26 Cr.LJ 
1570, Where, however, a District Magistrate ordered the subordinate 
Magistrate to make a committal to the Court of Session, without givite 
the accused any nonce, Dut the committing Magistrate issued a notice 
belore doing so, the defect was cured by sec. 537—Rabha, Ratanlal & 
Also, where no objection was taken to the want of notice and the omissiot 
has not occasioned 8 failure of justice, the High Court will not interfere 
—Emp. v. Khamir, 7 Cal. 662. 

The opportunity to shew cause mentioned In this proviso does ΠῚ 
mean any opportunity but that the accused must have 8 srecial oper 
tunity. Where the Sessions Judge who was trying a cate of 15 
evidence suddenly asked @ witness in the course of his examination 10 
explain why he should not be agtin committed for 1 trial for τὐττον 
in respect of an ect for which he had been pressrusty diechsreed. 85, 

ae on answers given by the witness to the above question, ortered Ins πὸ 
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mitment for tral for murder, held that the order was legal since the 
faccused had not been Properly called upon to shew cause—Ratanlat 588, 


Ua notice is given to the accused under thls proviso, he is not 
under any obligation to appear and shew cause. He may or may not 


avail himself of the opportunity as he chooses—Kanwar v. Q Ε,, 1893 
ῬΑ. 15. 


1194. Interference by High Court .—Under sec. 439, the 
High Court has power to revise an order of commitment passed under 
this section by the Sessions Judge or District Magistrate—Rash Behari 
ν Emp., 12 CWN 117] In the exercise of the powers of revision, 
the High Court can, on the merits of the case, cancel an order of 
commitment passed by the Sessions Judge under this section, as for 
instance, where the order setting aside a discharge and directing com- 
mitment is made on insufficient or unreliable evidence—Pritht Chand 
ν Sampatia, 7 C.W.N. 327, or where there is no prima facie case for 
commitment—Sheobux v Emp, 9 C.W.N 829, 


The order of s Sessions Judge or District Magistrate under this 
section directing commitment can be quashed by the High Court in 
the exercise of its revisional powers under sec. 439, and not under sec. 
215—Kalagana, 27 Mad. 54 Sec 215 refers only to ἃ commitment 
actually made, and not to an order directing commitment contemplated 
by section 437. Therefore the High Court, in considering the order of a 
Sessions Judge or District Magistrate passed under section 437, may 
consider the facts as well as the question of law Involved and ts not 
limited to points of Jaw only as under sec. 215—Muthia v. Emp., 30 
Mad 224; Rash Behart vy Emp, 12 CW.N. 117; Tiakour: v. Emp., 
1 PLT 153, 21 CrLJ. 328, 55 LC 600, Munshi Mander v. Karu, 
6 PLT 146, 25 Cr.L.J. 1089 

But though the High Court prossesses the powers to revise orders 
of commitment, it should exercise those powers most sparingly, and only 
where it ts manifest that the Sessions Judge’s order is Improper, 6.8.» 
where there 1s no evidence to prove the offence charged--30 Mad 224; 
In re Mania Manika, 48 Mad 874, 49 MLJ. 155. It is evident from 
this section that the fullest and widest discretion has been given to 
District Magistrates and Sessions Judges, and when an order of commit- 
ment has been duly made, the High Court should be most unwilling 
to interfere except upon strong grounds and under exceptional circum~ 
stances—Fattu v. Fatiu, 26 All. 564; Mangat Rar, 13 A.L.J. 111, 16 
CrL.J 139, 27 1C. 203. 


438. (1) The Sessions Judge or District Magistrate 

ἘΣ ᾿ may, if he thinks fit, on examining 
corepet, τὸ High under section 435 or otherwise the 
record of any proceeding, report 

for the orders of the High Court the result of such 
examination, and, when such report contains a recom- 
mendation that a sentence be reversed or altered, may 
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order that the execution of such sentence be suspended,e 
and, if the accused is in confinement, that he be released 
on bail or on his own bond. 

(2) An Additional Sessions Judge shall have and 
may exercise all the powers of a Sessions Judge under 
this Chapter in respect of any case which may be trams- 
ferred to him by or under any general or special order 
of the Sessions Judge. 

Change ‘—The italicised words have been added by section 118 
of the Criminal Procedure Code Amendment Act XVIII of 1923 “in 
order to provide for the absence of a Sessions Judge, we think it 18 
necessary to empower him to make 9 general order authorising the 
Additional Sessions Judge to exercise all his powers. We have provided 
for it specifically by this amendment’—Report oj the Select Commuter 
of 1916, 

1195. Who can report :—The only Courts which can make ἃ 
reference to the High Court are the Court of Session and District Magis 
trate. An Additional Sessions Judge has junsdiction to exercise the 
powers of a Sessions Judge only in respect of cases transferred to fim 
by the Sessions Judge—Ramchandra, 1903 A W.N, 28, In the absence 
of such transfer, an Addstional Sessions Judge has not the powers of ἅ 
Sessions Judge under this section—Crown y. Abdul Gaffur, 1 LBR 
119. A Joint Magistrate cannot exercise the powers of the District 
Magistrate—Chooramom, (4 W.R 25 

‘If he thinks fit’.—These words indheate that she District Magistrate 
or the Sessions Judge 1s not bound to refer every case in which hé 
may detect an error—~Ntbaran, 20 W.R 40. 


1196. When reference may be made :—A District Magis 
trate should refer all cases in which he considers the order of the 
Subordinate Court as tllegal—Anonymous, 2 Weir 564 (565). When 5 
Sessions Judge considers that the judgment or order is contrary to fav 
or tht the pumshment 15 severe or inadequate, he may report the pro 
ceedings to the High Court—Emp, ν. Khubi, 1881 A.W.N, 12. Where 
a District Magistrate is of opinion that a subordimate Magistrate has #0 
jurisdiction to try a particular case, the District Magistrate has no power 
to quash the proceedings of the Sub-Magistrate bur must report the sate 
for proper orders to the High Court—Kandasawm, ν, Soi Goundan, 33 
Mad. 540 So also, if a Sessions Judge is of opinion that ant order © 
a District Magistrate directing a further inguiry under sec 436 is wrens. 
a reference to the High Court may be made under this section D227 
v. Jagoo Lal, 22 Cat, 573. A Sessions Judge cannot, upon examining the 
monthly criminal return of + Magistrate, order futther Inquiry under sec 
436 into the case of a person who has been convicted. It he thinks any 
further inquity necessary, he should refer the case to the High Coutt 
under this section—Valav, Ratanlal 407. 
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Power of reference after prior refusal:—The fact that ἃ Sessions 
Judge has once refused to make a reference to the High Court after 
examination of the case in the ordinary way under sec. 435, does not 
take away his jurisdiction to make a reference on subsequent facts which 
come torhis knowledge The words “or otherwise’ in this section are 
wide enough to meet a case where there Is clear evidence of some gross 
miscarriage of justice having occurred, which ought to be brought to the 
knowledge of the Revisions) Court, although in the absence of knowledge 
of such evidence on application for revision might have been previously 
Tejected—Stlaram, 29 Bom LR 480, 28 CrL) 896 


1197. When reference is improper :—This section allows 
a reference only when the Court of Session ts of opinion that the 
judgment or order ts contrary to law, or that the punishment is too 
Severe or inadequate, but not on the ground of the insufficiency or 
ineredibility of the evidence—Emp v Khubi, 1881 AWN $2, Emp 
vy, Ukhid Ali, 17 C.P.LR 36; Shatk Oodla vy Barkat, 18 WR. 7, 


A case should not be reported on the ground that a conviction ts 
bad on the merits, unless it 1s very clear that the conviction ts wrong 
and that there can be no reasonable doubt on the matter A Sessions 
Judge should not refer a case to the High Court merely because he 
considers the conviction of the accused to be bad on the ground that 
the prosecution witnesses had something in common with the complainant 
and were on bad terms with the accused—Sudaman vy Emp., 49 All 
551, 28 Cr LJ 399 (400) A necessity for altering a conviction from one 
Section to another for a cognate offence, when the accused has not been 
Prejudiced by any such error, 1s not a sufficient ground for a reference to 
the High Court under this section—Emp, v Ishan Chandra, 9 Cal 
847 


When a District Magistrate or Sessions Judge has himself the 
power to make the order which he proposes in his letter of reference, 
a reference under this section is unnecessary—Bidhu v Mots, 28 Cal. 
102. The High Court will not exercise its revisional powers in a case 
where the Magistrate making the reference has jurisdiction to dispose 
of the case himself—Rahimdino, 22 SLR 201, 28 CrLJ 978 (979) 
Thus a case which regularly comes to the Sessions Judge or Dustriet 
Magistrate, on the appeal of a prisoner, cannot be referred to the High 
Court under this section but must be disposed of by the Sessions Judge 
or District Magistrate himseli—Sreekissen, 9 WR 5; Nussurooddecn, 
it WR 24, Bega Singh, 1914 PLR 62, 15 CrLJ 485 (487) A 
report cannot be made in a case where the proceedings are themselves 
the subject of a revision case or appeal case pending before the District 
Magistrate, whose duty it 1s to pass a judicial order on that case himself 
—In re Palant Gownden, 15 CrLJ 472 (Mad) See also Rahimdino, 
supra Where an aceused has been discharged by a Magistrate, the 
District Magistrate, 1f he 15 of opinion that the discharge is wrong, may 
take action under sec 436, if he deems it necessary, but cannet make 
a reference te the High Court—Shrinivas, Ratanlal 280 (291) ea 
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This section authorises the District Magistrate or Sessions Judge 
to take Teports to the High Court in respect of proceedings of ijertor 
Criminal Courts, but not in respect of a proceedings pending before his 
own Court; nor does it authorise him to transfer the decision of a 
difficult case pending before him to the High Court—In re Palani Gownden, 
15 Cr.L.J 472; see also 1914 P.L.R. 62, 9 W.R. 5 and 11 W.R 24 
cited above 


A reference by the District Magistrate direct to the High Court 
for enhancement of sentence is srregular and not warranted by law 
The proper course for him to adopt would to be to instruct the Jaw officers 
of the Crown in the High Court to file an application for revision asking 
for enhancement of the sentence—Gulab, 29 Cr.L J. 235 (236) (Lah) 

Where a Sessions Judge on appeal considers that the convictinn 
and sentence in respect of some of the accused should be altered, and 
an order under sec. 106 in respect of some of the accused should be 
set aside, the proper procedure for him is to dispose of the appeal under 
sec. 423, so far as can be disposed of by him, and to make a reference 
to the High Court under this section as to necessary matters, and not 
to let the appeal wait for the reference~—Durga Prasad, 1884 AWN 180. 


A reference can be made if the District Magistrate 1s of opinion 
that there is a case for revision, upon examining the record of the Sub- 
Magistrate's proceeding, and not merely on the representation of the 
complainant against the Subordinate Magistrate’s decision—Nagoo, Ratanlal 
340, nor merely on the report of a Jail Daroga—Kunjal, 180 A W.N, δ᾽ 

Reference in cases of acquittal —In the case of an acquittal by ἃ 
Subordinate Magistrate, sf the Government does not appeal, the proper 
course for the District Magistrate, if he 1s dissatisfied with the order of 
acquittal, would be to move the Local Government for exercising It 
powers under sec. 417 and not to make a reference to the High Court 
under this section It is not proper and expedient for the High Court 
as a general rule to exercise its powers of revision in respect of order 
of acquittal on a reference from the District Magistrate, when the Local 
Government has not appealed against the order—In re Shetkh Amimuddin, 
24 AN. 346, Emp v. Madar, 25 All 128; Crown v Achhar Singh, § 
Lah 16 (19), 25 CriJ. 931, Hrishikesh v. Abadhut, 44 Cal 7037 
Dabiraddt vy Sakat, 56 Cal. 924, 30 CrL.j 579; O. E. v. Ranga Row 
15 Mad, 36; Mogal Beg, 42 Mad 109; Gur Dayal, 12 A.LJ. 255. i 
Cr.LJ 304, Sinnu Gounden, 38 Mad. 1028; Ganga ν. Ramzan. 30 
Cr.L.J. 337 (Lah}; K E ν Chandtka, 24 OC. 4. 

In a recent Patna case st has been held that the High Court my 
justly refuse to interfere on a reference by a District Magistrate only 
where it is clear that the case is one in which the Local Government would 
be expected to move on account of its special importance to the ad- 
ministration But the High Court cannot refuse to entertain 3 reference 
In those cases of acquittal which are of no public interest (50 Τρ 
the Government would not move) and in which the High Court «0? 
interfere under sec 439 at the instance of a private party—IWazir Kunira 
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7 Pat. 579, 30 Cr.L.J. 673 (674). Morcover, a distinction should be 
drawn between a reference by a District Magistrate and a reference by 
a Sessions Judge. A District Magistrate has the means of communicating 
with the Local Government with view to an appeal under sec. 417, but 
a Sessions Judge has no such means, and he must either act under sec. 
438 or not at all. Further, a Sessions Judge's outlook on the matter is 
purely judicial. Consequently, a reference made by him ought not to be 
rejected by the High Court—Wazur Kunjra, supra 


Reference in Police Proceedings —This section does not empower a 
District Magistrate to refer to the High Court the proceedings of a 
Superintendent of Police, as the latter is not a Court subordinate to the 
Magistrate—Sankal Chand, Ratanlal 133. 


Improper form of reference —Where a reference asked the High 
Court not to quash the entire order (under sec. 145) passed by a Magis- 
trate, but to confirm a part of the order and to quash the rest, the High 
Court rejected the reference as improper in form—Collector of Howrah 
v. Santak, 44 Ὁ 1... 593, 28 Cr J. 210 (212) 


1198, Power torefer proceedings of superior Court: 
—The powers of the Sessions Judge or District Magistrate under this 
section are limited by sec 435, which speaks of proceedings of an 
inferior Criminal Court, and therefore the District Magistrate has no 
Power to question the propriety of an order of the superior Court 
(Sessions Judge’s Court) and to refer the order to the High Court, for 
the purpose of having it quashed or modified, especially if the order 
of the Sessions Judge is one which sets aside or modifies the order of 
the District Magrstrate himsell—Allah Mahr, 49 All 443, 28 CrL J. 281 
(283); Emp. v. Jamnabai, 28 All. 91; Crown v Wesawt, 5 Lah. 11 (14), 
25 Cr.L.}. 928; Emp. ν. Lobo, 41 Bom 47, 18 Bom LR 796, Anonymous, 
2 Weir 565; Q Ε΄. v. Jahand:, 23 Cal 249; Q E v Karamdi, 23 Cal 
250, Hiraman v. Ram Kumar, 18 Cal 186, Mahabirpun, 2 NLR 
149, Emp v. Ganga, 36 All 378, Baldeo Prasad, 46 All 851 (855), 
Emp. v. Daulat, 24 ALJ 224, 21 CrL} 327, Zor Singh, 10 All 146, 
Emp. v Fazal Dad, 24 Cr LJ 573 (Lah), Ishar Singh, 26 PLR 801, 
27 CrLJ 430; Shah Newaz, 1 SLR 40, 8 CrLJ 161, Emp v. 
Kassim, 17 SLR 268, 26 Cr.LJ 177 (110) A fortiort, the District 
Magistrate has no power to call upon the Sessions Judge to forward the 
reference to the High Court, and the Sessions Judge can nightly refuse 
to forward it—Allah Mahr, supra The District Magistrate cannot make a 
reference to the High Court taking exception to certain remarks made by 
a Sessions Judge in his judgment, and asking the same to be expunged 
therefrom—Khudabux, 21 SLR. 48, 27 CrLJ 1253 The District 
Magistrate cannot ask the Sessions Judge to report a case to the High 
Court in which the Magistrate thinks that the acquittal on appeal by the 
Sessions Judge was wrong—Guman, 1882 AWN 135 It is never 
intended that a Subordinate Magistrate should have the power of ques-_. 
tioning the propriety of an order passed by an Appellate Court, and of 
reporting it to the High Court, for revision, smply οὐ the ground that 7” 

Cr 74 
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he considers that the origmal sentence was a proper sentence and should 
not have been reduced—Emp v. Ram Lal, 8 Cal 875. Jf the Distret 
Magistrate thinks that there has been a muscarriage of justice i 4Π 
appeal heard by the Sessions Judge, or if he is dissatisfied with a sentence 
passed by the Sessions Judge, he should not report the case to the High 
Court for orders under sec 438 but should communicate with the Public 
Prosecutor and invite his attention to it~Shere Singh, 9 All. 362 (363) 
Baldeo Prasad, 46 All. 851 (855); Shah Nawaz, 1 5.1.8, 40, 8 CrLJ 
161; Hiraman vy Ram Kumar, 18 Cal. 186, Krishnayi, 6 Bom.L R. 1098; 
Fazal Dad, 24 Cr.L J. 573 (Lah.); Karsen, Ratantal 601; Βαίίο, Ratantd 
623; Emp. y. Kassim, 17 S.L.R. 268, 26 Cr.L.J. 177 (178). 


1199. Power to refer quéstion of [aw :—This sectwr 
empowers the Sessions Judge and District Magistrate, on examining, the 
fecord of any proceeding under sec. 435, to report to the High Court 
for order the result of such examsnatiot, which means that the Sessions 
Judge or District Magistrate is to report the incorrectness or illegality Ο᾽ 
the sentence or order and not that he should refer abstract points of aw 
to the High Court—Chouri y. Putai, 5 O.C 316 This section was not 
intended to enable the District Magistrate or Sessions Judge to gM she 
opinion of the High Court on a question of law arising in a case pending 
before him—Paloni Gownden, 15 Ὅτ, J. 472 (Mad); Rahimdino, 2 
S.L.R, 201, 28 CrLJ 978 He cannot make a reference 10 the Hist 
Court on the ground that he entertains some doubt about the correctess 
of some rulings of the High Court—Bega Singh, 1914 PLR, 62 [δ 
Cr.L.] 485 (487) There is no provision of Jaw which enables a Judse 
to stop 8 trial already commenced and to refer to the High Court ἊΝ, 
questions of law arising on the merits in the case—Bapayt, Rataniat ata 
Where a Sessions Judge, after having asked the opinions of the assesscts 
fn a case tried before him, made ἃ reference to the High Court o” 5 
question whether he had jurisdiction or not, the High Court held *t 
the Sessions Judge ought to have disposed of the question himself #* 
that this section was never intended to be used for the purpose Of sends’ 
questions to the High Court for opinion—Bhup Singh, 2 ἈΠῸ 17}: gee 
also Kalla, O.SC. 71 

Where the Sessions Judge or District Magistrate does not really 
dissent from the actual decision arrived at by the triat Court, 4 reference 
to the High Court merely with the object of obtaining a ruling wre 
‘question of law ought not to be made—Emp. v. Madho Singh, 47 
409, 23 ALJ 189, 26 CrL.J. 865 

Power to take evidence -—Neither section 435 "mor this sect 
enables the District Magistrate or Sessions Judge to take further evie 
with a view to repost the case—Mulle Ibrahim, 3 Bor.L R. 677; AY 
ginta y. Rem Charen, 12 ALJ 461, 15 Crh Jj. 575 

e 


7 de 
A 1200. Contents of the reference :~-(1) A Sessions Joe 
hetore he refers the case to the High Court is bound to call Hy ‘peo 
interior Court for an explanition of the order passed, and shoul? εὐδί 
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such explanation to the High Court together with the record—Mailamdt 
vy. Taripulla, 8 Cal. 644. 


(2) The reasons for the relerence should accompany the record— 
Kunjal, 1891 A W.N, 80. 


(3) The order of reference should set forth the points on which 
orders ate required—Bechan, Ὁ 5.0, 64. 


(4) The reference should contain a recommendation that the sentence 
be revised or altered—Emp. v. Mohan Lal, 27 All. 25, and the District’ 
Magistrate should also give a brief abstract of the case and the grounds 
upon which he recommends that the order or sentence he considers to 
be incorrect should be set aside by the High Court—Keshava, 9 CrL.J. 
502 (Mad). 


But the report should not contain any representation of the com- 
plainant protesting against the Subordinate Magistrate's deciston--Q. E 
ν. Nagoo, Ratanlat 340 So also, a representation made by the Inspector 
of Police to the District Magistrate in the form of a letter, in which the 
former expressed fs view that a case should be retried (together with 
the grounds for retrial) should not be forwarded to the High Court along 
with the reference—Brahmadin, 26 A.LJ 76, 28 CrL.J. 946 (947), 
If the prosecuting Inspector, being dissatisfied with the order of the 
trial Court, moves the District Magistrate for referring the case to the 
High Court, the notes of the Inspector should be examined by the Dis- 
trict Magistrate, and if there 1s any portion of them which he considers 
to be of value, he should embody them in his own order; but it 1s im- 
proper for him to accept en bloc the Inspector’s criticisms and to attach 
them to his letter of reference. And it would be more seriously wanting 
in propriety if the Inspector’s notes contain unbecoming language about 
the trying Magistrate, and the District Magistrate allows a document con- 
taining that language to be forwarded to the High Court—Ram Lal, 51 
All 663, 27 A.L.J 361, 30 CrLJ 562 (566) 

1201. High Court’s power in dealing with reference ¢ 
Where a District Magistrate referred a case with a recommendation 
that the order of the Sub-Magistrate should be set aside on the ground 
that the latter did not apply his mind to the actual evidence before him 
and took a grossly biassed and distorted view of the case held that the 
High Court would not rely upon the expression of opinion of the District 
Magistrate, without satisfying itself upon the evidence and upon the 
conduct of the proceedings generally that that opinion was right, that is, 
the High Court would investigate the whole of the facts before it would 
come to the conclusion whether it ought to imterfere in revision—Hrishi- 
kesh, 44 Cal 703, 21 CW.N 250 Where the trial Court has fully 
considered the evidence and discharged the accused, the High Court wilt 
not interfere, on a reference by the District Magistrate, unless it 1s shown. 
that the order of the trial Court was either perverse or unreasonable— 
Emp v Jasdamba, 11 OLJ 334, 1 OWN 245, 25 CrLJ 1026 

The power of the High Court to mterfere on the merits is undoubted, 
but this Court will not exercise its power so as virtually to give a right 
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of appeal, and in reporting a case under this section the Sessions Judge 
must bear in mind this limitation which exists im practice as regards the 
exercise of the High Court’s power of revision~Sudaman v, Emp., 49 
All. 551, 28 Cr.LJ 399 (400) 
439, (1) In the case of any proceeding the record 
Fak eee of which has been called for by 
of eign * Powers itself or which has been reporte 
for orders, or which otherwise 
comes to its knowledge, the High Court may, in its dis- 
cretion, exercise any of the powers conferred on a Court 
of Appeal by sections * *423, 426, 427, and 428 or on ἃ 
Court by section 338, and may enhance the sentences 
and when the Judges composing the Court’ of Revision 
are equally divided in opinion, the case shall be dispose 
of in manner provided by section 429. 

(2) No order under this section shall be made to the 
prejudice of the accused unless he has had an opportunity 
of being heard either personally or by pleader in his own 
defence. . 
(3) Where the sentence dealt with under this 8ερίιοα, 
has been passed by a Magistrate acting otherwise that 
under section 34, the Court shall not inflict a greater 
punishment for the offence which, in the opinion of suc 
Court, the accused has commuted, than might have been 
inflicted for such offence by a Presidency Magistrate οΥ 
a Magistrate of the first class. 

(4) Nothing in this section applies to an entry made 
under section 273, or shall be deemed to authorize 4 
High Court to convert a finding of acquittal into one © 
conviction. 

(5) Where under this Code an appeal lies and πὸ 
appeal is brought, no proceedings by way of revisiel 
shall be entertained at the instance of the party whe cou 
have appealed. ; 

(6) Notwithstanding anything contained in this se 
tion, any convicted person to whom an opportunity as 
been given under sub-section (2) of showing cause WAY 
his sentence should not be enhanced shall, in showing 
cause, be entitled also to show cause agains! his 
conviction. 
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Change :—This scction has been amended by sec. 119 of the 
Cr. P. C. Amendment Act, XVUI of 1923, In sub-section (1) the Agure 
“195"" has been omitted; this is consequentral to the amendment made 
in sec. 195. Sub-section (6) has been newly added The reasons are 
stated in proper places. 


1202. Scope of section :—The series of sections 435-439 
must be read together. Of these, section 435 is the principal section 
dealing with the grounds upon which revisional jurisdiction may ordi- 
narily be exercised, and sec. 439 must be read along with and subject 
to the provisions of sec. 435—Har Prasad, 40 Cal 477 (F.B), Haridas 
v. Saritulla, 15 Cal, 608. Section 439 must be read along with and 
subject to section 435, if a case 1s outside the scope of section 435, section 
439 cannot apply to it~—Moivam v. Mriyan, 47 Cal 438. Secs 435-438 
prescribe the method by which the records of any Criminal case come 
to the High Court, and the power of the High Court to deal with the 
record is in Sec, 439. Secs. 435-438 provide the machinery and sec 
439 gives the power to dispose of the record—Kamal Kutty ¥ Udayavarma, 
36 Mad. 275. The words ‘the record of which has been called for by 
itself’? refer to sec 435, and the words ‘‘which has been reported for 
orders" refer to sec 438 


‘Any proceeding’ —Under the old Code of 1872, the words used in 
this section were ‘judicial proceeding’ instead of the words “‘any proceed- 
ing,’ and the High Court could call for and revise the record of a 
yudicial proceeding only; but under the Code of 1882 (as well as under 
the present Code) the High Court can call for and examine the record of 
‘any proceeding’ e.g, an order by a Magistrate under sec 517 below— 
Gangamma, 2 Weir 538 (539). 


High Court should not be moved in the first instance -—See Note 
1168 under section 435, under heading ‘“‘To whom application should 
be made ” 


1203. Grounds of interference :—The controlling power of 
revision of the High Court in ermmuinal cases is an extraordinary power 
and it must be exercised with due regard to the circumstances of each 
particular case, anxious attention being given to the said circumstances 
which vary greatly. This discretion ought not to be crystallized, as it 
would become in course of time, by one Judge attempting to prescribe 
definite rules with a view to bind other Judges in the exercise of the 
discretion which the Legislature has committed to them This discre- 
tion, like all other judicial discretions, ought, as far as practicable, to be 
left untrammelled and free, so as to be fairly exercised according to 
the exigencies of each case—Emp v Bankatram, 28 Bom 533 No hard 
and fast lumutation should be placed on the exercise of the powers of 
superintendence of the High Court over the proceedings of inferior 
Courts There is no species of injustice which the High Court would 
be powerless to correct, where tts interference 1s called for—National 
Bank Ld. v Kothandarama, 14 ML.T. 200, 14 CrLJ 529, 1913 M W.N. 
728; Lakhraj v Debi Pershad, 12 C.W.N. 678 The circumstances which 
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will justify the interference of High Court have not been and cannot be 
laid down with precision, While the Judges have repeatedly held that 
only when exceptional grounds exist the High Court ought to intettere, 
the decided cases shew that no hard and fast rule can be Jaid down 
but that when in the interests of justice the High Court’s intervention 
becomes necessaty, 11 ought not to be refused—Ramenathen v. Subrab- 
manya, 47 Mad. 722 (725). 


Section 439 empowers the High Court to revise an order which, τα 
the language of sec 435, is incorrect, illegal or improper, Where ἃ 
Magistrate passing an order under sec. 449 of the Calcutta Musioipel 
Act (1899) for demolition of a building, has not properly exercised Wis 
discretion under that section, or has passed an erroneous order, the High 
Court can set aside the order sm revision—-Abdul Samad v, Corporation 
of Calcutta, 33 Cal. 287 (290, 291); Chuni Lal v. Corporation of Calcutt2, 
34 Cal. 341 (345). Sections 435 and 439 give the High Court power to 
control the propriety as well as the fegality of ἃ finding, sentence oF order 
of any inferior Criminal Court Uf therefore a sentence has been passed 
or confirmed by a Court which’ could not legally try the case by Tease 
of the prohibition contamed in sec, 556, or should not properly have wie? 
the case, the High Court has a discretion to interfere and set aside 17 
proceedings~Faiz Muhammad, 9 NLR. 81, 14 Cr.L.j 385 (326, 887). 
When an illegal order 1s passed and action taken by a Magistrate wtih 
involves matters coming within the purwew of Jaw and justice and within 
the scope of authority of the Court, the revistonal power of the High Court 
cannot be ousted by the mere ipst dixtt of the Magistrate that he wes not 
acting as a Judicial officer but in his executive capacity; and the High 
Court can interfere in revision~Shiv Nath v. Emp., 1908 PR 4 Τ 
CrLJ 202 (204) 

The High Court can interfere m revision on the ground of ms 
reading of documentary evidence and fundamental errors in principle 
which vitiate the conduct and disposat of the case~-Emp. v, Bal Gangadhar 
Tilak, 28 Bom 479. 

The High Court will mterfere with an order of a Magistrate rssed 
without jurtsdiction under a certain Act. even though that Act provides 
that the conviction under it shall not be open to appeal of revision 
Khamiso, 2 S.L.R. 20, 10 Cr.L.] 283. Thus, although sec 15 of the 
Extradition Act ousts the jurisdiction of the High Court to inquire ne 
the propriety of a wafrant issued under Chapter 111 of that Act, γε where 
the order was made clearly without jurisdiction, it is open to revision ae 
the High Court at the instance of the party whose liberty 15 aftected 
by it—Gulle Sahu, 41 Cal. 400, 18 C.W.N. 869, 14 Cr.L J. 6735 Hasea 
ally, 7 Bom LR, 463, 2 Cr.L J. 439, 

The High Court will interfere and reduce the sentence where tHe 
Magistrate has passed 8 heavy sentence for non-judiclal reasons * cd 
have no bearing on the gravity of the offence commited by the ake ᾿ 
(eg, on the ground thet the accused falsely blamed the Court for © 
Pressing its opinion and for helping the prosecution}, although the passing 
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of a heavy sentence is not by itself a ground of revision at all—Jawad 
Husain, 2 Luck. 503, 28 Cr.b.J. (674). The High Court can exercise 
its power of revision even after the expiry of the sentence; and though 
it is not possible to interfere with the sentence because it has expired, 
the law does not prevent the High Court from interfering with the con- 
viction—Q. E, v. Sinha, 7 All 135 


The High Court has the power and the mght to call for the record 
of a case and make such order thereon as it deems just even though the 
applicant 1s dead—Dongajt, 2 Bom 864 [Contra—Khazana v 0. E., 
1893 P.R 6, where it is held that an appheation for revision abates on 
the death of the applicant) Sec 431 (as amended tn 1898) allows an 
appeal from a sentence of fine after the death of the appellant, and 
similarly the High Court can exercise its power of revision, even after 
the death of the appheant, in a case where compensation has been awarded 
under section 250, such compensation being im the nature of a fine— 
Prem Singh v. Bhola, 1908 PR 24, see also Daulat Ram, 1919 PR 8, 
20 Cr.L J. 214, (cited under see 431) 


The High Court has ample power to interfere, should it see fit to 
do so, in any case in which the Magistrate has ether refused to exercise 
a discretion vested in him by the law, or has exercised that discretion 
mm an improper manner or on improper grounds—Nizam vy Jacob, 19 
Cal. 52, Juggut Chunder, 2 Cal 110, e.g, where the Appellate Court 
did not give the appellant's pleader an opportunity of being fully heard 
on all the points that arose in the appeal—Basavanappa, 29 Bom L R. 
488, 28 Cr.L.J. 467 (468) 


The High Court can in revision reverse the proceedings of a Magis- 
trate on the ground of disqualification of the Magistrate in a particular 
case, owing to personal or pecuniary interest or bias—Chande v. Emp, 
1884 PR. 40 So also, where the Magistrate acted in his character as 
Magistrate believing he had power to do so, whereas in fact he had no 
such power, his act 1s lable to be set aside in revision upon the applica- 


tion of the party aggerieved—Gunda Singh, 1866 PR 21, Crown v. 
Tokha, 1870 PR. 4, 


The High Court can interfere in revision where the procedure followed 
by the Magistrate has been improper and faulty, eg, where the Magis- 
trate based his decision not upon the evidence recorded but on unrecorded 
evidence taken verbally subsequently on the spot—Sreeputtee, 24 WR 
14, or where the Magistrate neghgently omitted to record the evidence 
of previous conviction and convicted and sentenced the accused—Crown 
ν, Santu, 1874 PR 12, Emp v Yusaf, 1879 PR 28, or where the 


inquiry m the Lower Court has been faultv—Bhkawoo v Mulp, 12 Bom 
377 


The High Court will interfere in revision when there 1s ἃ material 
error in the proceedings, which means not an error im decision upon the , 
facts, but some error in law or procedure which affects the decision— 
Debi Churn, 20 W.R. 40 Thus, where there 1s a substantial doubt as to 
the guilt of the accused, it 1s 4 material error not to give the accused 
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the benefit of the doubt, and the High Court can interfere and acquit 
the accused—Ram Jas, 1916 P.L.R. 66, 17 Cr.L J. 303, Mahabl v Crown, 
1915 P.L.R. 188, 16 Cr.LJ 699, 30 1C. 747; Fazla, 1875 PR 6 
Where the Court has taken a wrong view of the facts through an efor 
of law, ¢.g, where it places the burden of proof on the accused, contfary 
to the principles laid down im sec. 101 of the Evidence Act, the High 
Court will interfere.—Q. E> v. Nagesh, Ratanlal 794. Where the evidence 
for the prosecution was weak and biassed and 11 was possible that the 
accused did the act complamed of {theff) under a bona fide belief that 
he had the right to the property, it was an error of law of the Magystrate 
Not to have acquitted him; and im revision the High Court set aside the 
Conviction—Ram Jos, supra; see also Udar Narain v, Rama Nath, 18 
Cr L.J. 732 (733) (Cal) An improper summing up by the Sessions 
Judge in which the Judge omitted to charge the mry as to the degree of 
credit (0 be given to a particular witness, 15 an error in law which 18 @ 
Booed ground for revision—Elahee Bukksh, 5 W.R, 80. It is a materi 
error to convict a person of being in possession of stolen propetty, 
in the absence of evidence showing dishonest possession on the part a 
the accused, especially where the theft 1s not recent—Sohna y Crown, 
1875 PR 15, Omnssion to take a very material evidence offered by 05 
accused 15 a material error which prejudices the accused, and the High 
Court can interfere—~Hur: Pershad, 24 W.R. 60. Laxity and indifference 
on the part of the Sessions Judge in weighing and sifting the evidence 18 
a materfal error which calls for revision—Emp v. Murl, 2 All 336 Α 
defective investigation by the Magistrate is a matenal error which justifies 
interference of the High Court in revision—Reddi Ramaiya, 2 Weit 510 


The High Court will interfere where the order of the Lower Court 
was passed without recording sufficient evidence Where the evidence on 
record was insufficient to support a conyiction, the High Court ia 
Teyisfon set aside an order of the Sessions Judge summarily rejecuns 
the appeal, and remanded the case for rehearing on the merits 158950 
Chandra, 10 ΟΝ. 446 The High Court will also mterfere where 
the Lower Court has failed to consider important evidence and has accepted 
certain other evidence without any critical examination —Nizamaddi, 
C.W.N. 488, 20 Cr.LJ 551. 

The High Court can interfere with an order m a criminal C5 
on the ground that inferences unfavourable to the accused and ποῖ 
warranted by the evidence had been drawn to the prejudice of the @¢ 
Nea Shwe, 18 CrLJ 116 (Bur.) ω 


1204. How powers of High Court can be invoked ἐπ΄ 
The High Court will interfere either by calling for the record under 
sec, 435, of when the case has been reported to it for orders unde? ste. 
438, or when the case “otherwise comes to us knowledge” The High 
Court may interfere in revision upon information in whatevet wey 
recetved—In re Aurokam, 2 Mad 38 The powers conferred bY ue 
section are at all times to be exercised and they may be put in fore? 
not merely on matters comng before the Judge im Court, Bur 3180 95 


used 
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matters coming te his knowledge on reliable information—Anonymous, 2 
Weir 538. The High Court can exercise its revisional powers, when 
8 case comes to the knowledge of the Court on an application made 
by the Government through an official communication instead of through 
the Law Officers of the Crown—Mata Din, 1887 AW.N. 144, The 
High Court has power to interfere in revision on a matter being brought 
to its notice in any manner whatever, not necessarily by means of an 
application on the part of the person convicted. It can interfere on in- 
formation contained In a newspaper or a placard on a wall or an anony- 
mous post-card, if it considers that suficicnt grounds have been established 
to justify its so domg But where the convicted persons who might 
have appealed did mot appeal or apply in revision because they (being 
non-co-operators} refused to recognize the authority of any Court esta- 
blished by British authority in India, the High Court should be loath 
to take action on an application for revision presented by a third party 
on his own responsibility and without authority from the convicts on 
whose behalf it was presented—In re Narain Prasad, 45 All 128 (129) 


Although the Court has power under sec 439 of the Code to call for 
vases not only on judicial information but also to deal with a case which 
“otherwise comes to its knowledge,”’ yet in most circumstances it is a 
right practice that the Judges should be moved in open Court-—Q E 
v Abdul, Ratantal 577; Q E v. Abdul Rehiman, 16 Bom. 580 


The High Court may exercise its power of revision upon the petition 
of a private person occupying the position of a complainant in the case in 
which revision is sought—~In re Auro Kiam, 2 Mad 38, Sukho y Durga, 
2 All. 448; Tey, 2SL.R 25, 10 Cr.L J. 237; Pheku, 4 P.LJ 435, 
20 Cr.L.J 545 When an order of discharge of an accused person has 
the effect of operating to the detriment of a third person, such person 
has the right to apply in revision~—G. V Raman, 56 Cal. 1023, 33 
CWN 468 (473) 

The High Court may also exercise its power on its own initiative— 
Radha Kishen, 1912 PLR 67, 13 CrLJ 476, Dongayt, 2 Bom 564 
The revisional jurisdiction of the High Court can be exercised suo motu 
even though the accused does not desire it—Huranand, 17 SLR 245, 25 
CrLJ 134, AIR, 1924 Sind 129 

Interference with acquittal —In case of acquittal, the High Court 
can Exercise its powers of revision on the application of @ private prose- 
cutor, when there is a material error im the proceeding im the case— 
Hardeo, 1 All. 139; Tez, 2 SLR 25; Sukho v Durga, 2 All 448; 
Maung Htin v. Mg Po, 4 Rang 471, 28 CrL J 219 (221) Any private 
person may invoke the revisional pawers of the High Court under sec 
439 to set aside an order of acquittal, or the High Court may of its own 
motion set aside such an order—Anwar Alt vy Chairman, Deoghar Munt- 
cipality, © Pat 83, 28 CrLJ 80 (82) Though as a Court of Appeal 
the High Court can consider an order of acquittal only on an appeal by 
the Locat Government, yet as a Court of revision it can deal with an 
original or appellate order of acquittat either when reported under sec. 
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438 or whenever it may otherwise come to its knowledge, It can do so 
ven on the application of a private prosecutor—Basant Lail, 27 Cal. 320. 
See also Kangal v. Bama Charan, 38 Cal. 786; Sheik Bayoo v. Ratka, 
18 C.W.N. 1244, 15 Cr.LJ. 722; Gangadhar v. Reid, 25 Ὁ ὟΝ, 609 
23 CrLJ. 41; Μίαπ v. Domoo, 1 P.L.J 264, 18 Cr.LJ 151, Ram 
Chand ν. Jai Dual, 1915 P.W.R. 18, 16 Cr.L] 657; Tiruhdas, 6 5. 
120, 13 CrL.J 771; and Allehrakho, ὃ SL.R, 101, 13 Cr,L J. 780, where 
the High Court entertained an application for revision preferred by the 
Private complainant against the order of acquittal The High Court ought’ 
to interfere with an order of acquittal at the mstance of a private com- 
Plainant especially in a case like defamation where the offence 15 of 80 
personal a nature that the Local Government would seldom be willing 
to appeal from the acquittal—Sunderabai v, Kishore, 20 Cr.L.J. 708 
(Nag); Foujdar v. Kasi, 42 Cal 612 (616) (per Jenkins C.J), Asutosh 
ν, Purna Chandra, 50 Cal 159 (163); so also, in a cage of insult 
Rakhat vy Kailash, 11 CLJ. 113, 11 Cr.L.J 213. The High Court will 
also interfere where the order of acquittal was passed under sec, 241 for 
non-appearance of the complanant—Ram Nidh ν. Ram Saran, 26 oc 
282, 25 Cr.LJ 794 The High Court interfered on the motion of ἃ 
Private person, in a case where the lower Court proceeded on a wr0ne 
view of the law, and where the matter was of great importance to the 
petitioner m his position as the author of a book, which, if the judgment 
of acquittal was allowed to stand, would be pirated by another who would 
secure for himself the gains that ought legitimately to go to the petitioner 
—Venkatrao vy. Padmanabha, 53 ML.J 529, 28 Cr.LJ 957 (958) 


In some cases, however, it has been held that the High Court has δ 
power to revise an order of acquittal, except at the instance of the Local 
Government Where no appeal has 'been preferred by the Local Gover 
ment, an application for revision py a private person should be discourage? 
on public grounds. It has been the settled practice that the High Covtt 
will not ordinarily interfere with an order of acquittal at the instance of 
a private prosecutor, because it is always open to the aggrieved com 
plamant to move the Local Government to appeal] under sec. 411-- Τιαπάσν 
van v. Perianna, 14 Mad, 363; Pahiwan ν. δαμιδ Singh, 19 ALJ 382, 
22 ΟΥ.1. 507, 62 1Ὁ 869, Ποία v Parshottam, 25 Bom LR. 488, 24 
Cr.LJ 734; Binda Prasad v Ripusudon, 5 NLR 4, 9 Cr-L.J. 21% 
Miyayi, 3 Bom 50; Faredoon Cowasjt, 41 Bom, 560 (5615 Sherk 
Sahib, 8 Bom, 197, Heera v. Framjt, 15 Bom. 349; Ala Bakhsh, 6 A 
484; Prag Dat, 20 All 459; Qayyum v. Faiz Als, 27 All. 359; Munitspe 
Committee v. Mingu, 8 Cal, 895; Karuna, 22 Cal. 164; Fousdar ν. Kast 
42 Cal, G12 (616); Gull: Bhagat y Narain, 2 Pat, 708; Anant v. Hart 
Charan, 26 Cr.L]. 516 (Pat); Rameshwar, 53 Bom. 564; Damoda” δ: 
Joiharsingh, 23 NLR, 99, 26 Cr L.J. 1348: Sher Khan v Anwar Khan, 
28 Cr LJ. 523, 23 N.L.R 40; Janu, Fakir, I SLR. 171, ATR 1922 
Sind 22, 23 CrL.J 345; Bachcha ν. Backcha, 280 384, 12 OLS 
63, 27 CrL.j. 854. Applications against orders of acquittal are a 
entertained from private petitioners except it pe on some very broa\ 
ground of the exceptional requirements of public justice -Faredoot 
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Οὐναβ)ὶ, supra; Faujdar ν, Kasi Chowdhury, supra, Rameshwar, supra; 
Sankaralinga vy, Narayana, 45 Mad. 913; where there is no matter of 
public amportance involved, nor are the interests of public justice closely 
concemed, and the petitioners have the opportunity of obtaining full 
redress in the Civil Courts, the High Court will not interfere with an 
order of acquittal on the motion of a private complainant—Farcdoon 
Cowasji, 41 Bom. 560 (562); Sher Khan ν Anwar Khan, 23 N.L.R. 40, 
28 Cr.L.J. 523 (528) A petition for revision of an order of acqunttal, 
preferred by a private complainant will be rejected, where it appears that 
the complainant 1s not anxious so much to secure due administration of 
justice as to serve his personal grudge—Sher Khan v Anuar Khan, 
supra In cognizable cases the private proszcutor has no position at all, 
and af the Crown decides to let an offende- go, no other aggrieved party 
can be heard to object that he has not taken his full toll of private 
vengeance—Siban Rar v Bhoguant, § Pat 25, 6 P.LT. 833, 27 CrL J. 
235 (per Mullick J) (Bur Macpherson } holds in this case that even 
in cognizable cases, the private prosecutor, f he has initiated the pro- 
ceeding, can apply tor revision of an order of acquitta)) The High Court 
should not entertain an application by a complatnant to revise an order 
of acquittal, after the Local Government has declined to direct an appeal 
against 1t--Graham v Elsey, 9 BurLT 47, 17 CrLJ 91 (92) 


It 1s not proper and expedient for the High Court as a general 
rule to exercise its powers of revision against orders of acquittal on « 
reference from the District Magistrate under sec 438, where the Local 
Government has not appealed from the order of acquittal—Sherkh Amur- 
uddin, 24 All 346; Hrishtkesh, 44 Cal. 703, Emp v Madar Baksh, 25 
All 128, Ranga Row, 15 Mad 36; Gur Dayal, 12 ALJ. 255; 15 CrLJ 
304, Sinnu Gounden, 38 Mad 1028, Mogal Beg, 42 Mad 109, Crown 
v, Achhar Singh, § Lah. 16 (19) Where no appeal has been preferred 
by the Local Government against an order of acquittal, the High Court 
does not ordinarily interfere in revision suo motu to set aside the acquittal 
—Q E v Maung Aung, 1 Rang 604 The High Court interfered with 
an order of acquittal where the applicant in revision was not a private 
individual but a public body, eg, a municipality In such a case inter- 
ference rested on grounds of public importance or public justice See 
Ahmedabad Munscipality y Maganiat, 9 Bom LR 156, 5 CrLJ 171; 
Mukund v Ladu, 3 Bom LR 854, Mumetpal Board v Vadyadhart, 24 
OC 51,22 CrLJ 638, 63 1C 334 As to the grounds on which the 
High Court will revise orders of acquittal, see Note 1219 infra. 


An order of discharge 15 not the same thing as an order of acquittal, 
and the High Court can revise an order of discharge at the instance 
of a private prosecutor—Maung Hiin vy Mg Po, 4 Rang 47t, 28 CrL J. 
219 (221). See also Protab v Khan Mahomed, 36 Cal 994 


1205. When High Court will not interfere —In the 
exercise of its revisional powers, the High Court will not interfere in 
revision unless it is satisfied that it 1s necessary to do so to prevent 
otherwise irreparable injustice—Umakhant, 9 BomLR. 706; Narain 


-- 
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Prasad, 20 A.L J. 909; Kuppuswami, 39 Mad. 561, The High Court 
will not mterfere in revision if no Prejudice is shown to have resulted 
to the accused—Aladya, 1906 P.R 5; Tha Byaw, 4 L.B.R. 315, 9 CrLJ 
i5 The High Court will not always interfere even though the order of 
Court below is wrong in faw or the trial in the Court below is illegal 
(and not merely iregular), Hari Singh, 1913 P.L.R. 313, 14 Cr.L.J. 509 
(600) ; Sakharam, 4 Bom,L.R. 686; Aladya, 1906 P.R. 5. An order that 
Proceeds upon an error of Iaw, but which apart from that error is ἃ 
Proper order in the case, ought not to be set aside in revision—Sri Kishan 
v Dev: Dayal, 2 O.W.N, 823, 26 Cr.LJ 1619. The High Court will 
not interfere unless the error in Iaw has led to a fajlure of justice It 
ts Not the duty of this Court to correct mere mistakes in law which 
have no more effect than mistakes in grammar or spelling, The power 
of interference is to be exercised only for the purpose of correcting in- 
justice, nat mere tlegality—Narsinghdas, 29 Cr.LJ. 86 (87) (Nag) 
Where a case has been Properly disposed of on the merits by the Court 
below, the High Court will not interfere in revision merely on the ground 
vf some error in procedure, e.g, on the ground that the pleader on behalf 
of the accused was not heard in the Lower Court—Olayct Khan, 1 Pat 
589, 24 CrLJ 118, 4 PLT. 98. 

The mere fact that the High Court sitting as a Court of appeal might 
have come to a different conclusion on facts from what the Magistrate 
arrived at, is not a sufficient ground for entertaining an application for 
reviston—Damodar v. Jujharsingh, 26 Cr.L J. 1348 (Nag); Narsingh Das 
29 CrLJ 86 (Nag). 

The High Coust will not interfere when there is no error in Jaw on 
the face of the tecord—Sakharam, 4 Bom L.R. 686 Where a discretion 
has been exercised by a Court of competent jurisdiction which is not on 
the face of it arbitrary, the High Court in revision will neither inquire 
ae reasons nor interfere—Guth Bhagat v. Narain Singh, 2 Pat. 708 
(710) 

Where a Magistrate convicts an accused person of an offence falling 
within his jurisdiction, though the tacts found would also constitute a 
More sérious offence not within his jurisdiction, his proceedyngs are not 
void ab intto, and the High Court will not ordinarily interfere unless the 
Sentence appears inadequate or unless the accused has been deprived of 
his might of appeal——Berhamdeo v K. E., 26 CrLJ 1859 (Pat.); Q. E 
ν Gundya, 13 Bom 502, Emp v. Ayyan, 24 Mad. 675. If the accused 
has been adequately punished by the trying Magistrate, the High Court 
will not interfere, even though the proceedings before the Magistrate 
have been somewhat irregular (e g, where the accused has been punished 
under one Act, whereas he ought to have been punished under another 
Act)—Bishea Singh v Ismail, 6 Bur.L j. 81, 28 Cr.L J 757 (758) 

The revisional powers of the High Court will not be exercised until 
all the ather remedies (eg, appeal) provided by law have been exhausted 
Gulab Singh v Surat, 1884 ΑΝ, 293; Emp. v. Rajcoomar, 3 
Cal 573, Nilembar 2 Ait 216. Abdur Rahim, 1905 AWN 143, 2 Cr. 
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L.J. 335 See Note 1220 under sub-section (5). So also, the High Court 
will not interfere in revision while an appeal in respect of the same matter 
is pending before the Appellate Court—Jn re Atakurt, 44 M.L.J. 366 


The High Court will not interfere in revision when the accused has. 
pleaded guilty before the Lower Court, except as to the extent or legality 
of the sentence—Puttan Lal, 1907 A.WN. 204; Tha Byaw, 4 L.BR, 
315, 9 Cr.LJ. 15 Ch sec 412. 


The High Court will not interfere in revision when there has heen 
long delay in applying for revision and the delay is not explained or 
accounted for by the applicant—jagan Nath, 27 All 468. Ram Narain, 
8 All, 514; Ala Bakhsh, 6 All. 484; Puftan Lat, 1907 AWN. 204, Avadh 
Behari y. Dwarka, 1 P-L J 165. 


The sevisional jurisdiction of the High Court will not be exercised in 
such ἃ way that a right of appeal may practically be given in cases where 
arch sight is definitely excluded by the Code— Ansanutich ἡ Mansukh, 26 
All, 403, Sudaman v. Emp., 49 All 551, 28 CrL.J 399 (400) 


The High Court will not allow a revision application when a remedy 
can be easily obtained from the Civil Court—Loke Nath v Nidu, 6 
CW.N, 469. 


The High Court will not interfere on the motion of a party who 1s 
in contempt—Khairat v. Wahed Al, AIR 1928 Cal 241 


1206. Orders which are subject to revision :—{1) 
Orders of a Presidency Magistrate :—Under secs 423 and 439 the High 
Court has jurisdiction to set aside an order of discharge or dismissal of 
complaint passed by ἃ Presidency Magistrate and to direct that the person 
improperly discharged should be committed for trial or to direct further 
inquiry into the complaint—Emp v. Varjivandas, 27 Bom 84, Nanda 
Gopal, 20 C.W N. 1128, 17 Cr LJ 428, Malik Partab v. Khan Mahomed, 
36 Cal 994; Dwarka vy, Bemt Madhab, 28 Cal 652, Colville vy Krishta 
Kishore, 26 Cal 746 In Charoobala v Barendra, 27 Cal 126, Kedar 
y. Kheira, 6 CL J 705 and Debs Bux v Jutmal, 33 Cal 1282 1 has been 
held that the High Court can interfere with an order of dismissal or dis- 
charge passed by a Presidency Magistrate, not under this Code, but under 
sec. 15 of the Charter Act See Note 682 under sec 203, An order 
made by the Chief Presidency Magistrate of Bombay under the Mainte- 
nance Orders Entorcement Act (XVILL of 1921) cam be tewsed by the 
High Court under sec 107 of the Government of India Act or under 
clauses 27 and 28 of the Letters Patent, 1} not under secs 435 and 439 
of this Code—Katti v. Kafti, 52 Bom 262, 29 CrLJ 513 (514) 

(2) Non-appealable orders -—The Hngh Court's power of revision is 
not fimited to orders from which an appeal would le On the other hand, 
the High Court ought to rectify cases of injustice or illegality when the 
person affected is unable to appeal. The High Court in revision can- 
exercise its power of appeal with reference to any particular order, 
whether appealable or not—Ram Kala y Ganda, 1885 PR 42, Bishen 
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Das, 1910 P.R. 33, 8 IC. 1161 (1165), 12 Cr.L.J. 50 (dissenting from 
Charoobala v. Barendra, 27 Cal 126 and Azim Khan, 1885 P.R. 45) 


(3) Order granting bail :—The proceeding in which it has to be deter- 
minted whether the accused person should be admitted to bail is 2 judicial 
proceeding, and is therefore cognizable by the High Court as a Court of 
Revision—Mantkam Mudali, 6 Mad. 63. But where a Sessions Judge, 
finding that there was no reasonable ground for believing that the accused 
was guilty, released him on bail under sec. 497, the High Court would 
Not interfere with such order in revision, though it has power to do so 
—Q v Thimma, 10 ML.J 411; Badri Prasad, 5 A.L.J 419. See notes 
under sec 497, 

(4) Order refusing to grant copies:—Where the Magistrate refused 
to grant to the accused the copies of papers which were necessary for his 
defence, the High Court in revision set aside the conviction on that 
ground—Sheeb Prasad, 14 WR. 77 

(5) Preliminary or interlocutory order :—It 1s competent to the High 
Court to call for the record of any proceeding in an inferior Criming! 
Court, and if necessary or expedient, to revise an order passed by such 
Court, whether of a preliminary or final nature—T, N. Chadha, 14 AL). 
851, 18 CrL J. 46, Jagan Singh, 1892 A.W.N, 102; Thakaria ν. Puron 
23 CrL J. 429 (Lah) Thus, where a District Magistrate called upon ® 
witness who gave evidence before him to show cause why he should not 
be prosecuted for perjury, the High Court was competent to revise suc 
order—T N. Chadha, supra So also, where a Magistrate, after cS 
missing a complamnt without inquiry, passed an order calling upon the 
complainant to show cause why he should not be prosecuted for bringing 
a false complaint, the High Court revised the preliminary order, thous 
no final order directing the prosecution of the complainant had yet beet 
passed—Sheo Balak, 22 CrL.J. 81 (All) See also Note 1215. 

(6) Orders under Sections 88, 94, 106, 110, 118, 143, 144, 145-148, 
250, 344, 386, 476, 488, 514, 515, 517, 520, 522; see notes under those 
sections 

See also Note 173 under sec. 435. 

—(1) 


1207. Orders which are not open to revision? : 
Order under Press Act:—An order under sec 8 Press Act (Act ἱ © 
1910) for the deposit of security by the publisher of a newspaper [5 85 
executive order and not revisable by the High ουτί---Αρα Syed Jataludrne 
17 CW.N. 1245, 15 Cr.LJ 145, so also an order under sec 3 qa) 
the Press Act—Annie Besant v Govt. of Madras, 39 Mad. 1085, 18. Cf. 
L J. 157; or an order of forfeiture passed under section 12 of that Act 
Mahomed Al, 41 Cal 466 (F.B.), 18 ΟΝ. 1, 14 CrL J. 497. 

(2) Order under the Extradition Act:—The High Court hss τ 
power under this section to interfere in respect of ἃ warrant issued bY 
Political Agent in a Native State under sec. 7 of the Extradition Act ‘ Ht 
of 1903), either on the ground that there is no prima facie case #2* tH 
the petitioner or on the ground that the circumstances under ahick τ 
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officer was originally moved do not justify him In exercising his power 
under the said Act—Giyan Chand, 1000 P.R. 3, 3 Cr.L.J. 3. Where a 
warrant is issued by a Political Agent under sec 7 of the Extradition 
Act, its execution by the District Magistrate in accordance with the Act 
is an executive act, and the High Court cannot interfere in revision with 
such execution. But the High Court can interfere otherwise than by way 
of revision under sec, 491~—Gulli Sahu, 42 Cal 793, 19 C.W.N. 221, 


(3) Order of the Local Government sanctioning prosecutton under 
sec. 197 See Note 649 under section 197. 


(4) Orders of the High Court itself:—A single Judge of the High 
Court has no power to revise an order passed by another single Judge 
in appeal, and to set as:de the conviction, even on the ground of discovery 
of new materials. The only remedy is to refer the matter to the Local 
Government under Chapter XXIX of this Code—Emp v Kale, 45 All, 
143 (145), The judgment of the Division Bench of the High Court as 
well as the sentence js final, and the Court is functus officio as soon 2s 
the judgment ts signed by the Judges, and the High Court or any Bench 
of it has no power to revise the sentence or interfere with it im any way— 
Gibbons, 14 Cal. 42 So also, a Division Bench cannot revise an order 
of a single Judge of the High Court—Press v. K. E, 1909 PR 4, 9 Cr. 
LJ 378, 1 1C. 747, Halev Καὶ E,1909PR 1,9CrLJ 306,11C. 
506, Hira, 1909 PR 8, 10 Cr.L.J 314, 31C 580 (582), Durga Charan, 
7 All 672; Kunhammad, 46 Mad, 382, See notes under sec. 369 The 
only exception is in a case under sec 434 See notes under that section, 
and 1909 P.R. 1 cited therein 


For other orders which are not open to revision see Note 1172 under 
sec, 435 


1208. Powers of the High Court in revision :—Powers 
of an Appellate Court :—Sec, 439 enumerates the powers which 
the High Court may exercise in revision, and it declares that m any pro- 
ceeding the record of which has been called for by itself or reported for 
orders or otherwise comes to 15 knowledge, or on an application made by 
the complainant, the Court may in its discretion exercise any of the 
powers conferred on a Court of Appeal by certain preceding sections, 
among others, by see 423—Emp v Varpvandas, 27 Bom 84, Emp v 
Mark, 2 All 336, Pheku, 4 P.LJ 435, 20 Cr.L] 545 The nature of 
the powers that the High Court has in revision is the same as that which 
a Court of appeal has in the case of an appeal from any order against 
which an appeal is allowed by the Code—National Bank v Kothandarama 
14 M.L.T. 200, 14 CrLJ 529 But a Sessions judge or a District 
Magistrate cannot while sitting m revision exercise the powers conferred 
by the Court on an appellate Court. Appellate powers are im revision 
conferred by sec. 439 only on the High Court—Bayjanath v Gaurt Kenta, 
20 Cal 633 But the High Court sitting as a Court of revision will not 
exercise the powers of an Appellate Court except on very exceptional 
grounds—Sherk Sahib, 8 Bom 197. A High Court undoubtedly 
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jurisdiction to entertain a revision on grounds of fact, but it is equally 
well established that this power should be very sparingly exercised There 
is a well-marked distinction between an application in revision and an 
appeal It would be futile for the Legislature to grant the right of appeal 
im some cases and to withhold :t in others, if the High Court under the 
guise of a revision were to allow conclusions of fact based on evidence 
to be canvassed and attacked on the footing of an appeal. Broadly 
speaking, the rule is that the High Court will only entertain a revision 
on fact where either there is no evidence to support the finding or where 
the finding arrived at ss perverse or such as no feasonable man could 
have artived at on the evidence produced—Abdul Wahid y Abdullah, 45 
All 656 (661) Specially, in a case where no appeal is allowed by the 
law, the High Court will not in revision exercise the powers of 3” 
Appellate Court except on very exceptional grounds—Mahomed Husan, 
Ratanlal 244, Umakant, 3 Bom L.R. 706. The revisional jurisdiction of 
the High Court may be exercised in order to prevent gross and palpable 
failure of justice, but τ should not be exercised in such a way thet # 
right of appeal may practically be given in cases where such right is 
definitely excluded by the Code—Ahsanulla ν. Mansukh Ram, 36 All 403 

The High Court must not allow what would virtually be an appeal {rom 
the order of the Lower Court, in ἃ non-appealable case—Sheoshankarput. 
1ONLR 177, 271. 545, 16 Cr.L.J. 161, 

Power to alter or revise order or to quash proceeding .~The Hi 
Court as a Court of revision has the power conferred on a Court of appeal 
by sec 423 fo alter or reverse an order of the Lower Court—Khepu Nath 
v. Grish, 16 Cal 730 The High Court has power, under this sectiom 
read with sec 423 (c) to alter or reverse any order ie., to set aside any 
order, and thus to quash the whole proceedings in the lower Court whic) 
terminated in the order—Official Liquidator y. Kali Charan, 3 Luck. 251, 
29 CrLJ 102 (103). Thus, the High Court can quash the charge # 
set aside the proceedings against the accused—Amar Nath, 10 Lan L J+ 
485, 30 CrL.J 162 (163), Bishen Das, 1910 PR. 33, 8 J.C. 116], 12 
Cr.L.J 50; Tarak Singh, 29 PLR 237, 28 Cr.L.J. 755 (756)i Tahiry 
v falta, 9 Lah L.J. 440, 28 CrL J 1040, Gokul v. Devi Prasad, 23 ALS 
21, 26 Cr.L.J. 748 (749). The High Court can quash the proceeding 
where there was an utter want of discretion on the part of the Magistrate 
in instituting the proceedings—Umbica Prasad, 1 C.LR. 268, of aie 
no advantage would be gained by continuing the proceedings—Chitat fal. 
19 CrLy 730, 16 A.LJ] 734 

Power to alter conviction —The High Court has also power to alter 
ἃ conviction for one offence into a conviction for another offence, at 
same time maintaining the sentence passed—Joti Prasad, 1887 A.W: 
95; eg, where the accused was convicted by ἃ Magistrate for an aa 
trlable exclusively by the Court of Session, the Chie? Court inverters 
im revision and altered the convictron into one for an offence trlable y. 
a Magistrate—Devi Buksk. 1869 P.R. 10. The High Court ahered 
conviction under sec. 186 1 P. € into one under sec. 2258 1. P “5 
when all the material facts were stated in the comphint and duly depos 


gh 
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to by witnesses, and the accused was not prejudiced by the alteration of 
the findng—jJamna Das, 9 Lah 214, 28 Cr.L J. 753 (754). 


Power to quash conviction :—The High Court quashed the conviction 
where it was not supported by any legal evidence, eg., when the only 
evidence was the admission of a co-accused—1868 P.R. 14 The High 
Court can set aside a conviction where it was passed on an erroneous 
view of the law—Rasant Lall, 27 Cal 320 But in setting aside a con- 
viction which is bad in law, the High Court is not necessarily bound to 
go further into the question whether upon the facts established by the 
evidence a conviction of some lesser offence might not be recorded— 
Mansur Hussain, 41 All 587, 20 CrL.J. 209 But the High Court can- 
not interfere and set aside a valid conviction and sentence passed by a 
Court of competent jurisdiction after careful consideration—Ram Doyal, 
21 W.R. 47; Sham Singh, 1884 P.R. 36, Q. v. Belilios, 20 WR 6t 


The High Court cannot direct the Subordinate Court to refrain from 
trying an accused person against whom such Court has issued process— 
Jharu Lal y. Mahanth Madan Das, 2 Pat 257 


Power to order retrial —The High Court in revision has power to 
order a retrial. But the High Court cannot, as a Court of revision, set 
aside the conviction and sentence passed by a Magistrate of competent 
jurisdiction, with a view to direct a retrial on the ground that subsequent 
to the conviction it becomes known that the accused was previously con- 
victed—Sham Singh, 1884 P.R. 36 Where evidence of the previous 
conviction of the accused for ἃ similar offence was not adduced at the 
trial, the High Court refused to interfere in revision and to order a retrial 
to enable the prosecution to supplement the record by producing fresh 
evidence bearing on the question of punishment—Maidhan, 1905 PR. 19, 
Raji, 1874 P.R. 13. It would not be proper to order a retrial and thus 
to allow the prosecution to shape its case afresh, after the whole matter 
has been thrashed out and the defects in the prosecution case brought to 
light i the course of prolonged appellate and revision proceedings— 
Kedar Nath v. K. E, 29 C.WN. 408, 41 CL.J 172, 26 CrL J 849 


Power fo order commitment or set aside commitment —The High 
Court, when acting as a Court of Revision, can order a commuttal for tral 
to the Court of Session after reversing the finding and sentence—Maula 
Bakhsh, 15 All. 205 Where the evidence discloses a more serious offence 
not within the jurisdiction of the Magistrate, the High Court may quash 
the conviction and sentencce for the mufor offence and direct a commut- 
ment for trial before a tribunal having jurisdiction for the graver offence 
—Anonymous, 2 Weir 569, 7 MH CR App. 5, Nesht Καπία 20 C W.N. 
732, 17 Cr.L.] 202, Moze Ah, 23 C.W.N 1031, Kesavulu. 2 Weir 569 
(570). Where the accused has been improperly discharged, the High 
Court has power to set aside the order of discharge and to direct that 
the person improperly discharged be arrested and forthwith committed for 
trial—Emp. v. Varpvandas, 27 Bom. 84; Ram Lal, 6 All 40, Ponnusami, 
52 Mad 186, 30 Cr.L.J 184 (185) 


Cr 75 
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The High Court has power under this section to set aside an order 
of commitment passed by the Sessions Judge under sec. 423 (1) (b}—-Ram 
orale Ye Emp., 11 O.L.J. 748, 25 Cr.L J. 1375; Emp v. Lachman, 2 


1209. Power to direct further evidence to be taken: 
Under this section the High Court has power to cect further evidence 
to be taken—Mulla Ibrahim, 3 Bom.L.R. 677; Prasanno, 19 W.R. 56 
The High Court under sec. 439 has power as an Appellate Court to direct 
evidence to be taken No such powers ate given to the Sessions Judge 
or the District Magistrate under sec, 436—Moni Mohan v Iswar, 6 Ὁ 1.] 
251. Where a Magistrate omitted to set out in the charges the previous 
convictions of the accused, the Chief Court in revision directed that the 
charge should be amended by adding the previous convictions and also 
directed that evidence with regard to these convictions should be recorded 
~—Kasim v. Emp., 1879 P.R. 19; Emp. v. Yusuf, 1879 P.R. 28. 

The High Court has also power under this section to call for #ddi- 
tional evidence upon which the High Court can itself come to a conclu- 
Sion, but this section does not give the High Court power to call for ἃ 
finding of the Magistrate—Sudalaimutha v. Enan, 16 Cr.L.J. 767 (Mad } 


1210, Power to go into the facts :—~The High Court1™ 
revision is not confined to questions of law alone, but can also deal with 
questions of fact—Kallu Mal, 1804 A.W.N. 207, Shiam Sundar, 20 ALS 
276, 23 Cr,L.J. 241, A.IR. 1922, All 122. If the Judges in revision 
think it right to consider the whole evidence they have power to 60 £0 
—Reid vy. Richardson, 14 Cal 361; Soma Chatur, Ratanla! 908. 

The High Court can go into the facts when the Lower Court has 
totally musconceived the evidence and come to an obviously wfOns 
conclusion—Q E vy. Maganlal, 14 Bom. 115 The High Court i" 


decide the balance of credibility between t¥° 
οἱ fact, 


hich 15 
plsshed 


revision does not 
conflicting sets of witnesses or two conflicting issues 
but it may be compelled to dissent from a finding of fact W' 
either perverse or has been arrived at contrary to well-est2! 
principles of law—Umed Singh v. Emp, 21 A.L.J. 765. The High Court 
will interfere where the finding of fact is contrary to the mass of une 
rebutted evidence, and there 1s a clear case of miscarriage of justice 
Emp. v. Sarju Prasad, 27 O.C 290, 11 O.L.J. 330, 25 Cr.bJ. 1086 
The High Court can go into the facts of the case, where evidence which 
is not admissible has been wrongly admitted—Bim Bahadur, $5 1C- 8s, 
τ ΡΤ. (20; Ramchand, 28 Cri j. Ot (ΑἸ1}; or where the evidence 
has not been considered from the right point of view, eg. where the 
evidence of accomplices was regarded as that of ordinary witnesses 
Rayoni γ. Asan, 2 CW.N 672° Where the construction of a documen 
upon which the guilt or innocence of the accused largely depends: s 
erroneous, the High Court has power to go into the facts fully~Ker™ 
Baksh v. K. E., 1905 P.R. 12. The High Court can examine the evidence 
where the case is not an ordinary one, and it Is necessary in the interes 
of justice to persuade the evidence to see whether the offence of the δὰ 
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has been established beyond reasonable doubt—Thekur Das, 28 Cr.L.J. 
834 (836) (Lah.). Where evidence against the accused is weak, suspicious 
and inconclusive, the High Court esn, on its revision side, examine and 
discuss the evidence on record and upset the findings of fact of the Lower 
Courts—Bhagwan Singh v. K. E., 1907 P W.R. 20. Where the Lower 
Courts have falled to scrutinize carefully the proof of corroboration of 
accomplice evidence, the High Court in revision entered into the evidence 
and set aside the concurrent findings of fact of both the Lower Courts— 
Manna vy. Emp, 9.1.0. 232, 12 Cr.L.J. 35, 1911 PW.R. 3, The High 
Court, as a Court of Revision, has power to re-examine the evidence if 
there are prima facie good grounds for doing so, especially where the 
accused has been given a non-appealable sentence and has no means of 
vindicating his character except in revision—Tikekar v Piareylal, 45 1.C. 
1002, 19 Cr L.J. 666 (Nag.). See also Abdul Wahid v. Abdullah, 45 All. 
656 cited under Note 1208 ante. 

Where the judgment of the Appellate Court is a meagre one and 
shows that the Appellate Court has not gone thoroughly into the questions 
dealt with at the trial by the Arst Court, the High Court will in revision 
investigate the original trial to see whether the nature of the procedure 
and the decision arrived at were such as to leave no dobut that the 
accused had a fair trial and that the decision was given according to law 
—Alay Ahmed, 20 Cr.L J. 270 (All), 50 1.C 978. 


But though the High Court has power to revise findings of fact 
arrived at by the Lower Courts and the law imposes no limits to this 
jurisdiction, (Chagan Daydram, 14 Bom. 331, Nobin v. Rassich, 10 Cal. 
1047) still it 1¢ not bound to do so, if it does not thmk ft, and will not 
exercise. such a discretionary power unless there appears on the face of 
the Judgment or order complained of or on the record some ground to 
induce the Court to think that the evidence ought to be examined in 
order to see whether there has been any faslure of justice—Keshab v 
Akful, 22 Cal, 998, of any mater:al departure from legal principles— 
Ram Lal, 51 Lalt 663, 30 Cr.L J 562 (564) The High Court is always 
averse to interfering on facts by way of revision as it would tend to 
remove the difference specially laid down by the statute between appeal 
and fevision—Hafiz Khan y. Emp, 1 OWN 878. It is unusual in 
revision to disturb a finding of fact unless it 15 so manifestly erroneous 
that a miscarriage of justice would result from its being uncorrected— 
Emp v Buranshatb, 6 Bom LR 1096, Chagan Dayaram, 14 Bom 331, 
Dult Chand v. Emp., 18 Ce Lj 437 (441) (Cal), Shudoo, 29 Cr L J. 936 
(938) (Sind) , Bankatram, 28 Bom 533, Ratanlal 244, Md Zaburv.K E, 
9 OL] 488, Hiranand v Emp., 17 SLR 245. 25 CrLJ 134. 
Ordinarily, the High Court will not in revision go behind the concurrent 
findings of the Courts below on 2 question of fact~Maruthayee v Appavu, 
24 CrL.J. 476, ATR. 1923 Mad 237, 31 MLT 388, Tabu vy Emp, 
26 CrL J. 393, 6 Lah L.J. 326. It 1s the settled practice of the High 
Court to accept the Andings of the Lower Appellate Court as correct, 
unless such findings are based on no legal evidence or are manifestly erro- 
neous—Lukman, 21 SLR 107, 27 Cr.L J. 1233 (1234), Allahbux, 23 
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SL.R 216, 30 Cr.L J. 548. When the Appellate Court has dealt with 
the evidence carefully and has not omitted to consider any relevant of 
important portion of the evidence, the High Court will not interfere in 
revision with the finding of fact of the lower Appellate Court—-Gayo Singh 
v. Emp, 4 P.LT. 265. The uniform practice of the High Court is not 
to exercise its power of upsetting a finding of fact, except for some 
extraordinary reason, and the circumstance that the High Court itself, 
after examining the evidence, might have come to a different conclusion 
ts not such a reason—Maganial, 14 Bom. 115; Thakur Das, 28 CrlJ 
834 (836 (Lah.), The High Court can interfere with regard to finding of 
fact, only on very exceptional grounds, such 2s a misstatement of evidence 
by the Lower Court, or the misconstruction of documents, or placing by 
that Court on the accused the onus of proof contrary to the law of evi- 
dence—Emp v Ganesh, 12 Bom LR 21; or where there has been ἃ 
conviction of 2 clearly innocent person—Emp. v. Nandeyappa, 8 Bom LR. 
851. When the High Court sets aside a conviction as being bad in law, 
it 1s not necessarily bound to go further into the question whether on 1:8 
facts established by the evidence a conviction of some lesser offence 
might or might not be recorded—Afensur Husain, 41 AS! 587 


1211. Power to allow composition :—The High Court ἮΝ 
a Court of Revision has power to give effect to the compounding 
offences which the parties have agreed to after conviction—Nidhan ¥ 
K E, 1904 PLR, 252, Emp. v. Ram Pyart. 32 All 153; Emp v. Shi00. 
45 All 17, Lallavy K E,170C. 92, Bhatyalal, 30 Cr.L.J 960 (Nae) 
Ram Sarup, 13. 0.C 161,71C 539 This is now expressly provided ue 
the new sub-section (5A) of section 345 added by the Amendment Act 0 
1923, In Adhar vy Subodh, 18 CWN 1212, Akhoy v. Ramesanar 
Cal 1143, Andi v Emp, 3 PLT 458, S Rangayya ν. 5. Ramavso, 
39 Mad 604, Νραν KE, 11 ALJ, 13; Emp v Lala, 15 ALJ 467 
and Crowa v Harnam, 1918 PR. 35 it was held that the High Court nad 
no power to allow composition in revision These cases are no Jonget 
good law The High Court may in revision grant permission to compoun' 
the offence and acquit the accused where such permission was wronkly 
withheld by the lower Court—Titan v. Chintan, 55 Cal 1190, 30 Cr μ) 
484 (485); Singheswar v Al Hasan, 1929 Cr C. 272 (Pat). 

1212. Power to order restoration of property ee 

High Court in its revisional jurisdiction has the power under section 43 
(4) of making any amendment or any consequential or incidental order that 
may be just and proper An accused person may upon his acquittal 
the High Court in revision be restored to possession of the property © 
which he has been deprived in favour of the complainant—Mamt ὃς 
Bhegwanti, 27 All. 415. The High Court may in the exercise of 15 
tevisional powers pass an order under sec 517 to refund the money 
received by false pretences—Nga Than, 15 Cr.L J. 585 {Bur.). ᾿ 

1213. Power to consider case of non-appealing accused ; 
—Where two or more persons have been convicted by the Sessions re) 
and one of them has appealed, the High Court has power under see 45: 
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to deal with the case of the accused persons not appealing against their 
conviction, while considering and trying the appeal preferred by the other 
accused; clause (5) of this section does not in any way affect the jur:s- 
diction of the High Court to deal with the case of the non-appealing 
accused—Broja Rakhal, 5. CW.N 330; Mir Mouze v. KOE, 31 CL. 
305, Ratan Singh, 1893 A.W.N, 51, Raghu v. K. E., 5 P.LJ. 430; 
Bichinta, 1916 P.W.R. 7, 17 Cr.L J 97; Allah Ditta v. Crown, 25 Cr LJ 
435 (Lah); Champa Pasin, 29 CrL }. 325 (334) (Pat.). Where four 
Persons were convicted and three of them were awarded non-appealable 
sentences, and on appeal by the other the conviction of all of them is 
found to be wrong, the High Court has power under this section to deal 
with and set aside the conviction even as regards those who have not 
appealed—Karam Ali, 1891 A.W.N 149, Bhola, 39 All. 549; Alur Mouze, 
31 C.LJ 305 Similarly, where there are several convicted persons and 
one only of them has applied for revision, the High Court has power to 
deal with the convictions of all offenders who were tried together and 
convicted, though only one person has applied for revision—Mangr Ram, 
If CrLJ. 17,4 1C 611, 1909 PR 9. Sangh Nadan, 12 1C 215, 12 
Cr.L.J 495, (1911) 2 M.W.N. 170, Tulse, 29 Cr L J. 259 (260) 


1214, Power to expunge remarks from Lower Court’s 
judgment ‘—In a Bombay case, a Sessions Judge in convicting the 
accused passed certain remarks about the complainant, 2 police officer, 
as a result of which he was dismissed from service He thereupon 
applied to the High Court to delete the remarks from the judgment of 
the Sessions Judge. It was held, dismissing the application, that it would 
be an extraordinary exercise of the powers of the High Court, to expunge 
from the Lower Court’s judgment the remarks complained of—Shidrama- 
yya, 19 Bom.L.R 912, 19 Cr.L.J. 97, 4310. 321 In an Allahabad case 
it was held that the High Court could not do so even under section 423 
(4) read with section 439 because the ‘amendment’ mentioned in section 
423 (d) means an amendment of the main order, and the incidental or 
consequential order means en order incidental to and consequential upon 
the main order; that 1s, the High Court could make an amendment or pass 
an incidental or consequential order only when there was en appeal 
or feyision-petition against the main order, but where the main order 
passed by the Lower Court had not been appealed against, the High 
Court could not entertain an application merely for expunging certain 
remarks made by the Lower Court im its judgment—Emp v. Dunn, 44 
All 40t (405). But where there has been an appeal or revision petition 
against the order of the Lower Court, the High Court in dealing with the 
whole evidence of the case and considering the judgment can expunge 
any improper remarks made in it by the Court below This will be 
evident from 2 C WN celvi; Lackchun, 1 OLJ 141, 15 Crh J. 420, 
and Thomas Pellako, 141C 643, 5 Bur.LT 20 In Makaya ν. Kin Lat, 
it 1C 1000, 4 Bur.L T 173 the Chief Court held that it had power to 
expunge the objectionable passage from the Lower Court's Ὲ 
though it refused to do so Ν 


But βεοίοπ 561A (newly added by the Amendment Act of 1923) ε΄ 
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inherent power to the High Court to make any order to secure the ends 
of Justice, and thus to expunge any objectionable remarks from the Lower 
Court’s judgment, irrespective of the fact whether there has or has not 
been an appeal or revision petinon against the main order Thus, i 
Amar Nath v Crown, 5 Lah. 476 (481), 26 Cr.L.] 463, where a Sessions 
Judge made certain unwarranted remarks about the testimony of a Pole 
witness, and that witness applied to the High Court im revision to expunge 
those remarks from the judgment of the Sessions Judge, the High Court 
directed those remarks to be expunged, although there was no revision 
petition in the main case in which that witness gave his evidence 80 
also, where one of two accused tried together by ἃ Magistrate was acquitted, 
and the Sessions Judge, in an appeal preferred by the other accused 
against his conviction, passed certain remarks about the acquitted person 
impugning the correctness of the acquittal, and that person applied to the 
High Court to expunge those remarks, the High Court ordered the remarks 
to be expunged, although no revision petition was made mm the man 
case—Abdul Anz v Emp., 25 CrL J. 1245 (Lah). The Bombay #nd 
Allahabad cases cited above (19 Bom.L.R. 912 and 44 All. 401) must be 
deemed as overruled by sec. 561A. See also Benarsi Des ν. Crown, 6 
Lah 166, 26 P.L.R. 318, 26 Cr.L.J. 1326, where the High Court 
expunged certain remarks in 4 Magistrate’s judgment about a person wh0 
Was not a party or a witness in the proceedings. See also Notes under 
sec, 361A 
1215, Power to interfere in a pending case 
section 435, the High Court can call for and examine the re 
any proceeding οἱ an inferior Criminal Court not only to satisfy 1156} 
to the correctness, legality or propriety of any finding, sentence of Of er 
of such Court, but also as to the regulanty of any proceedings ot that 
Court; and for that purpose it has power to interfere at any stage of the 
proceedings in a pending trial, Thus, it can interfere when the Pt 
ceedings before the mferior Court have not proceeded any further beyor' 
the issue of summons—~Ramanathan v. Subrahmanya, 47 Mad. 722 (725). 
47 M.L.J. 873, 25 Cr.L.J 1009, Q Ε. v. Nageshappa, 20 Bom 543 
(545). But where the trial has not proceeded beyond the stage of examina- 
tlon of only two wunesses, 80 that there has not been any Andine 
sentence or order, nor there is any allegation of the proceedings being 
irregular, the High Court will not interlere—Sheo Saran v Jitendra, 28 
Cr.L.] 814 (Oudh) The High Court can interfere with a case while 
it is stil! pending in the subordinate Court, and can quash the proceedings 
if the materials before the Magistrate disclose no offence and πὸ useful 
puspose would be served by continuing the proceedings—Hart Charan 
v. Girish Chandra, 38 Cal. 88 (74), 13 C.L J. 43, 11 Cr J. 525, ἔπι 
vy Krishna Rao, 6 N.L.J. 119 The High Court can interfere at as etl 
ἃ stage as when the accused has been summoned to show cause why 
sanction (under sec. 195) should not be granted for his prosecunot”” 
Ὁ. E. v. Jagan Singh, 1892 A.W.N 102; Chadha v. Emp., 14 ALJ. 8 
18 Cr.L.J. 46. The High Court can interfere with the proceedings of # 
Magistrate while they are in the interlocutory stage pending Snvestigauen. 


:—Under 


cords of 
t as 
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and may suspend such proceedings, even without having the record before 
it—Abdool Kadir, 20 W.R. 23. The High Court can, pending trial, inter- 
fere with the interlocutory order of a Magistrate refusing to summon certain 
witnesses for the defence—Rovel Singh, 1901 P.L.R. 130. The High 
Court can interfere pending trial when the Subordinate Magistrate im- 
properly declines to take any evidence or to allow cross-examination of 
the prosecution witnesses and arbitranly follows a procedure of his own— 
Durga Dutt, 10 AL.J. 144, 13 CrL.J. 443 (444), Where the Magistrate 
has decided that no evidence for the prosecution is necessary to prove the 
offence, the High Court can interfere at an interlocutory stage in order to 
determine whether it is necessary for the prosecution to adduce evidence 
of the offence—Lurindaram v Karachi Municipality, 8 SLR 238, 16 
Cr.L J. 255, 28 1.0 111. If a charge ss framed where no charge should 
have been framed, the proceeding of the Magistrate becomes irregular, 
and the High Court has power to interfere, under this section as well as 
under section 561A, during the pendency of the case to prevent the abuse 
af the process of the Court and to secure the ends of justice by setting 
aside the charge—Gokhul Prasad v. Devi Prasad, 23 A.LJ 21, 26 Cr.LJ 

748 (749) The High Court has power to examine the proceedings of the 
lower Court at the stage when a charge is framed, and, if necessary, to 
set aside the charge and quash the proceedings if no offence appears to 
have been committed—Tarak Singh, 29 P.L R. 237, 28 Cr.L.J 755 (756); 
Harendra v. Jotish, 40 C.L.J 283, 26 CrLJ 545 (547), Amar Nath, 
10 Lah.L.J. 485, 30 Cr.L J 162 (163), Bishen Das, 1910 P.R 33, 8 IC. 
1161 (1165), 12 Cr LJ. 50; Tahiru v. fatlu, 9 LahL.J. 440, 28 CrL.J 

1040. Where the trial was a vexatious and protracted one, and material 
injury was thereby likely to be caused to the accused the High Court 
interfered during the pendency of the trial and set aside the charge in order 
to prevent further harassment of the accused—in re Kuppuswamt, 39 Mad 

561, 28 MLJ 505, 16 Cr.L J. 477, Chand: v. Abdur Rahaman, 22 Cal 

131, Shripad, 52 Bom, 151, 29 CrL J -317 (318), Choa Lal v Anant, 

25 Cal 233 (234) Where the notice and the preliminary order of a 
Magistrate under sec 112 were defective and could not form the basis 
of a proceeding under sec 110, the High Court interfered and set aside 

the proceedings so far taken by the Magistrate—1910 PWR 18, 11 

Cr.L J. 388 


But though the High Court has power to interfere with pending pro- 
ceedings at any stage, it will not do so except only under rare and excep- 
tional circumstances—Choa Lal v Anant Pershad, 25 Cal 233, Inamulla, 
2 ALJ. 673, 2 CrLJ. 790, Salamatrai, 9 CrLJ 270, 1 SLR 30, 
In re Kuppuswami, 39 Mad 561, 16 Cr L.] 477. Mahomed v Muhammad 
Idris, 26 Cr.L J 1101 (Sind); Madhab ν Emp , 26 CrLJ 1093 (Nag) It 
is only in exceptional instances that the High Court will interfere with 
the action of a subordinate Court im respect of any pending case, especially 
when such 8 case has reached the stage where a charge has been drawn 
and only the defence of the accused remains to be heard No hard and fast 
rule can be laid down on the subject, because the mterference of the High 
Court should be regulated by the particular cricumstances of each case; 
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but speaking generally, it is inadvisable to interfere in a pending case, 
unless there is some manifest and patent injustice apparent on the face 
of the proceeding and calling for prompt redress—Jagat Chandra v. Ὁ. Ε΄. 
26 Cal. 786 (790); Manilal ν. Kambera, 22 $L.R. 79, 28 Cr.L.J 644 
The High Court will allow the proceedings in the Subordinate Court to 
80 on and take their course and will not interfere with a pending pro- 
ceeding, even though it is irregularly conducted, unless there is exceptional 
ground for interference-—~Chea Lal v. Anant, 25 Cal. 233 (234); Im re 
Sam: Goundan, 20 L,W. 937, 26 Cr.L.J. 421 422). It ss impossible 85 
well as undesirable to lay down any hard and fast rule to determine 
whether any particular case is of such an exceptional nature as ta call for 
the interference of the High Court during its pendency; but one safe 
Practical test would be this, namely that a bare statement of the facts οἱ 
the case without any elaborate argument should be sufficient to convince 
the High Court that it is a fit one for its interference at an intermediate 
stage IF it is contended by the accused that the offence charged against 
him 1s a civit wrong rather than a criminal trespass, obviously that question 
cannot be determined by the High Court on the bare facts of the case 
without a lengthy or elaborate argument, and this Court cannot therefore 
intervene duting the pendency of the case and set aside the charge 
Choa Lat vy Anant, 25 Cat 233 (235). The High Court will not mterrrt 
the course of a trial by interfering with a decision of a Magistrate that he 
has jurisdiction in a case If the High Court has to decide in the midst 
of the tria) held in a Magistrate's Court as to whether he has jurisdiction 
or not, st would be interferimg in a most improper manner on ἃ Fomt 
which may conclusively have to be decided on appeal—Kashi Rom ¥ 

Dikstet, t Luck 48, 3 OWN 104, 22 Cr J. 191. The High Court 

will rarely interfere in the midst of a trial and order commitment, uess 
it is shown that the failure on the part of the Magistrate to comm't 3 

extremely improper—Bilodar v K E, 13 OLS 490, 3 OW.N, 20h 

27 Cr.L.J. 417 (418) The High Court will interfere with a pending 19] 

only when it is satisfed that an interference is necessary and that any 

delay in the rectification of the error will cause waste of time or a M5 

wartiage of justice--Sobha Ram, 1946 PR 8. 

1216, Power to enhance — sentence :—This is 8 powe? 
which is not conferred by sec, 423, and the High Court can exercise this 
power not as an Appellate Court but only in revision Thus, in an apres 
against 2 conviction by 4 prisoner, the High Court dismissed the apree 
as an Appellate Court, but enhanced the sentence as a Court of Revision 
—Mchter Ali, 11 Cal, $30, The effect of secs. 423 and 439 read topether 
15. that the High Court when hearing an appeal against a conviction may 
alter the finding under sec. 423, and then as a Court of Revision may 
enhance the sentence under this section so as ta make the sentencr 
appropriate to the altered finding—Bak Reddi, 37 Mad. 119 (123). © 
District Magistrate or Sessions Judge or the Government Plesder may dr? 
the attention of the High Court to a sentence with a view to its he 
enhanced. The High Court may also of its own motion send for the nels 
and take action with a hike object But it is not for 8 private complaiay7 
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to apply to the High Court for this purpose. J! he considers a sentence 
unduly lenient, he should draw the attention of the Government to the 
fact—In re Nagjt Dula, 48 Bom 358 (300), 26 Bom.L.R. 182, 25 Cr LJ 
966; Lakhi v Raju, 19 SLR. 64; Nga San v Nga Ye, 5 Bur.L.J. 1, 
27 Cr.LJ 818. The Calcutta High Court is of opinion that a private 
complainant may make an application to the High Court for enhancement 
of sentence where a grossly inadequate sentence has been passed which 
deserves to be enhanced, and the High Court has power to issue a Rule 
on such application, but it 1s ἃ safe practice not to interfere on such 
applications made on behalf of private complainants But if a rule has 
been issued, the High Court should go into the facts and ascertain whether 
the sentence should be enhanced—Pramatha v. Ganga Charan, 33 C WN 
395 (398) In this case, the High Court, after considering the facts, 
enhanced the sentence, even though the Crown did not appear in support 
of the Rule But in another case, where a Rule was issued on the 
application of a private complainant, but the Crown did not appear, the 
High Court refused to enhance the sentence (although it was considered 
to be inadequate and discharged the Rule) ‘‘Had the application been 
made at the instance of the Crown, I should have been more inclined to 
enhance the sentence’’—Al: Akabbar ν Kasem 33 C WN. 605 (608), 
1929 Cr C. 439 (virtually dissenting irom 33 C WN 395). 


Where an accused’s revision petition against his conviction has been 
dismissed, the High Court can entertain 2 second revision petition from 
the complainant or a reference from a District Magistrate (sec. 438) for 
enhancement of the sentence. The disposal of the first revision petition 
is no bar to the disposal of the second revision petition or reference, 
though arising out of the same original trial, because the Judges disposing 
of the revision petition filed by a convicted person against the propriety of 
his conviction cannot be said to be adjudicating on the question of 
enhancing the sentence, so that the matter of the second proceeding can- 
Not be said to be of the nature of res judicata so as to violate sec 369 
It cannot be accepted as a sound principle that once the High Court has 
passed any order in a criminal revision, it 13 functus officio and 1s precluded 
from entertaining any further revision petition or reference or from pro- 
ceeding suo mofu, in respect of another aspect of the case—In re Saryed 
Amf, 26 Cr L J. 583 (585, 586), forabha: 50 Bom 783, 27 CrL J 1173 
(1175) 

Generally the cases in which the powers of the High Court to enhance 
the sentence have been exercised are those im which the records have 
been called for by the High Court or which have been reported to it, 
or which otherwise comes to its knowledge on ἃ perusa! of the returns 
from the subordinate Courts But when the case comes to the knowledge 
of the High Court by an appeal being filed by the accused against his 
conviction, it 1s not desirable, :f the appeal rs admitted. to issue a notice 
at the same time for enhancement οὗ the sentence It 1s mmcongriutous that 
the Court should im the same breath admit the appest, and should cal! 
upon the accused to show cause why the sentence should not be enhanced, 
The proper procedure is to deal frst with the appeal, and then to consider 
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whether a notice to enhance the sentence should issue—Mangal Naran. 
49 Bom. 450, 27 Bom L.R. 355, 26 Cr L.J. 968 (969). 


And conversely, when ἃ Sessions Judge has reported a conviction to 
the High Court for the purpose of enhancing the’sentence, and the High 
Court rejected the reference, it is not precluded from entertaining ἃ 
stibsequent revision petition presented by the accused against his con- 
viction—Kohna Ram, 45 All. 11, 23 CrL.J. 496 


The High Court has power to enhance a sentence so as to alter 115 
nature—Ram Kuria, 6 All. 622. Thus, where a Sessions Judge convicted 
the accused of culpable homicide not amounting to murder and sentenced 
him to seven years’ mgorous imprisonment, the High Court in revision 
altered the conviction to one of murder and sentenced him to transportation 
for life—-Golam Muhammad, 1871 PR. 11. Where the Sessions Judge 
convicted the accused of murder but sentenced him to transportation fot 
life, and the murder appeared to be singularly brutal, the High Court in 
revision enhanced the sentence of transportation to a sentence of death— 
Dwarka ν Emp ,4 OWN 977, 28 Cr.L J. 980 (982) 


An application by a private complainant for enhancement of sentence 
will not be entertained by the High Court except in extreme cases, ¢& 
where the sentence passed by the Magistrate 15 wholly inadequate-—Del 
Singh v Ram Charan, 30 CrL J 219 (All), Khuda Baksh v Feroz Din 
30 Cr 1.1 300 (Lah ) 

An enhancement of sentence 1s a serious proceeding, and the High 
Court will not interfere as a Court of Revision im order to enhance the 
sentence if the sentence passed by the Lower Court involves substanual 
punishment, and should interfere only if the sentence 1s manifestly (0 
adequate-—Chunt Lal, 1889 PR 7,, Saif Al, 1898 PR 17, Dhana Lal, 20 
Cr.L.J. 764 (760) (Lah), Sitaram y Emp., 12OLJ 421,20WN 550, 
26 Cr.L.J 1364, Ghura, 6 OWN 43, 30 CrLJ 544; 10 SLR 207 
And for this purpose the High Court should see whether there 1s matter 
on the record of the csse showing that the sentence passed is clearly 
inadequate to the offence—Emp. v. Mahadeo, 26 Cr L J. 821 (824) (Nag) 
Hurnath, 20 WR. 223 The High Court will be reluctant to enhance the 
sentence passed by the Sessions Court except on very serious grounds 
It will not enhance the sentence when the Public Prosecutor im the Sessions 
Court has allowed that Court to pass the sentence it did without any 
serious attempt to modily it—Kassim, 17 SLR 268, 26 CrLJ 17. 
The mere fact that the High Court would have inflicted a heavier punsh- 
ment if the case had come belore it for trial is not a proper ground for 
enhancement of sentence, specially if the sentence passed by the Magistrate 
is a substantia! one—Khana, 29 CrL.J 276 (Lah); Budha, 1910 PR 7. 
20 Cr.L.] 212, 49 LC. 772, Suaram v Emp, (supra), Kassim supt® 
Ita public servant is proved to have taken bribes, exemplary punishment 
should be awarded. Where, in such a case, the sentence inflicted by the 
lower Court was inadequate, the High Court would enhance the sentence 
—Jehangir, 29 Bom.L.R. 996, 23 Cr.LJ 1012 (1018) But the High 
Court will’ not interfere in a case where a sentence his been paseed PY 
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the Magistrate on a consideration of all the circumstances of the case and 
No question of principle is Involved, even though the sentence appears 
to be lenient Even in cases of communal disturbance, the Government 
should refrain from appealing to the revssional jurisdiction of the High 
Court for enhancement of sentence, unless violence has been done to some 
general principle which requires immediate and authoritative interference 
—Nasrullah, 29 Cr.L.J. 446 (447) (AI) 


Where the fact of previous conviction was brought to the notice of the 
Magistrate at the commencement of the trial, but he paid no attention 
to it, the High Court would interfere to enhance the sentence, but if the 
previous conviction was not a recent one but took place nearly 3 years 
prior to the present offence, and there was nothing against the accused 
during the persod that intervened, the High Court would not think it 
necessary to enhance the sentence—Prem, 27 AL J. 397, 30 CrL.J 529 
(530) But where the fact of previous conviction which was known to 
the prosecution was not at all brought to the notice of the Magistrate 
through the negligence of the prosecution, the High Court would not 
interfere to enhance the sentence To permit the prosecution to plead 
their own negligence and to harass the accused with further proceedings 
directed towards the enhancement of the sentence would be to put a 
premium on the negligence of the prosecution—Bashir 30 Cr.LJ 505 
(506) (All); Gul, 1902 P.R 21, 1902 PLR 144; Hyoth Mastan, 2 Weir 
574 A fortiori, the High Court would not interfere to enhance the 
sentence, where the previous conviction was not known to the prosecution 
at the time of the trial, but was discovered after the conviction—Maidhan, 
1905 P.R. 19, 2 Cr.L.J 228; Nur Mahammad, 1905 PR. 43, 3 CrL.J. 
341; Sham Singh, 1884 PR. 36. 


The High Court does not generally interfere in revision to enhance the 
sentence when the convicted person has undergone the full term of his 
imprisonment or has paid the fine imposed upon him, even though the 
order of the Court below is clearly wrong in law—Hart Singh, 1913 
PWR 29, 14 CrL.J 599 (600), 1909 P W.R. 64, Jagat Singh, | Lah 
453, 21 Cr LJ 557 The High Court ts slow to interfere in cases where 
interference would involve the imprisonment of persons already discharged 
from jail—Chuni Lai, 1889 PR 7 But the test in each case 1s, whether 
the sentence inflicted by the try:ng Court involves substanual punishment. 
The High Court will not interfere if adequate punishment has been 
inflicted , but if the sentence 1s manifestly inadequate, it is competent to 
the High Court to impose an additional punishment, even though the 
accused has served out the whole of the imprisonment inflicted by the 
lower Court—Chuni Lal, supra, Shankar Narayan, 28 Bom L R 300, 27 
Cr.L J. 557 ($58); Jagat Singh, supra, Shahzad Ahamad, 30 CrLJ 240 
(241) (Lah) Where the Magistrate's order was proper on the materials 
before him, the sentence should not be enhanced in reviston on the 
ground of previous conviction being disclosed, it is not fair to the accused 
to reverse the conviction and direct him to be committed to the Sessions, 
after he has undergone the {ull term of imprisonment inflicted by the 
Magistrate, merely because his previous convictions were not known at 
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the time of his trial by the Magistrate—Crown v. Usman, 17 Cr.L] 3. 
9SL.R 95 The High Court will not interfere to enhance the sentence. 
after a long period has elapsed—Nasrullah, 29 Cr.L.J. 446 (447) (All). 


The power of enhancement conferred on the High Court under sec 
439 is lumited only by clause (3) of this section, This clause does not 
tegard the difference in the powers of the trying Magistrate under sec. 32. 
but lays down that in cases of sentences passed by Magistrates not em- 
powered under sec. 34, the limit of enhancement shall be the sentence 
that might have been inflicted by a Presidency Magistrate or a Magistrate 
of the first class Therefore the High Court has power to enhance the 
sentence of imprisonment to two yeats—Crown v. Kamal, 9 SLR. ὃ2, 
16 Cr.L.J 712, 30 LC 1000 The High Court has the power to inflict 
any punishment which might Rave been inflicted for the offence by 4 first 
class Magistrate, and 1s not limited to the powers of the trying Magistrate 
—fagat Singh, 1 Lah 453, 21 CrLJ. 557, The words ‘enhance the 
seMtence’ presuppose that a sentence has been imposed by the Lower 
Court. Therefore whese no sentence has been passed by the trying Masis- 
trate but the accused has been released on probation under sec 562. the 
High Court cannot substitute a sentence of imprisonment or whippns in 
revision—Nur Khan, 48 1.C, 979, 20 Cr.L.J. 99 (Oudh), Ghasite, 37 All 
31,12 ALJ 1244, 16 CrL.J. 43 

Lastly, the power of enhancement of sentence can be exercised under 
this section where the sentence passed by the Magistrate 1s a legal πὲ 
A retrospective sentence of imprisonment for the period already passed ὃν 
the accused in the lock-up is not a legal sentence—-Asghar Ali, 1919 P 
27, 20 CrL.J 684, 521 604 

1217. Procedure if two Judges differ :—If two fearned 
Judges of the High Court differ in a Criminal Revision case, sec. 439 read 
with sec 429 fequires the case to be decided by a third Judge, and 
prectudes any further appeal under the Letters Patent or any reference 
to a Full Bench under the rules of the Court~Dudikula Lal Sahub, 40 Mae 
976. But where an aplication is made to the High Court rot under 
sec, 435, Cr. P. Code, but under sec 107 of the Government of Irdit 
Act, section 439 of the Code cannot apply, and consequently sec Ὑπ' 
(which is referred to in sec. 439) is also not applicable; and therefore 
if in such a case there is a difference of opinion between the Judges, the 
Provisions of sec. 36 of the Letters Patent will apply, and the decision © 
the semor Judge will prevail—Morram v. Mrijan, 47 Cat 433, 21 Cr. 
25, 24 C.W.N, 97. 

1218. Sub-section (2) —Notice to accused :—The fangurze 
of this sub-section is mandatory and it is clearly enacted 2s 29 exceP 
tion ro section 440 An order of enhancement of sentence is an ae τ 
the prepidice of the accused, and if such an order is passed ais 
fiving the accused an opportunity of being heard, it 1s more than eee 
gulanty and the order so passed 1s without jurisdiction—In_ τό 168 
Naidu, 47 Mad, 428 (432); K. E. v. Romesh Chandra, 22 CN, ἢ ἢ 
Natha, Ratantal 170 Where 2 case comes to the knowledge of the Hh! 

. 
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Court by an appeal having been filed against a conviction, it is not desir- 
able, if the appeal is admitted, to issue ἃ notice at the same time to enhance 
the sentence. It seems to be absolutely incongruous that the High Court 
in the same breath should admut the appeal of the accused, and issue notice 
calling upon him to show cause why the sentence should not be enhanced 
The notice should issue after the appeal has been dismissed after being 
dealt with on the merits—Mangaf Naran vy Emp., 49 Bom. 450, 27 Bom 
L.R. 355, 26 Cr.L J. 968 Where notice hae been issued to the accused 
ta show cause why his sentence should not be enhanced, and at the hearing 
Neither the accused nor his counsel is present, the High Court cannot pass 
an order enhancing the sentence—Parasram v. Emp., 26 CrL]. 543 
(Oudh). 

Where a complainant applied to the High Court under sec 439 to 
revise an order of a first class Magistrate ordering payment οἱ compen- 
sation (under sec 250) to the accused, the High Court refused to pass 
any order where it appeared that the accused was dead and could not 
therefore be served with notice—Govinda v Keshavrao, Ratanlal 634 


A High Court may issue a warrant of arrest without previous notice 
to the accused, because a warrant of arrest 1s not an order to the prejudice 
of the accused within the meaning of this sub-section—Nga E. Moung, 
8 Bur LT 286, 16 CrL J 670, 30 1.0. 654 


If the High Court makes an order to the prejudice of the accused 
without issuing notice to him and giving him an opportumity of being heard, 
the order is a nulbty, and the High Court has power to vacate that order 
and rehear the matter m the presence of both sides—Ramesh Pada v. 
Kadambini, 55 Cal 417, 31 C.W.N. 960, 28 Cr.L.J. 831 (832) 


1219. Sub-section (4)—Interference with orders of 
acquittal :—As to the powers of the High Court to revise orders of 
acquittal at the instance of a private prosecutor, or on a reference under 
sec 438, see Note 1204 ante 


When the Government has not appealed, the High Court will not 
interfere with an oxder of acquittal except in extreme cases and under 
exceptional circumstances, whether it 15 moved by the District Magistrate 
or by ἃ private party—Mogal Beg, 42 Mad 109, Jorta v _ Parshottam, 
25 Bom L.R 488, 24 Cr.LJ 734, Khem Chand v Lalu, 3 Bur LJ 323, 
26 CrL J. 511 The High Court will not move in such a case unless 
there was some glaring defect ether in the procedure or m the view of 
the lay taken by the Court below afd there has been ἃ flagrant miscarriage 
of justice—Kamtkha Pershad, 2 Luck 680. 28 Cr LJ 788 (790); Basirulla 
ν Asadulla, 33 C.WN 576 

Though the High Court has jurisdiction to interfere in revision with 
an acquittal, at shall ordinarily exercise this jurisdiction sparingly and 
only in setious cases where it 1s Utgently demanded in the interests of 
public justice, to prevent a gross Muscarnage of justice—Nand Rem v 
Khazan, 19 ALJ 589, 22 Cr L J. 337 Fouydar v Kasi, 42 Cal 612 (616); 
Pramatha v. P. Ὁ Lahir:, 47 Cat 818 (827), Natesa v Emp., 28 M.LJ.- 
690, Vellayanambalam ν Solai, 39 Mad 505, Rameshwar, 53 Bom. 564; 
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Parakanakkan y. Amir, 20 LW. 327, 26 Cr.L.J. 249; Sankarlinga v. 
Narayana, 45 Mad. 913; Pahelwan vy. Sahib, Singh, 19 A.L J. 382, 22 
Cr Lj. $97; 6 All. 484, Feredoon Cawasji, 41 Bom. 560 (562), Mehr v 
Nur Md., 26 PLR. 644, 26 Cr LJ. 1596; Panchan v. Upendra, 49 All. 
254, 27 ΓΤ 1407; Ssban Rai v, Bhagwant, 5 Pat. 25, 27 Cr.L) 235, 
6 PL. 833, Kamikha Pershad, 2 Luck. 680, 28 Cr.L.J. 788 (790); 
Sher Khan v Anwar Khan, 23 N.L.R. 40, 28 Cr.L.J. 523 (528); Binds 
Prasad y Ripusudan, 5 N.LR. 4, 9 Cr.L.J. 201, 1 1, 238, The High 
Court will interfere with an order of acquittal only where there has beet 
4n error m law, of where the trial has been illegal or so radically and 
incurably irregular as in fact to have occasioned a failure of justice—Sher 
Khan v. Anwar Khan, supra Thus, the High Court will interfere where 
a Magistrate acquitted the accused disregarding the uncontradicted evidence 
and facts admutted which proved the guilt of the accused, and acted 
illegally in tying a Warrant case as a summons case—Sabathi v Kuppa- 
sami, 15 M.L.J. 225. Where the trying Magistrate, in Ins judgment of 
acquittal, witle laying great stress on all considerations that might affect 
the credibility of the witnesses for the prosecution, omitted to consider 
what might be advanced in their favour, and also failed to appreciate the 
corroborative value of an important witness for the prosecution, the High 
Court set aside the order of acquittal and directed a retrial—Shaik Baza 
ν, Raika Singh, 18 CW N. 1244 An order of acquittal will be set Se 
in revision where the acquittal is the result of an alleged composivon which 
turns ont to be invalid—Harnam ν. Sam Das, 24 Cr L.J. 120, ¢.g, where 
the Magistrate acquitted the accused by allowing the parties to compro™st 
a non-compoundable casc—Zahiruddin v. Nasiruddin, 24 CrLJ 185 
(Oudh) The High Court will not hesitate to interfere where the acquittal 
13 based on a manifest error in law appearing on the face of the judgrent 
~Ahmedabad Municipality v Manganlal, 9 Bom.LR 156, § Cr.) Ws 
Nanhi Bahu v. Dhunde, 6 ALJ 758, Hardeo, 1 All. 139, The Hish 
Court will in revision set aside an order of acquittal and order 4 serriss, 
where in a sertous case of rioting in connection with the possession of tans, 
the Magistrate did mot come to any finding on the question of possessios— 
Surendra v. Janaki, 53 Cal. 471, 27 Cr.L.J 975, The High Court +! 
interfere where the order of acquittal was not passed on the merits, but 
was made on account of the death of the complainant, and the complainant's 
son w2s not allowed [0 continue the proceeding—Jitan y. Damoo Saft, 
1 PALL 264, 20 Ο WN. 862, 18 Οτ.1..1. 151. Where the case was posted 
Jor an unusual hour (namely 7 a M.), and the complaint was dismissed ast 
the accused acquitted for non-appearsnce of the complamant at that umes 
the High Court interfered and ordered a retrial, otherwise an ae 
would escape punishment through sheer accident~Subbiah y. Inakotioba 
21 Cs.L.§. 138 (MadJ. An order of acquittal passed by the Lowes ont 
wilt be set aside where the judgment of that Court Is very summsry 80 
contains πὸ discussion of the case of distinct hndings on the questiont 
involved —Nabin Chandra v. Rajendra, 18 Cr bb J. 519 (Cal}- The Hiss 
Court will exercise its power to set aside an 2cquittal, where there a 
been no srial, or where there his been 2 denial of the fight of 151 {πὶ 
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—Siban Rai v. Bhagwant, 5 Pat 25, 6 P.L.T. 833, 27 Cr.L J. 235. Where 
there were grave irregularities in procedure and the trial was conducted 
im an atmosphere of prejudice, the High Court interfered with an order 
of acquittal—Gangadhar v. Reid, 25 ΟΝ, 609 (Khoreal shooting case), 
23 Cr.L.J. 41. The High Court will interfere in certain exceptional 
circumstances where a matter of public importance is involved—Municipal 
Board v, Vadyadhan, 24 O.C 57, 22 CrL J. 638, 63 ILC. 334; see also 
Ahmedabad Municipality v Maganlal, supra An application for revision 
against an order of acquittal may appropriately be allowed, when legal 
pots alone are involved—Crown v. Thamman, 1918 P.R. 8. But the 
mere fact that the High Court if it were sitting as a Court of Appeal 
would have come to a different conclusion of fact 1s no ground for 
exercising revisional jurisdiction upon ἃ petition against an order of 
acquittal—Vellayanambalam v Solai, 39 Mad. 505, Mellor v, Muthia, 20 
CrLJ 101, 35 ML.J 518, Binda Prasad v. Ripusudan, 5 N.L.R. 4, 
11Ὸ 238,9Cr.LJ 211, Damodar vy Juyharsingh, 26 Cr L.J. 1348 (Nag ). 
The High Court should not interfere with an order of acquittal when the 
question is merely as to the appreciation of doubtful evidence, and there is 
flo patent error or defect in the order of acquittal passed by the Lower 
Court resulting in grave injustice—Vellayanambalam v Solat, 39 Mad. 505; 
Mellor v Mutha, 35 MLJ 518, 48 1C 981 When the acquittal of an 
accused is based on a finding of fact, the High Court will not interfere 
in revision—-Crown v. Harphul, 7 Lah.L J. 42, 26 P.LR 38, 26 Cr.L.J. 
689 Where the trial Court has acquitted the accused after giving due 
weight to all the evidence on the record, the High Court will not interfere 
—Mehr Nur Md v Nur Md, 7 Lah.LJ 367, 26 P.L R. 644, 26 Cr.L.}. 
1596 Where the Magistrate took one view of the oral evidence and the 
Sessions Judge took the opposite view, and there was no legal point or 
question of jurisdiction involved, held that there was no ground for inter- 
ference with the order of acquittal—Khem Chand v. Lalu, 3 Bur.L.J. 323, 
26 Cr.L J. 511 A mere error of procedure is not by itself a good ground 
for setting aside an acquittal, thus, a mere error of improper admission 
of evidence which was not essential to a result which might have been 
come ta wholly independent of it, 1s not a ground of interference—Ganga 
Singh v Rambhajan, A.1R 1925 Pat. 165, 25 Cr.L J 1266 (Pat); so also, 
an omission by the Appellate Court to serve the notice of appeal on the 
complainant or on the officer appointed under sec. 422 is not a ground for 
setting aside the order of acquittal passed by the Appellate Court—Para- 
hanakkan v. Amir, 20 LW. 327, 26 Cr.LJ 249 The High Court will 
not interfere in revision with an order of acquittal passed by a Magistrate 
of competent jurisdiction who has taken ἃ correct view of the law, 6 g., an 
order of acquittal passed by a Magistrate on a prosecution for an alleged 
offence under sec, 225B I. P Code, irregularity mstituted on ἃ report sent 
in by ἃ Munsif which was treated as a complaint—Emp v. Madho Singh, 
ΑἹ All. 409, 23 A L.J. 189, 26 Cr.L J. 865. 

The above remarks equally apply to cases of revision against a1 order 
of discharge under sec 253: and the High Court would be unwilling or 
very reluctant to interfere with an order of discharge based on a con- 
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sideration of all the prosecution evidence, when no evidence has been shut 
out and there is no illegality or irregularity in the procedure adopted ty 
the trying Court, even if the High Court should on the materials on the 
record consider that it was a fit case for the framing of a charge and 
putting the accused on his defence—Mellor v Mutha Chetty, 35 MLJ 
518, 20 Cr.L J. 101, 481. 981. 


Converting acquittal into conviction :—~The High Court may interfere 
wath an order of acquutal, when such interference ss urgently demanded 
in the interests of justice (see supra); but it cannot convert ἃ finding of 
acquittal ints one of conviction. Thus, it cannot set aside the order cf 
acquittal passed by the Sessions Judge on appeal, and restore the order of 
conviction of the trial Court—Rameshwar, 53 Bom 864, 30 Cr.LJ 1062 
(1064), 31 Bom.L.R 529. After reversing the order of acquittal, the 
proper order of the High Court must be one remanding the case to the 
lower Court and directing the retrial of the accused person—Rameskuar ¥ 
Govind, 23 A L.J. 433, 26 Cr L J. 970; Q E v. Balwant, 9 All 134; Har 
Piart v. Nathe Lal, 22 CrL.J 97 (All), 59 1C 401; Nand Ram Υ 
Khazan, 19 A.L.J. $89, 22 Cr.L.J. 337; Ma Nyen ν. Maung Chit, 7 Rang 
538, 1929 Cr. C. 497. Though the High Court, in exercising revisional 
powers against orders of acquittal, can go into the questions of fact. stil 
it cannot then and there convict but can only order a retrial—Virurial ν 
Sadhu, 1908 P.L.R 157, 8 CL J. 462, But the High Court will net 
order a retrial, when such order would be tantamount to converting #4 
acquittal into conviction Whefe owing to non-recording of evidence 
or improper recording of inadmissible evidence the High Court reverses 
an order of acquittal, it can direct a retrial; but in a case where thefe is πὸ 
erroneous recording or shutting out of evidence, if the High Court vere 1° 
set aside the acquittal and order a retrial on the same evidence, It ¥ ΟΣ 
be the same thing as sending the case to a Magistrate with directions 10 
convict; in other words, it would be for all practical purposes convernmg a? 
acquittal into conviction—Ma Nyen v. Mg. Chit, 7 Rang. 538, 1929 Cr. & 
497. 


The High Court, as a Court of Appeal, is not debatred from 
ἃ finding of acquittal into one of conviction, because sec, 439 
the powers of the High Court when acting as a Court of Revision, 30 
not as a Court of Appeal. An Appellate Court has no such restrictiot 
under‘sec. 423, cl (2). But as a Court of Revision the High Court cor 
convert an acquittal into conviction—Bali Reddt. 37 Mad. 119 (122, 123) 
Q. E. v. Jabanutla, 23 Cal. 975 (979). 


The only way of securing conviction in a case of ac 
appeal by the Local Government against the order of acq! 
Sheo Darshan, 44 Alt. 332 (333), 23 Cr.L J. 202. 


An order under sec. 471 is not an order of conviction. 
where the accused was acquitted by the Lower Court on the ΤΙ 
he was insane, τῆς passing of an order under sec 471 by the Hii 
in revision does not amount to an alteration of an order of acquit 
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one of conviction within the meaning of this sub-sectlon—Mahammad, 
42MLJ 72,23 Cr.LJ 71, ATR. 1922 Mad. 54. 


The High Court is precluded from converting the Anding of acquittal 
into one of convictron, im the absence of a Government appeal. But the 
High Court can convict the accused person of an offence under another 
section of the Penal Code upon which he has not been acquitted by 
the Lower Court. Thus, in a tral for an offence under sec. 302 1. P. C., 
the tral Court acquitted the accused under sec 302 1, P C. but con- 
victed him under sec 323 1 P, Code Held that the High Court can 
in revision convict the accused of an offence under sec. 325 I. P. Code, 
im as much as the trial Court had not considered the applicability of sec, 
325 1 P C and there was no acquittal under sec 325 I. P. Code— 
Duliv Mangh, 24 ALJ, 414, 27 Ce.L J. 564. 

Conviction Οἱ one offence and acquitted of another :—It was held in 
some cases that the word ‘acquittal’ in this sub-section meant a complete 
acquittal on all the facts and allegations charged, and not an acquittal 
in respect of one charge and conviction in respect of another; therefore, 
where the accused was convicted by the Magistrate of one offence and 
acquitted of another, in the same tral, the High Court had power in 
revision to corivert the acquittal into conviction—Bhola v. Emp., 1904 ° 
PR 12,1CrLJ 942 Thus, where the accused was charged under sec, 
302 1 P Code but was convicted under sec 304 1. P. C, it was held 
that the High Court was competent to alter the conviction under sec. 304 
1 P C into a conviction under sec 302 I, P. C.—Fazal Khan v. Emp, 
8 Lah 136, 28 Cr.LJ 508 (following Bhole, 1904 PR. 12). It was 
explained in a Madras case that sub-section (4) of sec. 439 refers to a 
ease where the trial has ended in a complete acquittal, and not to a case 
where the trial has ended in a conviction but the Court has wrongly 
apphed the law or has wrongly found some fact not proved and has in 
consequence held that the conviction should be under some section of 
the I P Code other than the section properly applicable—Bal: Reddi, 37 
Mad 119 (123), followed in Emp vy Shahu, 20 SLR. 352, 27 Cr.L.J. 
112% (1122 In a Patna case, where the accused was convicted by a 
Magistrate under sec. 205 I. P C., but the Sessions Judge on appeal 
altered the conviction into one under sec. 419 I. P. C., the High Court 
being of opinion that the former offence had been committed and not 
the latter, altered the conviction into one under sec 205 I. P. Code. 
The High Court remarked that the substitution of the conviction under 
sec. 419 for one under sec. 205 by the Sessions Judge did not amount to 
an acquittal of the accused with regard to the offence under the latter 
section and that sec. 439 (4) Cr. P. Code was no bar to the High Court 
re-altering the conviction under sec. 419 into one under sec 2051 P. C. 
~—Ganpat Lat v. Emp., 6 Pat 217, 28 Cr.L J. 529 (531). Where the 
accused was charged under secs. 148 and 326 I. P. C. but the Magistrate 
convicted him under sec. 148 and acquitted him under sec. 326, the 
High Court converted the acquittal into conviction under sec. 326 I. P. C., 
at the same time maintainmg the conviction under sec. 148 I. P. C.— 
Wazir Kunjra, 7 Pat. 579, 30 Cr.L.J. 673 (675). But the Bombay High 
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Court dissented from this view. Thus, where the accused was convicted 
by a Magistrate under sec. 326 I. P. C. but the Sessions Judge on 
appeal altered the conviction into one under sec. 323, held that the order 
of the Sessions Judge was to be taken as an acquittal of the offence 
under sec. 326 1, P. C., and the High Court could not restore the con- 
viction under sec. 326, because it would amount to converting a finding 
Of acquittal into one of conviction—Emp. v. Shivaputraya, 48 Bom 510 
(511), 26 Bom L.R, 438, 26 Cr.L.J. 830 (dissenting from Bhola v. Emp. 
1 Cr.L.J 842, 1904 P.R. 12}. The Allahabad High Court alsa held that 
an order of acquittal could not be converted into an order of conviction, 
even though the acquittal was a partial acquittal, Thus, where the 
accused was charged with both murder and culpable homicide, and the 
Sessions Judge acquitted him on the charge of murder but convicted him 
of culpable homicide, the High Court in revision refused to convict the 
accused of murder—Sheo Darshan, 44 All. 332 (333), 20 A.L J. 190, 23 
Cr.L.J. 202. In a very recent Madras case, where the accused was 
charged with murder (sec 302 I. P. C) but the Sessions Judge convicted 
him under the second part of sec 304 I. P. C., held that the High Court 
had no power to convict the accused of murder. The order of the 
Sessions Judge amounted to an order of acquittal in respect of the charge 
of murder, and the High Court has no power to do what 1s tantamount 
to converting a finding of acquittal into one of conviction. The finding 
of acquittal referred to in sec. 439 (4) does not necessarily mean complete 
acquittal. The wording of the section says nothing about the acquittal 
being partial or complete It includes cases where there has been 81 
acquittal in respect of a particular offence, and a conviction in respect of 
another—In re Subba Chuhlt, 50 Mad, 259, 52 M.L.J. 707, 28 Crd 
397 (dissenting from Bah Reddt, 37 Mad. 119). These conflicting views 
have been recently considered in a case coming before the Judicial Com- 
mittee, and they have laid down that if the accused is charged with murder 
{sec. 302 I. P. C) but 1s convicted by the Sessions Judge of enlpable 
homicide not amounting to murder (sec 304 1. P C.), it amounts to an 
acquittal in respect of the charge of murder under sec. 302 (although the 
Sessions Judge has not recorded an express finding of acquittal on this 
charge of murder), and the High Court cannot in revision convict the 
accused under sec 302, for that would be tantamount to converiag i, 
finding of acquittal into one of conviction, and that the ‘acquittsl 
mentioned in sec 430 (4) does not contemplate only a complete acquittst 
in respect of all charges and offences but includes a case where the 
accused has been acquitted of the charge of murder but convicted of the 
offence of culpable homicide not amounting to murder—Kzshan Sine 


50 All, 722 (P.C), 33 CW.N 1 (3, 5, 6), 26 ALL J. 1099, 30 Bom tt 


774, 6 Pat 217 and 7 Pat. 579 is overruled. 


The Rangoon High Court holds that where a man 


charged with murder 
has been convicted by the Sessions Judge for a minor offence, 


the 
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question whether the High Court can convict the man of murder (of which 
he has been acquitted by the Sessions Judge ) depends on whether the 
High Court is dealing with the case both as an Appellate and a Revisional 
Court, or whether it is merely acting im ats revisional capacity. If the 
High Court is acting both as an Appellate and a Revisional Court, it can 
convict the appellant of murder and sentence him to death (On Shwe ν, 
Emp., 1 Rang. 436, 25 CrL.J. 247) But sf it is acting solely as a 
Court of revision, it cannot convert the acquittal of murder into con- 
~viction—Emp. v. Kan Thein, 4 Rang. 140, 5 Bur.L J 80, 27 Cr L.J. 1393. 


Where the accused was convicted by a Magistrate under secs, 420 
and 507 I. P. Code but on appeal the Sessions Judge held that secs 420 
τ .and 507 were not the proper sections applicable on the facts and altered 
the conviction to one under sections 385 and 508 I Ρ C, the High Court 
can convict the accused under secs. 420 and 511 1 P Code (attempt to 
cheat), Such an order would not amount to an alteration of acquittal into 
conviction, because the Sessions Judge has not considered whether the 
accused was guilty of an attempt to cheat and has not recorded any Anding 
of acquittal on such a charge, and the prohibition in this clause did not 
apply to this case The case is one in which it was difficult to say what 
the offence committed by the accused was, on the facts proved In such 
a case 1t was doubtful whether the alteration of one section mto another 
by the Sessions Judge could be said to be a case of ‘acquittal’ under the 
former section, within the meaning of this clause—In re Doratsamy, 48 
Mad. 774, 48 M.L.J. 190, 26 CrLJ. 755, AIR 1925 Mad 480. 


1220. Sub-section (5)—No revision where right of 
appeal exists :—Under this sub-section, the High Court 1s preciuded 
from exercising the powers of revision at the instance of the accused who 
had a mght of appeal but did not exercise 11—Nandeyappa, 8 Bom LR 
851, 4 Cr.L} 446; Dinonath v Rojcoomar, 3 Cal 537, Bhagwan Singh, 
1907 PR 20, 6 CrLJ. 263; Emp. v Nilambar, 2 All 276; Gurdit 
Singh, 1904 PLR 1; In re Saravayya, 44 ML J. 366, Laxman Rangu, 
35 Bom 253, Jjumo v Emp, 8 SL.R 229, Harbhagwandas, 14 SLR 
173, 22 Cr LJ 313, 60 1C 1001 And therefore it 1s impossible for an 
appeal filed beyond hmitation to be treated as an application for revision 
as far as criminal procedure goes—Gertmal v Shewa Ram, 20 5.1. Ε 90, 
27 CrLJ 780 (781) Where the accused who had a right of appeal to 
the Sessions Judge did not appeal but came in revision before the High 
Court, this Court would be precluded from hearing the applicant, 
and in such a case the High Court cannot even interfere sue motu, for 
that would be an evasion of the statute, which the Court cannot permit 
—Nuran v Emp, 18 SLR. 262, 25 CrLJ 1362, Jumo v. Emp, 8 
S.L.R 220, 19 CrLJ 252 Thus, in an application by an accused 
person for revision of an order of a Magistrate refusing to allow a private 
vakil to appeal on his behalf, if was held that the case was not one for 
interference in revision because the sccused could have appealed from 
his conviction and made it a ground of appeal thst he was improperly 
deprived of legal assistance at the trial—In re Saravayyo, 44 M.L.J. 366, é 
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ALR. 1923 Mad. 494 Where a complaint {s made by a Court under 
sec, 476, the accused has a right of appeal to a supetior Court and it 
Js not competent ta the High Court to quash the proceedings in revision 
Abdul Kartm, 10 PLT. δι, 30 CrL.J. 765 (766), But there 1s 
no inflexible rule thay where the accused has 4 right of appeal and does 
not exercise it, the High Court cannot excreise its revisional powers 
under this section; δας such powers should be sparingly used and in 
very exceptional circumstsntes—Ala Baksh, 6 All 484, Ordinarily when 
an aceused has a tight of appeal but has not exercised the same, the 
High Court wilt not permit him to apply in revision instezd, But where 
the effect of not allowig the revision is to make him suffer long persods 
of imprisonment when under the law a sentence of only a few months 
could he imposed on him, the High Court will interfere under the general 
powers of fevision~in re Pavanar, 20 L.W. 914, 26 Crbj. ΤῊ], la 
as much as this sub-section directs that where an appeal lies and no appeal 
is brought, no proceedings by way of revision shall be entertained at the 
instance of the patty who could have appealed, it is clearly desirable 
that District Magistrates should not place difficulties in the way of-persons 
entitled to appeal by calling for the ‘proceedings and taking action upon 
them within the petiod allowed for appeal—Lakanaw, 10 Bur.L.T, 165, 
18 Cr.L.J. 355. 

No appeat after revision :—-Where a case has been heard in revision 
and orders have been passed after the High Court tully went into the facts 
οἱ the case, the Court cannot afterwards hear an appeal in the same case 
1890 A W.N, 225 

Revision after appeal:~—Atthough the High Court is competent 15 
interfere th revision as well as to interfere on appeal, sult at could ΠΟ 
have been the intention of the Legistature that a person, who had appeal 
ed and had the opportunity of advancing ony objection he desired ἰδ 
take to the proceedings of the Lower Court, should agajn have the 
opportunity of raising any points of Jaw he may have omutted to raise “Ἁ 
the appeal, by an application for revision—Venkatachalam, 2 Welt 513 
But the High Court after it has acted as a Court of Appeal, may act 33 8 
Court of revision on special grounds, ¢.g., to Correct an error which 
cannot be set right by appeal. For instance, if a man should be found 
guilty of murder and sentenced to 7 years’ transportation, then af oe 
prisoner should appeal on the facts the High Court might uphotd 1 
finding of guilty of murder on appeal, and afterwards as a Court Ὁ 
sevision might set aside the sentence of 7 yeafS’ transportation and pass ἃ 
fegaf sentence for murder—Gora Chand, 5 W.R. 45. 

1221. Sub-section (6) :—By vittue of this new clause, a 
accused person, who has been called upon to show cause why 4 sentence 
passed upon him should ποῖ be enhanced, will have the right of showias 
not only that the sentence should not be enhanced but that the whole τ 

viction is wrong This amendment enables the High Court rot δ 
to refuse an enhancement of sentence but also to set aside ἃ ραν εν 
if the High Court finds that not only the sentence but the conviction 35 
Is equally unjustifiable, 
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The object of the amendment has been thus stated: “Under the 
Code as it stands, the High Court has been given the power to enhance 
the sentence in case of persons who have been convicted by Lower 
Courts Now, suppose the accused person takes the conviction and he 
does not care (0 appeal. Rather than undergo the expense of going to 
the High Court and appealing against the sentence, he suffers the 
sentence and keeps quiet But the police are not satisfied with the 
sentence imposed by the Magistrate or Sessions Judge who tried the 
-case. They say, he should have been given a longer sentence or a longer 
punishment, and therefore they drag the poor man to the High Court. 
“When he appears before the High Court, it stands to reason that he 
should be able to say ‘Well, I have been wrongly convicted, but you 
want to impose 4 heavier penalty now. I was content to let things alone, 
but here the police won't leave me alone, they have dragged me to the 
High Court, now let me establish my smnocence, the case is not proved 
against me, the evidence is false, I want to establish that’ Sir, there 
are Judges and Judges. Here the luck οἱ the zccused depends upon the 
particular Judge who hears the particular case * * * We must not leave 
it to the sweet will and discretion of particular Judges to say whether 
they will hear that point or not If the man ss able to satisfy the 
revising authority that the man is entitled to acqusttal, it is only mght 
that the High Court should do so”—Legislative Assembly Debates, 8th 
February 1923, page 2081 


Prior to this amendment, in cases that came up before the High Court 
for enhancement of sentence, it was the practice to accept the conviction 
-as conclusive, and to consider the question of enhancement of sentence on 
that basis; see Emp v. Chinto, 32 Bom 162, 7 Cr.L J. 119, 10 Bom L.R. 
93. But this 15 no longer correct; the amendment 1s intended to give 
the accused person, who has been brought to the bar of the High Court 
to answer why ἃ sentence passed upon him should not be enhanced, the 
tight of showing by argument a fortiort not only that the sentence should 
not be enhanced but that the conviction itself 15 wrong and should be set 
aside—Emp v. Mahadeo, 26 Cr LJ 821 (Nag), Jorabhar, 50 Bom 783, 
27 CrLJ 1173 (1174) The effect of the enactment of this sub-section 
is that the High Court when adjudicating upon an application for enhance- 
ment of sentence, 1s converted into a Court of Appeal against convicnon 
and the accused is entitled to show that his conviction was unjustifled— 
Emp. v Te; Ram, 27 PLR 112, 27 CrLJ 380 (381) An accused 
person when showing cause why his sentence should not be enhanced, 
is entitled to show that the whole tral was illegal (¢ g as contravening 
the provisions of sec 234), though the question of illegality was not 
raised at the trial—Emp. v Manant 49 Bom 892, 27 Bom LR 1343, 
27 CrLJ 308 
But where a High Court has given a finding on appeal as to the 
guilt of the acctised person, and subsequently 2 nonce 15 served upon that 
person to show cause why his sentence should not te enhanced. he 1s 
mot at lberty under sec 439 (6) to re-open the question of the correctness 
sof his conviction because of the inherent incapacity of a Bench of the . 
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High Court to reconsider a decision given by another Bench {secs- 369 
and 430j—forabhai, 50 Bom. 783, 28 Bom L.R. 1051, 27 Cr.L J. 1173 
(1175) Sintilarly, where an accused has filed a petition against his con- 
werion and that petition has been dismissed by the High Court (whether 
én fimtne or on the Merits) and then proceedings are rakes against him 
before the High Court for enhancement of the sentence, the accused 
would be preciuded from re-agitating the question of the legality of the 
Conviction, because the High Court cannot decide again what jt has decided 
once~In re Sayed Anif, 26 Crb.j. 583 (586) Mad.), Sher Singh, 8 
Lah $2, 28 Cr lJ 266, Dhanna Lal, 10 Lah 241, 30 Cr J. 815 (518). 


Power of accused to challenge findings of Jact .—Where'an accused 
has been convicted by a Magistrate, and that conviction has been ¢con- 
firmed on appeal by the Sessions Judge, and then a notice ss issued to 
the aceused to show cause why the sentence should not be enhanced, the 
accused js entitled under this sub-section to show that his conviction is 
wrong, and it doing so he is entitled to challenge the findings of fact of 
the fower Appellate Court It is not correct to say that he can show 
cause against his convictton only on points of law In showing case 
the accused 15. entitled to argue that the estimate of evidence made by 
the Courts helow is erroneous and that the conviction 1s against the 
weight of evidence upon the record; and the High Court can go into the 
evidence to find whether the conviction can be sustained—Radan Singh, 
30 Cr.L J 933 (935, 936) (AN) The Lahore High Court is also of opimon 
that where an accused person, whose conviction has beer confirmed 02 
appeal, apples in revision, and a notice is also issued (0 show cause 
why the sentence should not be enhanced, it ts competent to him [0 
show from the whole record that he ought to have been acquitted, 40! 
he cannot be restricted with any considerations that the pplication 15 att 
revisfon onfy and not an appeal The High Court can therefore £0’ 
through the facts and consider the whole evidence—Kala, 20 PLR 437 
30 Cr.L.J. 699 (700), But the Sind Court 1s of opinion that while this 
subsection gives the accused the right to show cause against his convicr 
tion, fe cannot claim the night to attack the findings of fact, of he has 
appealed to the fower Appellate Court and that appeal has been dismissed 
If he had not appealed but had remained content on account of the heht 
sentence inflicted on him by the trial Court, and then a notice is issued 
why his sentence should not be enhanced, he should not be denied the 
opportunity of challenging the findings of fact, while showing cause 
against his conviction ynder this sub-section. But he cannot claim the 
same pfivitege wf he had appealed and lost, and the High Court will ποῖ 
disturb the findings of fact of the lower Appellate Court—Luiman, 24 
SLR. 107, 27 Cr.L J. 1233 (1234) Ἢ he has exercised his right of 
appeal and the appeal has been dismissed, Ne cannat, in shownng cause 
under thig sub-section, challenge the findings of tact of the Lower 
Appeliste Court, but he can, 35 ym an ordinsry rewsion 2ppheatiot, only” 
show cause to the eXtent that the conviction was based in no legal evr 
dence or was manifestly erroneous—Shidoo, 29 Cr L J. 936 (937) (Sind)- 
And this nrincinle annies whether tha aneacat wae αἱ ea δὴ ὑμῖν 
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merits or was dismissed summarily, because the summary dismissal 
amounts to an order confirming the findings of fact and law of the trial 
Court—Shidoo, supra, 


Conviction on plea of guilty:—If a person has been convicted on 
his plea of guilty he cannot in showmg cause against his conviction, 
question the legality of his conviction or go behind his plea of guilty. 
He can only question the extent or legahty of the sentence (e g., whether 
the Court was entitled in law to pass such sentence) or he can possibly 
show that there was some defect in the proceedings or that the fact to 
which he confessed by his plea of guilty did not amount to an offence or 
the offence of which he has been convicted—fnanendra, 33 C W.N 599 
(604, 605), 49 CL] 432, 30 CrLJ 1038 


1222. Miscellaneous .—~Limitation —According to the practice 
of the Calcutta High Court an application for revision in criminal cases 
must be presented within 60 days from the date of the order complained 
of, exclusive of the time necessary for obtaining copies This 1s not, 
however, an inflexible rule, and in exceptional circumstances the rule may 
be departed from—Khetra Mohan v Darpa Narain, 43 Cal 1029 
Although there 1s no law of limitation applicable to revision applications, 
still it 1s the settled practice of the Allahabad High Court not to admit 
them unless they are made within a reasonable time after the order com~ 
plained of. An application for fevision preferred 5 months after the 
order complained of was passed was therefore rejected—Emp, v Ram 
Narain, 27 Cr. J. 1021 (All.) 


Finding of fact-—It 1s the practice of the High Court (Allahabad) 
in revision, unless very strong ground for an opposite conclusion 1s found 
to exist, to take the findings of the Lower Appellate Court and not of the 
first Court, as the facts of the case~Raghubar Dayal, 18 Cr LJ 435 (All.). 


New plea in revision —An accused cannot be heard to urge a new 
plea entirely inconsistent with the one already raised by him during the 
trial, unless he could establish that the case for the prosecution would not 
be believed and there is an element of doubt in it, in which case the 
benefit of doubt must be given to the accused—Raghubar Dayal, 18 
Cr.L.J, 435 (All). 


Loss of record-—The loss of a record after conviction is no ground” 
Jor the acquittal of the accused im revision In serious cases where the 
accused has been convicted and sentenced to a substantial punishment, 
it may be that a retrial may be ordered—18 Cr L } 737 (Pat) 


Rule to shew cause —A rule which ts issued by the High Court in 
revision should be read with the judgments which were before the Court 
at the time it was granted, and should be read reasonably in favour of 
the accused—Rakhaf Nohan, 2C WN 81. 


How to shew cause —A Magistrate who 1s called upon by the High 
Court to show cause against a tule issued by the High Court must askew 
the Legal Remembrancer to appear for him, and must not address the 
Registrar cf the High Court by letter—Hurro Soondery, 4 Cal. 20. 
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Duty of Magistrate showing cause :~—Though it is open to a Magis- 
trate catled upon to shew cause to submit his remarks 10 answer to the 
Rround urged by the petitioner who obtained the rule, it is not open to 
him to submit observations with a view to supplement or add to his judg- 
ment—Madhu Sudan vy. Sasti, 7 C.W.N. 859. ᾿ς 


Costs :--ῖ! a criminal revision is dismissed, the High Court cannot 
Brant costs to the other party. The Code has made provisions for 
Eranting of costs in certain specific instances (vide secnons 149, 433, 433. 
526 and 545), but has made no provision for granting costs of revision; 
and so the High Court cannot, even by invoking its inherent powers, 
grant costs in cases of revision, It can grant costs only m those cases 
where the Code makes express provision, but not in other cases, the 
maxim cxpressio umus est exclusio altcrius applhes—Senkaraling? ¥ 
Narayana, 45 Mad. 913 (919) (F.B). Even where the revision petition 
is brought by a private complainant against an order of acquittal, and the 
petition fails, the High Court cannot award costs to the other party 
{accused although it is quite reasonable that he should be granted costs 
—lbid, 


440. No party has any right to be heard either 

ἢ 7 personally or by pleader before any 

to Seas aan Court Court when exercising its powers © 
revision : 


Provided that the Court may, if it thinks fit, when 
exercising such powers, hear any party either personally 
or by pleader, and that nothing in this section shal 
deemed to affect section 439, sub-section (2). 


1223. Scope of section :—The rule in this section ss the Bene" 
ral ταῖς provided by the Legislature, and it must be taken as a κεραίαν 
tive recission of the general principle that persons are entitled to be heart 
before any order affecting them to their prejudice can be made—Noblt 
v. Russick, 10 Cal 268. Under this section, st is open to the Hig 
Court to determine the question raised by a Rule without hearing the 
counsel or pleader for or against the Rule—Bibhuts v. Dastmont. 
CLJ. 80. The High Court can des) with the question whether + 
District. Magistrate has properly exercised his power under sec 437, 
without giving notice to the accused or allowing him an opportunity © 
pemg heard—Nobin v Russick, 10 Cal 268. 

The provisions of this section apply only to revision, a1 
to the summary rejection of an appeal under sec 421— 
Tincowri, 12 C.W.N 248 This section does not apply to sec. 
that 15, if an order is passed to the prejudice of the accused, he mt 
heard elther personally or by pleader. 


1224. No right to be heard :—The revisional power pat 
High Court is exercised at its own discretion and no petitioner has 3 


nd do not apply 
Raj Kumar a 
439 (2 
st be 
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to be heard—In re Ranga Rao, 23 MLJ 371; Sripat v. Gahbar, 25 
A.L.). 1010, 29 Cr.L.}. 88 (89). And the fact that the pleader of a party 
was not heard when the High Court was exercising revisional powers is 
not a ground for a second application for revision or for review—Sripat 
Narain v. Gahbar, supra. The accused 1s not entitled to be heard when 
an order under sec. 436 is made directing a further inquiry into a summary 
rejection of complaint—Haridas ν. Sarttulla, 15 Cal 608 (see also the 
other cases cited in Note 1384 under sec 436) The High Court 
tefused to hear counsel who appeared to support a petition for the revision 
of an acquittal—Thandavan v Perianna, 14 Mad 363 Where an accused 
person applied in revision to the High Court, and pending the revision 
he was let off on bail and thereafter he absconded, held that the High 
Court would not hear his pleader in the revision application—Har Narain 
v. Emp, 24 Cr.L.J. 240 (Al), In a reference under sec 438 a counsel 
is not entitled to appear against the report—Reg v. Devama, 1 Bom 64. 
A private prosecutor cannot be allowed to appear on a reference to the 
High Court ander sec. 438 if he is heard at all, he can be heard only 
with the permission of the Court—Sudderuddin vy Ram Joy, 14 WR 51. 


But by virtue of the discretionary power given by the proviso, the 
High Court always hears counsel in matters of importance--Haradhan, 19 
Cal 380, Ram Nihore, 8 ALJ 237, 10 10 740, 12 CrLJ 231. 
Whether the matter is a matter of smportance must be left to the discre- 
tion of the Judge hearing the matter of revision—Sripat v Gahbar, supra. 
Where a complaint has been dismissed under sec. 203, and the compla:nant 
applies in revision, the High Court may, in its discretion, hear the com- 
plainant on the subject of his complaint, but to this linuted extent, viz , 
in order to see in effect what his case is about. If, for instance, that 
case on investigation should tend to show that there has been any denial 
of natura) justice or that some gross and palpable error has been com- 
mitted in the Court below, then the High Court would direct a rule to 
issue in drder to hear what ts to be said on the other side—Shamdasani, 
31 Bom LR 1144, 1929 Cr. Ο 555 (556) 


441. When the record of any proceeding of any 
b . Presidency Magistrate 1s called for 
dency. Muguteator ner by the High Court under section 
grounds of his decision 435, the Magistrate may submit 
He coe sidered by vith the record a statement setting 
forth the grounds of his decision 
or order and any facts which he thinks material to the 
issue; and the Court shall consider such statement be- 
fore overruling or setting aside the said decision or order. 
1225. A statement filed under this section takes away any irregu- 
larity in the proceedings of a Magistrate caused by the omission to recor 
reasons before referring a case under sec. 202 or dismissing a compl 
under sec. 203—Rengammat v. Knshnamachan, S MLT. 79. 


Pa 
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A statement submitted by a Presidency Magistrate under this section 
Must be regarded as a completion of the record and possesses a conclusive 
character as against affidavits—Bhawoo v. Muln, 12 Bom. 377. 

This section Is not enacted to emible Presidency Magistrates ta give 
fresh reasons for their decision contradictory fo those already given, but 
to enable them to supply reasons where in the exercise of their privilege 
under sec 370 they have given no reasons at all—Siarnammal v. Muni- 
Swami, 1929 MW.N. 893, 1930 Cr C. 120. This section does not 
abrogate the terms of section 263 or 370 It merely allows the Presidency 
Magistrate to supplement the reasons Which have becn already stated under” 
Sections 263 and 370 It does not apply where no reasons whatever have 
been recorded by the Presidency Magistrate, A Bench of Presidency 
Magistrates imposing a sentence of imprisonment for an offence must 
record their reasons for the conviction The omission to do $0 in a case 
where no record of the evidence was taken is a grave irregularity. But 
having régard to the reasons for corviction disclosed in the record gub- 
mitted by the Presidency Magistrate under this section, the High Court 
in this case did not set aside the order of the Bench on the ground of the 
irregulatity—fn re Dervish Hossain, 46 Mad. 253 


442. When a case is revised under this Chapter by 
High Court's order to the High Court, it shall, in manner 
be certified to lower hereinbefore provided by sectior 
Court or Magistrate. 425 certify its decision or order to 
the Court by which the finding, sentence or order revise 
was recorded or passed, and the Court or Magistrate to 
which the decision or order is so certified shal] thereupo? 
make such orders as are conformable to the decision 
so certified; and, if necessary, the record shall be 
amended in accordance therewith. 

1226. Scope of section :—This section deals with every case 
which is revised under this Chapter by a High Court, in other words, if 
applies to all revisions, whether under sec 435 or sec 439; and It pro- 
vides that it shall certity is devision ot order τὸ Yne Lower Court, but it 
contains no such provision that it will certify its decision to itself. This 
shows that the High Court cannot revise any judgment passed by atself— 
Press v. Κα E, 1909 PR. 4, 11C 747,9CrLJ 378 


PART VIII. 
SPECIAL PROCEEDINGS. 


CHAPTER XXxXIIl. 


SPECIAL Provisions RELATING TO CASES IN WHICH 
EUROPEAN AND INDIAN BriTIsH SuBJECTS 
ARE CONCERNED, 


This Chapter has been added by sec 27 of the Criminal Law Amend- 
ment Act XII of 1923. 


“The procedure for the trial of cases m which racial considerations 
are involved is included in a new chapter which takes the Place of the 
old Chapter XXXIIL of the Code 


“As regards the new Chapter XXXIIE it will be observed that it 
apphes to offences punishable with imprisonment which are alleged to have 
been committed outside ἃ presidency-town. The first step to be taken 
to secure that such a case shall be tried under the provisions of the 
Chapter is a claim to be made by the accused person before the Magistrate. 
Unless such a claim is made at one of the stages indicated for the trial 
of a summons-case or of a warrant case, or for the inquiry preliminary 
to commitment, the provisions of the Chapter will not apply. The 
Magistrate then makes such inquiry as he thinks necessary As a guide 
to the Magistrate in coming to a finding as to whether the case should be 
tried under the provisions of the Chpater or not, it 1s provided that 1f the 
complainant and the accused persons or any of them are respectively 
European and Indian British subjects or Indian and European British 
subjects, he shall find that the case should be tried under the provisions 
of the Chapter. For other cases with which both European British sub- 
jects and Indian British subjects are connected the Magistrate must be 
satisfied that it 1s expedient for the ends of justice that the case shall be 
so tried. This, it is observed, 1s the same criterion as that now con- 
tained in clause (e) of sub-section (1) of section 526 of the Code of 
Criminal Procedure relating to the powers of a High Court to transfer 
Criminal cases. If the Magistrate rejects the claim, the person has a 
right of appeal to the Sessions Judge whose decision 1s final, and if the 
claim is rejected by the Magistrate, the Magistrate 1s required to stay the 
proceedings until the expiration of the period allowed for the presenta. . 
tion of the eppeal, or, if an appeal is presented, until it has been decided, ἢ 
The period allowed for the presentation of an appeal is fixed by Article 


wu) 
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156A of the Indian Limitation Act, 1908, at seven days. The persons 
who will be included within the term “complainant”? for the purpose of 
these provisions are then defined by the proposed section 444, Incidentally 
public servants and officers and servants of companies, associations of 
bodies to which the Local Government by general or special order may 
declare the provisions of the section to apply, will not be included withia 
the definition merely because they have made a complaint or ιν ε 
information jn theit official or “‘quasi’’ official capacity. The procedure 1" 
summons-cases punishable with imprisonment 1s then laid down For 
warrant-cases which would normally be tried under the provisions οἱ 
Chapter ΧΧῚ of the Code, if it is found that the case ought to be med 
under the provisions of this Chapter a Magistrate is required, sf he does 
not discharge the accused, to commit the case for trial to the Court of 
Session, whether the case is or is not exclusively triable by that Court 
Normally in the Court of Session the case will then be tried by a jury ot 
mixed nationality, the majority of the jurors being either Indians of 
Europeans and Americans according as the accused person 1s an Indua 
or an European subject of His Majesty."~—Statement of Objects ond 
Reasons, Para 11, 


443. (1) Where, in the course of the trial oulside ἃ 
Determination regard. presidency-town of any offence 
Ing applicability of this punishable with imprisonment, the 
ee: accused person, at any time bejore 
he is committed for trial under section 213 or is asked fo 
show cause under section 242 or enters on his defence 
under section 256, as the case may be, claims that the 
case ought to be tried under the provisions of this Chapter, 
the Magistrate inquiring into or trying the case, aller 
making such inquiry as he thinks necessary, and afler 
allowing the accused person reasonable time within whiel 
to adduce evidence in support of his claim, shall, if he is 
satisfied— 

(a) that the complainant and the accused persons 
or any of them are respectively European 
and Indian British subjects or Indian an 
European British subjects, or 


(b) that in view of the connection with the casé of 

both an European British subject and ΔΝ 

Indian British subject, it is expedient Jo" 

the ends of justice that the case should 0¢ 

tried under the provisions of this Chapter 

record a finding that the case is a case which ought to be 


Sec. 443.} THE CODE OF CRIMINAL PROCEDURE 1213 


tried under the provisions of this Chapter, or, if he is not 
so satisfied, record a finding that it is not such a case. 


(2) Where the Magistrate rejects the claim, the 
person by whom it was made may appeal to the Sessions 
Judge, and the decision of the Sessions Judge thereon 
shall be final and shall not be questioned in any Court 
in appeal or revision, 


(3) Where the Magistrate rejects the claim, he shall 
stay the proceedings until the expiration of the period 
allowed for the presentation of the appeal or, if an appeal 
is presented, until it has been decided. 


This section has been framed on the lines recommended in Para 27 
of the Racial Distinctions Committee Report 


1226... The old law has been materially altered, and the mere 
fact that the accused is an European British subject does not ipso facto 
entitle him to a mght of any special procedure and does not specially 
restrict a Magistrate or a Court of Session in his or its power of punish. 
ment; nor is 1t necessary that the Magistrate should be a Justice of the 
Peace in order to have power to try the case—Barnsfield v [mp , μη 
Cr L.j. 918 (920) (Lah.). 


No special procedure is prescribed where both the complainant and 
the accused are European British subjects—Barnsfield, supra 


‘The mere fact of the accused person being an European British sub- 
ject does not entitle him to the benefit of Chapter XXXII He must 
claim before the commiting Magistrate to be tried under the special 
procedure, and the Magistrate must find that the necessary ingredients 
are present, If any such claim is made prior to commitment, but there 
is no finding by the Magistrate, the question cannot be raised in the 
Sessions Court If a claim 1s made and the Magistrate finds favourably 
to the accused, the order is Anal and the Sessions Court cannot go heliind 
at Tf the finding of the Magistrate is adverse, the party should spga+t, 
and the decrsion of the Sessions Judge would be final The intentiua at 
the legislature is clear that the point should not be raised in the 44, 
Court—Hay v. Emp, 28 OC 230,2 OWN 469, 26 CrLJ 1217 


A claim to be tried under the provisions of Chapter XXXIIf Is wi, 
different from a claim to be tried as an European British eulie 
under sec 528A So far as the former claim is concerned, the ὡς 
of the status of the claimant does not always arise, as 1s evideut [ 
provisions of clause (b) of sec 443 In a claim to be devi we 
European or Indian British subject (under sec 528A), the « + 
prove his own status, but in a claim to be tried under εἰμ 
Ch XXXII the claimant may of may not have to dae, “κα 
Emp., 52 Cal 337, 29 C W.N 447, 26 Cr.L.J. 401. 
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This chapter does not apply to Presidency Towns. There is no pro- 
vision in the Code for enabling ἃ person to put forward a claim to be 
tried under Chapter XXXII] either before a Magistrate holding an inquity 
or trial in a Presidency Town, or before the High Court during the tnd 
of a case. It is unreasonable to suppose that the Legislature even intended 
that when there was no knowing whether there would be a conviction of 
an acquittal (and both are open to appeal usder sec. 449) an inquiry might 
be asked for and the Court required to decide on the question as !0 
whether if tried outside a presidency-town the case would have beet 
triable under the provisions of Chapter XXXII, The only object of suc 
an inquiry 1s that the result of it may be availed of for the purposes of af 
appeal by the accused in the case of a conviction and by the Crown 12 
the case of an acquittal. The proper time to raise the question is whet 
leave to appeal is applied for‘ under sec, 449 (c)—Martindale v. Empu 
(supra). 

Proof of status :—A statement in an affidavit by the accused's wife 
that she heard from their grand-parents while they were all living together 

that the accused’s grandfather was born in England of English parents, 

though not controverted by the Crown by a counter-affidavit, is merely 
hearsay evidence and is not sufficient to establish the status of the accused 
as an European British subject—Thomas v. Emp., 53 Cal. 746, 27 Cr.LJ 

1304 (1306). In an application for leave to appeal under sec. 449 (ch 
the affidavit of the accused as to his nationality was held to be admissible 
~-Gallagher v. Emp., $4 Cal. 52, 28 Cr.L.J. 481 (482). 


444, For the purposes of section 443, “complain- 
ΠΣ Ἢ ant’? means any person ma ing’ 
plainant’” ~~ complaint, or in relation fo any 64s 
of which cognizance is taken under 
clause (δ) of section 190, sub-section (1), any person © 0 
has given information relating to the commission of the 
offence within the meaning of section 154: 
Provided that a Public Prosecutor, a public servant, 
a member, officer or servant of any local authorily, 4 
railway servant as defined in section 3 of the Indian 
Railways Act, 1890, or an officer or servant of any cate 
pany, association or other body to which the Loca, 
Government may, by general or special order publishe 
in the local official Gazette, declare the provisions 0} ae 
section to apply, shall not, by reason only of the fact tha 
he has made a complaint of, or given information ©. ΤᾺ 
offence in his capacity as such Public Prosecutor, Pu he 
servant, railway servant, member, officer or servant, his 
deemed to be a complainant within the meaning © ints 
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section, nor shall a police officer be so deemed by reason 
only of the fact that a report under section 173 relating 
to a case has been made by or through him. 


This section has been added by the Bilt, and did not exist in the 
Report of the Racial Distinctions Committee 


12268. The proviso lays down that the word ‘complainant’? does 
Not include a person who, although he is an Luropean British subject, is 
merely an instrument which sets the Court im motion Thus, where a 
public servant (who is an European British subject) makes a complaint, 
under the orders of the Government, as a public servant, this Chapter 
does not apply—Emp. v. Zahir Haider, 7 PLT 367, 27 CrLJ 1041 
(1050). The proviso is intended to exclude from the definition of “com- 
plainant’’ such persons as public prosecutors of public servants who make 
complaints or lodge informations before the police in their official capacity, 
irrespective of whether or not they have personal knowledge of the facts 
ofr a personal Interest in the case, fe, the definition excludes not only 
those public servants who file complaints as mere automatons of the 
Government but also those public servants who file complaints as mere 
automatons and at the same time have personal Knowledge o! the facts 
of, and a personal interest, tn the case-—Mrs, Burchell vy Emp, 20 51 
178, 27 Cr.L J 770 (771) 


445. (1) Where a Magistrate or a Sessions Judge 
decides under section 443 that a 
πάν πο in um- case ought to be tricd under the 
provisions of this Chapter and the 
case is a stimmons case, the Magistrate trying the same 
shall direct that the case be referred to a Bench of two 
Magistrates and shall send a copy of such order to the 
District Magistrate who shall forthwith provide for the 
constitution of a Bench of two Magistrates of the first 
class, of whom one shall be an European and the other 
an Indian, for the trial of the case. 


(2) Where the Magistrates constituting the Bench by 
which a case is tried under this section differ in opinion, 
the case together with their opinions thereon shall be laid 
before the Sessions Judge, who may examine any party 
or recall and examine any witness who has already given 
evidence in the case, and may call for and take any further 
evidence, and shall thereafter pass such judgment, 
sentence or order in the case as he thinks fit and as is 
.according to law, ᾿ 
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(3) Any person convicted by a Bench under this 
section shall have the same right of appeal as if he had 
been convicted by a Magistrate of the first class, and ony 
person convicted by a Sessions Judge under sub-section 
(2) shall have the same right of appeal to the High Court 
as if he had been convicted by the Sessions Judge αἱ ἃ 
trial held by the Sessions Judge under this Code. 


(4) In any case in which it is impracticable to constitute 
a Bench in accordance with the provisions of sub-section 
(I) in any district, the District Magistrate shall transfer 
the case for trial by a like Bench to such other district as 
the High Court may, by general or special order, direct. 


(5) Notwithstanding anything contained in this set 
tion, the Local Government may, by notification in the 
local official Gazette, direct that all summons-cases trie 
under the provisions of this chapter in any district specific 
in the notification shall be tried as if they were warrant 
cases in accordance with the provisions hereinafter in this 
Chapter laid down for the trial of warrant-cases. 


Sub-sections (1) to (4) of this section embody the recommendations 
contained m para 28 of the Racial Distinctions Committee Report 


As regards sub-section (5), the reason is thus stated by the framers 
of the Bill “The Local Government and High Courts were consulted 
on these proposals of the Committee ({.6., as regards the new section AAS} 
from the opinions recetved it is clear that in many areas in India ba 
proposals will be impracticable, snd it is considered that m any case a 
adoption of the procedure proposed for similar warrant cases (sec q 
namely, commitment to and trial in a Court of Session by jury, would net 
be more expensive than the proposals of the Committee ‘Accordingly: "ἢ 
is proposed (μὰ analogy with the powers given to Local Governmeals as 
sec 269) to permit Locat Governments to direct that in particular ae 
such cases shall be triable according to the provisions laid down fof u 
trial of similar warrant cases” —~Statement of Objects and Reasons, Para 

446, (1) Where a Magistrate or a Sessions Judge 
decides under section 443 that α΄ 


Procedure in warrant A der the 
cases eure in warrant case ought to fed tried un Pte 
provisions of this Chapter at oor 

case is a warrant-case, the Magistrate inquiring 10 


trying the case shall, if he does not discharge the accuse 
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under section 209 or section 253, as the case may be, 
commit the case for trial to the Court of Session, whether 
the case is or is not exclusively triable by that Court. 


(2) Where an accused is committed to the Court of 
Session under sub-section (1), the Court shall proceed to 
try the case as if the accused had required to be tried in 
accordance with the provisions of section 275, and the 
provisions of that section and the other provisions of 
Chapter XXUI, so far as they are applicable, shall apply 
accordingly : 


Provided that where the trial before the Court of 
Session would in the ordinary course be with the aid of 
assessors, and the accused, or all of them jointly, require 
to be tried in accordance with the provisions of sec. 284A, 
the trial shall be held with the aid of assessors all of 
whom shall, in the case of European British subjects, be 
persons who are Europeans or Americans, or, in the case 
of Indian British subjects, be Indians. 


This section embodies the recommendation of the Racial Distinctions 
Committee contained in Para. 27 of their Report. 


1227, Where the complainant is an Indian, and one of the accused 
persons js an European British subject, and the Magistrate decides that 
the case ought to be tried under the provisions of this chapter, and the 
case 18 ἃ warrant case, the Magistrate must commit the case to the 
Sessions He cannot, after making the above decision, assume jurisdic- 
tion in respect of the Indian accused persons by discharging the European 
accused —Banarst Das v Emp, 51 All 483, 27 AL.J 188, 30 CrL J. 218. 


Trial to be by jury,.—When an European British Subject is com- 
mitted to the Court of Session under the provisions of section 446 (2) 
the trial must be in accordance with section 278, that is to say, the 
accused must be tried by a yary, the majority of whom shall, if before the 
first jutor 1s called and accepted the accused so requires, consist of persons 
who are Europeans or Americans But when the trial before the Court 
of Session would in the ordinary course be with the aid of assessors, the 
accused has the right under the proviso to sec 446, to be tried with the 
aid of assessors, all of whom shall be of the category within which the 
accused comes By “ordinary course’? is here meant the course ‘whi 
would be followed in the absence of a claim by the accused to be de 
with under the provisions of Chapter XXXII or in the absence of a No 
fication by the Local Government under the provisions of section 
Bray v, Crown, 5 Lah. 515 (S17, 518). - . 

Cr. 77 
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447. 1} at any stage of an inquiry or trial under this 
Tourt to inform ac. Code it appears to the Magistrate 
tused persons of their that the case is or might be held to 
rights in certain cares. be @ case which ought to be tried 
under the provisions of this Chapter, he shall forthwith 
inform the accused person of his rights under this Chapter. 
The omission by the Magistrate to Inform the accused of his rights to 
be tried under this chapter is curable by the provisions of sec SH— 
Zagriya v. Emp., 3 Rang 220, 4 Bur.L.J 44. 
448. For the purpose of the trial in Rangoon of any 
person under the provisions of this 
7 References to Sessions Chapter, references to the Sessions 
dodge: te. be: παγόνει Judge shall be construed as refer- 
Court in Rangoon. ences to the High Court of Judica- 
ture at Rangoon. 


lating to eppents 449. (1) Where— 
(a) a case is tried by jury in a High Court or Court 
of Session under the provisions of this 
Chapter, or 
(b) a case which would otherwise have been tried 
under the provisions of this Chapter 15 
under this Code committed fo or transferté 
to the High Court and is tried by jury " 
the High Court, or 
(c) a case is tried by jury in the High Court in 4 
Presidency-town and the High Court grants 
leave to appeal on the ground that the cas¢ 
would, if it had been tried outside a pres 
dency-town, have been triable under the 
provisions of this chapter, 
then, notwithstanding anything contained in section 48 
or section 423, sub-section (2), or in the Letters Patent © 
any High Court, an appeal may lie to the High Court on 
a matter of fact as well as on a matter of law. 

(2) Notwithstanding anything contained in the 
Letters Patent of any High Court, the Local Governmen 
may direct the Public Prosecutor to present an appeal μ 
the High Court from an original order of acquittal passe 
by the High Court in any such trial as is referred to in 


sub-section (ἢ). 
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3} An appeal under sub-section (I) or sub-section 
2 shall, where the High Court consists of more than one 
udge, be heard by two Judges of the High Court. 
See Para. 7 (δ) and {c) of the Statement of Objects and Reasons, 


1227A. Appeal :—AMatter of fact, matter of law :—The accused, 
on appearing before the committing Maglstrate, asserted his right to be 
tried as an European British subject, and the Magistrate, being satisfied 
that he was one, passed an order that he was to be dealt with under 
sec. 443. In the trial before the Sessions Judge, the prosecution did not 
take any steps to have the Magistrate’s order set aside, but had him 
charged and tried In the ordinsry way. On appeal from the conviction, 
held that under this section, the appeal lay on a matter of fact as well as 
on a matter of law, and the accused could question the legality of the 
conviction, even though there might not be any foundstion for his claim 
to be tried under this chapter—Singleton v. Emp., 20 C.W.N. 260, 41 
C.L.J. 87, 26 Cr.L.J. 662. This section lays down that In cases tried by 
jury, an appeal lies to the High Court on a matter of fact as well as on 
a matter of law, therefore, in ἃ case tried under this chapter, the finding of 
a jury on a question of fact 1s not final, and therefore, to justify an 
interference by the High Court under sec. 307, the finding of the jury 
need not be manifestly wrong or perverse—Crown v. Bimal Parshad, 
6 Lah. 98, 26 P.L R. 263, 26 Cr L.J. 1241, 

Leave to appeal :—It 13 desirable that an application for leave 
to appeal under clause {c) should be made to the Judge who tried the 
case. The right of appeal depends upon extraneous circumstances which 
have nothing to do with the guilt of the accused, and the trying Judge [5 
better qualified than any one else to decide whether these circumstances 
exist ot not—Martindale v. Emp., 52 Cal. 347, 29 C.W.N. 447, 26 Cr, 
LJ. 401. But in another Calcutta case it has been held that, since no 
appeal would lie against the decision of the Single Judge refusing leave 
to appeal, it 1s better in the interests of justice that the application for leave 
to appeal should be heard by a Division Bench—Turner v Emp., 52 Cal. 
636, 29 C W.N. 458, 41 CL J. 325, 26 Cr.LJ 835 

Application for leave to appeal shauld be made with notice to Crown, 
but once the leave is granted without such notice, it cannot be revoked 
on the ground of want of such notice—Martindale v. Emp., (supra). 

This section gives the sight of appeal against the decision of a High 
Court in three classes of cases. The first class are the cases tried by jury 
in a High Court under the provisions of this chapter and can only 
apply to High Courts outside a Presidency Town The second class 
of cases are those which would otherwise be tried under the pro- 
visions of this chapter but are commutted or transferred to the High Court 
and tried by jury im the High Court. In these two classes of cases, 
an absolute right of appeal is given But in classes of cases referred to in 
clause (c} the right of appeal is dependent on the condition of granting 
of leave to appeal. The necessity for this condition appears to be due” 
to the fact that in cases which come under clause (δ) the question whether » 
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“Chapter XXXIII is applicable or not has been decided before the case 
is committed or transferred to the High Court But in cases which 
come under clause (c) thts question has not arisen, and it is to be decided 
by the High Court before leave to appeal is granted, and if that 1s 
decided in accused’s favour, he is entitled as of right to an appeal— 
Turner v Emp, (supra). 

Limitation :—An appeal to the High Court (Division Bench) 
from an order passed by a Judge presiding at the criminal sessions of 
the High Court, under clause (c} of this section is governed by Arncle 
155 of the Limitation Act, and if that appeal is barred, am application 
for leave to appeal is also barred; and consequently an application for 
the determination of the status of the accused as to his beimg 88 
European British subject under sec. 449 (c) read with sec. 443 is 
necessarily out of time--Thomas v Emp., 53 Cal. 746, 27 OrLJ 
1304. (1305) 

Practice :—Under the Rules of the Calcutta High Court, ἃ vakil 
could not appear for a party in an appeal from a tral held on the eriminal 
sessions of the High Court—Satya Narain v. Emp., 55 Cat 858, 32 
ΟΝ, 319 (328) 

450-463. * * * * - 

Sections 453, 454, 455 and 459 are now re-enacted as sections 528A, 
528B, 528C, and 528D, respectively. Sections 456-458 are incorporated 
in secs, 491 and 491A, section 460 is included in section 284A, sub-sec~ 
tion (2), Section 462 is now merged in section 326. The remaining 
sections (450, 451, 452, 461) are omitted 

1227B. Under the old Code, an European British subject had # 
right to claim to be tried by jury; that right was a substantive right 30 

“ pot a mere matter of procedure, and therefore where the commitment 
was made prior to the coming into force of the Amendment of 1923, but 
* the trial in the Sessions Court was held after its coming into force, hel 
that the accused’s right to be tried by jury was not lost, and he was not 
to be tried by the Judge with the aid of assessors—Emp v. Fitzmaurices 
6 Lah 262, 26 ΡΝ. 415, 27 CrLJj. 421. 


CHAPTER XXXIV. 
Lunatics. 


464. (1) When a Magistrate holding an inquiry °F 
ν a trial has reason to believe that thé 

κοὐ Focedure in ease of accused is of unsound min: tn 
3 consequently incapable of ma Ing 
_ his defence, the Magistrate shall inguire into the fact οἱ 
“such unsoundness, and shall cause such person to 0¢ 
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examined by the Civil Surgeon of the district or such other 
medical officer as the Local Government directs, and’ 
thereupon shall examine such Surgeon or other officer as 
a witness, and shall reduce the examination to writing. 


(1A) Pending such examination and inquiry the 
Magistrate may deal with the accused in accordance with 
the provisions of Section 466. 

(2) If such Magistrate is of opinion that the accused 
is of unsound mind and consequently inc1pable of making 
his defence, he shall record a finding to that effect and 
shall postpone further proceedings in the case. 


Change —Sub-section (1A) and the italicised words in sub-sec- 
tion (2) have been added by sec. 120 of the Cr P Code Amendment 
Act XVII of 1923 “The first omendment is consequential on the, 
amerdment in section 466 The second requires the Magistrate to record 
a finding if he 1s of opinion that the accused 1s of unsound mind and 


meapable of making a defence’’—Statement of Objects and Reasons 
(1914). 


1228. Application of section :—The provisions of this 
Chapter are incidental provisions for dealing with exceptional classes of 
persons. This Chapter is not to be so construed as to override the 
tules of general procedure, except in so far as the special provision 
contained in tt 1s clearly incompatible with the general provisions—1804 
P.R 11. When a charge of an offence to which Chapter XVIII applies 
is made before a Magistrate, he ought in the first place to make an 
inquiry into the truth of the charge; it is only when he 1s satisfied after 
such inquiry that there is a prima facie case against the accused that 
he can make the inquiry prescribed by this section into the question of 
the unsoundness of mind of the accused person—Ibid 


The question mvolved in this section 1s whether the accused 15 of 
unsound mind at the time of the trial, and therefore incapable of making 
his defence, and this question should not be confused with the question 
taised under sec. 84 1 P C as to whether the accused was or was 
not of unsound mind at the time when he commitied the offence with 
which he 1s charged—Chadami Lal, 1900 AWN 47 The question 
whether the accused was of unsound mind at the time of the alleged 
offence is an entirely separate one to be inquired into in an entirely 
Separate manner (see secs 469-471)—Santokh vy Emp. 7 Lah 315, 27 
Cr.L.J 552. See Bahadur, 9 Lah 371 cited under sec 469 When 
an issue is raised as to the soundness of the mind of the accused person, 
the Court is bound to inquire, before it begins to record evidence, whether 
the accused is or is not incapacitated by unsoundness of mind from 
making his defence. If it fails to do so, the subsequent inquiry about 
the soundness or unsoundness of mind does not cure the defect— 
Jhabbu, 42 All 137 


- 
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Examination by Civil Surgeon:—A Magistrate cannot consign 3 
lunatic to an asylum or jail on his own unprofessional opinion He must 
have before him the deliberate statements of the Medical Officer reduced 
into writing-—-Emp. v. Milan, 1 Bur. 87. 

A mere certificate of a Medical Officer of the District that the prisoner 
is of unsaund mind and incapable of making his defence is not sufficient 
evidence of the prisoner’s insanity. The Medical Officer should be catled 
as a witness and carefully examined—Ram Rutton, 9 W.R 23, 2 Weir 
580. 

When the evidence of the Medical Officer cannot be considered 85 
decisive on the point of the prisoner’s state of mind, evidence must be let 
in regarding his ordinary habits and behaviour, and his demeanour both 
before and after the commission of the alleged offence—Vaimbilec, 5 
Cal. 826 

Postponement of further proceedings :—Where the Magistrate is of 
opinion that the accused is of unsound mind and therefore incapable of 
making his defence, he cannot try the accused—2 Weir 581, Nor can 
he legally acquit him But he is bound to postpone further proceedings 
in the case, and either release him on security or detain him in custody 
and report the case to the Government (sec 466)—2 Weir 581; Romon 
Audheekharee, 10 W.R 37; 1882 AW.N. 106; 1900 AW.N. 47, ! 
W.R, 11. If on examination, the accused person appears to be insane 
and unable to understand questions and to return intelligible replies, the 
Magistrate should act under secs 464 and 466 of the Code and not under 
section 341—Ratanlal 832. 


465. (1) If any person committed for trial before 
aCe, Se Ὑΐ Court of Session or a High Court 
perton toumittel “be, appears to the Court at his trial to 
fore Court of Session be of unsound mind and_ conse- 
pr ΒΕ Court being Guently incapable of making his 
defence, the jury or the Court wit 
the aid of assessors, shall, in the first instance, try the 
fact of such unsoundness and incapacity, and if the jury 
or Court, as the case may be, is satisfied of the fact, the 
Judge shall record a finding to that effect and shal 
postpone further proceedings in the case, and the jurys 
if any, shall be discharged. 

(2) The trial of the fact of the unsoundness of mind 
and incapacity of the accused shall be deemed to be part 
of his trial before the Court. 

Change :—The italicised words at the end of sub-section (1) have 
been added by section 121 of Cr. ΡΟ. Amendment Act XVIII of 1923. 
“This amendment provides for the discharge of the jury in the event of 
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the Court of Session er the High Court belng satisfied that the accused 
is of unsound mind and incapable of making his defence''—Statement of 
Objects and Reasons (1914). 


1229. Fact of insanity must be tried :—The provislons of 
this section are mandatory, and their non-compliance vitiates the trial. 
Where a Sessions Judge's mind is in doubt as to the mental state of 
the accused at the time of trisl, it is incumbent upon him to hold en 
inquiry on the question whether the accused is capable of making his 
defence when he comes before him on commitment, and to take the 
opinion of the assessors on that question and to come to 8 decision 
before proceeding further with the trial—Santohh v. Emp, 7 Lah. 315, 
27 Cr.L.J. $52. 


The question of unsoundness of mind must be tried by the Judge 
and jury, and not by the Judge himself personally—Bheckoo, 19 WR. 15 
Where, after δ trial has been once adjourned on account of the prisoner's 
insanity, the Zillah Surgeon reports that the prisoner is capable of making 
his defence, the Judge should find wth the atd of assessors whether 
the prisoner fs capable of making his defence, and cannot act merely on 
the letter of the Zillah Surgeon—2 Weir 582 


Again, the question of the unsoundness of mind must be tried in the 
first instance. The issue as to the unsoundness of mind of the accused 
is a preliminary issue, and must be submitted to the jury frst before pro- 
ceeding with the trial—Doorjodhun, 19 WR 26, Jhabbu, 42 All 137; 
Radhanath v. Emp., 27 CrL.J. 896. Evidence must be led on the point 
as to whether the accused is of unsound mind or can stand his trial 
and understand the proceedings. It is not enough to merely put to the 
jury the question of the insanity of the accused—Radhanath, supra. It 
this procedure 1s not followed, the trial must be set aside, and the 
Sessions Judge must hold the trial before a fresh jury—Radhanath, supra 
Where in the course of his examination under sec 364, the accused said 
that he was not in his senses when he tried to rob, it was held that 
the Court of Session should have acted under this section and tried the 
fact whether on the date the accused was called upon to plead he was 
or was not of unsound mind and capable or incapable of making his 
defence—Jagdeo v. Emp, 15 ALJ 239. When the accused committed 
to the Sessions appears to be of unsound mind, the Sessions Judge is 
bound to try the fact οἱ insanity first, and should not try it along with 
the tral for the offence—1905 AWN 2 

Hf in a case committed to the Sessions, objection is taken on behalf 
of the accused that he 1s of unsound mind, and the Civil Surgeon when 
examined as a witness on behalf of the accused states that the accused 
is a person of unsound mond and therefore not in a fit state to understand 
the proceedings and to stand his trial, the onus lies on the prosecution 
to prove that the accused is of sound mind In such a case, it 1s improper 
for the Sessions Judge to charge the jury that it 1s for the defence to 
satisfy the Court that he 1s of unsound mind But such a charge to the 
jury, though improper, does not amount to a misdirection so as to make 
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the verdict of the Jury on this joint unacceptable, specially if the verdict 
is umanimous—Shib Das ν. Emp., 51 Cal. 584 (586, 587). 


In a trial at the Sessions, if a plea ts taken on the prisoner’s behalf 
under this section, that he is of unsound mind and incapable of making 
his defence, it is for the Crown to establish the soundness and capacity 
of the accused. The inquiry as to th: soundness of unsourdness of the 
mind of the accused is a preliminary inquiry which is conducted for the 
satisfaction of the Court, and in that view the prosecution ought to 
commence and give their evidence—Emp. v. Gopi Mohan Saha, δὶ Cal 
827 (828), 26 Cr.L J 276 (Day Murder Case). 

Where a Court entertains doubts as to the sanity of the accused, 
the Court should not merely put questions to the accused but should try 
the fact of stich unsoundness of mind by examining the Civil Surgeon 
or some other medical officer, and by taking such evidence as mught 
have been procurable from the village at which the accused resides, 
with the view of ascertaining whether the accused had at any time prior 
to the commission of the crime exhibited symptoms of sanity-—Hirt 
Punja, | BAH CLR. 33 

Where the Sessions Judge did not comply with the provisions ol 
this section, but convicted the accused, held that the trial was vinated, 
and the High Court set aside the conviction and ordered the Sessions 
Judge to hold an inquiry under thts section before retrial on the charge 
Pala Singh v. Καὶ Ε, 1905 P.R. 54, 3 Cr.L.J 80; Santokh v. Emp» 7 
Lah. 315, 27 CrLJ 552 Where on a reference for confirmation οἱ 
ἃ sentence of death, the High Court entertained doubts as to the accused's 
sanity, the case would be referred to the Sessions Judge for further 
inquiry—Arzao Bebee, 2 W.R 33 


1230. Postponement of trial .—Where the prisoner 1s found 
to be msane, the Sessions Judge should postpone the trial and Plo 
ceed under sections 466 and 467, instead of proceeding with the trial an! 
acquitting the accused—-Ram Rutton, 9 W.R 23, Noor Khan, 1 
11, 3 W.R. 70; Moorali, 3 W.R 57. 

A Sessions Judge has no power to stay proceedings and direc! 
inquiry to be made into the state of the accused’s mind, where it appeats 
to him problematic whether the accused is capable of making his defence 
The proper procedure to be followed is that prescribed by secs 465 and 
466—2 Weir 582 

1231. Sub-section (2) :—The preliminary inquiry held an 
this section is not a trial in the sense of ascertaning whether the accuse’ 
is guilty or not of the offence charged—3 PLJ, 291. 

ἃ to 


466. (1) Whenever an accused person is foun! 
Release: of be of unsound mind and incapa ¥ 
pending investigation of making his defence, the Magis 
ory trial trate or Court as the case may D% 


whether the case is one in which bail may be taken or ποίν 


¢ 85 
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may release him on sufficient security being given that he 
shall be properly taken care of and shall’ be prevented 
from doing injury to himself or to any other person, and 
for his appearance when required before the Magistrate 
or Court or such officer as the Magistrate or Court appoints 


in this behalf. 


(2) If the case is one in 
which bail may 
not be taken, 
or if sufficient 
security is not given, the 
Magistrate or Court shall 
report the case to the Local 
Government, — remanding 
the accused to custody 
pending orders, and the 
Local Government may 
order the accused to be 
confined in a lunatic 
asylum, jail or other suit- 
able place of safe custody, 
and the Magistrate or Court 
shall give effect to such 
order. 


Custody of 
lunatic. 


Change :—This section has 


(2) If the case is one in 


which, in the 
cited of opinion of the 
Magistrate or 


Court, bail should not be 
taken or if sufficient secu- 
rity is not given, the Magis- 
trate or Court, as the case 
may be, shall order the 
accused to be detained in 
safe custody in such place 
and manner as he or it may 
think fit, and shall report 
the action taken to the Local 
Government. 

Provided that no order 
for the detention of the ac- 
cused in a lunatic asylum 
shall be made otherwise 


than in accordance with 
such rules as the Local 
Government may have 
made under the Indian 


Lunacy Act, 1912. 


been amended, as shown by the 


italicised words, by sec 122 of the Cr, P C Amendment Act XVIII of 


1923 


“This section 1s so amended as to allow bail to be granted at 


the discretion of the Court, m any case in which the accused is a lunatic, 
and the amendment also permits the accused to be kept in custody The 
object in view is to delegate the power of the Local Government, and 
to do away with the existing distinction in procedure between bailable 
and non-bailable cases’"—Sfatement of Objects and Reasons (1914) 


1232. Where a Magistrate or Sessions Judge, instead of proceeding 
under this section, tries the accused and acquits him on the ground of * 
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insanity, the order of acquittal is illegal—1882 AWN. 106; Romon 
Audheekharee, 10 W.R 37; 9 Ψ 23; Shah Mahomed, 3 W.R. 70 
When the accused is confined in a lunatic asylum or jail or some 
other place of safe custody according to the order of the Government, the 
Magistrate’s power over the accused ceases from such confinement, and 
he cannot release him on security Jater on. He can deal with the accused 
only if the accused 1s sent back to him under sec. 473 on 4 certifcate 
that the aceused 1s capable of making his detence—Joy Hari, 2 Cal 
356 But under the present section as amended, the Court stself will 
have power to detain the insane accused in a place of safe custody, and 
in such a case it will not cease to have control over the accused, but 
will be able to release him afterwards on sufficient security being given. 


467. (1) Whenever an inquiry or a trial is post- 
Rissuied ceamees poned under Section 464 or Sec- 
on eaupPtion of inquiry tion 465, the Magistrate or Court, 
as the case may be, may, at any 

time, resume the inquiry or trial and require the accuse 
to appear or be brought before such Magistrate or Coutt. 
(2) When the accused has been released under 

S. 466, and the sureties for his appearance produce him 
to the officer whom the Magistrate or Court appoints in 
this behalf, the certificate of such officer that the accused 
is capable of making his defence shall be receivable in 

evidence. 

When a trial 1s postponed under sec. 465 on the ground of insanity ot 
the accused, it should not be resumed at the point at which it was pre- 
viously stopped, but should be commenced de novo, when the Court finds 
him capable of making his defence—2 Weir 582. 


468, (1) If, when the accused appears or is again 
Procedure on accused brought beforé the Magistrate oF 
appearing before Magis» the Court, as the case may be, the 
trate: or: Court. Magistrate or Court considers him 
capable of making his defence, the inquiry or trial sha 
proceed. = 
(2) If the Magistrate or Court considers the accused 
to be still incapable of making his defence, the Magistrate 
or Court shall again act according to the provisions © 
sec, 464 or sec. 465, as the case may be, and, if the 
accused is found to be of unsound mind and incapable 
of making his defence, shall deal with such accused in 
accordance with the provisions of section 466. 
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Change :—The Itstlcised words at the erd of the section have 
been added by section 123 of the Cr. P. C. Amendment Act XVIII of 
1023 This amendment is consequential to the amendment of sec. 466 


The inquiry or trial should commence de novo. See 2 Welr 582 
cited under sec. 467. 


469. When the accused appears to be of sound 
ei: ὧ mind at the time of inquiry or trial, 
to hen ees erpe*r* and the Magistrate is satisfied from 
the evidence given before him that 
there is reason to believe that the accused committed an 
act which, if he had been of sound mind, would have 
been an offence, and that he was, at the time when the 
act was committed, by reason of unsoundness of mind, 
incapable of knowing the nature of the act or that it was 
wrong or contrary to law, the Magistrate shall proceed 
with the case, and if the accused ought to be committed 
to the Court of Session or High Court, send him for trial 
before the Court of Session or High Court, as the case 
may be. 
1232A, “The Magistrate shall proceed with the case’ etc. ‘—Where 
the Magistrate is of opmion that the accused is of sound mind at the 
time of trial but was of unsound mind at the time of commitung the 
offence, the Magistrate cannot discnarge the accused on that ground, 
but should proceed under secs. 470 and 471—2 Weir 582 A Magistrate 
can commit an accused to the Sessions, whom he finds to be sane at 
the time of the preliminary investigation, although at the time of com- 
mutting the offence he was insane—Ram Rutfon, 9 W.R 23 This section 
must not be confused with secs 464-465 If the committing Magistrate 
finds that the accused is sane at the time of the preliminary inquiry, 
but was insane at the time of committing the offence, he has no 
alternative but to proceed in accordance with this section, and it 1s not 
incumbent upon him to order a medical inquiry, or to try the issue of 
insamty. ‘Tt is only when the case falls under secs 464-465, that 1s, 
when the accused is msane at the time of the inquiry or trial, that the 
issue of msanity has to be tmed before the trial for the offence is pro- 
ceeded with—Bahadur, 9 Lah* 371, 29 CrL.J 204 (206, 207). 

Whenever a Magistrate acting under this section shall send for trial 
before the Court of Session an accused person regarding whose sanity 
at the time of committing the offence he entertains any doubt, he shall at 
the same time inform the jail authorities of the supposed state of the 
accused, in order that he may be placed under careful surveillance prior 
to his trial before the Court of Session—Bom H.C Cr. Cir., p 18. 

If the accused was sane at the time of committing the offen 
and is sane at the time of the trial, and is convicted, but subseque 
becomes insane in jail, che Local Government will take steps to in 
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into his mental condition. This is a matter for the Local Government 
and not for the Court—Bahadur, supra. 

Presumption ~The law presumes every person who has attained the 
age of discretion to be sane, unless the contrary is proved; and where ἃ 
lunatic has lucid intervals, the law presumes the offence to have been 
committed during such interval, unless it is proved that the act was 
committed during mental derangement —Ratanlal 172 


470. Whenever any person is acquitted upon the 

τὰ ‘ ground that, at the time at which 

on eer py acaumal he is alleged to have committed an 

offence, he was, by reason of un- 

soundness of mind, incapable of knowing the nature 0 

the act alleged as constituting the offence, or that it was 

wrong or contrary to law, the finding shall state spec! 
fically whether he committed the act or not. 

1233. Acquittal on ground of Iunacy :—The fact ot 
unsoundness of mind must be clearly and distinctly proved before 8ῪῪ 
jury is justified in pronouncing a verdict of acquittal under see 
ΤΡ, C It is not because a man commits a horrible murder or because 
he commits it while labouring under strong passions and feelings that 
therefore the world is to assume that he must have been insane wheo 
he committed the deed. Every man is presumed to be sane and '0 
possess a Sufficient degree-of reason to be responsible for his ermmes 
until the contrary 1s proved—Q. v Nobin Chunder, 20 WR 70 {{ΠΠ}»ν 
Ratanlal 112 Where the prisoner killed his brother-in-law apparently 
without any enm'ty or quarrel, and the only motive given out by the 
prisoner was that he might be hanged by the authorities and 80 © 
heaven, it was held that the opinion of a medical witness as to the state 
of the accused’s mind would be necessary—2 Weir 583 

If the Magistrate finds that the accused is of sound mind at the time 
of trial, but was suffering from temporary insanity while he commie 
the offence, he should not discharge the accused, but acquit him na 
proceed under this section and sec 471—Lanka Chinna, 2 Weir 582, 
Katty Kishan, 17 C.PL.R 113 (125), 1 Cr L.J~854 


471. (1) Whenever the finding states that the 
accused person committed the act 
such ground to be kept alleged, the Magistrate or Court 
in safe custody, before whom or which the trial has 
been held, shall, if such act would, but for the incapactty 
found, have constituted an offence, order such perso to 
be detained in safe custody in such place and manner he 
the Magistrate or Court thinks fit, and shall report {he 
action taken to the Local Government: 


Person acquitted on 
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Provided that no order for the detention of the accused 
in a lunatic asylum shall be made otherwise than in 
accordance with such rules as the Local Government may 
have made under the Indian Lunacy Act, 1912. 


(2) The Local Government may empower the officer 


Power of Lees) Gov. im charge of the jail in which a 


erament to relieve Ins. person is confined under the provi- 


Pector-General of cer- + Ἢ . ᾿ 
ier ners μάμς sions of section 466 or this section, 


: to discharge all or any of the func- 
tions of the Inspector-General of Prisons under section 


473 or section 474. 


1234. Change .—The word jinding’ has been cubstituted for the 
Word ‘judgment,’ and the word ‘detained’ for the word ‘Acpt’, the words 
“and shall report the action taken to the Local Government’’ and the 
proviso have been added by sec 124 of the Cr P C Amendment 
Act XVIII of 1923 


Previously the words at the end of sub-section (1) were ‘‘and shal! 
Teport the case for the orders of the Local Government,’’ so that the 
Court could not itself send the accused to a lunatic asylum or jail but 
had to report the case to the Local Government, and the latter pave 
orders for sending the accused to an asylum or jail See 43 Bom. 134 
But those words have been omitted by the Repealing and Amending Act 
X- of 1914, and its effect is that Magistrates and Courts are no longer 
required to report cases for the order of the Local Government but are 
themselves competent to diuect the detention of the accused in an asylum 
or jail or some other place prescribed for the reception of criminal 
lunatics—Emp. vy Nga E, 8 Bur.L.T 286, 16 CrL J 670, 301C 654; 
Emp v Maku, 22 ΟΟ 269, 21 Cr. LJ 46, 541C 254 But at does 
not deprive the power of the Government to detain the accused in some 
other place of custody, under the provisions of the Indian Lunacy Act 
ΠΝ of 1912) The Government have powers, inspite of this section, 
to decide the future fate of the lunatic—Emp v Imam Hasan, 25 Bom. 
LR 286, 26 Cr. LJ 348 


1235. Application of section —This section should be 
apphed not only where the accused are insane persons, but also where. 
the accused persons, though not insane, labour under defects which 
render their trial ampossible Thus, where a deaf and dumb person, 
who 1s unable to understand the proceedings of the trial, 1s found guilty 
of murder, the proper course to be taken 15 to treat him as a lunatic 
and to proceed under section 471—Crown v Dost Mahammad, 1911 P.R. 
13, 12 Cr LJ 613, 12 1C 989, following Gahna, 1889 PR 37. This 
section does not compel the Court to send the accused to the lunatic 
asylum; all that 1s necessary is to see that such safe-guards are taken o 
as would keep him from muschief—in re Mahammad, 42 M.LJ} 72,’ 
23 Cr LJ 71, ALR 1922 Mead. 54 
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Where the Court below while acquitting an accused on the ground 
of insanity omitted to pass orders under section 471, the High Court io 
revision can pass the necessary orders. The passing of an order under 
sec 471 by the High Court, after an acquittal by the Court below, 
does not amount to an alteration of a finding of acquittal into one of 
conviction within the meaning of sec. 439 (4)—Jn re Mahammad, supté 

The words ‘detained in safe custody”? do not mean detained in the 
custody of friends or relatives; that is, the Magistrate cannot direct that 
the person acquitted under this section should be kept in the safe custody 
of his friends or relatives. This js evident Irom the Janguage of sec. 471. 
All that the Magistrate can do is to detaiu the accused im a place οἱ 
safe custody and report the matter to the Local Government, and it is 
the Local Government who can deliver the accused to any friend oF 
relative under sec. 475—Srish Chandra, 56 Cal. 208, 48 C.LJ 148, 
29 Cr.L.J. 847 (848); Anonymous, 2 Weir 580. 

Safe Custody :—e.g. a Mental Hospital; see Karma Urang, 3? 
C.W.N, 342 (345). 

472. [Repealed by the Indian Lunacy Act, 1912.) 


473. If such person is detained under the provi 
Procedure where luna. S108 of section 466, and in fF 
tic prisoner is reported Case of a person detained in α jatt, 
tapable of making his the Inspector-General of Prisons, 
defence. z : 
or, in the case of a person detaine 
in a lunatic asylum, the visitors of such asylum or any 
two of them shall certify that, in his or their opinion, 
such person is capable of making his defence, he sh@ 
be taken before the Magistrate or Court, as the case May 
be, at such time as the Magistrate or Court appoints, aM 
the Magistrate or Court shall deal with such person unde 
the provisions of section 468; and the certificate of sue 
Inspector-General or visitors as aforesaid shall be rece!” 
able as evidence. . 

The word ‘detained’ hos been substituted tor ‘confined,’ and the 
italicised words added, by section 125 of the Cr. P. C. Amendment 
Act, XVIII of 1923. 

474. (1) If such person is detained under the pro” 

visions of section 466 or section 

Procedure where luna. 471, and such Inspector-General oF 

lic detained under Sec- visitors shall certify that, in his οΣ 
tn dit io herelaued, their judgment, he may be release 

without danger of his doing inju'Y 

to himself or to any other person, the Local Governmen 
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may thereupon order him to be released or to be detained 
in custody, or to be transferred to a public lunatic 
asylum if he has not been already sent to such an 
asylum; and in case it orders him to be transferred to 
an asylum, may appoint a Commission, consisting of a 
judicial and two medical officers. 


(2) Such Commission shall make formal inquiry into 
the state of mind of such person, taking such evidence as 
is necessary, and shall report to the Local Government, 
which may order his release or detention as it thinks fit. 

The word ‘detained' fas been substituted for ‘confined,’ and the word 
‘released’ for ‘discharged," by sec. 126 of the Cr. P. C. Amendment Act, 
XVIII of 1923, 

475. (1) Whenever any relative or friend of any 

Delivery of lunatic to Person detained under the provi- 
care of relative or sions of section 466 or section 47] 
Fright: desires that he shall be delivered to 
his care and custody, the Local Government may, upon 
the application of such relative or friend and on his 
giving security to the satisfaction of such Local Govern- 
ment that the person delivered shall— 


(a) be properly taken care of and prevented from 
doing injury to himself or to any other 
person, and 


(b) be produced for the inspection of such officer, 
and at such times and places, as the Local 
Government may direct, and 
(c) in the case of a person detained under section 
66, be produced when required before 
such Magistrate or Court, 
order such person to be delivered to such relative or 
friend. 

(2) If the person so delivered is accused of any 
offence the trial of which has been postponed by reason 
of his being of unsound mind and incapable of making 
his defence, and the inspecting officer referred to in sub. 
section (1), clause (b), certifies at any time to the Magis 
trate or Court that such person is capable of making hi: 
defence, such Magistrate or Court shall call upon thi 


᾿ 
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relative or friend to whom such accused was delivered to 
produce him before the Magistrate or Court; and, upon 
such production, the Magistrate or Court shall proceed in 
accordance with the provisions of section 468, and the 
certificate of the inspecting officer shall be receivable as 
evidence. 

Change .—The whole section has been re-drafted by sec. 127 of 
the Cr. P. C. Amendment Act XVIII of 1923. Clause (ὁ) and sub- 
section (2) are entirely new. Clause (b) was formerly sub-section (2) 

“The new sub-section (2) simplifies the procedure under which 4 
person accused of an offence, whose trial has been postponed by reason 
of his unsoundness of mind, is again produced before the Court on the 
certificate of the inspecting officer as to his recovery"-~Statement of 
Objects and Reasons (1914). 


CHAPTER XXXV. 


PROCEEDINGS IN CASE OF CERTAIN OFFENCES AFFECTING 
THE ADMINISTRATION OF JUSTICE. 


476.(1) When any Civil, 
Procedure “timinal or Re- 
rocedure : 
in cases men- venue Court is 
tioned in 8. ini 
toned Sr of opinion that 
there is ground 
for inquiring into any 
offence referred to in Sec- 
tion 195 and committed be- 
fore it or brought under its 
notice in the course of a 
judicial proceeding, such 


Court, after making any 
preliminary inquiry that 
may be ‘necessary, may 


send the case for inquiry 
or trial to the nearest 
Magistrate of the first class, 
and may send the accused 
in custody, or take suffi- 


476. (1) When any Civil, 
evenue of Οὔ 

in cates mene tinal Court is, 
tioned in Sec. whether on ἀρ’ 
plication made 

to if in this behalf or other- 
wise, of opinion that il 15 
expedient in the interests 
of justice that an inquiry 
should be made into any 
offence referred to in Sec 
tion 195, sub-section (1) 
clause (b) or clause (ch 
which appears to have been 
committed in or in relation 
to a proceeding in that 
Court, such Court may 
after such preliminary 11 
guiry, if any, as it thinks 


SEC. 416] 


cient security for his appear- 
ance, before such Magis- 
trate; and may bind over 
any person to appear and 
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necessary, record a finding 
to that effect and make a 
complaint thereof in writing 
signed by the presiding 


give evidence on such in- officer of the Court, and 


quiry or trial. 


(2) Such Magistrate shall 
thereupon proceed accord- 
ing to law, and as if upon 
complaint made and re- 

. corded under Section 200, 
and may, if he is authorised 
under Section 192 to trans- 
fer cases, transfer the in- 

Cr 78 


shall forward the same to a 
Magistrate of the first class 
having jurisdiction, and 
may take sufficient security” 
for the appearance of the 
accused before such Magis- 
trate, or, if the alleged 
offence is nonbailable, may, 
if it thinks necessary so to 
do, send the accused in 
custody to such Magistrate, 
and may bind over any 
person to appear and give 
evidence before such Magis- 
trafe: 


Provided that, where the 
Court making the complaint 
is a High Court, the com- 
plaint may be signed by 
such officer of the Court as 
the Court may appoint. 


For the purposes of this 
sub-section, a * ™ Presi- 
dency Magistrate shall be 
deemed to be a Magistrate 
of the first class. 


(2) Such Magistrate shall 
thereupon proceed accord- 
ing to law and as if upon 
complaint made under Sec- 
tion 200.* * * 
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quiry or trial to some other 
competent Magistrate. 

(3) Where it is brought to the notice of such Magis- 
trate, or any other Magistrate to whom the case may have 
been transferred, that an appeal is pending against the 
decision arrived at in the judicial proceeding out of which 
the matter has arisen, he may, if he thinks fit, at ony 
stage adjourn the hearing of the case until such appea 
is decided. : 

Change —The whole section has been redrafted by section 128 
ol the Cr. P C Amendment Act XVIII of 1923, but no important change 
has been introduced. Sub-section (3) is new. ‘‘The changes that We 
have made are not of great importance. We have provided that a Court 
can act on application made to it or suo motu and after such prelmunary 
inquiry, if any, as it thinks necessary For the words “committed before 
it or brought under its notice in the course of a judicial proceeding. 
we have substituted the phraseology used in clause (b) of section 19! 
We have substituted “may make a complaint” for ‘“‘shall make ἃ oie 
plant”? and, in view of the criticism of the words ‘nearest first-c! ae 
Magistrate’? we have provided that a complaint should be sent to 
first-class Magistrate having jurisdiction In order to give effect to ae 
decision that proceedings under section 476, εἰς, should be subject - 
revision, we have introduced words which will make it necessary 23} 
the Court to record en order ’’—Report of the Joint Commuttee a 
The proviso to subsection (1) has been added recently by the Cr tk 
Code Amendment Act I] of 1926 For reasons, see Note 1240. τιν 
the third para of subsection (1) the word ‘chief? has been omitted bY 
the same Amendment Act, for reason of this omission see Note 1250 

1236. Object and scope of Section .—It is easy to image 
the inconvenience which might be caused if a Munsiff or ἃ Suber 
Judge or a Judge were to appear before a Magistrate and make 8 a 
Platnt on oath under sec 195 in order to Jay the foundation for 4 P! The 
cution, and this section has been enacted to obviate the difficulty. ages 
Legislature thought it desirable that the procedure to be followed in fo be 
of complaint by a Court should be different from that witch seh ‘all 
observed by an ordinary complainant—Ishr: Prasad v. Sham Lal, ἃ the 
&7t. Under Section 95, a 15 open to tie Court, before eon ie 
offence was committed, to prefer a complaint fer the prosecution ‘taint 
offender, and sec 476 prescribes the procedure as to how that nD: 2 
may be preferred—in re Lakshmidas, 32 Bom 184, 31 Mad Ys 
Mad 49%; Ishri Prasad v Sham Lal, 7 All 871 The language Of 
section indicates that when a Court 15 acting under sec 195. # πόθον 
in the strict sense of the Code 1s not required, and the procedure Myst 
laid down constitutes the complaint mentioned in sec, 195 ant τὰ the 
v. Sham Lat, 7 All 871. The order of a Court under sec. 476 Has a 
nature of a complaint under sec. 195—Kisan Kohalee, 9 Ὁ P.L. 
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Proceedings taken by a Court under this section operate of themselves 
to set a prosecution In motion without the necessity of any other com- 
plaint. the Court itself being the complainant—Nageswara, 2 Welr 589, 

The words in sub-section (2) of this section ‘‘and as Jf upon com- 
plaint made and recorded under see 200," have been Introduced into 
the Code in 1898 in order to give legislative effect to the Full Bench 
ruling in 7 All, 871 in which it was held that the order of the Court 
under this section was a complaint within the meaning of sec, 195— 
Bhup Kunwar, 26 ΑἹ]. 249. That one of the functions of sec. 476 is to 
provide the machinery by which a Court is enabled without inconvenience 
to make a complaint is made very clear by these words introduced in the 
Present section—31 Mad. 140 (per Miller J.). Under sub-section (1) as 
now amended the Court will have to frame a complaint in writing. 


1237. Section 476 is supplementary to sec. 195 ‘~The 
words ‘offences referred to in sec. 195’ mean not merely the offences 
covered by the sections of the I. P. C. mentioned im section 195, but 
they mean the offences ccvered by those sections and committed under 
the qualifying circumstances mentioned in section 195 That is, section 
476 must be read along with section 195, and the qualifications men- 
tioned in sec, 195 are to be treated 2s incorporated in the provisions of 
section 476—Jadunandan v Emp, 37 Cat 250 (256), Govinda Iyer v. 
Emp., 42 Mad 540 Thus, an offence under sec 467 1 P C. does not 
come within the purview of section 195 unless it 1s committed by a ‘party 
to the proceeding’; and therefore a Court is not competent to pass an 
order under sec 476 directing the prosecution of a person who 1s not 
α party to the proceeding, for an offence under sec. 467 1. P. 6 -- 
Ramalingam v. Subramayya, 40 Mad 100, 18 MLT 488; 1917 P.R 10 
[Nor is a, complaint under this section necessary in order to proceed 
against such person—21 C.W.N. 950.] So also, where certain docu- 
ments were put in Court in a pending suit, but not given in evidence, 
the Court is not competent to order the prosecution of the party, who 
had put in the documents, for forgery—Abdul Khadar v Meera Saheb, 
15 Mad. 224, Adhar v. Ablakh, 1895 AWN 145, 1920 PLR 3 So 
again, if an offence referred to in sec 195 (Ὁ), eg false charge, is not 
committed in or in relation to a proceeding in Court, but 1s committed 
before the police, it 1s not competent to a Court to direct a prosecution 
under sec 476—Jadunandan v. Emp . 37 Cal. 250 (256) 


But a different view has been taken in the following cases Thus 
in Atyakannu, 32 Mad 49, Sankaran Nair J has held that section 476 
must be construed as entirely self-contained, and the power gtven to the 
Court under this Chapter to take action regarding the offences specified 
in sec 195 is not restricted by the qualifying circumstances mentioned 
in sec. 195 And therefore it is competent to a Court to order prosecu- 
tion for forgery of a person who was not a party to the proceeding in 
Court—in re Devan, 18 Bom 581; In re Keshav, 14 BomLR 968, 
13 Cr.L.J 848; 20 CrL]. 630 (Pat); Ejaz Ahk, 24 OC. 367, 23 Cr. 
LJ. 228, 1.8. 1922 Oudh 220. It is competent to a Court to proceed 
uader sec. 476 against a party who has filed a forged document, whether 
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such document has been actually given in evidence or not—1897 P.R. 12; 
Akhil Chandra ν, Q, E., 22 Cal. 1004. The words ‘referred to im 
sec. 195" are merely words descriptive of the class of offences with 
which a particular Court can deal. They do mot mea that sec, 195 
governs sec. 476 to any extent other than this—Emp. ν. Khushal, 4 
All. 116; Ganga Ram y. Emp., 40 All. 24; Narayanshaligram v. Emp, 
20 Cr. L.J. 426 (Nag). Sec. 476 is a self-contained section, and the 
reference made to sec. 195 is only for the purpose of avoiding the 
enumeration of the sections of the Penal Code mentioned in section 195—~ 
Ray Kumar v. K. E., 1 P.L.J. 298, 18 Cr. LJ. 135, 


But the intention of the Legislature in ma\ing the present amend 
ments is to make thts section not independent of, but supplementary t0, 
section 195. In submitting the Report of the Joint Committee before the 
Council of State in September 1922, the Hon'ble Mr. Moncrieff Smih 
said: "One of the most weighty changes introduced by this messus¢ 
(ie., the Amendment BulJ} is in respect of prosecutions for offences com- 
mitted before or in relation to proceedings of the Court. . . . + + A 
glance at any commentary on the Code will give some indication ot the 
difficulties that have arisen in putting sections 195 and 476 into operation 
After a long and careful thcught, Government have decided on a ine οἱ 
action which, I may say, has met with general approval The ‘v0 
sections as they stand (under the old Code) provide an alternative Pro~ 
cedure for the Courts in dealing with them. Sanction 1s given 10 pro“ 
ceedings under sec, 195 or action is directed by the Courts under ἐθδ 
416 The sanction proceedings are now omitted, and the two sections 
will in future supplement each other . . . . Section 195 will con~ 
tain the prohibition of prosecution except upon complaint by the Courts 
section 476 will lay down the procedure to be followed, It has beet 
suggested that 1t will be better to bring the two sections together. 
is ἃ matter to be considered when the consolidation of the Code will be 
undertaken "Council of State Debates, September 13, 1922 See Bis0> 
Dwarka v. Makund, 24 AL.J. 122, 26 Cr. LJ. 1506. 

“The recent amendments In sections 195 and 476 have resulted jn 
connecting the two sections more closely together. Section 476 grves ine 
Court power with respect to any offence referred to in section 195 e 
offence referred to in section 195 (c) is not merely an offence wader 
certain sections, but such an offence when committed by a party to the 
Proceeding’—péer Brown J in Guruswamy v. Ebrahim, 2 Rang 
(381, 382), 26 Cr. LJ. 295. “By the recent amendment ob the Cr- Ῥ 
Code, the words ‘offence referred to in section 195 (c)’ in set me 


without a complaint by the Courts is when such offence is 


” 
have been committed by a patty to any proceeding before that Τοῦτοι 
and it is not right to divorce these words or take only a par a a 


section in endeavouring to discover what the offence telerre 
section 195 is"—per Robinson CJ. In Idid {p. 380). Therefore, the 
Court has jurisdiction to file a complaint only against parties {0 
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sult—Shve Pwe v. Ma Me Hmoke, 3 Rang. 48, 3 Bur. LJ. 344, 26 
‘Cr. L.J. 500. So also, where there is no evidence to suggest that ἃ 
forged document was produced or given in evidence in a Court, a com- 
splaint under sec. 476 Cr. P. Code by the Court is not Justitled—Bahir- 
uddy v. Emp,, 28 C.W.N. 880, 25 Cr. L.J. 1095. 


1238. Civil, Criminal and Revenue Court :—As to what 
-are Courts, and what are not, see Note 622 under see 195. : 


An Income Tax Collector is a Revenue Court within the meaning 
-of this section—Natargja, 36 Mad 72, 1905 P.R. 44, Panamchand, 38 
Bom. 642. Contra—Kalidas, 8 Bom. L.R. 477. A Collector or Deputy 
Collector holding an inquiry for the purpose of determining who should 
be called upon to pay the stamp duty of an insufficiently stamped docu- 
ment is not a Court, as he 15 not holding a judicial enquiry—Kedarnath, 
“7 C.W.N, 795 A certificate officer acting under the powers conferred 
-upon him by secs 57, 58 and 66 of the Behar and Orissa Public Demands 
TRecovery Act 1914, 15, while acting in that capacity, a ‘Court,’ and 
where such officer inquires into the question of an alleged payment where 
a certificate has been issued, the proceeding before him is a judicial 
yproceeding—4 P.LJ 475 A Commissioner sitting as an election tribunal 
is a Civil Court—Ram Nath v Emp, 46 All 611 (613), but see Bilas 
Singh v K, E, 23 ALJ 845, 47 All. 934 A Judge receiving and 
dealing with a petition under sec, 83 of the Transfer of Property Act 
(for deposit of mortgage money) is a Court, and he can therefore start 
a prosecution under this section against the person depositing the money, 
rif the mortgage-deed is found to be forged—Chamari, 4 Pat. 24, 6 P.L.T 
225, 26 Cr.L.J. 170, An Assistant Collector concerned in mutation 
~proceeding 1s acting as a Revenue Court-—Lachman, 6 O.W.N. 953. 


A Revenue Officer preparing a record of mghts but not authorised 
sto take evidence on oath is not a Court—Hanumantha, 39 Mad. 414. 
An officer acting in an executive, and not in a judicial capacity cannot 
-exercise the powers conferred under this section—15 A.L J. 654 See 
Note 1244 below under heading ‘Proceeding in Court.”’ 


A District Registrar (before whom a forged document was produced 
rfor registration) is not a Civil, Criminal or Revenue Court within the 
meaning of this section, but in his capacity as District Magistrate he can 
“take cognizance of the offence (sec 471, 1 P C) under see 190 (1) (c) 
of this Code—Cheta Mahto, 2 Pat 459, 26 CrLJ 1482. 

Power after transfer .—A Magistrate, who after trying a case has 
“been transferred from the charge of the particular Court in which the 
«case was tried to some other duty in the same district, is not competent 
to make an order under this section im respect of a case which he tried as 
the presidng officer of that Court—Chunni Lol v Harbans, 1 A.L.J. 
315, Emp. v. Baldeo, 46 All 851 (854). In such an event, the only 
-officer who can order the prosecution is his successor-in-ofice tn that 
-Court—Emp. vy. Baldeo, 46 All 851 (855). A Joint Magistrate after 
-dismissing the complaint in a case became the District Magistrate, - 
then ordered the prosecution of the complainant for perjury under sec. 
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I, Ρ, G. It was held that the order of the Joint Magistrate as a District 
Magistrate was bad and should be set aside—Malla Khan v. K. Ε, 
1ALJ. 388. 


1239, What Court can take action .—See pp. 528-530 
The words ‘in or in relation to a proceeding in that Court” show that the 
Court which can take action under this section 1s only the Court before 
which, or in relation to whose proceeding, the offence has been com- 
mitted. Under the old section also, the words ‘committed before it or 
brought under its notice in the course of a judicial proceeding” indicated 
that it was the Judge alone who tried the case who could take action for 
prosecution, and it was not competent for another Judge who had not 
tried the case to exercise the powers under this section——Begu Singh ¥ 
Emp., 34 Cal. 55t (555) (F.B). Therefore, where an offence was. 
committed before a Provincial Small Cause Court, neither the District 
Judge nor the High Court could take action for directing the offender’s 
prosecution~In re Ram Prosad, 37 Cal 13 (21) But where a person 
gave false evidence before the committing Magistrate and that evidence, 
on account of his inability to attend the Sessions Court owing to iffness, 
was read out as evidence at the sessions trial, the Sessions Judge would. 
be competent to direct the prosecution of that person for giving false 
evidence, as the offence was brought under the notice of the Sessions 
Judge in the trial before him—Attar Singh, 1916 P.R. 29, {8 Cr LJ 937 


Transfer of procecdings taken under thts Section :—Section 410 5 
self contained and exhaustive, and the intention of the Legislature is that 
the power of making a complaint should not be exercised by any Court 
except the Court before which the offence has been commutted or the 
Court to which appeals from that Court ordinarily he. Therefore, while 
proceedings under this section are going on in ἃ Civi] Court betore whe 
the offence has been committed, it 1s not in the power of the District 
Judge under sec 24 C P. Code, to transfer the proceedings trom the 
Civil Court to another Civil Court—Rameshwar v Radhari, 49 All 460, 
25 A.L} 433, AJR. 1927 All 469 (470) The order of transter 15 
invalid, and the original Civil Court should conclude the proceedings 


Toid 
Transfer of Case :—Where a case which has been partly heard by 
one Court is transferred to another Court, the former Court is not de~ 
prived of its jurtsdiction to take proceedings against a witness in respect 
of a perjury committed before τς, nor js that jurisdiction taken away by 
the circumstance that the second Court may have formed a different view 
as to the veracity of the witness—44 All. 642. But where 8 enmina! 

case is transferred or withdrawn from the Court of one Magistrate to- 
that of another, and (he second Magistrate dismisses the compinnt # 
false, under sec. 203, it is the second Magistrate who can take action 
under sec. 476 for prosecution of the complainant for the offence gnder 
sec 211 I. P. Code, the Magistrate in whose Court the complaint #5, 
originally filed is not competent fo proceed under sec. A76-—Tarakeshwar 
v, Emp, 53 Cal. 488, 30 C.W.N. 504, 27 Cr.L.J, 618, Amanat Ale 
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33 C.W.N. 1058 (1061), 1929 Cr. C. 360. The principle is, that the 
Court which tries a case on the merits rather than the Court before 
which the case is originally instituted, even though process may be issued 
by at, is the proper Court to make a complaint under sec. 476~Amanat 
Al, supra; Cf. μιδαπ v. Benoy, 6 C.W.N. 35, Putiram ν. Md. Kasem, 
3 C.W.N 33, See p. 529 

Where a suit was at first filed at S, but a new Court having been 
established at SH, the suit was transferred to the latter Court, because 
the cause of action arose within the limits of that Court, held that the 
Court at SH and not the Court at S had jurisdiction to take action under 
sec. 476 in respect of the offence of perjury commuttted in that swt 
The only Court which can exercise the power conferred by sec 476 1s 
the Court which has jurmsdiction over the suit in which the alleged 
offence has been committed, whe’her such suit was instituted in such 
Court or came to its file by transfer from any other Court or otherwise 
—Gertmal v. Showa Ram, 20 5.1, R. 90, 27 Cr LJ 780 


Power of successor-in-ofice io act under ths section —The power 
to direct prosecution 1s conferred on the ‘‘Court'’ and not on the parti- 
cular officer who fills the judicial office at a particular time, and therefore 
the successor-im-office 15 competent to make an order under this section 
4m respect of an offence committed before his predecessor-in-office—In re 
Nawal Singh, 34 ΑἸ 393, 19 ALJ 819, In re Lakshmidas, 32 Bom, 184 
(189), Runga, 29 Mad 331, Daulat, 14 NLR 16, 18 CrLJ 1015, 
1919 MWN 112, 4 Lah, 58, Behram vy. Emp, 7 Lah 108, 27 Cr.L.J 
776; 4 Bur.L.T, 246; Shwe Pwe v. Ma Me Hmoke, 3 Rang 48, 3 Bur. 
L.J 344 But in Begu Singh v. Emp., 34 Cal, 551 (FB); Kartik Ram 
v Emp, 35 Cal. 114, Krishna Gobinda, 9 CWN 859 (860); Βαμίι, 
2 1C, 812, 10 Cr. LJ. 158, 1909 PR. 6, Ramakrishna, 2 Weir 597, 
and 17 Cr.L.J 40, it has been held that a succeeding Magistrate has 
no jurisdiction to institute proceedings under this section, where an offence 
was neither ‘committed before him nor was brought under his notice in 
the course of a judicial proceeding’ (see the words of the old section). 
These words have now been replaced by the more general words “‘com- 
mitted in or in relation to a proceeding in that Court’ and in this view 
of the law, the ruling in 34 Cal 55], εἰς ts no longer correct More- 
over, the new section 559 expressly lavs down that all the powers of a 
Judge or Magistrate may be exercised by his successor-in-office 

Where proceedings under this section have been commenced by a 
particular officer, it 15 competent for his successor-tn-office to continue 
the proceedings—Bahadur v Eradatullah, 37 Cal 642 (648) (F B.), 7 
AL] 991 If an officer orders a preliminary inquiry, but before he 
can hold that inquiry, is transferred, his successor would be competent 
to hold the inquiry, and, as a result of that inquiry, to direct a prosecu- 
tion—Begu Sigh, 34 Cat. 551 (562). But where the preliminary mmquiry 

+ has been commenced by the proper officer who issued the notice, 
and after his transfer, Is continued by another officer who 1s not the 
Successor of the former officer but to whom the District Judge makes 
over the case for disposal, the latter officer is not competent to complete 
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the inquiry and pass an order under this section—Muhammad Munir 
Khan, 10 P.L.R. 1911, 12 CrL.J. 68, 9.1.0, 389 (390). 


Power of superior (Appellate) Court fo take action:—See secs 476A, 
476B, An Appellate Court can make a complaint only when the case 
im which the offence has been committed is befote that Court in appeal, 
or when the original Court has omitted to make ἃ complaint (sec. 476A) 
or when the original Court has refused to make a complaint and the 
order of refusal is appealed from to the Appellate Court (sec. 476B) But 
when proceedings for making a complaint are already going on belore 
the orginal Court, the Appellate Court cannot step in and deal with 
the matter—Raydhart vy Rameshwar, 49 All. 460, 25 A.L.J. 433, AIR 
1927 All. 469 (470) 

1240, Power of High Court :—The old section did not 
apply to proceedings in High Court or Courts in Presidency towns; 
consequently, it was not competent to the High Court, acting under ths 
section, to direct the prosecution of a person for the offence of forgery 
of abetment of forgery brought to its notice in the course of hearing 20 
appeal in a Probate case—19 Cr.L.J. 638 (Cal.); see also 9 Bom LR 
1160 This ruling 15 no longer correct in view of the second para (newly 
added) of sub-section (1). 

A High Court sitting to exercise the revisional powers under this 
Code can lay a complaint under sec. 476—Emp v. Syed Khan, 3 Rang 
303, 27 CrLy. 4. ἃ 

The proviso newly added in 1926 lays down that a complaint by A 
High Court need not be signed by the Judge himself but may be signe 
by an officer of the Court ‘The Lahore High Court (see 6 Lah. “ 
below} has represented that st 1s a needless waste of time of the Judges 
of a High Court that they should be required to sign all complaints under 
sec 476. The proposed change enables any officer of such ἃ Court 
whom the Court may appoint to sign the complaint’'—Statement © 
Objects and Reasons {Gazette of India, 1925, Part V, p. 215). Before 
this proviso was added it was held by the Lahore High Court that the 
procedure of the new section 476 in its application to High Court was 
open to serious objections; it was inconsistent with the digalty of & 
High Court Judge that he should haye to make and sign a complal nt 
which was to be inquired into by one of his subordinates, and that he 
should be treated and recorded as a complainant throughout the proceed- 
ings; nor was it fair to the accused that he should be arraigned in 4 ae 
instituted on a complaint made by a Judge of the highest tribanal and 
was to be tried by a judicial officer who was subordinate to the compfaitr 
ant There could be little doubt that by reason of the circumstance that 
the complaint was preferred by a High Court Judge, the accused person 
was likely to entertain an apprehension, not altogether without justifies 
tion, that his conviction was a foregone conclustom—Emp v. Qadir 
Baksh, 6 Lah 34, 26 PLR 158, 27 Cr-LJ. 98, AIR. 1925 Lh 312 
The proviso has been added in deference to these remarks. 

The usual practice of the High Court in making a complaint Is 16 
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give a direction that the judgment in the suit out of which the matter 
atises shall be treated as a complaint, In which ecase a copy of this 
judgment signed by the Judge will be sent by the Registrar to the 
Magistrate. But as sec. 476 requires a finding and a complaint, the 
better course is to make ἃ separate order containing the requisite finding, 
settmg out in detail specific matters extracted from the proceedings, and 
directing a complaint to be made in respect thereof, this being followed 
by a complaint which conforms to the term of the previous order— 
Ramyjan vy. Moolp, 56 Cal 932, 33 C.W.N. 329 (332), 30 Cr.L.J. 974. 


A Judge of the Htgh Court can grant a direction to prosecute, under 
sec 476, although the matter out of which the action arose was heard by 
another Judge of the Court, because any Judge of the High Court has 
power to exercise the powers of the High Court But as a matter of 
convenience the prosecution must be directed by the same Judge, unless 
it becomes impracticable by reason of that Judge ceasing to hold offlce— 
Bai Kasturba: v. Vanmalidas, 49 Bom. 710, 27 Bom LR. 616, 26 
Cry 1189 


1241. Duty of Court -—Whether the Court acts on its own 
motion or on the application of a party, the responsibility for directing 
the prosecution rests entirely on the Court, and the power given by 
this section should be exercised with great care and caution—Begu Singh, 
34 Cal 551 (558), Jadunandan, 37 Cal 260 (258). It 15 not in every 
instance in which a party fails to prove his case that the Judge who has 
‘decided against him is justiled in exercising the powers conferred by this 
section Judges should bear in mund that criminal prosecutions are fre- 
‘quently suggested by successful litigants merely to prevent an appeal in 
sthe civil suit, and they should be careful not to lend themselves to such 
suggestions too readily The Judges should also recollect that when they 
proceed under this section, the responsibility for the prosecution rests 
upon them entirely—Bayoo, 1 Cal 450 As prosecutions ending in 
failures are to be deprecated as being calculated to do harm rather than 
good, they ought not to be undertaken without considerable circumspec- 
tion and care. The offences contemplated by this section are offences 
against public justice, whence it follows that they ought to be pressed 
primarily im the interests of public justice, and never as a means of 
satisfying a private grudge—In re Ram Prasad 37 Cal 13 (20), 13 CWN 
1038, 10 CrLJ 454 In cases under the old section, it has been 
held that proceedings should not be taken under this section where the 
case is at best doubtful There must be a reasonable foundation for the 
charge in respect of which prosecution 1s directed, before the criminal 
Jaw is set im motion—jJadu Nandan ν Emp, 37 Cal 250 (258), 14 
C W.N. 330 It has also been said that before a Court ts justified in 
-directing a prosecution under section 476, there must be some direct 
evidence fixing the offence upon the persons whom it 1s sought to charge, 
either in the prelimmary inqwry or im the earler proceedings out of 
which the inquiry anses It is not sufficient that the evidence in the 
sease may induce some sort of suspicion that these persons have been 
guilty of an offence, but there must be distinct evidence of the com- 
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mission of an offence by such persons—Khepunath v. Girish, 16 Cal 
730 (740), 21 CrL.j 60! (Lah). Ina Nagpur case also it has been 
held that the words ‘ground for inquiring” (in the old section) mean 
that there must be a reasonable prospect of a conviction, in order to 
justify a Court im taking action—Abdul Husen, 9 N.L.R 184, 15 Cr] 
33 (35) But the wording of the section has now been changed The 
Madras High Court holds that under the present section it is not the 
duty of the Court to see that there is a reasonable probability of the 
Prosecution ending in a conviction, though the Court acting under this 
section should not act caprictously or without proper grounds—Seshamma 
v Venkamma, 22 LW 863, 27 Cr.L J. 280 (283) Under sections 195 
and 476, all that a Court has to see 1s that a prima facie case has 
been made out upon the evidence before it for inquiring further into 
the question whether any of the offences pumshable as set out in sec 395 
has or has not been made out The Court has not to see that the case 
must necessarily lead to conviction The Court can take action if ἃ 
suspicion is raised as to the commission of an offence—Kidha Singh, 
13 ALJ. 1111, 16 CrLJ 817, 31 1C 993 (994) (dissenting from 
Tadunandan, 37 Cal 250). Moreover, the Court taking action under this 
section must be prima facie satisfied that the offence has been committed 
by some definite individual or individuals agaist whom proceedings 1 
the Criminal Court are to be taken—Mahommed, 23 Cal 532 It must 
come to a finding as to which of the individuals sent for trial has com- 
mitted the offence—Amar Nath v Mam Καὶ, 2 Lah. 63, 22 Cr.L.J 329 

Where a District Judge being of opinion that the forgery of ἃ document 
Produced before him was committed either by the plaintiff or by the 
defendant, sent both of hem to a first class Magistrate so that the guilty 
Party might be proceeded against, it was held that the order was ΠΩ 
and must be set aside in revision—1905 P.L R. 163, Amar Nath, supra 


"Is of opinion”? —There must be an opinion, ag distinguished from 
a mere surmise or assumption, that is, the Court should act on evidence 
and not perversely—Karrt Venkanna, 31 MLJ 440, 17 CrLJ. 5153 
but it is not possible to fic the quantity or nature of the material oF 
which the Court’s opinion is to be formed, or to restrict the exercise 
of the general discretion which the Legislature has conferred 0 the 
Court—Ibid The opinion must be the opinion of the Court taking action 
under this section and not the opinion of any superior Court—/n τῷ 
Alamdar, 23 ΑἹ! 249 The Court must form its own opinion and should 
not take opimion from others Where the High Court directed the 
Sessions Judge to take‘action under this section, held that it was the 
duty of the Sessions Judge to apply his mind to the matter on the merits 
and then only decide whether a prosecution was necessafy oF not— 
Ghansam v. Emp, 21 ALJ 930, Where a Munsiff in making a0 order 
under this section purported to act not of his own accord but at ἐπε 
direction of the District Judge, it was held that the order of the Munsi 
was bad, in as much as it was only nominally his, while the ee 
was the opinion of the District Judge—6 A.L.J, 924 Contra—in = 
Cr j. 274 (Pat) it was held that the proceedings were not vittated bY 
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the mere fact that the District’ Judge had directed the Munsiff to institute 
the proceedings 


‘Expedient in the intcrests of justice’:—lIt is not necessary that the 
Judge should expressly record that it is expedient in the interests of 
justice to make an inquiry and complaint. When the Judge’s order shows 
that in his opinion the accused has given false evidence before him, 
that order by itself carries the imphcation that the Judge must have felt 
that the ends of justice require that an inquiry before a Magistrate should 
take place—Bhuban Chandra, 31 C.W.N. 828, 28 CrLJ 783 (784) 


If the Court is satisfied that it is exped ent in the interests of justice 
to make a complaint, st has jurisdiction to do so, inspite of the fact 
that in the Appellate Court the parties agreed to compromise the matter 
or to get it decided by a reference to arbitration or in accordance with 
the statement of a referee—Naran Das, 49 All. 792, 28 CrL Jj, 549 
(551), 25 ALJ 559. 


‘Whether on apphcation or otherwise’ —A complaint under sec 476 
may be made by a Court either on appheation or otherwise It is 
immaterial whether the application 1s made by a person who was not a 
party in the orsginal suit—Harehnishna, 8 Pat 736 


1242. Power to take action in a pending case or 
appeal :--It has been held m some cases that proceedings under this 
section should not be taken until after the close of the case in which 
the false evidence was given or forged document was used as genuine 
etc. Thus, it 1s improper for a Magistrate to order the prosecution of 
a witness for perjury, while the proceedings in which the witness has 
given his deposition are pending before him—Emp v. Rustomp, 4 
Bom LR 778, 21 CrL J. 29 (Pat.), Kalu vy. Trkaram, 26 Cr.L J. 1350 
(Nag) Such a hasty proceeding, as placing a witness on hus trial as 
an accused immediately after he has given his evidence, and before the 
close of the case, is bad, because the necessary result of such a step 
would be to frighten the remaiming witnesses and seriously affect the 
case of the party who called him as witness—Sikandar Lal, 10 Lah 
778, 30 CrL.J 129 (131), Bhogi#al, Ratanlal 477, Kashinath, 8 BH CR. 
126; 21 CrL.J. 29, Nadershah, 9 SLR 176, 17 CrLJ 77 But it 
should not be accepted as an invariable rule that no proceedings should 
be taken under sec 476 till the conclusion of the case In most cases 
it would be improper to take action under this section before the close 
of the original case, in exceptional cases (eg im cases of bare-faced 
perjury) the Court can at once send the witness to a Magistrate At 
any rate the action of the Court in taking proceedings under sec 476 
durmg the pendency of the case would be improper or premature, but 
not illegal or wsthout jurisdiction, and does not constitute any material 
wregularity in the exercise of its jurisdiction—K Ε v Karri Venkanna, 
31 M.LJ 440 (FB), 17 CrLJ 515 (522) The object of this section 
would be entirely frustrated af the proceedings were invariably allowet 
to be delayed pending the disposal of the civil htmgation which might be 
indefinitely protracted even up to a final decssion on appeal to the Privy’ 2 


- 
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Council—Bal Gangadher Tilak, 26 Bom. 785 (791), followed in Lokhmis 
chand v. Emp., 21 S.L.R. 43, 27 Cr.L J. 1249 (1250), If there 1s ἃ 
delay in the disposal of the suit in which the offence has been com- 
mitted, there is no reason why the Court should delay proceedings under 
this section until the suit is disposed of, which disposal may not occur 
until months of years Iater—In re Perumalla, 44 M.L.J. 74, AER. 1923 
Mad, 228, 23 CrL.J. 712. 

Since an appeal is a continuation of the trial, proceedings under this 
section should not be taken duting the pendency of the appeal in the 
case in which the petitioner is alleged to have given false evidence of 
produced a fabricated document—Gendan Singh, 3 Cr.L.J, 303, 3 CL). 
302, 16 Bom 729, 6 Cal 308; Attar Singh, 1916 P.R. 29, 18 Cr.LJ. 
337 (338); Harnam Singh y Alri, 7 Lah LJ. 73, 26 Crby. 168. It 
the same question of fact is in issue in the appeal it is undesirable 0 
allow proceedings to be taken under sec. 476 during the pendency of 
the appeal But where a second appeal has been preferred to the High 
Court, sn which no Question of fact is in issuc, but only a ‘question 
of Jaw, it is not improper to take action under this section during the 
pendency of the second appeal—Rakumar, 1 PLJ 298, 18 Cr-L.J. 13 
(136). The new sub-section (3) now provides that if ἃ proceeding bas 
already been taken, st may be adjourned till the decision of the appeal 


1243. “In or in relation to a proceeding in that 
court” :—Under the old law, the offences which fell under this 
section were those which were “‘commutted before the Court or wert 
brought under its notice m the course of a {udicial proceeding” ThE 
wording Of the present section is different, and follows the language ©! 
clause (6) of sec 198 Where an offence commutted in a case institute 
before a 2nd class Magistrate was brought to the notice of the District 
Magistrate through a report from a Forest Ranger (wha was the prosecutor 
in the case before the 2nd class Magistrate) it was held under the old 
section that the District Magistrate was not competent to act under 1S 
Section 45 the offence was not brought to his notice in the course οἱ 8 
judicial proceeding—Subberaya, 18 Mad 487 Under the present jaw, 
the District Magistrate would be competent to take action under sec. 476A. 


During the trial of a case by @ jury, a certan person informed the 
Sessions Judge that he had seen the foreman of the jury talking (0 one 
οἱ the accused Thereupon the Judge held an inquiry, and that person 
made the same statement before the Judge, who afterwards lovnd s* 
statement to be false and tonk action against that person under this 
section Held that the action of the Judge was not without jurisdiction 
Bhuban Chandra, 31 C.WN. 828, 28 Cr.bJ 783 (784). 

Where an affidavit containing a false statement wes filed by a fersom 
before a Munsarim of Court, it was held under the old section that = 
Judge could not ditect the prosecution of that person, because the one 
of perjury was not committed before the Judge himsett—15 AL iF re 
But this is no longer correct, and the sbove case would be dhs 
the present section which contemplates an offence commisted “πὶ rel: 
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io α proceeding in the Court.’ See also Rameshwar Lal, 49 All. 898, 
25 A.LJ. 555, 28 Cr.L.J. 668 (670), where it has been held that a 
document produced before the Munsarim of the Court may be said to 
be a document produced in Court, and the Judge can take action under 

* sec, 476 τῇ respect of an offence committed in relation to the document 
The old section was wide enough to enable a Court to take action in 
respect of an offence commutted in another forum (even in another 
province) and on some previous occasion, provided it was brought to 
the notice of the Court in the course of a judicial proceeding—Girwar 
ν. K. E. 9 Crb.J 219, 1 1C 306, 6 A.LJ 392; KAushali, 40 All. 
116; Καὶ Kumar, 1 P.L.J. 298, 18 Cr.L.J 135 (136); Kempta Prasad, 
33 All 396 See also 43 Cal. 542. The present section is confined to 
offences committed ‘in relation to a proceeding in that court’ 


Where the offence 1s not committed in or in relation to a proceeding, 
in Court, this section does not apply Thus, if a false charge is made 
before the Police, a Court cannot direct prosecution—Nandkishore v. 
Emp., 5 P.L.T, 300, Dharmadas v. K. E., 7 CLJ 373, Abdul Rahmar 
v. Emp, 7 ©.L.). 371, Harbut Khan v Emp., 33 Cal. 30, Jadunandan 
y. Emp, 37 Cal 250 (256), but if the person making the false charge 
before the police, subsequently makes a false complaint before a 
Magistrate im respect to ‘he same matter, he commits an offence before 
a Court, and the Court can take action under this section—Jadunandan, 
supra In fact, in such ἃ case, the complaint of the Court under sec 
476 1s essential—Murugan v. Gutha Ram, 53 MLJ 455, 28 Cr.L J. 
849 (850). Compare also the cases cited in Note 620 under sec, 195 
So also, if the Magistrate himself makes an inquiry into the trath or 
falsity of the charge made before the police and finds the charge to be 
false, he may proceed under sec, 476—Harbat Khan, supra. 


“Offence referred to in sec. 195’7-—As the offences contemplated 
by this section are offences described in section 195 ante, ἃ Magistrate 
cannot direct a prosecution for an offence under section 421 I, P C 
because this offence is not mentioned in sec. 195-18 ALJ 50. 


For the offences referred to in sec 195 (δ) (c) see fuller notes under 
that section, 


1 the offence referred to in clause (c) of sec 195 1s committed by 
ἃ person who is not a party to the proceeding, no complaint of the Court 
is necessary See Note 629 under sec. 195 


Where the offence committed by the accused is one which falls 
under the enumeration of clauses (6) and (c) of sec 195 (eg an offence 
under see 471 1, P. C.), the Court cannot reduce the charge to a 
diferent offence not requiring complaint (eg. one under sec 474 1, P. 
Ὁ) to avoid the necessity of proceeding under sec. 476 of this Code— 
Ibrahim, 29 Cr.L.J. 849 (850) ; for if this were allowed to be done, then 
the provision of sec 195 mught just as well be wiped out—Prafulla vy. 
Harendra, 44 Cal. 970. 

The jurisdiction to make a complamt under this section is limited =~ 
to the offences mentioned in clauses (b) and (c} of sec. 195. Section 476 
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mitted need not be of a judicial character, the Public Prosecutor again 

moved the Court for taking the same action against the same person, 

held that the petitioner could be proceeded against. The dropping of the 

Previous proceeding was no bar to the institution of the present proceed- 

ing -Chamari v Public Prosecutor, 4 Pat. 24, 6 P.L.T. 225, 26 CrLJ. 
Ὁ. 


1245. Preliminary ἱπαυΐγν :—Where not necessary :-~The 
words “such preliminary inquiry as it thinks secessary’? show that ἃ 
Preliminary inquiry 1s not always ind:spensable~-Durpa Narain v. Bepin, 
15 CW.N 691 (692); In re fycbhar, 7 Bom.L.R. 84. This section does 
not make it imperative on a Court to hold a preliminary inquiry before 
taking action under this section, To justify the Court τα initiating ἃ 
Prosecution, at is necessary only to hold that it is expedient in the interests 
of justice that an inquiry should be made into an offence referred to in 
sec, 195—Emp. v Qadir Buksh, 6 Lah. 34, 26 P.L.R. 158, 27 Cr) 
98; Baperam v. Gour:, 20 Cal 474; Matabadal, 15 All. 392; 34 All. 
267. It is for the Court acting in the matter to determine in the exercise 
of [15 discretion, whether or not to make a preliminary inquiry—Ch Md 
Ἰχαπαγ Huq, 20 Cal. 349, Baperam v. Gouri, 20 Cal 474. And ao 
order under this section will mot be set aside on account of omission 10 
Make a preliminary inquiry, unless the accused has been prejudiced by 
reason of such omissios—Durpa Narayan v. Bepin Behar, 15 C.W.N 
691 (693). Where a Munsiff sent a case under this section to the nearest 
first class Magistrate without making any inquiry, and where there was 
Nothing to show that any inquiry the Munsiff could have made woold 
have put the Magistrate a a better position, the omission to hold ἃ 
Preliminary inquiry was not bad—S All 62 If in the course of 8 P¢O 
Ceeding, either civil or criminal, the Judge or Magistrate finds cleat 
grounds for believing that either the parties or their witnesses have 
committed perjury, he is justified in directing criminal proceedings against 
such persons, without any further mquiry than that which he had already 
held in hts Court-~Mutty Lal, 6 Cal 308. In a prosecution for making 
a false charge under Sec. 211 1. P. C, it is not always necessary Ree 
there should be a preliminary inquiry under this section—Sunya Harlan’, 
6 C.W.N. 295 A preliminary inquiry is not necessary in all eases, ἢ 
there are matetials on record on which ἃ definite charge can be grounded 
—Ratanlal 895 Where an order was made under ihis section directing 
the prosecution of a witness under Sec 193] P. C., oa the very SY 
or the day after the witness’s cross-examination had been finished, ane 
upon a clear statement by the Witness and ater an opportunity Lares 
been given him to explain the inconsistency in his statements and in tf 4 
cross-examination, it was held that it was not incumbent on the eae 
trate to institute a fresh inquiry or to give any notice to the accuse é 
4 P.LW, 44, 19 CrLJ. 169. The successorin-office of the ome” 
before whom the offence was commited, can pass an order γαλεε τς 
section upon considering the evidence on record and hearing the rperin. 
without holding any preliminary Investigation—Durpa Narain Ὁ ᾿ 
15 C.W.N. 691 (693). 
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Where necessary :—Where a Magistrate dismissed a complaint 
without calling evidence, he should make an inquiry before charging the 
complainant with the offence of making a false charge—I6 W.R. 44, 
Where a Subordinate Judge acting upon the report of a bailiff ordered 
the prosecution of persons who obstructed him in executing a warrant of 
attachment, without making an inquiry ef his own, it was held that the 
Subordinate Judge would have done well if he had complied with the 
Tequirements of this section—Ratanlal 701. Where in a civil suit, settled 
without any evidence being gone into, by confession of judgment, the 
Court had grounds for supposing that an offence of false personation 
under Sec, 205 1 P. C. had been committed before it, the Court before 
directing a prosecution would be competent to hold a preliminary inquiry 
to satisfy itself whether a prima facie case has been made out for directing 
the prosecution—Shasht Kumar, 19 Cal. 345 The Court directed the 
prosecution of a person under sec 174 I. P, ©. for the disobedience of 
summons to attend the Court and give evidence, and that person appeared 
and denied the service of summons on him, held that belore prosecutor 
a preliminary inquiry should be held as to the service of summons, and 
the said person should be given an opportunity to cross-examine the 
persons who had deposed to the service of summons on him—19 A.L J. 
56 


1246. Procedure in preliminary inquiry :—The pre- 
liminary inquiry 1s a judicial proceeding, and oath can be administered 
to the suspected person—8 Bom. L.R 589; or to any person examined 
as a witness in the preliminary inquiry, and if such witness gives false 
evidence, he may be prosecuted for an offence under sec. 193 ILP.C — 
Abdullah, 37 Cal. 52 (55), 14 C.W.N. 132 (134). 


The inquiry must be on evidence; one mode of making inquiry 1s 
certainly to take evidence—Abdullah, 37 Cal. 52, Raghubar v. Kokil, 
17 Cal. 872. But it 1s not necessary to go minutely into the evidence or 
to see whether there 1s sufficient evidence to support a conviction It 1s 
sufficient if the evidence discloses a reasonable foundation for a criminal 
charge—2 Weir 587 The law does not require a minute or detailed or 
exhaustive inquiry, but only such preliminary inquiry as may be neces- 
sary to make out a prima facie case The extent of the preliminary 
inquiry 15 left to the discretion of the Court—Chamart v Public Prosecutor, 
4 Pat 484, A.LR. 1925 Pat 677, Bhuban Chandra, 31 CWN 828, 28 
Cr L.J. 783 (784), 5 All 62 The object of the preliminasy mquiry 1s 
merely to decide whether an offence of the kind contemplated appears 
to have been committed, and whether st 1s expedient in the interests of 
justice it should be further inquired into The nature, method and extent 
of the inquiry are entirely at the discretion of the Court The inquiry 
need not take the form of a full+iress trial,so as to satisfy the Court that 
an offence has actually been committed Nothing more is necessary than 
to find that an offence appears to have been committed and a long dis- 
cussion or a decision on the merits is as undesirable as it is unnecessary— 
In re Raja Rao, 50 Mad. 660, 27 Cr LJ. 1149 (1150), 51 M.L J. 331, 
The authority which is called upon to take action under this section need “ 


Cr. 79 
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ot, and should not, decide the question of the guilt or innocence of 
the party against whom proceedings are ta be instituted—~jadunandan v. 
Emp., 37 Cal. 250 (258). The section does not say that before a Court 
orders a prosecution, it must try the whole case and be absolutely satished 
that the accused cannot by any possibility escape a conviction—Abdul 
Husen y, Emp,, 9 N.L.R. 84, 15 Cr. LJ. 33 (35). The Code does not 
contain any provision as to the manner in which the evidence in the 
inquiry should be recorded, but for future reference the Court should 
make a summary of the statement of the witnesses examined-—42 Cal 240 


It is not necessary that the preliminary inguiry should be conducted 
in the presence of the accused. All that the Court making the inquury 
has fo do is to satisfy itself that there ate prima facje grounds for sending 
the case for investigation to a Magistrate~Chota Sadoo ν. Bhoobun, 9 
WR. 3, The accused has no right to cross-examine any witness m the 
prefiminary {nquiry—{8 Bom L.R. 284; Abdul Ghaffoor v. Kazu, 
All. 267, In re Raja Rao, supta; but see contra~—Ganeshwar v. Emp. 
6 P.L.J. 146, 22 CrL.J. 458, 19 A.L.J. 56; and Perumalla Vendata 
Subbish, 44MLJ 74, ALR 1923 Mad 228, 23 Cr, L.J. 712 


The person proceeded against under this section is In the position 
of an accused person, and cannot be examined on oath as 8 witness in 
the course of the preliminary inquiry. He can only be examined is 
accordance with the provisions of section 342~Maung Po Ὁ. Mats 
Kurpen, 10 Bur L.T. 32, 17 Cr LJ 316 (317); Sami Sastri, 2 Weir 
598 (599) The person proceeded against in the preliminary inquiry CO 
be called upon to produce a necessary document in his possession 
(see 94)—Damn Ram, 19 Cr. LJ 217, 43 1.C. 793 (794) 

Who can hold the inquiry —The preliminary inquiry must be con- 
ducted by the officer who directs prosecution under this section, μά 
cannot be delegated to any other officer—20 Cr.L.J 245 {Pat.). Ὁ 5 for 
the complaining Court to make any inquiry that is necessary, and then 
to make a complaint. This section does not contemplate that the Court 
should send the case to a Magistrate for preliminary inquiry, asking the 
Magistrate to make the inquiry and to prosecute if he is satished that 
the offence has been committed. It is the complaining Court that must 
he Satisfied that there is a prima facie case against the person sent 10 the 
Magistrate—Chamari v. Public Prosecutor, 4 Pat 24, 6 P.L.T. 225, 26 
Cr.L.J 1703; Shabir Hasan, 26 A.L J, 46, 28 Cr.L J. 986 (987) 

It Is not necessary that the whole of the preliminary inquiry ought *® 
be conducted by the Court directing the prosecution. He can apply 10 
the District Magistrate as the Head of the Police, for the assistance οἱ she 
C. 1. D., and the fact that he takes the assistance of the District Magi 
trate does not make him functus officio and deprive him οἱ his jurissictle? 
to pass an order under this section—IVaman, 43 Bom. 300. The τ αὶ 
planing Courr may order the Inguiry to be made by the Police, re 
in that case, when the police papers arrive, the Court has to determ: 
whether it is necessary to take action—Shabir Hasan, supra. 


ial 
The pfelumnary inquiry should not be unduly protracted Aatia 
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under this section should be prompt and expeditious. Where the Court 
passed the order for prosecution of the offender, nearly a year after the 
offence was brought to Its notice, the High Court expressed disapproval 
of the undue protraction of the proceeding—Bahadur v. Eradatullah, 37 
Cal 642 (649) (F.B.). 


“May take sufficient security . . custody to such Magistrate’? :— 
“The object of this is ποῖ -ἴο make tt compulsory on the Magistrate to, 
send the accused in custody even in non-bailable cases. I want to leave 
a discretion to the Magistrate to come to 2 conclusion that it is necessary 
Jor him to do so. Otherwise he may take security for his appearance."— 
per Mr, Rangachariar (Legrslative Assembly Debates, 8th February, 1923, 
page 2087) 


1247. Notice to accused :—This section nowhere says that 
notice shall be given to the person intended to be proceeded against, and 
the want of notice is at best a mere irregularity in procedure—10 A L.J. 
247; 2 Bur.L J. 153; U.B.R. (1915) 3rd. Qr 83 For ἃ proceeding under 
this section, neither notice to show cause why the party should not be 
sent before a Magistrate, nor a preliminary imquiry 15 tndispensable-— 
In re Jyabhai, 7 Bom, L.R 84, Durpa Narain v. Bepin, 15 C.W.N. 
691 (692), But although as a matter of strict law, no notice would be 
necessary to the accused before taking proceedings under this section, 
still it is but right that he should have notice—Bai Kasturbar v. 
Vanmahdas, 49 Bom 710, 27 Bom.L.R. 616 If a preliminary inquiry 
15 started, it must be a real inquiry and not merely a formal one, and the 
accused must be given ample opportunity to show cause why he should 
not be prosecuted—1 P.L.T. 342, 21 Cr.LJ 29 (Pat); 21 Cr.LJ 158 
{Pat.), 1 P.L.J. 135; 10 AL.J. 247; UBR (1915) 3rd Qr 83; 4 PLJ 
475; 25 Cr.L.J. 488 (All), 2 Weir 587; Perumalla, 44 M.LJ 74, 23 
Cr.L.J. 712. Where the prosecution has been ordered by a Court on 
evidence given by witnesses whom the accused had no opportunity to 
cross-examine, and whose evidence had thus not been tested, the Court 
acts with material irregularity in directing a criminal prosecution im the 
matter without giving the petitioner any chance to know and meet the 
case against him—In re Perumalia, 44 ML J. 74, 23 Cr.L.J 712, AR 
1923 Mad 228 When a Magistrate dismisses a complaint and takes action 
under this section against the complainant for prefering a false charge, 
he should give the complamant an opportunity of showing the truth or 
bona fide character of his complaint—Yendava, 7 Mad. 189, 21 MLJ. 
795, 5 CW.N. 106, Karimdad, 6 Cal 496, Girtsh Chunder, 7 Cal. 87 
So also, where a Civil Court directed the prosecution of the defendant 
in a civil suit for fabricating false evidence, without calling upon the 
defendant to shew cause, ir was held that the Court acted wrongly in 
ordering the prosecution without giving the person concerned an opportu- 
nity to shew cause against such order—Thakur Das, 17 OC 25, 15 
Cr.LJ 217. But the proceedings would not be irregular merely because 
the accused was not given an opportunity of substantiating his case—, 
7 Cal, 208; 7 Mad. 292; 4 All. 182. a 
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“ 1248. Order under this section :—An order under this 
section must specify the person alleged to have committed the offence. 
Where a District Judge, being of opinion that the forgery of a document 
produced before him was committed either by the plaintit or by the de- 
fendant, and sent both of them to the nearest first class Magistrate so that 
the guilty party might be proceeded against, it was held that the order 
was illegal and must be set aside in revision—1905 P.L R. 163. A finding 
has to be recorded in respect of each individual accused specifically 
Shabir Hasan, 26 AL.J. 46, 28 Cr.L.J. 986 (987). 


The order must specify the offence committed—8 S.L.R, 179. The 
complaint must set forth the offence, the precise facts on which it is 
based, and the evidence available for proving it—Ram Prosad v. Emp. 
49 All. 752, 25 A.L J. 639, 28 Cr.L.J. 543. A District Magistrate passed 
an order directing prosecution for perjury or in the alternative for an 
offence under Sec. [82 I. P. C. It was held that the option of that 
kind was not an order at all and therefore not valid—25 All. 234. If the 
offence is perjury, the Court directing the prosecution should specify the 
false statement in regard to which the prosecution 1s directed, and should 
not feave it to the Magistrate to fish about and find it; if the offence is 
in respect of a forged document, the Court should mention the forged 
portion of the document Omission to specify these particulars amounts 
to a material irregufarity calling for interference by the High Court 17 
revision~—38 All 695; Kalyanji ν. Ram Deen, 48 Mad. 395, 48 MLJ- 
290; 4 P.L.W. 44: 19 CrL.J. 169; Kalisadhan v. Nani Lal, 52 Cal 
478, 26 Cr.L.J. 1307. It is preferable that a Court making a complaint 
for perjury should quote the passages in the witness’ evidence which 
form the basis of the complsint—Dwarka v. Makund, 24 ALJ. [2% 
26 Cr.L.J. 1506. 


A mere clerical mistake in stating the offence does not make the 
complaint iMegal, e.g., where the Magistrate In his complaint wrote by 
mistake “sec. 477 1. P. Ὁ.᾽" instead of sec. 465 1 P, C.—Bal Makund, 
9 Lah 678, 29 Cr.L 1. 652 (655). 

An order under this section shonld disclose the materials upon which 
it is based; such an order is a judicial order; it it does not show το 
basis upon which it is passed, it is liable to Le set aside in revision by a 
High Court—1 P.L.T, 717, The complaining Court must hold as 
inquiry that {ts order when sent to the Magistrate will amount to 4 car τ 
plaint under sec 200. For that purpose the complaining Court ae 
decide upon and name the witnesses to be examined by the Magisttt ra 
otherwise the complaint is lisble to be dismissed on the ground that τὶ ee 
are no witnesses, The Court must not leave it to the Magistrate to ee 
and find out for himself who the witnesses may be—Kalyanjl ¥- 
Deen, 48 Mad. 395, 48 ML.J. 290, 26 Cr.L J. 801. τα ἰδ 

A Magistrate is competent under sec. 250 to order the complsinn ihe 
pay compensation to the accused and also to direct the prasecutin aes 
complainant under this section for bringing a false charge—-Adikh nad, 
Alagan, 21 Mad. 237; Tuni Reddi, 27 Mad 59; Beni Madhab v. Καὶ 
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30 Cal. 123; Allabux, 10 S.L.R. 162. (Contra—Bachu v jagdam, 26 Cal, 
181; Shib Nath ν. Sarat, 22 Cat. 586). See page 719 ante. But the 
two orders must be simualtancous, where the Magistrate ordered the 
complainant to pay compensation to the accused under See 250, and 
three weeks Jater he passed an order under this section directing the 
issue of notice to the complainant to show cause why he should not be 
prosecuted for an offerice under Sec 211 1. P C, it was held that this 
latter order was not proper under the circumstances—Lalp Hari, 20 Cr. 
L J. 226 (Pat.), 


An order under this section which merely directs the prosecution of 
the accused, but omits to direct the accused to be taken before the First 
Class Magistrate, wos held to be at most an irregularity cured by section 
537 (δ) of this Code—37 Mad 317. But it would not be so now, because 
clause (δ) of section 537 which cured irregularities under section 476 has 
been omitted by the Amendment Act of 1923 


A Magistrate passed the following order. “Whereas Ὁ instituted a 
false case before the S I. of Police, 1 therefore sanction the prosecution 
of D under sec. 211 1. P. C and send the proceeding to the Sub-Divisional 
Magistrate for favour of disposal The prosecution is sanctioned under 
sec, 476 Cr. P, Code” Held that the order could not be treated as a 
complaint in proper form under this section. The proceeding against D 
based on such a complaint must be quashed—Durjodhan v Emp, 52 
Cal. 666, 26 Cr.L.J. 1459, Α.1.Ὲ 1925 Cal. 1226 


Recording Reasons :—This section merely states that the Judge 
should record a Anding; it does not state that the finding should be 
supported by reasons, or that it should contain issues for decision— 
Lakhmichand, 21 SLR. 43, 27 Cr.L.J. 1249 (1250). 


Second Complaint .—Where a previous application by a party asking 
the Court to make 2 complaint was dismissed for non-prosecution, the 
Court is not thereby precluded from itself making a complaint, if it is 
expedient in the interests of justice—Harekrishna, 8 Pat 736 


1249. Effect of reversal of the order directing 
prosecution :—If an order under section 476 (1) directing an ingwsry 
by a Magistrate of the First Class is set aside, st 15 ust and proper that 
proceedings under sub-section (2) before that Magistrate must also cease; 
the Magistrate cannot proceed with the inquiry any further—6 L.BR. 49, 
Thus, where in a suit on a registered bond alleged to have been executed 
by the defendant, the Munsiff held that the bond was genuine, and directed 
the prosecution of the defendant, who had denied the execution of the 
bond, for an offence under section 193 I. P. C. and sent the defendant to 
the nearest First Class Magistrate to be tried for the offence, but on appeal 
the judgment of the Munsiff was reversed by the Sub-Judge who held 
that the bond was not genuine and that the defendant had not executed it, 
it was held that the result of the Judgment of the Appellate Court must 
be taken to be that the order for the prosecution of the defendant was not 
maintainable and that the inquiry into the case of the defendant by the 
First Class Magistrate must be stopped and should proceed no further 3 
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and that if the defendant had been convicted by the Magistrate, the con- 
viction would be set aside by the High Court, although the defendant did 
not move the High Court to quash the proceeding taken against him— 
Kanullah, 12 C.W.N, 1, But where a Magistrate dismissed a complaint 
and directed the prosecution of the complainant under this section, and 
the Sessions Judge directed further inquiry setting aside the order of 
dismissal, but passed no order in respect of the order of prosecution, it 
was held that the order of prosecution remained good until it was quashed 
and the Magistrate to whom the case was sent was competent to continue 
the inquiry—21 M.L.J. 795. If an order directing prosecution is set aside 
by the High Court as not being in proper form, it does not debar the 
Court from instituting fresh proceedings by making a complaint im proper 
form—Durjodhan vy. Emp , 52 Cal, 666, 26 Cr.L J. 1459. 

1250. First Class Magistrate :—Under the old section, the 
Court before which an offence was committed had to send the cast for 
inquiry or trial to the nearesf First Class Magistrate; and it was not neces- 
sary that such Magistrate should be a Magistrate having jurtsdiction over 
the offence. The order making the transfer was of jtself sufficient (0 
confer jurisdiction on such Magistrate—Nagappa, 16 Mad. 461, 20 cr. 
1..} 202 (Pat), The power to send the case to the nearest Magistrate 
of the First Class was quite ircespective of the local jurisdiction of the 
Magistrate 10 whom the offender was forwarded; section 177 in no Way 
curtailed the power under this section~Ratanlal 88. See also 43 Cal. 
542 where the High Court sent the case to the nearest first class Magi 
trate who had no local jurisdiction over the case But sn a Sind casey et 
was held that the word ‘nearest’ was merely directory; it did not conter 
jurisdiction, and the Magistrate to whom an accused had to be sent un er 
this section must be a Magistrate having local jurisdiction over the 
offence—~1 S.L.R. 84. To remove this conflict of opinion, it has 0, 
peen expressly laid down that the Magistrate to whom the accused is t0 be 
sent must be a Magistrate having jursdiction, thus adopting the view δ 
the Sind case 

If a Hogh Court or Chief Presidency Magistrate takes action under 
this section, he shall send the case to a Presidency Magistrate , see Lis 
3 of sub-section (1). In this para as orginally framed by the Amend. 
Act of 1923, the words were “Chief Presidency Magistrate ;"” but ws 
word ‘Chief’ has been omitted by the Cr.P.C. Amendment Act ff of (926. 
“This amendment proposes to make all Presidency Magistrates Magis- 
trates of the first class for the purpose of sec, 476 (1), At present, ὦ a 
Chiet Presidency Magistrate wishes to take action, it is necessary for δ 
to send the case to the first class Magistrate outside the Presidency ee 
because the other Presidency Magistrates are not first class Magister 
for the purpose of this section—Statement of Objects and er ae 
(Gazette of India, 1925, Part V, p. 215). Such a difficulty #rose ia 
ease of Emp. v. Mackey, 53 Cal 350 (F.B.), 30 C.W.N. 276, rag Ἐπ τα: 
8385 In this case the accused gave false evidence before the Chel der 
dency Magistrate, whereupon he drew up a complaint for an offertce “ie 
sec. 183 1. P. Code This complaint he preferred in his own Court {{ξ. 
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to himself}, because the other Presidency Magistrates were not first class 
Magistrates; then he transferred the complaint under sec. 192 Cr. P. Code 
to the Third Presidency Magistrate, The Full Bench decided that the 
Procedure adopted by the Chie! Presidency Magistrate in making the 
complaint to himself was irregular, though not absolutely illegal, The 
present amendment, however, has removed this difficulty. 


This section authorises the Court to send the accused to the First 
Class Magistrate; 1t does not permit the Court to commit fim to the 
Sessions—3 Bom.L.R 185 

The Court should specify the Magistrate to whom the case is sent; 
an order that the case be sent to the Magrsterial authorities for investi~ 
gation fs not suficient—Nurput, 4 N W.P. 86. 


1251. Power of Magistrate to whom case is sent :— 
The Magistrate to whom the case is sent under this section must proceed 
according to law, and asspose of the case—Amruta, 7 BHCR, 29; 
Bal Gangadhar Tilak, 26 Bom 785; Arjan Paramanik, 31 Cal 664. He 
cannot stop the inquiry and refuse to take cognizance of the offence-- 
Q. EB. v. Rachappa, 13 Bom 109, and cannot return the case to the Court 
which sent it--12 WR. 41 


The Magistrate receiving a case under section 476 cannot act under 
section 202. The latter section enables a Magistrate who is not satisfied 
as to the truth of the complaint to postpone the issue of process and to 
direct a local investigation Now, section 476 presupposes that the Court 
(Civil, Criminal or Revenue) making the reference to the Magistrate must 
be of opinion that there is ground for inquiry into the offence in respect 
of which the case is sent to the Magistrate This shows that section 476 
precludes the application of section 202, and that there can be no room 
for the investigation which is contemplated by that section—21 Cr L.J, 
310 (Nag.). 

The expression ‘proceed according to law’ im sub-section (2) requires 
the Magistrate receiving the reference to proceed under Chapters XVIII 
to XXI of the Code according to the nature of the offence supposed to have 
been committed Chapter XVII has of course no application, in as much 
as the accused must necessarily appear before the Magistrate as a con- 
sequence of the reference itself—21 CrLJ 310 

The Magistrate to whom a case has been sent 1s competent to dis- 
charge the accused person, sf sn his opmion the evidence against the ac- 
cused ts insufficient—Rachappa, 13 Bom 109 (113) He has power to 
dismiss the complaint under sec. 203—Gopal Bartk, 34 Cal 42 (46) If 
the Magistrate passes an order of discharge, the Sessions Judge can 
order further mqury under sec 436—Peary Lal v Sagar Mal, 49 All. 
230, 27 Cr LJ. 1130. 

If the complaint under this section 1s made without jurisdiction, the ςς 
Magistrate to whom the case is sent is competent to dismiss the com- 
plaint—Kulandat vy Ramasami., (1911) 2 MW.N 431, 12 1C 644 
The Magistrate while dismussing the case and acquitting the a — 
cannot ditect compensation ta be paid to the accused Thus, wh : 
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decree-holder complained to the Civil Court of obstruction by the 
judgment-debtor under this section, and after the trial and acquittal of 
the accused the Magistrate directed the decree-holder to pay compensa- 
tion, at was held that the order was not valid, since the decree-holder 
was not the complainant ‘hé real complainant was the Civil Court which 
directed the prosecution of the accused—14 Bom.L.R. 1166. 


The Magistrate is competent to proceed against persons not named 
in the order of the Court directing the prosecution under this section. 
The Code provides for taking cognizance of offences and not of offenders, 
artd a Magistrate who has fegally taken cognizance of an offence on ὅπ 
order under section 476 has jurisdiction to proceed against any one who 
may be proved by the evidence to be concerned in the offence, whether 
he was mentuoned in the order or not—21 C.W.N, 950; 1917 PR. Hi 
Waman, 43 Bom. 300. 


1252. Limit of time for taking action :—This section does 
not limit the time within which action should be taken, and there 18 
no legal necessity to proceed under this section immediately alter the 
original trial or proceedings in which the offence complained of is said 
to have been committed—19 A.L.J. 819, Waman, 43 Bom. 300, 7 
S.L.R 187; Attar Singh, 1916 P.R 29, 18 Cr L J. 337 (339); 19 CrLJ- 
981, 5 O.L.J. 622, 20 Cr.L.J. 724 (Pat.); Seshamma v. Venkamma, 
22 LW. 863, 27 Cr.L.J. 280 (282), Tuak Panday, 37 All 344, 13 
ALJ. 466, Lakshmidas, 32 Bom {84 (190, 191). But still it 1s destf 
able that an order under this section should be made either at the close 
of the proceeding or so shortly thereafter that it may be reasonably said 
that the order is a part of the proceeding—Jn re Rakimadulta, 31 Mad. 
140, 20 Gr.L.J. 184, 20 CrLJ 286; 1916 P.W.R 53; Maung Ba Hit, 
18 Cr.L.J. 331 (332) (Bur), Atyakannu ν. Emp., 32 Mad 49, 42 Mad 
422, If the Court thinks that action should be taken under this sectio®: 
it ought to pass such order at or immediately after the termination © 
the original trial (and should not delay it by several months)~Best 
Singh, 34 Cal. 551 (856) (F.B.), Bhim Lal v. Bisu, 40 Cal. 444, 17 
C.W.N. 290, Kashi Shukal, 38 All. 695; Subbaraya, 15 ML-J. 49% 
2 Weir. 601 4, 3 Cr.L.J. 118. But no hard and fast rule can be Iaid 
down that delay is a ground for setting aside an order for prosecution, 
It may, under certari circumstances, be almost a sufficient ground τ 
Itself, but in other cases it may be no ground at all, It is possible (0 
imagine a case in which the commission of an alleged offence may 
not have actually come to light for many months or even years ater 
it had been committed. But 2 prosecution for false complaint ander 
sec 2111. Ρ. Ὁ. should be ordered as soon as the complaint is dis 
missed as false, and not msny months afterwards, because the fects 
justifying the prosecution are known to the Court st the time Shee 
the complaint is dismissed—Emp. v, Baldeo Prosad, 46 All. 851 (852). 
A delay of three months was considered too long—Maung Ba, 18 Cr EE 
331 (332). In 20 CrL.J 226 (Pat) a delay of three weeks 425 πες 
to be too much ‘under the circumstances of the cast. In ἐβείν bide 
case would defend upon-its own circumstances, so that πὸ hard am 
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fast rule can be laid down as to within what time a complaint should 
be niade under sec. 476, and in view of the amendment made in this 
section and the enactment of the two new sections 476A and 476B it 
is no longer necessary that the proceeding under sec. 476 should be 
taken immediately after the termination of the original proceeding But, 
of course a complaint made after the lapse of a considerable time would 
be open to the objection that it was made after an undue delay— 
Seshamma ν. Venkamma, 22 L.W. 863, 27 Cr.L.J. 280 (282). 


Where an appeal is preferred against the original case, the Court 
is justified in waiting till the disposal of the appeal, before directing a 
prosecution under this section—Attar Singh, 18 CrL J 337 (338), 1916 
P.R. 29; Gendan Singh, 3 CL.J. 302, Shri Nana Maharay, 16 Bom, 
729, 6 Cal 308, 4 Lah. 58 See sub-section (3) 


Where proceedings for directing a prosecution are commenced in the 
course of ἃ judicial proceeding or so soon thereafter as to make the former 
substantially a continuation of the latter, the final order directing the 
prosecution will not be vitiated by the fact that it was passed more than 
8 year afterwards—1919 MW.N. 112. But the Court will set aside an 
order directing a prosecution if it is passed so long after the offence that 
the delay is oppressive r scandalous—Ibid 

1253. Revision:—Power of Sessions Judge —A Sessions Judge 
has no power to interfere with an order under section 476, nor with a 
complaint under section 195 made by a Magistrate—Ankanna, 23 Mad. 
205 (206), Gopal Bark, 34 Cal. 42 (45). If the Sessions Judge 1s of 
opinion that the order should be set aside, he should refer the matter 
to the High Court—Kanhu v. Natabar, 15 CrL.J 1 (Cal), Arjun v. 
Bira, 15 CrL.J. 16 (17). It is the High Court which alone has the 
power to interfere with an order under sec 476; a Sessions Judge has 
no such power—Gopal Barik, supra. 


Power of High Court:—In Eranpoli Athan, 26 Mad 98, it was 
held that the effect of the words “85 if upon complaint made and 
Tecorded under section 200’ was that the order under ths section was 
merely a complaint and not an order, and, as such, was not subject 
to revision by the High Court. Whereas in various other cases it was 
laid down that these words did not mean that the proceedings of the 
Court directing prosecution were to be taken merely as a complaint 
and not 295 an order; the order of prosecution was therefore subject to 
revision~-Ottupara Narayanan, 33 Mad 48 (F.B), Srintvasalu, 21 Mad 
124; Ia re Bal Gangadhar Tilak, 26 Bom 785, Nusserwanp, Ratanlal 
895; Gopal Barik, 34 Cal. 42 (46), 20 Cal. 349, Mathura Das, 16 All. 
80. The decision in 26 Mad 98 (supra) must be deemed as overruled 
by the Full Bench case of 33 Mad 48 In Ο Ε΄ v Narakha, 13 Mad. 
144, it was held that the High Court had no power to interfere on 
appeal with a complaint duly made by a Court under sec, 476, but 
the Judges indicated that they were of opimion that it sufficient cause 
were shown they might have interfered on revision Further, it is the 
intention of the Legislature that an order under this section is subject 
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to revision. This will be evident from the amendment made in 1923 
to’ the effect that the Court shall record a finding. ‘In order to give 
effect to our decision that proceedings under sec. 476 should be subject 
to revision we have introduced words which will make it necessary 
for the Court to record an order’’—Report of the Joint Committee (1922). 


1254. When High Court will interfere and when 
not :—Orders purporting to be made under this section are open to 
revision by the High Court when they have been made during proceed- 
ings held entirely without jurisdiction—Suryanarayana, 29 Mad 100. 
When the Lower Court has proceeded upon merely fanciful grounds 
or grounds so obviously wrong that it could not be said to have formed 
8 serious judicial opinion at all, then the High Court will interfere and 
set aside the order of she Court below—In re Alamdar, 23 All 2493 
In re Parshotamdas, 25 Bom L R. 282; 10 N.L.R. 177; Abdul Huser, 
9 NLR. 184, 15 CrLJ 33 (34), but where the Lower Court has 
arrived dt a judicial opinion on substantial grounds and the order shows 
that the Court has acted with circumspection and mature deliberation, 
the order should not be interfered with merely because the High Court 
disagrees with that opinion—In rc Alamdar, 23 All 249; 4 ALJ 808; 
Abdul Husen, supra, Daulat, 14 N.LR. 16, 18 Cr.L J. 1015 (1016), 
where the tndisputed and indisputable facts speak for themselves, and 
on those facts a responsible officer of the Government after obviously 
careful consideration, has sought to prosecute the petitioner in order 
ta vindicate public Justice, and the conditions laid down in secs 195 
and 476 have been observed, mere technicalities should not be permitted 
to interfere with the course of justice—~In re Ram Prasad, 37 Cal. B 
(21) The question whether a complaint should be made under sec 476 
is almost invariably a matter of discretion, and the High Court is always 
loath to interfere except in extraordinary cases—Ranjit Narain v. Ram 
Bahadur, 5 Pat 262, 7 P.L.T. 114, If the tria! Court or the Court to 
which it is subordinate thinks that no complaint should be made, the? 
it fis mot desirable that the High Court should interfere—Somabhat ¥ 
Aditbhat, 48 Bom 401, 26 Bom.L.R. 289. Revision should be granted 
if there be some crror of law, some irregularity, some abuse or failure 
to exercise jurisdiction, and not simply because the Revisional Court 
has formed a different opinion from that of the Court below about the 
case—Ganda Singh vy. Bisaks, 1902 P.R 18. Where an order was 
made on insufficient grounds and no farther action was taken by the 
Court for more than a year, st was held that this was a case ia which 
the revisiona) powers of the High Court might properly be exercised 
and the order set aside—Zalim Singh, 1901 A.W.N. 177. 

Formerly, when sec. 195 enabled a private person to obtain sanc 
to institute a prosecution, and when no appeal was provided for from fe 
order by a Magistrate under sec. 476, it was sometimes destrable for ae 
High Court to interfere im revision, because sanction was frequently 
used merely as ἃ mesns of blackmail, and orders under sec. 418 int 
passed occasionally by inexperienced Magistrates. Now, after the Ea 
effected in 1923, the choice of instituting a prosecution is not place 


tion 
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in the hands of private persons, but is left to the Court, and the person 
who is the subject of the complaint has a definite right of appeal to 
8 supenior Court This being the situation, 1t does not seem to be 
the function of the High Court, unless the circumstances are altogether 
outside the ordinary, to examine in revision the ments of the complamnt 
with a view to discovering whether it 1s likely to result in a conviction 
Moreover, when a Magistrate presiding over a Court and a responsible 
Court of Appeal are agreed that a prosecution 1s necessary in the interests 
of justice and in accordance with public policy, 11 would be extremely 
difficult for the High Court to interfere in revision and to declare that 
the prosecution is not in the interests of public policy—Behram v. Emp., 
7 Lah. 108, 27 Cr.L.J 776 


Revision of proceedings of Civil and Revenue Courls:—When a 
Munsif or Sub-Judge or District Judge takes proceedings under this 
section, he acts as a Civil Court, and the proceedings cannot be interfered 
with by a CriminalsBench of the High Court in Revision under sec. 439. 
The power of revision under sections 435-439 1s confined to the records 
of inferior criminal Courts When sn order is passed by a Civil Court 
making or refusing to make a complaint under this section, the High 
Court can interfere only under section [15 of the Civil Procedure Code— 
Emp. v. Har Prasad, 40 Cal. 477, 17 C.W.N 647, 14 CrLJ 197, 
In re Bhup Kanwar, 26 All 249, Saliq Ram v. Ramp, 28 All 554; 
Kasht Shukul, 38 All. 695; Banwari Lal v. Jhunka, 24 ALJ. 217, 
27 Cr.LJ 278, Ram Narain, 27 CrL.j. 1021 (All), Kal Prasad v. 
Bhuban, 8 C W.N. 73; Babu Lal, 21 Cr.L.J. 270, 16 NL.R. 23, Nga 
San v. Sookaram, 17 Cr.L.J. 82; Maung Po v Mutu Kurpen, 10 Bur 
L.T. 32, 17 Cr.LJ. 316 (317); Ko Maung v. Ma, 10 Bur.L.T. 13, 18 
CrL 1. 121; Bismitia vy. Shakir Ali, 4 Luck 155, Karimulla v Rameshwar, 
51 All: 344; In re Chennanagoud, 26 Mad. 139; Abdul Haq v. Skeo Ram, 
49 All 536, 24 OC 367, Nawab Ali v. Madhurt, 3 OWN. 905, 28 
CrL J. 16, Thakur Das v. Emp, 17 OC 25 (31), 15 Cr LJ 217 (219). 
If the Civil Court (¢ g Munsif) refuses to institute a prosecution under 
this section, and this order of refusal 1s upheld by the Civil Appellate 
Court (e. g Subordinate Judge), the High Court cannot interfere with 
the appellate order under sec 439 of this Code but can do so only 
under sec 115 of the Civil Pro Code—Nawab Ali v Madhuri, supra 
An order αἵ the Small Cause Court wader sec 476 of thus Code directing, 
a prosecution for perjury can be interfered with only under see 25 of 
the Pro Small Cause Courts Act—Valab Das v Maung Ba Than, 
1 Rang 372 


Similarly, the High Court has no power in revision to interfere with 
an order passed by a Revenue Court under this section, the application 
for revision should be filed before the Board of Revenue—Abdoo! Raoof, 
4 ALJ 701, 6 CrLJ 350, 1902 AW.N. 202, 39 All 91, 15 Cr.L J. 
2 (Oudh); 36 Mad 72 (per Sundara Ayyar J) ᾿ 

In a Bombay case, however, the High Court, in the exercise of its | 
revisional jurisdiction under secs. 435 and 439, interfered with an order 
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ultra vires, but that does not prevent the Sessions Judge from making 
ria on his own initative—Gulab y Emp, 26 Cr.L.J. 923 (924) 

Sec. 476A must be distinguished from sec. 476B. If the subardinste 
Court has neither made a complaint nor rejected an application for the 
making of a complaint under sec. 476, then the superior Court can take 
action and make a complaint under sec, 476A. But where the subardinate 
Court has rejected an application for the: making of a complaint, then 
the procedure which is contemplated by this Code is by way of an appeal 
to the superior Court under sec, 476B—Chandra Kumar v. Mathursyé, 
52 Cal. 1009, 29 C.W.N. 1035, 26 Cr-L.J. 1569 (1570). 

The word “rejected” means rejected on the merits; merely to allow 
the application ta be qithdrawn without consideration of the merits does 
Not amount to reyection—Vasudevmal, 23 S.L.R. 37, 29 Cr.L J. 1051. 


476B. Any person on whose application any Civil, 
ρει Revenue or Criminal Court has 
᾿ refused to make a complaint under 
section 476 or section 476A, or against whom _such ἃ 
complaint has been made, may appeal to the Court 10 
which such former Court is subordinate within the mean- 
ing of section 195 sub-section (3), and the superior Court 
may thereupon, after notice to the parties concerned, 
direct the withdrawal of the complaint or, as the case may 
be, itself make the complaint which the subordinate Court 
might have made under section 476, and if it makes sv 
complaint, the provisions of that section shall apply 


accordingly. 

‘This section has been newly added by section 128 of the Cr. P- Code 
Amendment Act XVIII of 1923. Under the old Jaw, when an appiication 
wag made to a Munsiff asking him to take action under sec. 475, and 
the Munsiff refused to do so, it was held that πὸ appeat lay (Ὁ the 
District Judge against the order of the Munsij—12 A.L.J. 694 THis 
tuling is mow rendered obsolete by the present section 

1257. Scope: -This section applies where a complaint has Pai 
made under sec. 476, which again refers to offences under clauses He 
and (c) of sec. 195. An offence under sec 174 or 182 1. P. Code fa ἡ 
under clause (a) of sec. [95 and is therefore not an offence for sie 
the Court can make a complaint under sec, 476. So, an ordes ait 
Magistrate or District Judge (as a public servant) making ἃ comp! scr 
for an offence under sec. 174 or 182 I. P. Code is not appealable ee 
sec. 476B—P. J. Money v. Emp , 6 Rang. $29, 29 Cr.L.J. 9125 Bryentes: 
28 Cr.L J. 547 (All). But the Appeffate Court can withdraw the 
plaint under sec, 195 ($)--Brifendra, supra. ΠῚ 
The right of appeat under this section does not survive On the 
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of the appellant before hearing, the appeal abates—Nihal v. Ramyi, 47 
All. 359, 26 Cr.L.J. 1008, A IR. 1925 All. 620. 


To which Court appeat will he :—The appeal will lie to the Court 
to which the trial Court is subordinate. For the meaning of the term 
“subordinate’ see Note 631 under sec. 195 


This section indicates with sufficrent clearness that the Court to 
which the appeal lies is one to which the Court making or filing the 
complaint is subordinate; in other words, if it 1s a Crwel Court which 
has made an order under sec 476, the appeal against such an order 
must lie to and be head by the authority or tribunal to which such 
Civil Court 1s subordinate. Thus, if the order 1s made by a Munstf, 
the appeal would he to the District Judge (ie. the Appellate Court 
exercising Civil appellate jurisdiction) and the procedure of the appeal 
will be governed by the provisions of the Civil P. Code (and not of the 


Criminal Procedure Code}—Nasaruddin v. Emp., 53 Cal. 827, 28 Cr L.J. 
92 (93). 


Procedure in appeal:—In Hanud Ah vy Madhusudan, 54 Cal. 355, 
31 C WN, 281, ALR. 1927 Cal 284, there was a difference of opinion 
among the Judges as to the procedure governing an appeal under sec 
4768, Cr P. Code, from the order of a subordinate Civil Court 
{Sub-Judge) to ἃ superior Civil Court (District Judge), Duval J., held 
that the appeal must be dealt with as a miscellaneous Civil appeal regu- 
lated by the procedure of O. XLI, Civil P Code; but Chotzner J was 
of opinion that the appeal must be dealt with as an ordinary Criminal 
appeal governed by the procedure of secs 422-424 Cr P Code. The 
opinion of Duval J has been followed in Mahendra v. Emp, 49 CLJ 
374, 1929 Cr. C. 54 (55) 


The Appellate Court has no power to take any additonal evidence 
under sec 428, for that section applies only to an appeal under Ch XXXI, 


and not to an appeal under sec 476B-—-Sam: Vannia ν Periaswamt, 51 
Mad, 603, 29 Cr.L.J. 445 


If the Appellate Court accepts an appeal against an order refusing 
to make a complaint, it should ztself make the complaint; an order directing 


the subordinate Court to file a complaint is illegat—Manir Ahmed v fogesh, 
55 Cal 1277, ALR 1929 Cal. 195. 


Lunitahon —For the purposes of limitation, an appeal under this 
section is an “‘appeat under the Criminal Procedure Code’? within the 
Meaning of Articles 154 ang 155, and not an ‘“‘appeal under the Civil 
Procedure Code’? under Article 152 or 156. See Chandra Kumar v. 
Mathuriya, 52 Cal. 1009, 29 CWN 1035, 26 CrL.J 1569, Rayani v. 
Bistoo, 46 C.L J. 40, 28 Cr LJ 840 (841); Sheo Prosad v Sheo Bans, 
24 Δ.Ε} 368, ALR. 1926 All 211 (212) 

Transfer of appeat-—An appeal made to the District Judge may be 
transferred by him to the Additional District Judge, and as the latter is 
competent to discharge any of the functions of a District Judge, under 
sec. 8 of the Civil Courts Act (XII of 1887}, the Additional Judge can 


make ἃ complaint under this section—Narain Das, 49 All 792, 28 Cr. 
LJ. 549 (552) See also Karimulla y Rameshwar, 51 All 344, AIR. 
1929 All. 774. In an Oudh case, it has been held that that under the 
Provision of sec. 40 of the Oudh Courts Act, an appeal made under this 
section to a District Judge from the order of a Munsif refusing to make 
complaint cannot be transferred to a Subordinate Judge—Bismilla ¥ 
Shakir Alt, ἃ Luck. 155, 30 Cr.L ). 382 (384). 


Notice of appeal:—In an appeal against a refusal to make ἃ com- 
Plaint, the party entitled to receive notice is the accused person But in an 
appeal against an order making a complaint, the party entitled to receive 
notice is the Crown, and not the person on whose application the 
complarat was made~-Labha Mal v Wasawa, 29 P.L.R. 128, 29 Crib] 
Duty of Appellate Court.—The App-Hate Court, in the case of 
appeals under thts section, should reconsider the entire matter on fhe 
merits, and while allowing reasonable weight to the opinion of the Coast 
below, should nevertheless reconsider the question of the propricty of 
the order appealed against, upon a complete review of the entire facts 
If the Appellate Court is not satisfied that a prima facie case has peer 
made out, the order appealed against must be set aside—Ram Charan 
v. Emp., 23 ALJ 515, 26 Cr.LJ 1126; Jagebandha v. Abdul, 33 
C.W.N. 945 Where the Court below has refused to make 8 complzm! 
under sec 476, the superior Court in reversing the order of the Court 
below must give sufficient reasons for such reversal—Kalishadhan ἡ, 
Nani Lal, 52 Cal 478, 26 Cr.LJ 1307. 


Where the subordinate Court (Munsit) refused to make a complaint 
under sec 476 on the ground that he had no jurisdiction, as the offence 
was not committed in relation to any proceeding in his Court, and the 
Appellate Court made a complaint under sec. 476B, without deciding 
whether the Munsif haa jurisdiction or not to make the complsint, held 
that the complaint made by the Appellate Court was illegal gad must 
be set aside For, it is quite clear that if the Munsif had really 9° 
turisdiction to make the complaint, the Appellate Court 8150 had 20 
power fo make the complsint and ought fo dismiss the appeal. For 
thts reason, it was incumbent on the Appellate Court first of all to 
decide whether the Munsif had no jurisdiction—Kanai ν. Makhan, 55 


Cal. 836, 29 CrL.J 483 (484) 


Second Appeal from order under this sectio 


has made or refused to make a complaint under sec 476, but on appes 
int under sec. 476B, 


the Appelfate Court withdraws oc makes & complalt 

no further appeal lies. Sec. 476B does not provide for 5 second appeal 
to the High Court from an order passed by the Appellate Court under 
sec 476B itself. It only contemplates an appeal from an order passed 
by the original Court under see. 476, or from an order passed ae 
superior Court under sec. 476A—~Mo On Khin v. N. K. Μ. 
Rang 523, 28 Crl.J. 937 (933); Moideen ν- Miyassa, 54 Med. ot 
85 MLJ. 444, 29 CrLJ. 786; Somabhai v. Aditbhai, 48. Bor. 


nm :—Hf the original Court 
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(403), 26 Bom.L.R. 289; Mohim, 56 Cal. 824, Kanai Lal v. Makhan, 
55 Cal 836, 29 Cr.L.J. 483 (484); Ahmadar ν. Duip Chand, 55 Cal. 
765; Mahomed Idris, 6 Lah, 56, 26 P.L.R. 199, 26 Cr.L J. 1168; 
Bismulla y. Shakir Ali, 4 Luck. 155, 30 Cr.L.J. 382 (383); Chinat, 25 
N.L.R. 192, But the Patna High Court holds that if the original Court 
refuses to make the complaint, but on appeal the Appellate Court makes the 
complaint, a second sppeal hes—Foujdar, 7 P L.T. 199, 26 Cr-L J. 1565; 
Ranjit Narain vy Ram Bahadur, 5 Pat. 262, 7 P.L.T. 114, 27 CrL.j. 
641 (645). In the Jast mentioned case (5 Pat 262), see 476B has 
been thus analysed: ‘'{a) Where a Munsif has refused to make a com= 
plaint, and an appeal has been made to the District Judge, under 
sec. 476B, but the District Judge dismisses the appeal and makes no 
complaint, there is no provision in this Code for a second appeal to 
the High Court, (Ὁ) But if, on the other hand, the District Judge 
allows the appeal and himself makes a complaint, the complaint falls 
under sec. 476; and so according to the words of sec 476B ‘‘the person 
against whom such a complaint has been made may appeal to the Court 
to which such former Court is subordinate’’?, that is, the person pro~ 
ceeded against by the District Judge may take a second appeal to the 
High Court, to which the District Judge's Court 1s subordinate, 
(c) Where the Munsif has done nothing and has been asked to do 
nothing, and the District Judge has, either suo motu or on application, 
made a complaint, the complaint falls under sec 476A, and the person 
against whom the complaint is made may appeal to the High Court. 
(d) Where the Munsif has made a complaint, and an appeal is made 
to the District Judge under sec 476B, but the Judge upholds the 
Munsif’s view and dismisses the sppeal, but makes no complaint himself 
there 1s no further right of appeal, so also if the Judge allows the 
appeal and directs the withdrawal of the complaint, there is no appeal 
to the High Court; for it should be observed that it 1s only when the 
District Judge makes the complaint, that the provision of sec. 476 
apphes and a right of appeal to the High Court is given.” In a later 
case of the same High Court, Ram Chandra vy Emp, 8 Pat. 428, it 
has been said that since the ruling of 5 Pat 262 1s not accepted by 
the other High Courts, it may require reconsideration 


Ifa second appeal is made to the High Court, that Court may 
treat it as an application for revision—Kana: Lal v Makhan Lal, 55 
Cal. 836, 29 Cr.L.J. 483 (484) 

Revision of order under this section :—The High Court will not 
ordinarily interfere in revision with an order of withdrawal of complaint 
passed under this section, except im extraordinary cases. The queston 
whether a complaint should be made under sec. 476 is almost invariably 
a matter of discretion, and if the trial Court or the Court to which it 
is subordinate thinks that no complaint should be made or that the com- 
plaint should be withdrawn, then it would not be desirable that the High 
Court should inerfere—Somabhai v. Adrbhat, 48 Bom. 401 (403, 404), 
26 Bom.L.R. 289, 25 Cr L J. 1123, A.LR. 1924 Bom. 347, If ἀπὸ." 
under sec, 476B is passed by a Civil Appellate Court, the application for 

Cr 80 
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revision 15 governed by sec. 115, C P. Code and not by sec. 439 Cr 
P. Code. See 49 All 536 cited in Note 1255 under sec 476 as to 
the High Courts power of revision under sec. 115 CP. Code. 


477. (Repealed). 

Section 477 which has now been repealed by sec. 129 of the Cr. 
P.C. Amendment Act XVIII of 1923, ran as follows :~ 

“477, (1) Subject to the provisions of section 444, a Court of 
Session may charge a person for any offence referred to in section 195 
and committed before it or brought under jts notice in the course ofa 
judicial proceeding, and may commit, or admit to bail and try, such 
person upon its own charge. 

(2) Such Court may direct the Magistrate to cause the attendance of 
any Witnesses for the purposes of the trial,’’ 

The reason of omitting this section has thus been stated by the 
Joint Committee (1922). ‘Section 477 is inconsistent with section 478 
as proposed by the Bill because the latter section made it obligatory 07 
the Court to make a complaint and send it to a first-class Magistrate, 
This defect has been removed by one of the amendments we have made 
in section 476, but we are doubtful whether section 477 should stand 
We considered a proposal to enable a Court of Session to try ἃ cos? 
committed to it after a complaint had been made by itself, but we do A 
think it desirable that a Court which has instituted the proceedings show 
dispose of the case and we have therefore repealed section 477” 


478, (1) When any such offence is committed 

. before any Civil or Revenue Coutts 

Revenue “Courts “tg OF brought under the notice οἱ δ. 

complete inquiry and Civil or Revenue Court in the oN 

' comment NS Figen Court of a judicial proceeding, a” ie 

case is triable exclusively by the 

High Court or Court of Session, or such Civil "ἢ 
Revenue Court thinks that it ought to be tried by the His 
Court or Court of Session, such’ Civi] or Revenue Τοῦ 

may, instead of sending the case under section 476 to 4 
Magistrate for inquiry, itself complete the inquiry, ant 
commit or hold to bail the accused person to take his tna 
before the High Court or Court of Session, as the case 

may be. 

(2) For the purposes of an inquiry under thi 

the Civil or Revenue Court may * * exercise 4! 
powers of a Magistrate; and its proceedings in βὰς 

inquiry shall be conducted as nearly as may or 


\ accordance with the provisions of Chapter ΧΡ and of 


5. section 
] the 
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Chapter XXXIII in cases where that Chapter applies, 
and shall be deemed to have been held by a Magistrate. 


Change :—In sub-section (2), the words “‘subject to the provi- 
sions of section 443'” have been omitted after the word ‘‘may,” and the 
italie:sed words have been added, by section 28 of the Criminal Law 
Amendment Act XII of 1923. As 4 result of this Amendment, this section 
has been made applicable to European British subjects, 


1258. Sections 476 and 478 —If a Sessions offence has been 
committed, the Civil Court taking proceedings under sec 476, has the 
option either to continue the proceedings under that section and send 
the case to a first class Magistrate, or to hold an inqwry under Ch. XVIII 
and pass an order of commitment under sec. 478 And if the Civil 
Court in the exercise of this option elects to proceed under sec. 478, 
the accused cannot object on the ground that the Civil Court has by 
Proceeding under sec 478 deprived fim of his right of appeal (there 
being no appeal from an order under sec 478) which he would have 
had (under sec. 476B) if the Court had proceeded under sec 476— 
Rameshwar Lal, 49 All 898, 25 ALJ 555, 28 CrLJ 668 (669) The 
procedure of this section 1s only alternative to that prescribed in 
section 476 as indicated by the words “imstead of sending the -case 
under section 476"’ But this section does not give any power to a 
Court on failure of one to adopt the other method of procedure; and 
therefore if the accused has been sent by the Civil Court to a First 
Class Magistrate under section 476, and has been discharged by the 
Magistrate, the Civil Court has no power to revive the case against 
the accused and adopt the procedure prescribed by this sectron—Raoji 
Moreshwar, Ratanlal 959 (960). In the Allahabad case (49 All 898) 
the Court acted under sec 478 before sending the case to a Magistrate 


Section 476 merely lays down the procedure that may be followed 
In certain cases, and does not confer any new jurisdiction on a Court 
That section does not by itself give to the Civil Court the powers of 
committal in the cases referred to in that section, and that 1s why 
section 478 has been enacted—Jmp v Popat, 4 Bom. 487. 


An order passed under sec 476 is open to appeal (see sec 476B), 
‘but there is no right cf appeal agaist an order under sec 478— 
Rameshwar Lal, supra. 

1259. Scope :—The power of a Civil Court to commit is 
limited to cases which are triable exclusively by the Court of Session 
or which ought to be tried by such Court, and to such cases only when 
the offence charged has been committed before the Civil Court or 
brought under its notice—Popat, 4 Bom 287 The Court has power to 
commit under this section, even if some of the offences imputed to 
the accused are triable exclusively by the Court of Session, and the 
others are not so triable—Rameshwar Lal, supra 

An Assistant Collector concerned in mutst:on proceeds is acting as / 
a Revenue Coart—Lachmar Prosad, 6 O.W.N. 953. 
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This section, like section 476, must be taken es supplementary to 
section 195. The expression ‘any such offence” means an offence 
teferred to under section 195 and committed under the circumstances. 
mentioned in section 195. And therefore a Civil Court cannot direct 
a committal for offences under sections 463 and 471 I.P.C, unless the 
documents have been given in evidence, as mentioned in clause (c) of 
section 195. If the documents have been merely put in Court but fot 
given in evidence, section 195 cannot apply and section 478 also will 
not apply—-Abdul Khadar v, Meera Saheb, 15 Mad. 224. But in In τὰ 
Devp, 18 Bom. 581, Akhil Chandra v. Q #., 22 Cal 1004 and Khushah, 
40 All. 116 it has been held that the words “any such offence” in this 
section simply mean an offence referred to in section 195 and not an 
offence qualified by the circumstances mentioned in section 195 But 
this view is no longer correct. See this subject fully discussed i 
Note 1237 under section 476 


Procedure :—Sub-section (2) lays down that the procedure of 
Chapter XVIII must be followed as nearly as possible Where the 
Court recorded very brief statements of the accused, and passed 8 
commitment order without examining the witnesses in the presence Οἱ 
the accused and without explaining the charge, held that the Court not 
having followed the procedure as laid down in Ch XVIII, the order 
was illegal~Babu Prasad, 40 All 32. A Civil Court has no powst to 
order a commitment merely on proceedings held in the civil sul 
without holding the preliminary. inquiry required by this section 
Rangatoonee, 22 W.R. 52, 


It an Assistant Sessions Judge before whom a false depostion Ie 


given transfers the case to himself as District Magistrate under 860. 
for inquiry, he virtually takes action under sec, 478-—Emp. V+ 
9 Bom L.R. 212, 5 Cr.L.J. 202. 


Rashid, 


No appeal :~There is no appeal from an order passed under 
this section. ‘It is not for me to speculate why no night of appeal fas 
been given against an order passed under sec 478, The tact deat 
that there is no right of appeal against such order’—Rameshwar Lal, 
49 All. 898, 28 Cr.L.J. 668 (669). 


1260. Revision -—Though certain Magisterial 
given to the Civil Court under this section for the p' + hose 
ing cases of contempt of Court, it still remains, while exercisit® ie 
powers, a Civil Court, and is not an ‘inferior Criminal Court Sans 
the meaning of’section 435 It is not therefore competent to the δεν ἐῃ 
Judge to revise the proceeding of the Civil Court—Ramachat) 
Subramana, 5 MLJ. 225. In Satig Ram v. Rarji Lal, 23 AY Oe 
(561), Knox J. has expressed an opimon (obiter) that the Gout 
language of sub-section (2) of this section shows that the Civil ee 
is converted into a Criminal Court for the time. 


1 powers have been 
urpose of Investiget- 
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479, When any ae geuiiars is anne bY a 

seit Civil or Revenue Court, the Court 

seg Rotenns chute sn shall send the charge with the order 

such cases, of commitment and the record of the 

case to the Presidency Magistrate, District Magistrate or 

other Magistrate authorized to commit for trial, and such 

Magistrate shall bring the case before the High Court or 

‘Court of Session, as the case may be, together with the 
witnesses for the prosecution and defence. 


480. (1) When any such offence as is described in 
bite ας νὰν Οὐ ἘΣ on were ὁ Τὸ τορος 
ὯΝ of : , section or section οἱ 

he an the Indian Penal Code is committed 
in the view or presence of any Civil, Criminal or 
Revenue Court, the Court may cause the offender * * * 
to be detained in custody and at any time before the 
rising of the Court on the same day may, if it thinks fit, 
take cognizance of the offence and sentence the offender 
to fine not exceeding two hundred rupees, and in default 
of payment, to simple imprisonment for a term which 
anny extend to one month, unless such fine be sooner 
paid. 


(2) Nothing in Section 29A or in Chapter XXXII 


shall be deemed to apply to proceedings under this 
section. 


Change —The words “whether he is an European British Subject 
or not”? have been omitted in sub-section (1), and the words “section 
29A or in Chapter XXXIII’”’ in sub-section (2) have been substituted for 


the words ‘‘section 443 or 444," by section 29 of the Criminal Law 
Amendment Act XII of 1923. 


1261. Scope and application of Section .—This section 
and the next deal with what is known in English law as direct contempt, 
that is, contempt committed in the view or presence of the Court The 
High Court has got greater powers (not by virtue of this Code or the 
Penal Code but by virtue of the common Isw of England) to punish for 
contempts committed out of Court, eg, comments in newspapers on 
proceedings pending in the High Court—Surendra Nath Banerjea, 10 
€al 109 (P.C.} See also fn re Claridge, 14 Bom L.R 231, 13 Cr.L.J. 
461; In re Amrita Bazar Patrika, 45 Cal 169 (FB), 21 CW.N. Itt 
19 Cr.LJ 530, Weston v Editor, Bengalee, 15 ΟἿΟΝ T7713 7» 
Banks, 26 C.L.J. 401 - 19 Cr.L J. 449; In re Satyabodha, 24 Bom. 
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928, 23 Cr.L.J. 644; In re Taylor, 26 C.LJ. 245, 19 Cr.L4. 402, 44 
16, 930 

As to the power of the High Court to punish for contempts of sub- 
ordinate Courts, see the Contempt of Courts Act XII of 1926, recently 
enacted. See also Balakrishna, 46 Bom. 592, 24 Bom LR. 16; In re 
Venkat Rao, 21 M.L.J. 832 (F.B.}; and In re M. K. Gandhi, 22 Bom L.R. 
368, 21 Cr.L.J. 835, 58 1.6. 915 (F.B.). The rulings in Mot Lal 
Ghosh, 41 Cal 173 (A. B. Patrika case) and in 17 C.W.N. 1285 (where 
it was held that the High Court had no power to punish for contempts 
of mofussil Courts) are no longer good law in view of the above new Act. 

This section empowers a Magistrate to deal with the accused only 
when he is shown to have committed one of the otfences enumerated in 
this section—In re Davulur: Veerayya, 5 M.L.T. 286. 

The offence of contempt must be committed during a judicial pro- 
ceeding, in order to come under this section An inquiry by a Msgi~ 
trate into a case of breach of the peace im order to ascertain whether he 
should make a report to his official superior and to satisfy himself whether 
he should act under section 108, is not a judicial proceeding, and ἃ 
person behaving insolently to the Magistrate in such proceeding cannot 
be proceeded against under this section—2 Weir 605. 7 

A Tahsildar or a Naib-Tahsildar has to perform various miscellaneous 
duties, most of which are of a non-judicial character, and the mere fact 
that on a particular day he has to try a case does not necessarily Jead 
to the conclusion that he is doimg judicial business during the whole 
of that day. If it appears that at the trme when the incident took places 
he was engaged in conversation with two persons who were sitting in 
his room, it 1s doubtful whether it can be said that he was sitting #7 any 
stage of a judicial proceeding, and it is therefore doubtful whethet he 
can take summary action under this section—Dalip Singh v. Crov't, 
Lah. 308 (312), 23 Cr.LJ 9. 

The offence must be committed in the view and presence of the 
Court, to attract the provisions of this section, The plaintiff in ἃ suit 
was directed to appear with certain account books on a specifled date and 
to give his deposition before a Small Cause Court, failmg which the suit 
was to be decided against him. The plaintiff did not appear 85 directed 
and the Munsiff called? upon him to show cause why he should not be 
fined for disobedience. Cause was shown by a petition but there ‘a 
no appearance, and he was fined for contempt of Court. It was het. 
that the case did mot come under this section, as there was πὸ οἤεπϑε, 
committed in the view cr presence οἱ the Court, and the order ay 
therefore without jurisdiction—Chagmal v. K. E., 23 C.W.N 359. 
Cr.L.J. 373. 

‘The provisions of this section must be applied then and thi 
any rate before the rising of the Court in whose view or ad 
contempt has been commuted, if it considers that st can be properly a 
adequately dealt with under this section. Therefore, where ἃ Ategis! of 
In whose presence a contempt was committed, after taking cognizance 


ere, or αἴ 
resence 3 
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the matter, postponed passing final orders in order to afford the accused 
an opportunity of showing cause why such order should not be passed, 
and eventually fined him several days after, it was held that the procedure 
adopted by the Mag:strate was irregular, and that the proper procedure 
would have been to detain the accused and to deal with the matter at 
once or before rising—~11 All. 361. But rising for a short time in the 
middle of the day (for luncheon) does not amount to ‘rising of the Court’ 
for the day—Emp. v Venkat Rao, 46 Bom. 973 (979), 24 Bom LR. 386 


Where the Court deals with the offence of contempt of Court under 
this section, it cannot pass the sentence prescribed by sec. 228 I.P.C. 
but should under this section limit the punishment to Rs 200 or with 
imprisonment in default for 30 days—2 Weir 603 If at considers the fine 
of Rs. 200 too light a sentence for the offence, it ought to refer the case 
under section 482 to some competent Magistrate—Buhram Khan, t0 WR. 
47; 6 M.H.C.R. App 16 

A substantive sentence of imprisonment cannot be passed under this 
section in a case under section 228 1P C—10 WR 47 The imprison- 
ment will be only in default of fine 


1262. Contempt .—An application for transfer of a case from 
a particular Court on the ground of probable muscarriage of justice is 
not a contempt of that Court—Sirdar Buksh, 1869 PR 34, Emp v. 
Venkat Rao, 24 Bom LR 386, 46 Bom 973 (976) Even sf in such an 
application the accused uses certam unhappy remarks concerning the 
Magistrate from whose Court the case 1s sought to be transferred, it 
cannot be presumed that the accused intended to msult that Court—38 All. 
284; 1898 A W.N. 145. A refusal by a witness to affix his thumb-mark 
to the record of his deposition is not an offence under sec. 180 1.P.C — 
Crown v. Fateh Alt, 1912 P.R. 8. A witness on being asked the name 
of his grandfather replied that he did not remember it Held that it 
did not amount to a refusal to answer a question (sec 179 TPC) and he 
could not be proceeded against under sec 480 Cr PC —Kallu vy Emp, 
21 Cr, L] 252 (Lah). But a refusal by an accused to sign ἃ statement 
under sec 364 of this Code 1s pumshable under sec 180 I P C —39 All. 
399, (contra—Sirsapa, 4 Bom 15; 3 LBR 199) Walking with creak- 
ing shoes near the Court-room does not ipso facto lead to the conclusion 
that the accused mmtended to insult or interrupt the Court m its work— 
In re Davuluri Veerayya, 5 MLT 286 Courts should not be unduly 
sensitive about their dignity, and a mere audible remark by the accused 
which interrupted the proceedings of 2 Court 1s not enough to sustain 
a conviction unless the accused intended to interrupt the Court—29 ML J 
274, Datip Singh v Crown, 2 Lah 308 (312) In the absence of any 
intention to insult the Court and of any imterruption to the Court, ἃ person 
accused of a scuffle in the verandah of a Court 15 not guilty of an offence 
under sec 228 IP C.—20 CrL.J 777 (All)  Prevarication by a witness 
may, though it does not necessarily, smount to contempt of Court— 
Reg v. Jaimal, 10 BHCR 69 See salsoi5 WR 5, Auba, 4 BHCR, 
6; Pandu, 4 BHC.R 7 Where a witness refused to answer the ques- 
tions put to him in his exammnation-in-chief and cross-examination unless 
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ἈΠ application made by him for stay of proceedings was granted, held, that 
this conduct amounted to contempt—i918 P.R. 14. An accused person 
who during the hearing of a case makes an impertinent threst to ἃ 
witness in the box commits an offence under sec. 228 1.P.C.—45 All 272. 
An irrelevant question put by 8 pleader to a witness cannot amount 
to contempt, though a persistence in vexatious or irrelevant questions 
after warning might amount to contempt—~dAzeemoola, 1867 P.R 44 But 
every little insistence on the part of a pleader in the conduct of his case 
should not be turned into an occasion for a criminal trial, unless the 
pleader’s conduct is so clearly vexatious as to lead to an inference that 
his intention is to interrupt or insult the Court—Datfatray2, 6 Bom LR 

S41; 15 W.R. 62; Surendra Nath Banerjec, 10 C.W.N. 1062. Any 
trivial imerdent such as laugh or hesitation in speaking is not a contempt— 
4 M.HCG.R. 146 A witness who having a document in his possessicn 
will not produce it, is guilty of contempt, and can be dealt with under 
this section—Premchand Dowlafram, 12 Bom. 63. An accused who is 
the course of his statement under section 342 calls the Judge a ‘prelu- 
diced Judge’ and being called upon by the Judge to withdraw the remarks 

refuses ta do so, is guilty of contempt, and can be proceeded against 
under this section—Emp. v. Venkat Rao, 46 Bom, 973, 24 Bom.L.R. 386, 

23 ΟΡ] 325 


A comment on a pending case, if it has or may have the effect of 
prejudicing the fair trial of an accused person, amounts to 4 contempt οἱ 
Court—In re Claridge, 14 Bom.R 231, 13 Cr J. 461. An article 
in a newspaper reflecting on a party to a suit, mote especially when he 
{s under cross-examination, is a contempt of Court—Ieston v Editor, 
Bengalee, 15 CW.N 771. But such contempts can be punished only 
by the High Court See Note 1261 above. 


1263. Appeal :—A summary order under this section by ἃ Ses 
sions Judge for an offence under section 228 1 P.C. imposing a fine 07 a 
person for intentional insult to the Judge when sitting in 8 stage of 
judicial proceeding, amounts to a trial, though by Δ summury mode, and 
is theretore, appealable—K. Chappu Menon, 4 MH (ΟΕ. 146 A Sessions 
Judge cannot refuse to heat an appeal against an order under this section, 
because in his opinion the matter is a mere trifle. He is pound to Rear 
the appeal and come to a finding whether the conviction is fegsl or not— 
Ratanlal 978. 


481. (I) In every such case the Court shall record 
the facts constituting the offence. 
- with the statement (if any) made by 
the offender, as well as the finding and sentence. 


(2) If the offence is under section 228 of the Indian 
Penal Code, the record shall show the nature, and stage 
of the judicial proceeding in which the Court interrupt 


Record in such cases. 
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or insulted was sitting, and the nature of the interruption 
or insult. 


1264. Record :—The procedure prescribed by sec. 480 for 
punishing a contempt committed in facie curiae is of a summary character, 
and the Court taking action under that sectyon 1s therefore required to 
record certam particulars mentioned in sec. 481. When the guilt or 

_ innocence of a person depends upon the exact words used by him, it is 
the duty of the Magistrate to record them with a reasonable degree of 
precision, and his omission to record the nature of the insult constitutes 
8 great defect in the procedute—Dalip Singh v. Crown, 2 Lah 308 (311). 
A Crimmma] Court inflicting a fine for contempt of Court should specifically 
record its reasons, and the facts constituting the contempt, with any 
statements the offender may make, as well as the finding and sentence 
—Panchanada, 4 M.H.C.R. 229. The directions contained in this section 
are mandatory, and the omission to record the particulars as directed by 
the section is fatal to the proceedings—Surendra Nath Banerjee, 10 C.W. 
N. 1062. No person can be punished for contempt unless the specific 
offence charged against him be distinctly stated and an opportumty given 
him of answering the charge The omission to record the statement of 
a legal practitioner charged for contempt is a fatal defect to the prosecu- 
tion—Knishna Chandra v Emp, 37 C.LJ 535, 24 CrLJ 798. 

Subsection (2) lays down that where a person 1s charged with an 
offence under section 228 LP.C., the record convicting him must show 
the stage of the judicial proceeding interrupted, and the natural of the 
interruption, and the evidence must establish that such interruption was 
intentional; omission to do so is a vital irregularity mn procedure not 
enrable by sec 537, and the conviction 1s not proper—Jattu Mal, 20 
P.LR 653, 29 Cr.L J. 880, In re Kukati, 15 Cr.LJ 621 (Mad) ; 
Khushal Singh v Emp., i886 P.R. 36 


482. (1) If the Court in any a gros res 
erson accuse or any of the 
Court “oniders” ences Savas to in Section 480 
case should not be and committed in its view or pre- 
Healt rath Gator 6480 sence should be imprisoned other- 
wise than in default of payment of fine, or that a fine 
exceeding two hundred rupees should be imposed upon 
him, or such Court is for any other reason of opinion that 
the case should not be disposed of under Section 480, 
such Court, after recording the facts constituting the 
offence and the statement of the accused as hereinbefore 
provided, May forward the case to a Magistrate eee: 
jurisdiction to try the same, and may require security 
be given for the appearance of such accused . τ 


ἐ ἢ 
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before such Magistrate, or if sufficient security js not 
given, shall forward such person in custody ta such 
Magistrate. 


(2) The Magistrate, to whom any case is forwarded 
under this section, shall proceed τό hear the complaint 
against the accused person in manner _ hereinbefore 
provided. ᾿ 

1265. Scope:-Under section 480 the Magistrate can award ἃ 
fine up to Rs. 200, or a sentence of imprisonment yn default of payment 
af fine If, however, the Magistrate considers that a subsfanfive sentence 
of imprisonment or ἃ heavier Aine is demanded by the circumstances of 
the case, he ought to forward the case to another Magistrate under this 
section—6 M.H.C.R App. 16, Buhram Khan, 10 WR 47. 

Section 482 need not be read along with section 480, and section 
482 does not require a Magistrate to draw up proceedings on the same 
day that the offence is committed~Bepin Chandra Pal v Emp, 35 
Cal 161, 

Procedure +—If a Court considers a substantive sentence of imprison~ 
ment necessary, it should record a statement of the facts constituting 
the contempt and the statement of the accused, and forward the case t? 
another Magistrate—Rutton Sahoo, 11 W.R. 49, 

A Barrister in the course of the trial of a case in which he was {πὸ 
complainant, used insulting language to the Sub-Magistrate The Magis~ 
trate then recorded proceedings required by this section but failed 10 
take any statement from the accused explanatory of his conduct, 35 the 
aceused left the Court at once. It was held that the omission to take 
such statement was not fatal to the proceedings, and the case ought not 
to be dismissed on that ground—~2 Weir 604, 


483. When the Local Government so directs, any 
Registrar or any Sub-Registrat 
Regi Ξ 4 ἥ 
οτος tee be appointed under the Indian Regis- 
eee τυ στος tration Act, 1908, shall be deeme 
uence “to be a Civil Court within the mean- 


ing of Sections 480 and 482. 


1266. A Registrar or Sub-Registrar may be deemed to be a Court 
only for the purposes of secs. 480 and 482; and it cannot be implied that 
he is to be deemed a Court for ordinary purposes. A provision that 7 
pitticular officer may for 8 particular purpose be deemed a Court dots not 
warrant the extension ot that provision so as by inference to produce 3 
group of rules in conflict with the general system. A provision such #5 
that contained In this section is an excrescence on the general geen 
stich an exceptional provision should not be drawn out into all its logtea 
consequences~-O. E, v. Tuljz, 12 Bom. 36 
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484. When any Court has under Section 480 or 
Discharge of offender Section 482 adjudged an offender 
on submission or apo- to punishment or forwarded him to 
eer: a Magistrate for trial for refusing or 
omitting to do anything which he was lawfully required to 
do, or for any intentional insult or interruption, the Court 
may, in its discretion, discharge the offender or remit the 
punishment on his submission to the order or requisition 
of such Court, or on apology being made to its satisfaction. 


1267. Discharge on submission or apology :—Too much 
notice should not be taken of a hasty language used by rustic litigants 
during a moment of excitement, without any serious intention of insult- 
ing the Court If the offender offers an apology or adopts a submissive 
attitude, an admonition by the Court, or at the most a petty fine, would 
be sufficrent--jit Singh v Crown, 1912 P.WR 23 


Power of High Court to interfere —A pleader was tried and punished 
for contempt by a Munsiff for having used certarn words which the latter 
thought to be derogatory to his position The pleader gave an assurance 
that the words in question had no reference to the Court, but the Munsiff 
declined to accept the assurance The District Judge refused to interfere 
on appeal by the pleader. The High Court on revision directed the 
Munsiff to consider whether it was not a case in which he himself should 
take action under section 484 of the Code Upon the Munsiff declining 
to do so because the pleader had not withdrawn the words im question, 
the High Court held that the assurance given by the pleader should be 
taken as sufficient, and remitted the punishment—Ram Balt v. K. E., 
1.4.1}, 955, 14 Cr.L J 687. 


485. If any witness or person called to produce a 
Imprisonment or com. G0Cument or thing before a Crimi- 
mittal of person refus. al Court refuses to answer such 
Ne toy anawer oF Pro- questions as are put to him or to 
produce any document or thing in 

his possession or power which the Court requires him to 
produce, and does not offer any reasonable excuse for 
such refusal, such Court may, for reasons to be recorded 
in writing, sentence him to simple imprisonment, or by 
warrant under the hand of the presiding Magistrate or 
Judge commit him to the custody of an officer of the Court 
for any term not exceeding seven days, unless in the 
meantime such person consents to be examined and to 
answer, or to produce the document or thing, In the 
event of his persisting in his refusal, he may be dealt 
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with according to the provisions of section 480 or section 
482, and, in the case of a Court established by Royal 
Charter, shall be deemed guilty of a contempt. 


1268. Witness:—A complainant is not a witness and therefore not 
punishable under this section—Jn re Ganesh, 13 Bom. 600. 

A witness cannot be punished for not answering a question which 1s 
irrelevant to the real issue or which he 1s not legally bound to answer 
In re Ganesh, 13 Bom 600 Where the question is asked with 2 view 
to crinunal proceedings bemg taken against the witness, he is not legally 
bound to answer it and he cannot be punished for refusing to answer— 
Hart Lakshman, 10 Bom. 185. 

‘Any term not exceeding 7 days’ :—It is"advisable, but not necessary, 
to limit the period of detention in custody to a fixed time—I Ind. Jur 
Ν, 8. 23 

An application for the release of the accused should be made to the 
committing Judge—Ibid. 


486. (I) Any person sentenced by any Court under 

peer an eemees section 480 or section 485 may, not- 

tions in contempt ἔασι. withstanding anything hereinbefore 

contained, appeal to the Court to 

which decrees or orders made in such Court are ordinarily 
appealable. 


(2) The provisions of Chapter XXXI shall, so far a8 
they are applicable, apply to appeals under this section, 
and the Appellate Court may alter or reverse the finding, 
or reduce or reverse the sentence appealed against. 


(3) An appeal from such conviction by a Court, of 
Small Causes in a presidency-town shall lie to the High 
Court, and an appeal from such conviction by any other 
Court of Small Causes shall lie to the Court of Session for 
the sessions division within which such Court is situate. 


(4) An appeal from such conviction by any officer a8 
Registrar or Sub-Registrar appointed as aforesaid may, 
when such officer is also Judge of a Civil Court, be made 
to the Court to which it would, under the preceding 
portion of this section, be made if such conviction were a 
decree by such officer in his capacity as such Judge. an 
in other cases may be made to the District Judge or, τα the 
presidency towns, to the High Court. 
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See 4 M.H.C.R. 146 and Ratanlal 978 cited in Note 1263 under 
section 480, under heading ‘‘Appeal.'* * 


487. (I) Except as provided in Sections * * 480 
ἜΧΕΝ supe es and 485, no Judge of a Criminal 
Magistrates not to try Court or Magistrate, other than a 
offences referred to in Judge of a High Court, shall try any 
$5,195 when committed erson for any offence referred to in 
Section 195, when such offence is 
committed before himself or in contempt of his authority, 
or is brought under his notice as such Judge or Magistrate 
in the course of a judicial proceeding. 


(2) Nothing in Section 476 or Section 482 shall pre- 
vent a Magistrate empowered to commit to the Court of 
Session or High Court from himself committing any case 
to such Court. 


Change :—The word ‘'477” has been omitted in Sub-section (1) 
by section 130 of the Cr. Ρ. C Amendment Act, XVIII of 1923, This ts 
consequential to the repeal of sec 477. 


1269. General rule -—A Magistrate cannot convict ἃ person 
for contempt of Court committed in respect of his own authority. A com- 
mitment to another Magistrate 1s necessary in all such cases—Ratanlal 64; 
Emp. v. Kashmin, 1 All. 625, Q. E v. Seshayya, 13 Mad. 24, The Court 
before which an offence was committed, and by which the prelimmary in- 
quiry was held under sec. 476, should not be the Court to try the case— 
Taraproshad, 15 W.R 88, The fundamental rule in the administration of 
justice is that no man can be a Judge in a case wherein he is interested— 
Chander Seekur, 12 W.R. 18 


Thus, where a Sessions Judge has directed the trial of a person for 
the offence of giving false evidence committed before him in the course 
of a judicial Proceeding of a criminal nature, he cannot try the case 
himself.—Q_ Εἰ v. Makhdum, 14 All 354. It the facts alleged to consti- 
tute the offence came to the knowledge of the Magistrate in the course of 
judicial proceedings, he has no jurisdiction himself to try the case—Emp 
v. Kunwar Bahadar, 23 OC 138, 21 CrLJ 696 A Magistrate whose 
summens was disobeyed has no jurisdiction to try the offence of dis- 
obedience of summons—2 Weir 612, 16 ALJ 432, Pahalnan, 27 Cr.L.J. 
1344 (All). A Magistrate who issued an order under section 144 of this 
Code cannot himself try the disobedience of that order—Ranchod Dayal, 
10 BHGR 424; Q E. ν. Abdulla, 24 Mad 262, Ratanlal 904 A 
Magistrate, who makes an order under sec 133 for the removal of a 
nuisance, cannot himself try and convict the person to whom such order 
was directed and who has disobeyei it—~Emp v Hurra Lal, 1883 A.W.N. 
222. If the Magistrate holds a trial for an offence committed in contempt 
of his authority, the whole proceedings of the tral are invalid, and a 
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with according to the provisions of section 480 or section 
482, and, in the case of a Court established by Royal 
‘Charter, shall be deemed guilty of a contempt. 


1268. Witness :—A complainant is not a witness and therefore not 
punishable under this section—Jn re Ganesh, 13 Bom. 600. 


A witness cannot be punished for not afswering a question which is 
irrelevant to the real issue ar which he is not legally bound fo answer 
-—In re Ganesh, 13 Bom. 600, Where the question is asked with 2 view 
to criminal proceedings being taken against the witness, he is not legally 
bound to answer it and he cannot be punished for refusing to answef— 
Hari Lakshman, 10 Bom. 185. 

‘Any term not exceeding 7 days’ —It 1s"advisable, but not necessity. 
to limit the period of detention in custody to a fixed time-—1 Ind. Jur 
N.S. 23, 

An application for the release of the accused should be made to the 
committing Judge—Ibid. 


486. (1) Any person sentenced by any Court undet 

Bert is section 480 or section 485 may, not- 

tine contempt cares, Withstanding anything hereinbefore 

contained, appeal to the Court to 

which decrees or orders made in ΔᾺΝ Court are ordinarily 
appealable. 


(2) The provisions of Chapter XXXI shall, so far a8 
they are applicable, apply to appeals under this section, 
and the Appellate Court may alter or reverse the finding: 
or reduce or reverse the sentence appealed against. 


(3) An appeal from such conviction by a Court, of 
Small Causes in a presidency-town shall lie to the Hig 
Court, and an appeal from such conviction by any other 
Court of Small Causes shall lie to the Court of Session for 
the sessions division within which such Court is situate. 


(4) An appeal from such conviction by any officer 88 
Registrar or Sub-Registrar appointed as aforesaid may 
when such officer is also Judge of a Civil Court, be mace 
to the Court to: which it would, under the preceding 
portion of this section, be made if such conviction were 4 
decree by such officer in his capacity as such Judge, an 
in other cases may be made to the District Judge or, 17 the 
presidency towns, to the High Court. 
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viction but only against the severity of the sentence—Htulfalwe, 2 L.BR 
302 Where a District Magistrate procured the initiation of a number of 
prosecutions against the same person, and one of them which resulted in 
conviction came before him in appeal, the High Court considering that it 
was not altogether proper that he should hear the appeal, ordered its 
transfer to the Sessions Judge—24 WR. 58 The Nagpur Court also 
holds that the word ‘try’? as used in this section includes the hearing 
of an appeal—Krishnappa v Emp., 25 Cr.L J. 713. 


Judicial Proceeding .—The proceeding of ἃ Magistrate granting or 
revoking or tefusing a sanction under sec 195 is a judicial proceeding, 
Therefore a Magistrate who has declined to revoke a sanction granted 
to a person on a charge of forgery, ts precluded from himself trying the 
ease—Q E. v Seshadri, 20 Mad 383 


1271. “As such Judge or Magistrate’? -—These ambiguous 
words have given rise to two sets of conflicting rulings On the one hand, 
it may be ashed, does this expression mean that the Judge or Magistrate 
is precluded from trying the case only when the offence was committed 
before him or brought to his notice while acting in hts capacity as Judge 
or Magistrate? In other words, does this section empower the Magistrate 
or Judge to try an offence which was committed before him or brought 
under his notice in another capacity? In Q E v Sarat Chandra, 16 
Cal 766 (FB), it has been held that a Sessions Judge may as Sessions 
Judge try the accused for an offence which was committed before him 
in another capacity as District Judge, that 15, the prohibition is restricted 
to a ‘Judge’ of a criminal Court, and that bemg so, a strict construction 
must be placed upon the words ‘as such Judge’ and it must be held that 
they do not include a Judge of a Civil Court or a District Judge ὙΠῸ 
same view has been taken m Gaspur, 6 Bom. 479 (481), Banka Behart, 
7TCW.N 708; U BR, (1897-1901) 127, Rayt, 18 Bom. 380 Thus, 1t 1s 
held that a Magistrate is not debarred from trying an accused person for 
disobedience of summons issued by him in his capacity as Mamlatdar—Q. E, 
v Rant Dap, 18 Bom 380 Where sanction is given by a Deputy 
Collector and Magistrate in his capacity as Revenue Officer, he 1s not 
debarred from trying the case himself as a Deputy Magistrate—2 Weir 613. 

But if this view be adopted, does not this section run counter to the 
fundamental principle of law that no man ought to be a Judge in a case 
in which he is interested? ‘The prohibition in this section is a personal 
one, the mischief to be prevented be:mg that the same person should not 
decide a matter which he may have already prejyudged It does not refer 
to the office of the Magistrate or Judge before whom an offence of the 
class deseribed in the section 1s committed, but refers to the person of the 
Judge or Magistrate—Anonymous, | Mad 305 An officer before whom, 
while acting in a particular capacity, an offence has been committed, 
Punishable under sec 228 1 P C, cannot in another capacity take up 
and try the offence—an offence committed against himsell! H he could 
do so, it would be in violation of that fundamental rule in the administra- 
tion of justice that no man can be a Judge in a case wherein he Is 
Haterested—Chander Scchur, 12 W.R. 18 When a Judge on the Civil 
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Side has already formed an opinion that a document has been forged or a 
perjury has been committed, he should not try the case as a Sessions 
Judge, and it is proper for the High Court to transfer the case to another 
Judge, as a means of relieving the former Judge from 4 position which 
he himself would desire to avoid—Jn re Arunachella, § M.H.C.R. 212 
In Q. E. v. Gaspar, 6 Bom. 479 (481), it has been said that it Is 
desirable that a trial should not be held before an officer who has 
already prejudged the guilt of the accused, and on this ground the case 
should be transferred; but im the case of an offence exclusively triable 
by the Court of Sessions, great inconvenience would be caused if the 
case has to be transferred; and if the accused 1s perfectly willing to be 
tried by the Sessions Judge, no transfer 1s necessary. 


CHAPTER XXXVI. 


OF THE MAINTENANCE OF WIVES AND CHILDREN. 


Str James Fitz James Stephen describes this chapter as “ἃ mode of 
preventing vagrancy or at least of preventing its consequences.” The 
object of maintenance proceedings is not to punish a parent for his past 
neglect, but to prevent vagrancy by compelling those who can do 50 to 
support those who are unable to support themselves and-who have & 
morat claim to support—Sarder Md. v. Nur Md., 1917 P.R. 22. The 
scope of this chapter is limited and the Magistrate may not, except 35 
herein provided, usurp the jurisdiction in matrimonial disputes possessed 
by the Civil Courts—-16 Bom. 269. 


488. (1) If any person having sufficient means 


Order for mainten. Reglects or refuses to maintain his 
ance of wives and wife or his legitimate or illegitimate 
children, child unable to maintain itself, the 

Sub-divi- 


District Magistrate, a Presidency Magistrate, a 
sional Magistrate or a Magistrate of the first class mays 
upon proof of such neglect or refusal, order such person 
to make a monthly allowance for the maintenance © 
his wife or such child at such monthly rate not exceeding 
one hundred rupees in the whole, as such Magistrate 
thinks fit, and to pay the same to such person as the 
Magistrate from time to time directs. 

(2) Such allowance shall be payable from the date of 
the order, or, if so ordered, from the date of the apP: ication 
for maintenance. 
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(3) If any person so ordered fails without sufficient 
cause to comply with the order, any 
such Magistrate may, for every 
breach of the order, issue a warrant for levying the amount 
due in manner hereinbefore provided for levying fines, 
and may sentence such person, for the whole or any part 
of each month’s allowance remaining unpaid after the 
execution of the warrant, to imprisonment for a term 
whe may extend to one month or until payment if sooner 
made: 


Enforcement of order. 


Provided that, if such person offers to maintain his 
wife on condition of her living with him, and she refuses 
to live with him, such Magistrate may consider any 
grounds of refusal stated by her, and may make an order 
under this section notwithstanding such offer if he is 
satisfied that there is just ground for so doing: 


Provided, further, that no warrant shall be issued for 
the recovery of any amount due under this section unless 
application be made to the Court to levy such amount 
within a period of one year from the date on which it 
became due. 


(4) No wife shall be entitled to receive an allowance 
from her husband under this section if she is living in 
adultery, or if, without any sufficient reason, she refuses 
to live with her husband, or if they are living separately 
by mutual consent. 


(5) On proof that any wife in whose favour an order 
has been made under this section is living in adultery, or 
that without sufficient reason she refuses to live with her 
husband, or that they are living separately by mutual 
consent, the Magistrate shall cancel the order. 

(6) All evidence under this Chapter shall be taken 
in the presence of the husband or father, as the case may 
be, or, when his personal attendance is dispensed with, 
in the presence of his pleader, and shall be recorded in 
the manner prescribed in the case of summons-cases : 

Provided that, if the Magistrate is satisfied that he is 
wilfully avoiding service, or wilfully neglects to attend the 


Court, the Magistrate may proceed to hear and determine 
Cr δ᾽ 
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the case ex parte. Any order so made may be set aside 
for good cause shown on application made within three 
months from the date thereof. - 

(7) (Omitted.) 

(7) The Court in dealing with applications under this 
section shall have power to make such order as to costs 
as may be just. 

(8) Proceedings under this section may be taken 
against any person in any district where he resides or is, 
or where he last resided with his wife, or, as the case may 


be, the mother of the illegitimate child. 

This section has been amended by section 131 of the Cr. P. Code 
Amendment Act XVIII of 1923, and the changes introduced are the 
following -—-Fusst, in sub-section (i), the words ‘one hundred’ have bec 
substituted for ‘fifty’, in order to suit modern conditions in life. Secondly, 
in sub-section (2) the words ‘fails without sufficient cause’ have een 
substituted for the words ‘wilfully neglects’ owing to the difficulties which 
have been felt in the onterpretation of the word ‘wilfully* (Statement of 
Objects and Reasons, 1914). Thirdly, a proviso has been added 1 su 
section (3) to provide a period of limitation for the recovery ot site 
standing arrears. Fourthly, sub-section (7) has been omitted; it ram thas; 
“The accused may tender himself as 2 witness and in such case shall δε 
examined as such.’ This is now expressly provided by sub-sector (2) 
of sec. 340 The old sub-sections (8) and (9) have been re-numbered 38 
(7) and (8). Fythly, in the present sub-section (8) the words any 
person” have been Substituted for the words “the accused” In order 1 
make it clear that the person proceeded against under this section ἰδ not 
tn the position of an accused person. 

1272. Section not affected by personal 
night to maintenance conferred by this section is a Statutory 
the Legislature has created irrespective of the nationality or ta 
parties, the only condition precedent to the possession of that sight, 7 
the case of a wile, being the evistence of the conjugal relation—I” Γ 
Din Mahomed, § Atl. 226. Thus, 3 mutta wile is not, under the Muhsa 
medan Law of the Shia sect, entitled to maintenance; but this asability 
arising ftom her personal law is different trom hef statutory rete (0 
maintenance under this Code In other words, she 13 entitled τὸ rid 
tenance under thls section, irrespective of the fact that she is not enti Σ 
to maintenance under her personal law—Luddon Sahiba v. Alireza iene 
8 Cal, 736. The sight of Megitimate children to be maintained bY sheie 
aetual father Is a statutory right, and the duty is created by express a 
ment Independent of the personal law of the parties —19 Mee esa 
There Is no text of Hindu law under which sn ileguimste son of “ls 
by a woman who is not a Hindu can claim meintensnce; but unser hs 
fection such Hlegitimste child ts entitted ta claim mainte 


Taw othe 
right, whieh 
creed of the 


nance from 


Sec. 488) THE CODE OF CRIMINAL PROCEDURE 1283 


putative father—Lingappa v. Esudason, 27 Mad. 13. Apart from the 
Hindu Law, maintenance is awardable in such cases on general principles; 
the defendant having begotten the child is bound to provide for tts 
maintenance—Ghana Kanta v, Gereli, 32 Cal. 479. The father of an 
illegitimate child cannot get rid of his statutory obligation under this Code 
to maintain that child by pleading that he 1s a Buddhist monk The 
Criminal Procedure Code must override tis personal law sf at conflicts 
with 1t—(1922) U.B.R. 2nd Qr. 138 


On the other hand, the provision in the Cr P. Code does not take 
away any might conferred by the Hindu Law Thus, under this Code, 
the illegitimate daughters are entitled to claim maintenance only from 
their father, but under the Hindu law, they can claim maintenance not 
only from their father but also from his co-parceners who took \his pro- 
perty by survivorship—Natarajan v. Mutha, 22 LW 650, AIR 1926 
Mad 261, 


1273. Who can be ordered —An undivided son timing with 
hus father can be ordered to maintain his wife under this section— 
Ramasami, 13 Mad 17 The mere fact that the defendant is 16 years 
of age only and studying at school wil! not by itself be a sufficient cause 
for his being relieved of the liability imposed by this section of providing 
for hus illegitimate chiid—4 N.W P, 123 


The order may be passed only agaist the father or husband, as the 
case may be, ‘This section does not authorise a Magistrate to order the 
father-in-law to pay maintenance to his daughter-inlaw—Crown v Muran, 
1903 PR. 26, 1914 PLR. 115, Ghulam Md v Ghulam Fatima, 30 
Cr.L.J. 135 (Lah.). 


‘Of sufficient means’ :—Before an order is passed under this section 
it must be proved that the person ordered has sufficient means to support 
tus wife and children—1882 A.W.N. 179. If he has sufficient means, 
he is not relleved of the obligation to maintain his wife on the ground 
that the wife has means of earning money by her own labour—1887 A 
WN. 107; or that the wife has relations able and willng to maintain 
her—2 Weir 615, 16 CrLJ 80 (Mad), or that the wife has sufficient 
earning of her own (including her husband’s earnings)—10 Bur L R. 166. 


A Magistrate is not justified in absolutely refusing to order main- 
tenance to be paid to the wife on the ground that the husband 1s a man 
of slender means—2 Weir 617 In such a case, only ἃ small amount will 
be ordered. So also, the fact that the father is a professional begear does. 
not relieve him from his obligation to maintain his Megitimate child If 
a man is capable of labour, and the Magistrate is satisfled that the child 
is his child, he should order the payment of a reasonable sum—2 Weir 
616 The word ‘means’ mm this section does not signify only visible 
means, such as reat property or definite employment If a man is healthy 
and able-bodied he must be held to have the means to support his wil 
and he cannot be relieved of this obligation on the ground that ih 
only 19 years old and unemployed—In re Kandasamy, SO MLJ. 41, 27, 
CrLj. 350. So also, the mere fact that the husband is a young bov ¢ 
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16 is not a ground for granting merely nominal maintenance. He must 
make serous endeavour to find work, and must pay sufficient maintenance 
to his wife—Aa E. Sin v. Mg Hila, 4 Bur.L.J. 258, 27 Cr.L.J. 725 In 
a Burma case it has been held that m the case of a Pongyt or Buddhist 
Priest, the presumption is that he possesses mo property except such as is 
necessary for his religious life and which is held under conditions which 
do not make it available for other purposes; and a woman who allows 
herself to be seduced by a member of the priesthood cannot obtain any 
maintenance for her child; she ought to have known beforehand that 
a priest has no money—! Bur.L.J. 97. But in another Burma case It 
has been held that a Buddhist monk cannot get rid of his statutory 
obligation under this Code to maintain his illegitimate child. If he is an 
able-bodied man, the presumption is that he has sufficient means 10 
maintain himself and his child, and it is for him to prove the contrary 
If he cannot pay the maintenance ordered if he remains a monk, t 1S 
his duty to throw off the yellow robe and work—(1922) U.B.R. 2nd Qr. 
138, 
The onus is on the husband or father to show that he has no sufficient 
means to support his wife and children. An able-bodied man who Is 
suffering from no physical infirmity will be presumed to have sufficient 
means to support himself and his family—1911 U.B.R. Ist Qr. 90. 


1274, Neglect or refusal to maintain :—The first esset- 
tual for proceedings under this section is that the person proceeded against 
should have neglected or refused to maintain his wife or children 
there 1s no evidence as to the neglect or refusal, an order for maintenance 
passed by the Magistrate is bad in law—Jntazar ν, Samidan, 27 oc. 27, 
1 OWN. 150, 26 CrL} 128, 16 WR 62. Gulabdas Bhcidss, 16 
Bom 269 Where the evidence was that since the separation had taker 
place, the husband was regularly paying Rs. 92 for the maintenance of 
his wife and children, it was held thst the Magistrate was wrong ἐπ 
having entertained the petition at all—Graham v Οταμαπι, 4 Bur.LJ Wy 
26 Cr.L J. 831. 

The neglect or refusal to maintain wife and children may be 
expressed or implied The Court may infer the neglect of refusal from 
the conduct of the husband—9 Bom.L.R, 359 To give jurisdiction to 3 
Magistrate, it is mot necessary to prove express refusal to maintsins 
if the husband or father does not In fact maintain his wife or children. 
he is sald to ‘neglect or refuse’ to maintsin them—Emp. v. Ha Han 
8 Bur.L.R. 96. Where the father has denied his paternity, that Is # 
{ποῖ from which the Court can infer neglect to mtintsin—6 SL.R. 205 
But where the husband is ‘willing to maintain his wife and the wile Is 
willing to Mve with her husband, fe. where both parties are witling 10 
lise together, the fact that the wife deposes that though she Is wine 
to live with her husband, the latter refuses to maintsin her, wtih th 
lead the Court to Infer that the hushsnd is unwilling to maintain δὲ 
ulfe~1914 P.WR. 46 When there Is no proof of refusal oF resiect 
fo maintain the wife, the husband ought not to be ordered 10 pa ΠΕ ΩΣ 
tenance on the ground that he has been guilty of cruelty to her—eid 
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This section is based on the principle that there is a continuing 
obligation upon a father, who has sufficient means, to support his child, 
If 4 man who is bound to maintain his child continuously does not do so, 
he is deemed to have neglected to maintain, and proof of actual refusal to 
maintain is not necessary The fact that the child is not in ἃ starving 
condition is no answer to an applicatton for maintenance—Ma Hain vy. 
Maung Myat, L.B.R. (1900-1902) 189; Baran v. Ma Chan, 2 Rang. 682, 
26 Cr.L.J. 535; Emp v. Ha Hun Bya, 8 Bur. L.R 96. 


The fact that a lump sum has been paid to the wife in final settle- 
™ment of all her claims is no answer to an application for maintenance, If 
in fact the money has been spent or lost or does not yield a sufficient 
income—M: Le v. Nga Paw Din, 1905 U.BR. (Cr. P C) 45, Ma 
Hnin v. Maung Myat, L.BR (1900-1902) 189. But where the father 
has given certain property to the mother for the maintenance of the 
child, which yields sufficient monthly income and furnishes means of 
support, he cannot be said to have neglected to maintain his child and 
an order cannot be made under this section—Maung Mya v Ma Bok, 
UB.R (1897-1901) 108; 2 Weir 648 


A father’s neglect to sue for the custody of a girl who has chosen to 
live with her mother who 1s living in adultery, cannot be deemed to be a 
neglect on his part to maintain the daughter—Parvatht vy. Ramaswam, 
2 Weir 630 (631). Where the father is entitled to the custody of children, 
and the mother who takes them away does not allow them to return to 
him, there ts no such neglect or refusal to maintain them as is con- 
templated by this section—-2 Weir 632 Where the children who were 
being properly maintained while in the custody of their father, were 
dissuaded by their mother from his custody and went away to live 
with their mother, the refusal of the father to maintain them unless 
they returned to his custody, was not a refusal to maintain within the 
meaning of this section—Ma Shwe v. Mg Po Chat, 8 LBR 105, 16 
CrLj. 217, 27 110 841. 


Before passing an order under this section, the Magistrate ought to 
ascertain whether the husband has been called upon to maintain his wife 
Where the husband has not been called upon to do so, and the wife was 
ling with her father who refused to allow her to hve with her husband 
without a money payment fram him, the Magistrate cannot make an order 
for mamtenance—22 W.R 30. 


The neglect or refusal must be present neglect or refusal Where a 
wife, subsequent to her application for maimtenance, came to live with 
her husband and compromised her claim, bnt prayed for an order of the 
Magistrate to the effect that if her husband failed to maintain her in 
future, he should pay her a certam allowance, tt was held that the 
Magistrate could not pass such order but must dismiss the application, 
as no present relusat or neglect was established—2 Weir 630 

1275. Right of wife to maintenance—To justify an 
order under this section, it must be shown that the compla:mant 1s 
wife of the defendint—Gulabdas, 16 Bom. 269 The candition . 
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to a tight of maintenance, in the case of a wife, 1s the existence of a 
conjugal relation—In re Din Mahomed, 5 All 226. It is only on proof of 
the relationship of husband and wife that an order for maintenance should 
be made; but where such relationship has ceased to exist, an order 
already made may be stayed~Sobhan v. Subraton, 5 Cal. 558. No order 
for maintenance can be passed under this section as against the husband, 
in favour of the wife, where there is no proof that the latter is the law- 
fully married wife of the former, according to his personal law—7 Bur. 
LT. 71; 7 L.B.R. 270, Among Jats, Karoo marriage is a valid marriage, 
and the woman is entitled to maintenance—4 N.W P, 128, A muta wile 
is entitled to maintenance under this section, though she ἰ5. not entitled 
under the Mahomedan law—Luddun Saheba y Mirza, 8 Cat 736 

Effect of divorce :—A Muhammadan wife is entitled to maintenance 
up to the date of divorce—Shah Abu v. Uljat Bibi, 19 All. 50 Ever 
alter divorce, she is entitled to maintenance durimg the iddat—Ghulam 
v. Niaz, 1905 P.R. 5, 2 CrLJ 40; 2 Weir 617; 20 MLJ, 12 But 
an order for maintenance subsequent to the expiration of the iddat fs 
illegal, unless pregnancy is alleged—2 Weir 617; 1888 A ὟΝ, 116; 13 
Bur,L.T, 43; Mariam v. Kadir, 6 O.W.N 942, 1929 Cr. C. 623 

When a husband pleads non-liability to maintain his wife on the 
ground of his having divorced her, the Magistrate is bound to entertain 
and enquire into such plea, and determine on such evidence as may δὲ 
Adduced before him whether the plea is a valid one. Unless the relation 
of husband and wife exists between them, the Magistrate has no authority 
to pass an order for maintenance as between husband and wife. If he 
finds the plea established, he cannot order maintenance-~Shah Abu Vv 
Uljat, 19 All, 50; 1804 P.R. 21; 2 Welr 620; 1915 U,B.R Ist Qr. 85 
Where Magistrate makes an order under this section, the order becomes 
functus officio on a subsequent divorce of the wife by the husband— 
Emp v. Jadi, 17 OC 260, 15 Cr.L.J. 646 

1276. Right of children to maintenance :—The child 
must be born; no order can be passed under this section for the miin- 
tenance of a foetus, when It Is believed that a woman Is pregnant Until 
it is born, It can hardly be regarded as a chlid—3 N.W.P 70; 2 Weir 618 

The word ‘child’ in this section simply means son or daughter 
Reference to age fs purpostly omitted, the obfect being that any son or 
daughter is entitled to maintenance so long 85 he or she is unable 10 
maintain himself or herself—1910 P.W.R. 28. In 37 Mad 565 and 23 
Cr Jj. 167, it has been held that the word ‘‘child’’ means one who has 
not attained majority, 

The defendant may be ordered to pay maintenance for his σα 
children, whether legitimate or illegitimate, but not for the child of 
another person, ¢.g for a daughter of his wile by her first husband 
Abdul Rahim v. Amir Begum, 7 Lah, 365, 27 Cr.L,J 610 

Legutiriate children-—A child born during the continuance of the 
form οἵ wartlire known ss Sambandhan and prevalent among the Nayar 
community In Malabar, is entitled to maintenance under this sectict— 
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Venkatakrishna v. Chimmukutee, 22 Mad. 246, 22 Mad. 247 (foot-note). 
Children of a Nikah wife are legitimate and entitled to maintenance— 
18 W.R. 28 


Illegitimate children :—An order under this section may be passed 
for the maintenance of legitimate as well as illegttimate children The 
basis of an application for the maintenance of a child under this section is 
the paternity of the child irrespective of {ts legitimacy or ilegitimacy— 
Nur Mahomed v Bismutla, 16 Cal. 781 But before an order for the 
maintenance of illegitimate children 1s passed, it must be proved that the 
man against whom the woman proceeds was the father of the children— 
Hira Lal ν. Saheb Jon, 18 All. 107 Where maintenance 1s claimed for 
an illegitimate child from an alleged father, it 1s not enough that the 
defendant may have been the father, but the Magistrate must be able 
to find that in all reasonability no one else can have been the father—2 
Weir 621 The Magistrate 1s not justified in holding that the child 1s 
the child of the defendant on the ground of the similarity of the features 
and the name of the child with those of the delendant—Nur Mahomed 
v Bismulla, 16 Cal. 781 


Children in custody of mother —Where a mother has the custody of 
a child and has to maintain it, she 1s entitled to claim maintenance on its 
account—Varthilinga, 2 Weir 630 And the father cannot refuse to main- 
tain his children on the ground that they are living with their mother 
If he wants to have them in his custody, he must enforce his right, if 
any, in the Civil Court—Murugesa v Sodiamma, 8 Bur.LT 134, 16 
Cr.L.J. 656; Mi Saw v. S., 7 1.0. 460, (1910) U.B.R 1. Under the 
Mahomedan law, the mother is the lawful guardian of her minor daughter, 
and is entitled to her custody; consequently the daughter living with 
her mother can claim maintenance from her father ; and the order can- 
not be refused on the ground that the father is willing to maintain her 
daughter if her custody 15 given to him—Sarfraz v Miran, 9 Lah 313, 
29 Cr.L.J 1052 (1053). A divorced wife is under the Mahomedan law, 
as well as under the Marumakatayam law, entitled to the custody of 
her children, and the father is not thereby relieved of his lability to 
maintain them—Emp vy. Ayshabar, 1 CrLJ 599, 6 BomLR 536; 
Kariyadan v, Kayat Beeran, 19 Mad 461; In re Parathy, 25 MLJ 355, 
14 CrLJ 597 (598) But where a child has left its father and has 
chosen to live with its mother who is leading a hfe a adultery since 
she left her husband, the father cannot be directed to pay an allowance 
to the child under this section—Parvath: v Ramaswami, 2 Weir 630 
(631). See also 2 Weir 632 and 8 LBR_ 105 cited in Note 1274 ante, 

Children in custody of guardian —It the father 1s entitled to the 
custody Of his children as their lawful guardian, he cannot be com- 
pelled to pay for their maintenance, if thev live separately from him 
But ff another person is appointed guardian of the children, then the 
father is liable to maintain them while they are hhving with such puardian— 
Sardar Muhammed y Nur Muhammad, 1917 PR 22, 18 CrLJ. 811 
(815) 


4 


7 
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Offer to maintain children:—It, at the tmal, the father makes af 
offer to maintain his children on condition that they live with hun, 
the offer is not sufficient to oust the Magistrate of his jurisdiction, af as 8 
matter of fact the father has paid nothing for the maintenance of his 
children for several years—Kent v. Kent, 49 Mad. 891, 49 M.L.J. 335, 
26 CrL.J. 1597; Kambu Ammal v. Ranganathan, 1924 M WN, 465, 25 
Cr,L.}. 94, If in fact the father has neglected or refused to maintain his 
children in the past, the Magistrate can make an order for the payment 
of monthly allowance for the maintenance of the children, inspite of his 
offer to maintain the children, Otherwise in those cases where the 
children are very young, a man, knowing full well that no mother 
would part with such children, has simply to make an ostensible offer t 
keep the children with him, and he can thus defeat an application for 
matntenance. The Magistrate will be entitled to consider the circum 
stances in which the offer was made, and whether it is right and proper 
that the children, if not im the custody of the father, should be handed 
over to him—~David Sasson v. Emp, 49 Bom 562, 27 BomL R. 38 
26 CrLJ 975; 1905 U.BR (Cr.P.C.) 39, If the children are, too 
young (6.5, daughters aged 5 to 10), it is in their interests that they 
should remain with their mother: and a separate maintenance will be 
granted to them, im spite of the father’s offer to maintain them—In τ 
Bai Manek, 52 Bom. 763, 29 Cr.L.J 1049 (1050). But the Punjab 
Chief Court has held that if the father offers to maintain his children 
on condition that they should live with him, the Magistrate should te 
fran from passing an order against him—Sardar Muhammad ν Nur 
Muhd., 1917 P.R. 22, 18 Cr.L J. 811 (815); Ralla v. Atte, 1914 P.L.R 
115, 15 CrL.J 529; Sultan v Mahtab, 27 PLR. 233, 27 Cr.L.J- 1318; 
Man Singh v Dharman, 1894 P.R. 18 The Chief Court further holds 
that although past neglect by 4 father to support his children may be 3 
cogent factor in deciding that at the time of the application the father 
is neglecting or refusing to maintain his children, still it should not ye 
considered as sufficient by itself to hold that the offer ig not made it 
good faith. If a father offers to maintain his children on condition that 
they live with him, the Magistrate should refrain from passing #0 order 
for maintenance until the father has had an opportunity of proving that 
his offer is made in rood faith—Sardar Muhammad, supra 


Effect of agreement :—-Obligation to maintain a child Is 8 statutory 
obligation and the parties cannot contract themselves out of it—L B. 
(1900-1902) 126 The father cannot divest himself of his Hability 10 
maintain his child, by an agreement with his wife—2 Weir 818 TRE 
language of this section is inconsistent with the capacity of a wife to make 
ἃ contract absotving her husband from his statutory Habitity-U.B R 
(905) 45. But ir has been held in 2 Welr 631, that where the mother 
of the illegtimate children renounced on their behalt all future claims 
of maintenance by 8 document on payment of a certain sum by the 
father, the Magistrate was not competent to pass any further order fer 
maintenance unless there wss proof of fraud in the execution of a 
document, or unless it was proved that there was a valid subsequent of 
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agreement in supersession of the document. A compromise by the lawful 
guardian of a minor acting bona fide for his benefit cannot be set aside 
even at his instance, except upon proof of fraud—2 Weir 630. 


But there can be no doubt that when a compromise made by the 
guardian of a minor does not appear to be for his benefit, and it is very 
likely that he would be materially injured by a manifestly inadequate 
adjustment of his marntenance-claim under the section, the compromise 
will not bind the minor nor any one acting as guardian after the mother’s 
death—Hildephonsus v Malone, 1885 PR 13 


1277. ‘Unable to maintain itself? --The words ‘unable to 
maintain itself’ refer to the child and not to the wife—10 Bur L.R. 166. 

The father 1s bound to maintain the child sf it is unable to maintain 
itself, even though its mother may be able to mamtain it The question 
as to the means of the mother is not to be taken into account; the true 
criterion is the inability of the child to support itsel[—7 Bur.L T. 34. 
The fact that the child belongs to a well-to-do tarwad does not relieve 
the father from his liability to maintain it The imabuility referred to in 
this section relates to the absence of sufMicient maturity of physical and 
mental development in the child rendering st in consequence unable to 
earn its living by its own efforts, and does not refer to inability through 
poverty or absence of all means—In re Paratht, 25 M.LJ 355, 14 
CrLJ 597 (598) But in 39 Mad 957 and Kartyadan ν. Kayat Beeran, 
19 Mad, 461 it has been held that this section has no application to 
cases where the children are being maintained by a ftarward which 1s 
bound by law to maintain them. The words ‘unable to maintain itself’ 
cannot be confined to the tender age of the child but have also reference 
to its Anancial position. Therefore where there are enough funds to 
support the child in the farwad to which it belongs, it cannot be said 
to be unable to maintain itself—37 MLJ 361 The offspring of a 
sambandham marriage are entitled to maintenance from their tavazhi, 
and if the tavazh: or tarwad has sufficient means to marntain them, they 
are not entitled to an order of maintenance under this section—In re 
Bharata Aiyar, 46 ML.J 324 

A child who is deaf and dumb and unable to maintain itself is 
entitled to maintenance even though it may have attained majority—Jn re 
Todd, 5 NW.P 237 A minor gitl earning her living by prostitution 
will still be considered as ‘unable to maintain herself’ because prostitution 
is not to be treated as a profession by which a girl can maintain herself 
for the purpose of this section—37 Mad 565 But a minor married girl, 
whose husband is willing to maintain her, cannot be regarded as a 
person unable to maintain herself, and her father cannot be ordered to 
maintain her—2 Weir 650 But if in spite of her marriage the girl still 
remains unable to maintain herself either because her husband is too 
poor to maintain her or for any other good reason, the father’s lisbitity to 
maintsin the child would still exist—Meenaksh: v Karupanna, 48 Msd_ 
503, 48 ML.J 183, 26 CrLJ 732 The child is entitled to get maine 
tenance until It is sble to maintain Itself; the Magistrate fs not Justified in 
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ordering maintenance ‘till the child attains the age of 14'; a Magistrate 
has no power to fix an arbitrary age limit up to which the child will get 
maintenance—2 P.L.T, 108. Where a boy is aged 17 or 18 and is able 
to work and earn his living, he cannot be said to be ‘unable to maintain 
himself,’ and he cannot compel his father to educate him in a college 
and thus better his prospects—1 Bur.L.J 123. But 2 boy of 11 years 
must be deemed to be a child ‘unable to maintain itself,’ and is entitled 
to maintenance , it would be contrary to public policy to encourage child 
labour by holding that a boy of 11 years should contribute towards his 
own support by work, when he should be in schcol—Baren Shania v. 
Ma Chan, 2 Rang 682, 26 Cr.L.J. 535. 

1278. Order for maintenance :—The only order that can 
be passed under this section is either an order allowing mamtenance oF 
an order dismissing the application for maintenance. He cannot pass any 
other order. Where a claim for maintenance is compromised by the 
consent of parties, the Magistrate is not competent to pass an order in 
accordance with the terms of the compromise. He can only dismiss the 
petition and strike it off the fle To pass a decree in terms of the com- 
promise would be to essume the functions of the Civil Court—2 Wer 
629; 2 Weir 630. 

Under this section, the Magistrate can award maintenance only and 
nothing else, ¢.g a house to live in—Makhan v Harnamo, 20 Crb J. 
909 (9810) (Lah) 

The order under this section must mot be conditional and must not 
have reference to any future circumstances. When the wile, after com- 
Promising the claim for maintenance, prayed for an order by the Magis- 
trate that if her husband failed to support her in future, he should py 
her a monthly allowance, it was held that the Magistrate could not pass 
an order of this nature, he must dismiss the application—in re Kupht 
Mudefi, 2 Wetr 630 An order directing the husband to take away bis 
wile with him, and maintain her, and in the event of his failing to do 50 
or turning her out, to pay a fixed sum to her for maintenance, {s * 
Conditional order and hence illegai—Natha Singh v. Harnam, 7 Lah 314, 
21 Cr.L.J $56 An order for maintenance passed on condition that the 
woman must reside in her husband’s house is illegal—Emp. v. Jamict 
1917 PLR. 14, 18 Cr L] 528 

Who can order:—Only the Magistrates enumerated in this section 
can inquire into the case and pass an order fot maintenance. An inquiry 
under this section cannot be delegated by a First Class Magistrate to 5 
Magistrate of a lower rank—2 Weir 617. A First Class Magistrate cam 
not refer an application under this section to 2 Subordinate Magistrate δὲ 
fower grade and act upon his report—Sardaran v Amir, 1905 P.R 29: 
Venkgta v. Paramma, 11 Mad 199 


Monthly allowance :—The law empowers a Magistrate only 0 maar 
payment of a monthly maintenance An agreement between 8 μῶν 
ἢ his sife oi% 


and wife whereby the husband agreed ther he sould furnis! ah 
certatn ornaments, build s house for her, deliver to her aqnually 5. certs ἡ 
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amount of grain, and pay her a certam sum in cash, is not an agreement 
which can be mie the basis of an order under this section, and therefore 
cannot be enforced under its provisions—6 Mad 283; 21 Cr.LJ. 612 
(Lah). The payment ordered must be 2 monthly payment. An order 
for the payment of a certain sum annually for the value of clothes is 
not legal—2 Weir 627. But where a razinamah entered into between 
the parties contains an agreement for the payment of a certain sum 
annually for value of clothes, the wife is entitled to ask the Court to give 
effect to the general intention of the parties as disclosed by the razinamah, 
by allotting in the monthly allowance the value of the clothes agreed 
to be paid annually—2 Weir 634. 


The payment of maintenance must be m money. an order for pay- 
ment of maintenance im grain is not in accordance with this Code—2 Weir 
626; 2 Weir 627; 1911 PR 19; 1887 P.R 3, Atrw v. Mabon, 25 Cr. 
LJ. 1271 (Lah), So also, an order directing a mixed payment in kind 
and cash is contrary to the terms of this section—Mukta v Dattu 
Mahadev, 26 Bom.LR 186 

An order under this section fixing the duration of the period for 
which the maintenance 1s to be paid, is tlegal—2 Weir 634 


1279. Amount of maintenance —In determing the 
amount of maintenance, no luxury should be allowed, but only the neces- 
saries of life should be considered according to the station in life of the 
applicant and the means of the respondent—4 BurL T. 269. The 
maximum amount which can be awarded for the maintenance of each 
person is now Rs 100; under the old law it was Rs. 50 The words 
‘in the whole’ mean that a sum of money not exceeding Rs. 100 should 
be ordered to be paid, and no other payment either im the shape of 
school fees or medical expenses etc., should be ordered to be paid. 
The words do not mean that when a woman makes an application for 
herself and for her children, she can only be awarded Rs 100 for the 
maintenance of herself and of her children whatever be the number 
The Magistrate can order a sum not exceeding Rs 100 to be paid for 
the wife and for each of the children unable to maintain itsel[—Kent v. 
Kent, 49 Mad 891, 49 MLJ 335, 26 CrLJ 1597 (But see Palmerino 
v. Palmerino, 28 BomLR 1299, 28 CrLJ 49 (50) where an order 
awarding a total sum of Rs 150 for the wife and child was held to 
be in excess of the Magistrate's jurisdiction) Where a wife apptied for 
maintenance of herself and her four children and the Magistrate ordered 
the husband to pay Rs. 50 (under the ald section) for maintenance of the 
wife and Rs. 10 for each child, every month, it was held that the order 
was legal The husband was liable to maintain his wife and each of his 
children, and the Magistrate might order him to pay as much as Rs. 50 
for each of them, if each child was Ining with 2 different person. And 
the fact that all the children were at the time in the custody of the 
mother could not affect the question of what should be paid to each 
child—4 BurL T 139 

A prospective order, providing for- increase being made in the 
amount awarded for the child’s maintenance hereafter as the child grows 


re 
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older, is not justified by ilsw—2 N.W.P. 454. A Magistrate cannot, under 
this section, make an order for maintenance st a progres¢:vely increasing 
rate. He may, however, under sec, 489, from time to time alter the 
rate of monthly sllowance granted under this section, as ihe child grows 
older—12 Cal 535; Ramayee, 14 Mad. 398, 

The Magistrate shalt order the amount to be psid to the wile or 
child as the case may be. An ofder for the payment of the amount ot 
maintenance at the Taluk Kutchery is not authorised by Iaw-—2 Weis 627. 


Order should specify amount payable to each person:—An order 
under this section awarded Rs. 42 for the maintenance of the wile ant 
son; but nothing was said as to what portion was to be for the wife and 
what portion for the son. At the time the wile applied for enfortement 
of the order, the son was over 19 years of age and earning sufficient 
for him to (ve on The Magstrate altered (under sec. 489) the monthly 
allowance into Rs. 25 payable to the wife only. It was held thst 85 
regards the son the foundation of the order was taken away when he 935 
able to maintain himself, and it became spent so far as he was concerned 
and was not enforceable, and that the Magistrate in the original order Not 
having allotted any articular portion to the wife, the order could not 
be partially enforced in favour of the wife, but that she should mace 
a fresh agplication for maintenance for herself alane~—O L.B.R 49. 

Sub-section (2) -—The maintenance sllowance is payable ων 
from the date of the order (or at most from the date of the appticano™ 
A direction to pay maintenance from a date pNor to such dart is oppose 
to this section—2 Weir 635, Abdul Rahim v. Antir Begum, 7 Lah 2% 
27 CrL] 610, Omree v Elahi, 1870 PR 5. But where δὴ corde? 
fot such restrospective payment was made With the consent of the pare 
ties, the High Court did not interfere—2 Weir 635. 

1280. Sub-section (3)—Enforcement of order .—Ia this sibs 
section, the words ‘fails without sufficient cause’? have been substi’? 
for the words ‘wilfully neglects,” because of difficuities which τοῦδ 
arisen in the interpretation of the word ‘willuily.’ Under the oid 5% 
it was held that before an order for imprisonment could be mate ek 
delautt of payment of maintenance, strict proof was necessary thay μὴ 
non-payment was due τὸ wilful neglect on the part of the defendaet, an 
mere omission to pay the arrears was not sufficient—Sidhessar fe 
Gyanada, 22 Cal. 201; § OC. 316; Bhiku ν. Zohuran, 25 Cal. 781. 
Under the present law, πὸ Such proof Is necessary; the simple fact bs 
non-payment without swHicient cause is sufficient ta bring tis 555 
section Into operation. 

when execution of # maintensnce order is applied Tor snd the 
counter-petitioner files # counter-petition setting our certain grounds ae 
which he contends that the order should not be executed, the Count δ 
bound to consider the sufficiency of the cause slleged by him, 58 τὸ 
refuse the execution if the Court Is sstisfed that the cause Is saree 
and to erant execution If the Court Is not satisfied with the esuse a ᾿ 
The Lepiststure hss used the expressten ‘saficient cause’ cbviowly δα 
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tending that the Magistrate before whom the matter comes up should be 
in a position to use his judicial discretion having regard to all the cir- 
cumstances, and that such judicial discretion should not be fettered or 
limited by any definite rules. The expression ‘sufficient cause’ is wide 
enough to include all possible considerations that may be submitted to 
the Magistrate in the circumstances of the case—Teetharappa v 
Meenakshi, 48 M.L] 494, 26 Cr.LJ. 953. 


Under this section, the Magistrate can imprison the person proceeded 
against after default 1s made; but he cannot take security from that 
person in anticipation of default—24 W.R. 72 


Warrant :—-A watrant in respect of the breach of the order 1s ἃ 
condition precedent to the inflicting of imprsonment—Q. E. v. Naratn, 
9 All 240. A Police officer when executing a warrant for the levy of 
the amount of maintenance recoverable under this section, can break 
open an inner door of the house of the person against whom εἴ 1s ex- 
ecuted—Ratanlal 431 


The law contemplates only a single warrant of commitment regard- 
mg the arrears due at the time of tssue Where six months’ arrears are 
due, a sepafate warrant of commitment for each month’s arrears is 
bad in law—Bhiku ν Zahuran, 25 Cal 291 The levy of accumulated 
arrears of maintenance by a single warrant and in one proceeding is not 
illegal? M.H CR. App. 38; 6 M.HCR. App. 22 


Second proviso —The second proviso (newly added) to this sub- 
section provides a period of limitation (one year from the date of default) 
within which the application is to be made for the issue of the warrant 
for realisation of the outstanding arrears 


Under this proviso, the Court’s pawer extends to the recovery of 
arrears fallmg due for a period of one year next before the date of 
application, but it does not follow that that power should be fully 
exercised, and the petitioner may ask for the recovery of arrears for 
less than a year—Kanagammal, 50 Mad 663, 28 CrLJ 271 (272), 


1281. Imprisonment -—The imprisonment may be awarded only 
after default is made Where st was provided in the order of mainten- 
ance itself that in case of the defendant failing to pay the monthly allow- 
ance, he should be imprisoned for a term of 16 days for every breach of 
the order, it was held that the order was tm antrcipation of the procedure 
to take place on a wilful default, if such should occur, and was therefore 
ilepalI—S MHC,R. App. 34 Imprisonment ss 8 means of enforcing 
payment, and an order for impnsonment can be passed only after there 


has been negligence to pay the smount of maintenance—Sidheswar v 
Gyenada, 22 Cal 291 


Release on payment .—The imprisonment awarded under this section 
is not a punishment for contempt of the Court’s order, nor is it an 
absolute sentence. It 1s passed only for the unpsid portion of . 
maintenance, or In other words, It Is-owing to default of payment 
unreshsed portion of the maintenance. ‘Therefore, the impri 
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older, is not justified by law—2 N.W.P. 454. A Magistrate cannot, under 
this section, make an order for maintenance at a progrestively incressing 
rate. He may, however, under sec, 489, from time to time alter the 
Tate of monthly allowance granted under this section, as the child grows 
older—12 Cal. 535; Ramayee, 14 Mad. 398. 


The Magistrate shall order the amount to be paid to the wile or 
child as the case may be An order for the payment of the amount of 
maintenance at the Taluk Kutchery is not authorised by law—2 Weir 627 


Order should specify amount payable to cach person:—An order 
under this section awarded Rs, 42 for the maintenance of the wife and 
son; but nothing was said as to what portion was to be for the wife and 
what portion for the son. At the trme the wife apphed for enforcement 
of the arder, the son was over 19 years of age and earning sufficient 
for him to live on. The Magistrate altered (under sec. 489) the monthly 
allowance into Rs, 25 payable to the wife only. It was held thst 35 
regards the son the foundation of the order was taken away when he was 
able to maintain himself, and it became spent so far as he was concerned 
and was not enforceable, and that the Magistrate in the original order not 
having allotted any particular portion to the wife, the order could not 
be partially entoreed in favour of the wife, but that she should make 
a fresh application for maintenance for herself alone—9 L.BR 49 


Sub-section (2) .--The maintenance allowance is payable on 
from the date of the order (or at most from the date of the application 
A direction to pay maintenance from a date prior to such date is opros 
to this section--2 Weir 635; Abdul Rahim v. Amir Begum, 7 Lah 3 δ 
21 Οτ.1..} 610; Omree v. Elchi, 1870 P.R. 5 But where 47 orde! 
Yor such restrospective payment was made with the consent of the pate 
ties, the High Court did not interfere—2 Weir 635. 

1280. Sub-section (3)~Enforcement of order :—In this ah 
section, the words ‘fails without sufficrent cause’? have beer substitute: 
for the words “wilfully neglects,” because of difficulties which have 
arisen in the interpretation of the word ‘wilfully.’ Under the old ed 
it was held that before an order for imprisonment could be made tA 
default of payment of maintenance, strict proof was necessary that ἊΝ 
non-payment was due to wilful neglect on the part of the defendant ἣν 
mere omission to pay the arrears was not sufficient—Sidheswar 
Gyanada, 22 Cal. 291; 5 O.C. 316; Bhiku v. Zahuran, 25 Cat a 
Under the present law, no such proof is necessary; the simple fact me 
non-payment without sufficient cause is sufficient to bring this su! 
section info operation. 

When execution of 2 maintenance order is applied for an ἐς 
counter-petitioner Ales a counter-perition setting out certain grout a ‘3 
which he contends thst the order should not be executed, the τ ῷ 
bound to consider the sufficiency of the cause alleged by him, τὰ oe 
refuse the executlon if the Court fs satisfied that the cause Is pet as 
and to grant execution If the Court Is not satisfied with the cause ἘΝ τς 
The Legisisture has used the expression ‘sufficient cause’ obviousl? 
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But the defendant's inability to pay is not a ground for the Mayla- 
trate’s refusal to enforce the order for malntenance. Jf the nllownnee 
granted is too excessive, he may revise the rate of matntenance on 
further inquiry, and the order will take effect from the date of such 
inquiry—2 Weir 636. 


1283. Offer to maintain wife :—Where the husband offers 
to receive his wife to live with him, an order for malntenance ἀρ! 
not be made except on proof of adultery or cruelty on the part of the 
husband—Makhan v, Harnamo, 29 Cr LJ 909 (910) (Lah), Where the 
husband offers to maintain his wife and the wife states that she ts 
willing to live with him, the Magistrate cannot make an order under 
this section, unless the complalnant (wife) satlshes him that πον ἢν 
standing such offer there is a just ground for making such order—Hakimi 
v. Mouze, 1 C.L.J. 214. 


The offer to maintain must be a bona fide offer, and not made with 
the object of escaping obligatlon—13 Οτ J. 55 ff it ts found that the 
husband had formerly turned his wife out of tis house, his subsequent 
offer to keep her in his house cannot be taken to be bona fide; and he 
cannot escape his Ilability to maintain her under this section merely by 
such an offer, because he may break his promise as soon as she gets 
home—Aishan v Sher Muhammad, 22 CrLJ 149 (Lah), 591C 853 


The offer must be to maintain wife as wife It has been however 
held in In re Gulabdas, 16 Bom 269 that where the husband offered to 
keep the complainant in his house, not as wife but as a servant or 
dependant, the offer was a sufficlent offer within the meaning of this 
section. But this decision does not seem to be Just The Madras High 
Court rightly lays down that an offer to maintain wife must be one to 
maintain her with the consideration due to her position as wife— 
Mannatha, 17 Mad, 260; 2 Welr 64%. And therefore where a Hindu 
husband having two wives offered to maintain his first wife In his own 
house, adding that he would not live with her, but would supply grain 
for her to cook her own food and eat it separately in the house, such an 
offer was not a sufficient offer within the meaning of this section— 
Marakkal ν, Kandappa, 6 Mad. 371, Sakrulla vy Fatma, 25 Cr.L.J 
453 (Ναρ.). The offer must be an offer by the husband to maintain the 
wife in his own house. An offer of maintenance in a separate residence 
even though the residence be one befitting the status of the wife is not 
sufllcient. The wile is entitled to be kept in the house where her 
husband lives, and so she may refuse the offer of her husband to provide 
her with a separate house, and may claim maintenance—In re Bar Manek, 
52 Bom 763, 20 CrL J 1049 (1050). 


1284. Grounds of wife's refusal to live with husband: 
—An order for separate maintenance in favour of the wife may be made 
under this section if the wife has some just ground for fiving. Spas 
from her husband—Rai Parva, v Ghanchi, 44 Bom 972 (975). a a 
ability of hushind and wife to agree to five together is rot a era a 
for ordering separate maintenance for wife—6 WR £9 A Moacistr 
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cannot pass an order for maintenance, where the husband has neither 
il-treated his wife nor has refused or neglected to maimtain her but she 
of her own accord and without any just ground left her husband's house 
and protection and refuses to live him unless he gives her a separate 
house—Tota v. Durgi, 30 PL.R. 367, 30 Cr.L.J. 861 (862). When the 
wife voluntarily leaves her husband’s house without sufficient justification, 
she is not entitled to any order under this section, unless the husband 
refuses to maintain her, or turns her out or ilJ-treats her, so as to make 
it impossible for,her to live with her husband—5 Bom L.R 614 


If the husband is willing to maintain his wile, but the wife refuses 
to live with him, the Magistrate should make an inquiry as to why she ts 
not willing to go and live with her husband. The omission of the 
inquiry vitiates the proceedings—Sultan v. Mahtab, 27 P.L.R, 233, 27 
Cr.L.J. 1319; Sudbeyye v. Ambamea, 8 CrL.J δοὶ, 210. (55 

‘The following are proper grounds for the wife's refusal to live with 
her husband :-— 

(1) Cruelty ~If the husband so ill-treates his wife (eg, drives her 
out with blows) that she is compelled to leave his house, she 1s justified 
in refusing to live with her husband and in claiming maintenance- 
Rajpat: v. Deoli, 46 All. 877 (878); Kaluiya v. Hira, 27 ALJ. 1208, 
1929 Cr, C, 593; and the fact that the parties belong to a low class 
makes no difference—Kaluiya, supra. Under the Code of 1882, eruelty 
was the only ground on which a wife was justified In living sepasately 
from her husband and demanding maintenance. But the words “that he 
habitually treated his wife with cruelty’ which occurred in the Code of 
1882 have been substituted by the words “that there is just ground 
for so doing.’’ This alteration gives the Magistrate larger discretion in 
giving maintenance. The present Code does not restrict the payment of 
maintenance, when the wife is living separately, only to cases of cruelty 
—4 Bur, L.T. 269, There are other grounds on which the wife may 
live separately and claim maintenance :-— 

(2) It a Christlan husband reverts to Hinduism and marries 3 
second (Hindu) wife, the Christian wife may refuse to Jive with her 
husband, and apply for maintenance—4 M.H.C.R App. 3 

(3) Adultery on the part of the husband, although not punishable 
under the 10 P. C., may nevertheless constitute sufficient cause for the 
wife living separately from her husband and enable her to claim main- 
tenance under this section—Gantapalli v. Gantapalli, 20 Mad 470 (472); 
Malcolm De Castro, 13 All. 348 Where the husband js living with # 
mistress in the house at the time of application, the wife is entitled fo 
refus¢ to live with him, and a subsequent offer made by the husband [a 
Court to give up his mistress does not deprive the wile of her right of 
refusal to live with her husband—14 Bur. E.R. 240. Bur in such cases 
the Magistrate should take into consideration the soclat habits of the 
partleulsr cormmunity to which the parties belong If inst community 
does not completely disapprove of concubinsze and tolerates It fo far ᾿ 
to Εἶνε kept women some status and rights, the fact that the husbsn 
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keeps a concubine ought not by itself to entitle the wife to claim separate 
maintenance—Gantapalls v. Gantapallt, 20 Mad 470 (475). The circum- 
stance that a Hindu husband keeps a concubine in the house will not 
entitle a wile to an allowance for maintenance if her husband is wilkng 
to receive her and treat her with the consideration which is due to her 
position—2 Weir 641, @ E v Mannatha, 17 Mad. 260 


(4) Where the breach between the husband and wife is Irremediable 
and it 1s quite impossible for the latter to return to the former after 
many years’ separation without leading to fresh trouble and dispute, she 
is entitled to maintenance by hving separate from him—1914 P.W.R. 26, 


(8) The marriage of 2 Mahomedan with the step-mother of his wile 
1s not valid under the Mahomedan law. The wife is entitled in such a 
case to say that she would not live with her husband during the con- 
tinuance of such marriage—2 Weir 647. 


(6) Where a Burmese Buddhist has taken a lesser wife without the 
consent of the chief wife, the latter can refuse to live with her husband 
and at the same time can claim maintenance—4 L.B.R. 340 Also, 
according to Burmese Buddhist law, the fact that the husband took a 
second wife might be a good reason for the first wife’s refusal to live 


with him, unfess he provided her with a separate residence—11 Bur. 
LT 105 Ἔ 


The following ἅτε not sufficient grounds for the wife’s refusal to tive 
with her husband .--- 


(1) The fact that the husband has married again does not entitle the 
first wife to separate maintenance, if the husband Is willing to maintain 
her in his house—Arumugam v Tulukanam, 7 Mad, 187; 1880 P.R. 27; 
1882 PR 31, Dhera v. Nando, 1878 P.R. 2; Purushotam, Ratanlal 7, 
1914 PR 12; Sukrulia v Fatma, 25 Cr.L.J 453 (Nag.). The existence 
of a co-wife with whom the complainant had quarrels, or the husband's 
want of affection for the complainant or his greater affection for the 
co-wife, 1s not a valid ground of the complainant's refusal to live with 
her husband—Ganda Singh vy Atma Devi, 1901 P.R. 14. The fact that 
the younger wife will suffer annoyance from the elder wife and that the 
husband may not protect her from such annoyance, is not a proper ground 
for the younger wife’s refusing to live with her husband and claiming 


mamtenance—Maung Waing v. Ma Chit, 1904 U.B.R. Ist Qr. (Cr.P.C.) 
τ 


(2) Minority of the wife is not a ground for her not living with her 
husband, if the husband offers to maintain his wife in her house—1882 
P.R. 1; though in such a case, having regard to her tender age, it might 
be better that she should live with her parents. 


(3) Where the husband is willing to maintain his wife, the fact 
the prompt dower has not been paid Is not a ground for separate 
dence and maintenance—Sader Din v. Suban, 1888 P.R. 6; Meh 
Dina, 1880 P.R. 13. 


Cr. 82 - τῷ 
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1285. Sub-section (4) :—‘Living in adultery’—~Living in adultery 
means folfowing a course of adulterous conduct more or less continuous; 
@ single act of adultery cannot be considered 23 living in adultery 
Gantopalli v. Gantapalti, 20 Mad. 470; 5 N.L.R, 19; Pafalz Atchamma 
¥. Patala Mahalakshmi, 30 Mad 332; In re Fulchand, 52 Bom. 160, 
29 CrL.J. 314 (315); Rem Auter ν, Reghurai, 13 O.L.}. 802, 3 OWN. 
TIT, 27 Οτ.1..1. 1190. The words ‘living in adultery’ refer to a course 
ot conduct or at least to something more than a single Japse from virtue 
Where the wife, two years prior to the application for masntenance, had 
given birth to an illegitimate child, but since that time she had bees 
living with her parents leading a chaste and respectable life, she cannot 
be sald to be living in adultery so as to disentitle her to masntenance— 
Καί v, Kaunsitia, 26 AN 326, 1 ALJ. (8, f Ὁτ.1..1. 84 


Under certain circumstances, past adultery of the wife would dis- 
entitle her to maintenance, althouph she was not hving in adultery at the 
time of the application, Thus, where a woman commuted adultery with 
ἃ man of low caste and was expelled from her caste, thereby making 
it amposstble for her husband to live with her, she could not claim 
maintenance, although at the ume of application she was not living “in 
adultery—Ponnajee v. Peria Moopan, 31 Mad. 185; Ram Avlat ¥ 
Raghurai, 3 OWN 717, 13 OL.J. 802, 27 Cr.LJ. 1190. Where the 
wife deserted her husband many years ago and led a hfe of adaltery and 
has not attempted to seek her husband’s pardon for past misconduct, 
the wife waS not entitled to maintenance, merély because she was not 
living in adultery at the tume of making the application for maintenance 
~In re Shivram, Ratanlal 506 (507). But the fact that the wile does not 
seek the husband's pardon for her past misconduct is not, by inself, 
a sufficient teason for excluding a wile who has committed only ἃ single 
act of adultery trom the benefit of sec. 488~In r¢ Fulchand, 52 Bom. 160, 
30 Bom.L.R. 79, 29 Cr.L J 314 (315). 


‘There must be clear proof of adultery. The mere fact that the 
husband considers the wife’s conduct open to suspicion is not sufficient 
2 Weir 647. A mere suspicion by the husband that the child of the 
wife was the result of her intimacy with another man ts not 8 ground 
of refusing maintenance—1881 A.W.N. 37. The mere fact that the pan 
chayet of the brotherhood condemned the wife’s conduct is not a groun 
for dismissing an application for maintenance, and the Magistrate 
should have inquired whether the wife was living in adultery~—168t 
AW.N, 62. 

“Refuses to hve with her husband’ .—See Note 1284 ante. a 
Civil Court has passed a decree for restitution of conjugal rights, ordering 
the wife to live with her husband, aod she refuses to do 80, She i 
devarred from making any claim to maintenance—Bai Parwats v- Ghanch 
44 Bom 972 (975, 977) Where a Hindu wife leaves her husbatt ε 
house without good cause, her right of πιϑιπίεηαπος is only suspended 
and she has the right to return to her husband’s house and elaim an 8 
fenance-—fanakt v. Shivram, 12 S.L.R. 90, 20 Cr.L J. 98, 48 1G. 91 
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“Living separately by mutual consent’:—A wife is not entitled to- 
maintenance from her husband when both have entered into an agreement 
which provides for their Hving separately by mutual consent, and they 
are actually living separately in terms of that agreement—Ratanlal 870, 
Where it appeared that by mutual consent, the husband and wile had 
been living separately for a number of years, and that the maintenance 
of the wife was, by arrangement made at the time they began to live 
separately, provided for by the assignment to her of some land, the 
Magistrate had no jurssdiction to make an order under this section—2 
Weir 648, 


To bring the case within sub-section (4) 1t must be shown that the 
husband and the wife are living apart by a definite contract mutually 
made between them A contract voluntarily and freely made and entered 
into between the parties 1s essential. Where therefore a husband and 
wile are living apart in obedience to the decree of a Panchayet of their 
castemen by which the wife is awarded maintenance, it cannot be said 
that they are living apart by mutual consent—Nathun v Maturwa, 4 
P.L J. 109, 20 CrL.J 154 


1286. Sub-section (5):—Cancellation of order :—Under 
this sub-section, an allowance granted to the wife only can be cancelled; 
an allowance granted to a child cannot be cancelled, though it may be 
altered under sec 489—Mehtab v. Allah Baksh, 1885 PR, 17, An order 
for maintenance of the child of a divorced Mahomedan wife, who has 
married again, cannot be cancelled under this section Such an order 
can be cancelled only on the ground of change of circumstances mentioned 
in sec, 489—Budhni v. Dabal, 27 All. 11 


“15 living in adultery’ :—An order granting maintenance to a wife can 
be cancelled under this sub-section upon proof that the wife is hving in 
adultery subsequent to the order—Totaram, Ratanla) 353, ματα v Ram 
Dial, 5 All. 224 But adultery previous to the order of maintenance 18 
not admissible in evidence to cancel the order Specially, where a 
Magistrate had awarded maintenance to the wife after adjudicating upon 
all the facts antecedent thereto and connected with the objection of the 
husband as to his wife leading an adulterous life, λεῖα that on the principle 
of res judicata, another Magistrate would be wrong in re-opening the 
same antecedent facts as to adultery of wife, and in discontinuing the 
maintenance on those facts—Lerari v. Ram Dual, 5 All, 224 Evidence 
of past adultery is admissible under sub-section (4) before passing an order 
of maintenance; but after an order Is passed, sucn past adultery cannot 
be considered for the purpose of cancelling the order The ruling in 5 
All, 224 has been dissented from in 5 Rang 697. See Note 1291 infra, 


There must be sufficient evidence of adultery. The fact that the wife 
continually went to the bazar, or that men went io the house where she 
lived (especiaily when other people including the wife‘s mother lived |” 
that house) is not sufficient evidence to lesd to the conclusion that 


=. 
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wife was fiving in adultery—1893 A.W.N. 56 The words ‘hving in 
adultery’ mean 4 continuous course of misconduct; and unless this con- 
tinuity is established it cannot be inferred from a single act of adultery 
that the woman is living in adultery. Therefore, where a woman to 
whom maintenince fad been awarded under this section gave birth to an 
Meginmate child, held that this single instance of misconduct did not 
show that she was living in adultery, so as to enable the Magistrate to 
cancel the allowance—Jatindra v. Gouribala, 29 C.W.N 647, 26 Cr.LJ 
1184. Where the husband alleges adultery, the Magistrate should make 
an inquiry and adjudicate upon such atlegation—Uitam Chand, 1902 P.R. 
36; Sohni ν. Manohar, 1882 A.W.N. 168. 

‘Living separately by motual consent’:—~Whete after an order for 
maintenance has been passed, both the bushand and wile while tem- 
poranily living together presented a pettion by which they agreed that 
the husband should pay his wife Rs 10 a month $0 Jong as she stayed 
at the house of her father, and the petinon asked for a decree on the said 
terms, held that the intention of the parties was, when they filed the 
petition, that the wife should abandon all claims for arrears due till then 
~—Paru! Bola ν. Sattsh, 37 C.LJ. 180, 24 CrLJ. 945, ATR 1923 
Cal 456. ᾽ 

Where the wife denied the validity of an alleged deed of compromise 
by-which the parties agreed to a reduction in the rate of the allowance 
ordered by the Magistrate, τ was held that the Magistrate was not com- 
petent to cancel the order for maintenance until the agreement had bee 
declared by @ competent tribunal to be binding on the wife—2 Weir 649. 

Other cases -—Sub-section (5) is not exhaustive of the grounds ΟἹ 
which an order for maintenance may be cancelled. Thus, an order cat 
be cancelled of the ground of divorce. Where the husband pleads in 
answer to an application for enforcement of the otder of maintenance, 
that he has lawfully divorced Ins wife, and such ptea is proved, the 
Court will decline to enforce the order, for the periag subsequent 10 the 
date when the marriage ceased to exist~Shah Abu vy. Ulfat, 19 All. 50; 
Shaikh Daud, 17 N.LR. 92, 63 LC. 329, 22 Cr.L.Jj, 633 On a vad 
divorce actually taking place, the Magistrate’s order ceases to have 
operation—In re Abdul Ali, 7 Bom. 180 The apostacy of ἃ Mahomedan 
wite ipso facto dissolves the marriage and the wife therefore fs ποῖ 
entitled to mamtenance from her husband—9 L.B.R. 206. In case of 
Mahomedans the order becomes inoperative on the expiry of the period 
of iddat after dtvorce—Mahomed Hosein v. Ma Pwa, 13 Bur L.T 43 
21 CrL.]. $03, 56 16, 663, Similarly, where the father was ordered 
to pay maintenance to his daughter, the marfiage of the daughter makes 
her maintenance a charge on her husband and not on her father, and the 
father may apply for cancellation of the ordet—2 Weir 650 

Suspension of Order .—If a wife who has obtained an order Sot 
maintenance, returns to her husband, and lives with him for some time 
(and even bears child), the ofder for maintenance wil not Coe δ 
an end, but wll only remam im suspense; So that if she leaves δ 
again, she will be entitled to enforce the order—Kanagammal ν Pandora. 


Sec 488] THE CODE OF CRIMINAL PROCEDURE 1301 


80 Mad. 663, 52 ML.J 176, 28 Cr.L.J. 271 (272); Narayana Swami v 
Mangayarkarasammal, 28 Ci.L.J. 237 A mere temporary stay of this 
kind, though it may have suspended the operation of the order, has not 
the effect of cancelling it in the way in which_it can be cancelled under 
sec. 488 (5)—Porul Bala v. Satish, 37 CL.J. 180, 24 Cr.L.J. 945 In 
an Allahabad case, however, it was held that upon a wife voluntarily 
returning to her husband, the order for maintenance would become perma- 
hently ineffectual, notwithstanding that atterwards she lett him again, 
and that she would have to obtain a fresh order for maintenance— 
Phulkali v, Harnam, 1888 A.W.N 217. 


Application for Cancellation ts essential —Sub-section (5) provides 
that in certain specific circumstances the Magistrate shall cancel the order. 
In such cases it will be mcumbent upon the counter-petitioner to make 
an application for cancellation of the order, until he does so, the order 
will remain in force. Thus, the mere fact that a wife 15 living in adultery 
will not bring the order to an end automatically So also, the mere fact 
that the wife has returned to live with her husband will not put an end 
to the order—-Kanagammal v Pandara, 50 Mad 663, 28 Cr L.J 271 (272); 
Narayanaswami, 28 Cr.L] 237 


Applicahon to whom fo be made .—An application for the cancella- 
tion of an order of maintenance must be made to the Magistrate who 
made the original order or to his successor-in-office—Bhagwanta v, Sheo 
Charan, 25 All, 545 


Magistrate can go into question of Divorce :—The Magistrate can go 
into the question of divorce, even in ἃ summary proceeding under sec 488, 
if the husband apphes for cancellation of the order of mamntenance on the 
ground that he has divorced his wife. If the husband is able to adduce 
satisfactory evidence that there has been a valid divorce, the Magistrate 
would be justifed in acting upon that evidence It is not necessary for 
the husband to produce a decree of a civil court declaring that he has 
divorced his wife—In re Punjalal, 30 Bom LR 617, 29 Cr LJ 908 (909) 
Ct. also Shah Abu v. Ulfat, 19 All 50, In re Abdul Ali, 7 Bom 180. 


1287. Subsection (6) :—Evidence :—An order under this sec- 
tion must be passed on proof in the proceedings, and not upon know- 
ledge acquired by the Magistrate in some other case—Lopotee v Tikha, 
8 WR 67, and the various elements required to sustain an order under 
this section must be cirictly proved by evidence recorded on oath—-13 
W.R 19 An order for payment of maintenance without recording 
evidence and without examining any witnesses 1s illegal—2 Weir 628. 
Where a Magistrate, instead of examining the applicant at length and 
her witnesses, got her only to venfy on oath the truth and correctness 
ot her spplication, and treating her application as legal evidence aga:nst 
the husband, passed an order for maintenance, held that the order was 
bad~Kamta v, Mangal Dei, 23 OC. 237, 25 Cr-L } 302. Proceedings 
under this Chister are judicial in their nature and should not be con- 
ducted as if they were ministerial matters. The notes of evidence there- τ 
fore should not be vague or inadequate and the order recorded must 
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issued on distinct findings of fact—Laraiti v. Ram Dial, 5 All. 224. It 
however an order is made with the consent of patties, the necessity 
of evidence may be dispensed with—2 Welr 629. 


The evidence must be recorded as provided by sec, 355, Proceed- 
Ings under this Chapter cannot be conducted as In a summary trial under 
Chapter XXII—Kali Dasi v. Durga, 20 Cal. 351. 

Presence of the defendant :—As directed by this sub-section, the in- 
quiry should be conducted in the pr sence of the person proceeded 
against A proceeding under this section should not be conducted ex 
parte. Evidence should be taken in the presence of the defendant or his 
pleader; unless the Court is satisfied that the defendant is willingly avoid- 
ing service of summons or neglecting to attend the Court, proceedings 
should not be taken ex parie—1 C.LJ. 102. Proceedings can be con- 
ducted In the presence of the pleader, only when the personal attendance 
of the defendant has been dispensed with. Where his attendance has not 
been dispensed with, the Court is justified In refusing to hear the 
Mukhtear by whom he Is represented, and the Court ought to insist upor 
the presence of the defendant and should not proceed ex parte— 
Hormuzshah v. Perozrbai, 2 Bom.L.R. 700. 

Under the proviso to this sub-section, the Magistrate may proceed 
ex parte, It he is satished that the defendant is willingly avoiding service 
and neglecting to attend the Court. But in every case of absence of the 
defendant the Court ought not to treat the absence as due to wilfal 
neglect—Hormuzshah v Perozbai, 2 Bom.L.R. 700. A Court ought not 
to infer that the defendant was neglecting to attend the Court, when 
the inability to attend was due to the absence of specification in the 

summons of the place where he was to appear—7 M.H.C.R. App 


Where, no notice having been served on the person against whom 
the proceedings were taken, the order was passed ex parte, and within 
three months he applied to the Magistrate's successor to have the order 
revised, stating that he had no notice of the application, such succeed> 
ing Magistrate had jurisdiction under sec 488 (6) to have the case fe 
opened and disposed of according to law—Maung Tun ν. Ma Thein, Ζ 
Bur.L J. 61, 24 Cr.L.J. 928, ATR 1923 Rang 159 

Presence of complainant:—This section does not require the per 
sonal attendance of the complainant, If the complainant be 3 pardana- 
shin lady, her presence may be dispensed with—Ghulam v. Nias 
1903 P.R, 19. In Hakim v Mouzi, 1 CLJ. 214 and Ma Su ν. Pal 
Sassoon, UB.R (1892-96) 64, however, the Magistrate dismissed at 
application for maintenance for default of appearance of the complamtsat. 


1288, Sub-section (8):—Forum :—This sub-section did ae 
occur in the 1872 and 1882 Codes and it was therefore held that te 


application must be heard by the Magistrate within whose Junsdi 
the wife resided~Maleofm De Castro, 13 All. 348; In τ face tie 


ΝΡ. 237. These decisions are no longer good law. 


present Code, the proper Court to take cognizance of 8 petition by the 
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wife under this section is the Court within whose jurisdiction the 
husband or the father, ges the case may be, resides—See Benbow v 
Benbow, 24 Cal. 638, Sheik Fakruddin, 9 Bom. 40; Hildephonsus v. 
Malone, 1885 P.R. 13, Bishen Das v. Nanaki, 1893 P.R. 3. This sub- 
section does not give the wife or child to select a forum other than that 
where the husband or father is then residing or last resided with the 
complainant—1904 U B.R. ist Qr. (Cr.P.C.) 10 


The words ‘‘last resided’? do not contemplate a mere casual resi- 
dence in a place for a temporary purpose with no intention of remain- 
ing there. Such residence does not give jurisdiction to the Magistrate 
of that place—Ramde: v. Jhunni Lal, 1 Luck, 343, 3 O.W.N. 231, 27 
Cr.L.J. 820, Cf. Flowers v. Flowers, 32 All. 203 (F.B.). Where the 
husband has a fixed place of residence, it is the Magistrate of that place 
who has jurisdiction, and an occasional visit to the wife at another place 
where the wife resides, does not give jurisdiction to the Magistrate of 
the latter place. See Flowers v Flowers, 32 All 203, Khatrunnissa, 
53 Bom. 781, 1929 Cr. C 462. Therefore, where the husband who 
was a permanent resident of Lahore for 11 years, took his wife to 
Lucknow at her brother’s house and left her there declaring that he 
would support her no longer, and his stay at Lucknow did not exceed 
a week, held that as the residence at Lucknow was a mere flying visit, 
the appheation for maintenance should be made at Lahore and not at 
Lucknow—-Ramder v Jhunni, (supra). Where the husband pays only 
occasional visits to his wife, who lives apart from him, he cannot be 
said to reside at the place where the wife resides, so as to give juris- 
diction to the Magistrate of that place—Ram Kumar ν, Rukmin, 24 OC. 
249, 63 1.C 870, 22 CrL.J. 710 But if the parties have no fixed 
place of residence, the application should be made to the Court within 
whose jurisdiction the husband and wife last resided, even though 
temporarily See Bright v. Bright, 36 Cal 964 (966), Afurphy v. 
Murphy, 45 Bom 547 (550); Khairunnissa, 53 Bom. 781 Where a 
man has no fixed dwelling, any place where he is staying at any parti- 
cular time may be treated as his residence—Fernandez v Wray, 25 
Bom 176. (The cases of 32 All 203, 36 Cal 964 and 45 Bom S47 
were decided with reference to the meaning of the word ‘‘resided” in 
sec. 3 of the Indian Divorce Act, 1869), In a recent Allahabad case, 
it has been held that though a mere flying visit do not amount to 
Ttesidence (as in 3 O.W.N 231), still the residence contemplated by 
this sub-section does not necessarily mean permanent residence, but 
includes 8. temporary residence And so where a husband and wile 
left their permanent place of residence {Bhatgaon) and stayed for two 
months st Agra, the husband paying occasional visits to his permanent 
place of residence, held that the temporary residence at Agra was 
sufficient to pive jurisdiction to the Magistrate at Agra—Sher Singh v. 
Amir Kuer, 49 AN 479, 25 ALJ. 435, 28 CrLJ 494 The same 
view has been taken In Allah Ditt2 v. Sakina 29 Cr Jj 687 (Lah.), | 
and in Jolly v. Jolly, 21 C W.N. 872. 


In the case of a kept mistress, a man is said to reside with her 
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if he visits her only occasiona'ly st her settled abode, so long as he 
has the intention of continuing to so visit her, HM the woman has 10 
settled abode, her stay for two months at a place where she is occa- 
sionally visited by the man would give jurisdiction to the Alagisirate of 
(ist place~Hidayat v. Mahomed, 5 SLR. 220, 13 Cr.L.J, 522 (323) 

An order passed by 2 Magistrate who is empowered to try men- 
tenance-cases under this section would not be bad merely because the 
proceedings were taken in a wrong Court. To such a case, set. 581 
is applicable and not sec 530 (n)—Sitram v. Sukia, 49 C.L.J. 205, 80 
CrL.J. 525 


1289, Whether civil suit lies :~Where the right to muin- 
tenance is conferred by this section 2s well as by the personal law of the 
parties, the mght can be enforced not only under this section but also 
by a civil suit for maintenance But where the right is not conterred 
by the personal Jaw of the pasties (e.g the right of the illegitimste 
children of a Hindu by 2 non-Hindx woman, to get maintenance from 
thelr putative father), such right cannot be enforced by a civil suit, 
and «he only remedy is that provided by this section. The distinction 
between a remedy under the contmon Iaw and a remedy under this 5εῦ 5 
tion ts that the right under the common law miy he enforced not only 
against the father during his fife-time, but also ggainst his estate ahet 
tis death, but a right under this section does not survive the aeayn of 
the father—Lingappa y. Esudason, 27 Mad 13. 

Order does not bar civil suit .—An order under this section passed by 
a Magistrate does not take away the jurisdiction of the Civil Courts 
Dera Mahinga ν Maratikarim, 30 Mad 400 A Magistrate's order for 
maintenance does not bar the jurisdiction of the Civil Court to make ἃ 
declaration that the husband is not table to pay separate maintenance 
to his wife~2 Weir 615 Inspite of an order for maintenance δ᾽ μος 
gitimate children passed by a Magistrate, a civil suit is maintainable for 
a declaration that the children are not the children of the pisinuli— 
Katlasa v. Raghubar, 17 OC 331, 26 1.C 526; 1 Bur.b.j. 55: 
Similarly, an order of a Magistrate refusing maintenance does πϑὶ bar 
ἃ suit in a Civil Court for maintenance—Ghana v Gereli, 32 Cal 47° 
Contra~Subhudra v. Basdeo, 18 All. 29 and Anonymous, 2 Weit. 614 
where it has been held τῆι ἃ Magistrate's order for maintenance of wife 
duly made under this section cannot be superseded by a decree ot tH 
Civil Court dectsring that the wife is not entitled to any maintenance 

1290. Effect of Civil Coust decree Eject of preview? 
decree A Civil Court’s decree cannot be disturbed by an order of ie 
Magistrate. Where a decision for a monthly allowance for marmenast® 
has been obtained in the Crvl Court and is im force, the Mapisirste is 
not competent to onfer a further and separate maintensnce—Subbscait” 
kkamma, 2 Weir 615. The jurisdiction vested in the Magistrate ee 
auxiliary to that of the Civil Court, it 15 mot open to 2 Magistealt ας 
Ignore 2 Civil Court decree on the ground that it rests on reasods Wo 
do gat appear to him satisfactory——Veeran v Ayyammah, 2 ΧΟΡῸΝ 
Where the husband has obtained a decree for restitution of comme 
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rights, and the decree is in force, no application for maintenance by 
the wife ought to be entertained by the Magistrate—U.BR. (1910) Ist 
Qr. 34. Where a Civil Court has declared that the child is not the 
child of the defendant, the Magistrate should treat the decree as con- 
elusive on the question of relationship and should refuse to pass any 
order for the maintenance of the child—Narayanan Itiicherry, 33 M.L.J. 
449, 18 Cr.L.J, 971. But the weight to be attached to a decree must 
depend upon the particular circumstances of the case; and no hard and 
fast rule can be laid down that a decree of a Civil Court is for ever 
binding on the Magistrate. If, after the husband had obtained a decree 
for restitution of conjugal rights, he illtreated his wife so much that 
she had to leave his house, and she applied to the Magistrate for an 
order of maintenance, and the Magistrate granted the application ‘on the 
ground that she was justified in refusing to live with her husband, held 
that the Magistrate was justified in ignoring the decree and in exercising 
this discretion in favour of the wife by absolving her from the condition 
that she must live with her husband. Otherwise the husband can at 
first get a decree for restitution of conjugal rights and then turn his 
wife out without any allowance at all—Raypati v Deolt, 46 All 877 (878). 


The existence of an order of the Probate Divorce and Admuralty 
Division of the High Court in England whereby the husband is directed 
to pay his wife so much alimony per month, 1s no bar to an application 
by the wife under sec 488 Cr.P.C , if in fact the husband has neglected 
fo maintain his wife The existence of the order is not sufficient to 
oust the jurisdiction of the Magistrate, for a mere order for maintenance 
Is not equivalent to maintenance Sec 488 gives jurisdiction to the 
Magistrate to award maintenance if he is satished that a person has 
neglected to maintain his wife—Kent v Kent, 49 Mad. 891, 49 ML J. 
335, 26 CrL J 1597. 


Effect of subsequent decree —See the new sub-section (2) of 
sec 489 Where an order is passed by a Magistrate under this section 
tor maintenance against the husband, and in a subsequent suit by the 
husband in the Civil Court for restitution of conjugal mghts a consent 
decree is passed allowing the wite maintenance and residence, held that 
the decree of the Civil Court will supersede the Magistrate's order— 
Nur Muhammad v Ayesha, 27 All 483 The decree of a Civil Court 
for restitution of conjugal rights supersedes any previous order of a 
Magistrate for maintenance, if the wife should persist in refusing to 
Wwe with her husband The Magistrate ought to cancel his order of 
father to treat it as determined if the wile failing to comply with the 
decree for restitution refuses to live with her husband—In re Bulakidas, 
23 Bom 484, Maung Tha v Ma Mya 9 BurLT 162.17 CrLJ 412; 
In re Chandulal 43 Bom 885. 21 BomLR 766 20 CrL.J 681. 
But a decree of a Civil Court ordering restitution of conjugal rights does 
not ipsa facto cancel a maintenance order passed under the Cr. P Cr, 
In considering any application for cancellation of a maintenance 
the Magistrate Is not necessarily bound to follow the order of the τ 
Court, but must consider ft along with any other circumstances 
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may be brought before him—AMaung Dun v. Ma Sein, 3 Rang. 150, 26 
Cr.L.J. 1341. A decree for restitution of conjugal rights does not 
necessarily debar a wife from claiming separate maintenance. Sec 489 
(2) gives a certain amount of discretion to the Magistrate as to whether 
he should cancel the order, and this discretion must be exercised 
Judiclally—Ali Mahomed, 20 S.L.R, 145, 27 Cr.L.J. 876 (877). Where 
a decree for restitution of conjugal rghts imposing certain conditions on 
the husband is passed against a wile, who had obtained an order lor 
maintenance, non-compliance by the husband with the conditions ΟἹ the 
decree would revive the right of the wife to claim maintenance and to 
have the order enforced—Deri δια v. Ganga Devi, 1906 P.R. 4, 4 
CrL J, 73. See also 3 PLT. 51. A husband against whom an order 
for maintenance was passed obtained subsequently a decree for restitution 
of conjupal rights Two execution petitions filed by him were dismissed 
as he failed to prosecute the same diligently, and it was clear from his 
conduct that he was not at all anxious to get back his wile to live with 
tum on the ordinary terms of husband end wife Held that as the object 
in getting the decree for restitution of conjugal rights was merely 10. ect 
the maintenance ordst cancelled, and not a bona fide wish to lve 
amicably with her, the Court should not exercise its discretion under 
clause (2) of sec. 489 and cancel the order for maintenance~Pavakkat 
ν. Athappa, 49 M.L.J. 269, 27 Cr.L.j. 30. Bur if the husband, who 
has obtained a decree for restitution makes a bona fide attempt to hve 
with his wife, but the latter flatly refuses to hve with him, she 15 not 
entitled to claim maintenance, and the order for maintenance must be 
cancelled—Al: Mahomed, 20 SLR 145, 27 Cr.L J. 876 (878). 

When the Civil Court finds that the relationship of husband and wife 
has eased to exist, the husband is entitled to ask the Magistrate, who 
is enforcing the order of masntenance, to abstain from giving further 
effect to the order—Mahomed Abid v. Luddon Saheba, 14 Cal 276 
Where a Civil Court has decided any points which would disentitle the 
wife to maintenance, the Magistrate who had previously passed an order 
for maintenance, will be bound, in the interests of justice, to take the 
judgment into consideration before proceeding to pass a fresh order 
enforcing payment of the allowance—Anonymous, 2 Weir 614 Similarly, 
where the relationship cn which the maintenance order is based has 
been declared by a final decree of a competent Civil Court not to exist, 
It is oper to the person adversely affected by the order to ask the Mags 
trate to abstain from giving any further effect to the order of maintenance 
Therefore a Civil Court decree declaring that A is not the child oe 
supersedes a Magistrate’s previous order for A’s maintenance, and τ ἢ 
Magistrate cannot enforce the Criminal Court’s order after the Cl 
Court decree is passed—Venkayya v. Padamma, 46 Mad, 721, 45 MILI 
104, 24 CrL] 720; 16 CrL.J 609 (Ouch), 13 Bur L.T. [04 

1291. Miscellaneous—Second application :-—It is "ot ate 
petent for a Manistrate to hold a second inquiry into the same allegations 
which have once ‘been already inquired into and dismissed by @ Rosine 
Court—1916 P.R. 24: 17 CrLJ. 106 (Cal.). On the general principle 
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of res judicata, a Magistrate is wrong in law in reopening a matter of 
maintenance which had already been adjudicated on by another Magistrate 
—Laraiti v. Ram Dial, 5 All. 224. But the Rangoon High Court, dis- 
senting from this view, has said that the Magistrate is not wrong in law 
in entertaining the second application, nor are hus proceedings bad or 
void regardless of merits, but of course the Magistrate ought not to act 
on the second application without considering the previous decision— 
Po So v, Ma Kyin, 4 L.B.R. 337, 9 Cr L.J. 21: Maung Hla v. Ma On 
Km, 5 Rang. 697, 28 Cr.L.J. 912 But the Magistrate can entertain a 
subsequent application for fresh cause shown. There may be change of 
circumstances which would enable the applicant to come into Court again, 
not on the same ground, but on a new ground—Maung Hla v. Ma On, 
5 Rang 697, 28 Cr.L J. 912, Ma Su v Paul Sassoon, UBR (1892-96) 
64; Avudai v. Subramanza, 2 Weir 633 

But if the previous application has been dismissed for default of 
appearance and there was no adjudication regarding the merits, a second 
application is entertainable—Monmohan v Surabala, 24 CW.N 32, 21 
Cr.L.J. 3, 30 ΟἿΣ J, 128; Maung Hla v. Ma On, supra Contra--Hakimi 
v. Mouze, 1 CL.J. 214, where it has been held that if an application 
under this section is dismissed for default, the law does not empower the 
Magistrate to re-hear the application. 

Insanity of defendant —If the defendant im a proceeding under this 
section is alleged to be insane, the Magistrate has no power to appoint 2 
guardian ad litem, but he should hold a judicial inquiry into his sanity 
and put him under medical observation, if necessary If, as a result of 
such inquiry he comes to the conclusion that the defendant is insane, he 
must follow the procedure laid down in Ch XXXIV and postpone the 
proceedings until the Magistrate is satisfied that the defendant is capable 
of understanding the proceedings--Appichi v Kathu Jammal, 48 Mad. 
388, 48 M.LJ 187, 26 Cr.L.J 701 


No lfimitahon:—-A wife does not lose her mght of maimtenance 
because she has delayed in making the application—Kunnath v Veluth, 
2 Weir 616 The law has not fixed any time within which a claim of 
maintenance Is to be made The fact that the wife has not advanced 
her claim immediately on her husband’s desertion of her does not dis- 
entitle her to majntenance—Veluth, 2 Weir 615 The second proviso 
to sub-section (3) provides a petiod of limitation for an application for 
the issue of a warrant for enforcement of the order, but not for an 
application for maintenance. 

1292, Nature of proceedings under this section :—A 
proceeding under this section is of a criminal nature, and therefore it 
{s a criminal case within the meaning of sec 528, and the District Macis- 
‘sate May withdraw a cvse instituted under this secuion from the file of 
Δ first class Mapistrate to his own file—1905 PR 5 As the order is 
one passed In a criminal trial, no appeal les under clause 15 of the 
Letters Patent against the order of a single Judge made on a revision” 
petition against the order of a Magistrate under this sectlon—Ravana 
Appaiu νι Rayana Appanna, 39 Mad 472, HW othe parties to the pro- 
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ceedings compromise the claim fer maintenance, the Magistrate cannot 
Pass an order in accordance with the terms of the compromise ; because 
to do so would be to assume the functions of a Civil Court—Lingady 
v. Labbakka, 2 Weir 629 He can only dismiss the petition for main- 
tenance and strike if off the file—Lingady, supra. 


The Calcutta High Court holds that proceedings under this sector 
are civil proceedings and the defendant thereto may give evidence on 
his own behalf—Nur Mahomed v, Bismulla, 16 Cal, 781. This is now 
expressly provided by sub-section (2) of sec. 340. A proceeding under 
this section being a proceeding of a civil nature, the parties cam be 
examined as witnesses Thus, the wife may be examined as to the 
non-access of her husband during her married life, in order to prove 
the iegitimacy of her children—Rozario y. Ingles, 18 Bom. 468 The 
person proceeded against under this section is not an accused—Parbatt 
v. Chotey, 17 CPLR 127, 1 CrL.J. 864 The word ‘accused’ was 
formerly inadvertently used in sub-section (9), The Legislature has 
now corrected the eftor by substituting the words ‘any person’? for 
the word ‘accused.’ This section is not intended to be punitive but ἃ 
preventive one, and hence the neglect or refusal to pay maintenance is 
not an ‘offence’ within the meaning of section 4—1893 PR. 15, an 
application for maintenance is not a complaint of an offence, and the 
provisions of sec. 177 are not applicable to determine the jurisdiction 
of the Court competent to entertam the applieation—Hildephonsus % 
Malone, 1885 P.R. 13; Compensation cannot be awarded unde? 
section 250 to the person proceeded against if the application for ἔν 
tenance is dismissed as false and frivolous or vexatious—6 M.L 26 
The Magistrate cannot send the case under sec. 202 for inquiry—Makhan 
ν, Harnamo, 29 CrLJ 909 (910) (Lah) The defendant cannot be 
examined under sec 342, as he js not an accused See page 899 ante 

Further inquiry -—When an application under this section is dismissed 
by a Magistrate, the District Magistrate cannot order farther angus) 
under sec 436, becatse it cannot be said that a complaint has beet 
dismissed or the accused has been discharged—Parbati ν Chotes. 
CPR.LR. 127, 1 CrLy 864 G 7 

Appeals —When a Magistrate orders maintenance under this £! 
no appeal lies as there is πὸ conviction of an offence—Golam Hessel? 
7 WR. 10; Thaku, 5 BHC.R 81 4 


1293. Revision :—The High Court has jurisdict 
or modify the Magistrate’s order, if the rate of maintenance awardee 
appears to be excessive, or to order further inquiry with a view to dect ; 
what amount should be allowed—Mad H. Ο. Pro, 29—7—1867 ra 
the High Court 1s not disposed to interfere with the discretion οἱ 
Magistrate when he has fixed an amount after considering all the Baer 
stances of the case—In re Bai Manek, 52 Bom 763, 29 Ct ae oe 
(1080). The High Court can set aside im revision a previous ore er, δ 
a Criminal Court passed under this section in view of ἃ subsequi 
decree of a Civit Court—16 Cr.L.J. 609 (Oudh) 


ction, 


yon to set aside 


‘cum 
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But the High Court does not interfere in revision when other issues 
are raised which should be settled in the Civ:! Courts, and when nothing 
ig to be gamed by protrasted litygation in the Criminal Court “In such 
cases, the persons aggrieved by Magisterial orders should take their case 
to the Civil Courts—In re Kandasami, 50 ML.J 44, 27 Cr.L J. 350. 


Where the husband applied in revision for cancellation of the order 
of mamtenance on the ground that the marriage had become null and 
void on account of the first husband of the wife being alive, held that 
the High Court could not, in a revision application of this kind, properly 
deal with that question, but that the petitioner must apply to the Court 
of matrimonial jurisdiction to have the marriage declared null and void 
--Paimerino vy Palmerino, 28 BomLR 1299, 28 CrLJ 51 (52) 


489. (1) On proof of a change in the circumstances 
Alteration in allow. Of any person receiving under Sec- 
ance, tion 488 a monthly allowance, or 
ordered under the same section to pay a monthly allow- 
ance to his wife or child, the Magistrate may make such 
alteration in the allowance as he thinks fit: 


Provided that if he increases the allowance the 
monthly rate of one hundred rupees in the whole be not 
exceeded, 


(2) Where it appears to the Magistrate that, in conse- 
quence of any decision of a competent Civil Court, any 
order made under section 488 should be cancelled or 
varied, he shall cancel the order, or, as the case may be, 
vary the same accordingly. 


Change ‘In sub-section (1) the words ‘one hundred’ have been 
substituted for the word ‘Afty,’ and sub-section (2) has been newly added, 
by section 132 of the Cr P Code Amendment Act XVIII of 1923 


1294. Scope :—This section furnishes the ground on which the 
Court passing an order under sec 488 can modify that order An order 
,of a competent Court under sec 488 for the maintenance of a child can 
be modified under this section—Budhuns v Dabal, 27 All 11 When 
maintenance order is made with reference to the means of the husband, 
he should apply under this section, if he 1s aggtieved, for reduction 
of the allowance—9 WR. 1 The revision of an order of maintenance 
and the grant of it on a lower scale than that of the onginal order 1s 
not legal, without an application undér this section from one of the 
parties and without proof of change of circumstances—2 Weir 628 

An application under this section can be made so long as there ts 3 
subsisting order under section 483 Thus, an order awarding mainten’ 
ance to the wife was passed in 1910; afterwards in 1912 the " 
obtained a decree for restitution of conjugal rights, but he never 
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it and went on paying the maintenance to his wife as before. In 1918, 
the wife applied for increase of the amount of maintenance under sec. 
489, Held that this application could not be granted because there w2s 
no subsisting order under section 488, the same having been put an end 
to by the decree of 1912. The fact that the husband continued to pay 
the maintenance inspite of the decree of 1912 did not keep the order of 
1910 alive—Chandulal, 43 Bom. 885, 20 Cr.L.J. 687, 52 1C 607. 


It is only on ἃ change of circumstances of the kind mentioned 0 
this section that the Magistrate can make an alteration in the main- 
tenance allowance that has to be paid He cannot imquire whetber at 
the time when the husband was directed to pay the allowance he had 
sufficient means, because that in effect would be a review of the previous 
judgment of the Court, which is prohibited by sec 369—In re Punyalal, 
30 Bom L.R. 617, 29 CrL.J. 908 5 


1295. Change of circumstances :—~The expression ‘change 
In the circumstances’ in this section means not merely a temporary oF 
accidental change im one of such circumstances (such as salary) but ἃ 
change in all the circumstances connected with the condition of the person 
—Rukmuini v. Prari, 1891 A.W.N, 32, 


The change of circumstances in this section 1s a change of pecumsry 
or other circumstances of the party paying or receiving the allowance, 
which would justify an imcrease or decrease of the amount of the monthly 
payment orginally fixed, and not ἃ change in the status of the psrhes, 
which would entail stoppage of the allowance—Shah Abu v. Ulfat, 19 
All 50 The words ‘alteration in the allowance’ clearly indicate that 
the section refers to such change of circumstances as would necessitate 
only an alteration in the amount of allowance, and not to curcumstances 
(eg. divorce) which entail the discontinuance of the allowance 
altogether—Din Mahamad, 5 All, 226 (per Mahmood, J.); In re Punja- 
tal, 30 Bom L.R. 617, 29 Cr.L.] 908 (909). Circumstances which neces 
sitate not merely an alteration in the allowance but Δ cancellation of 
the order of maintenance do not come under this section but under 
sub-section (5) of section 488; or can be pleaded by the husband when 
the order is being enforced under sub-section (3) of that section—/a 1° 
Punyalat, 30 Bom L.R. 617, 29 Cr.L J. 908 (909). But the Madras High 
Court has held in a recent case that the word ‘alteration’ includes Cot” 
cellation The reduction of the maintenance allowance to nothing {which 
is the same thing as cancellation of the order granting maintenance) 
would come within the meaning of the word ‘alteration’. Therefore ἃ 
Magisttate can under this section, cancel the allowance granted (0 the 
daughter, if she has since been married and has thus become able to 
maintain herself by reason of her marriage—Meenakshi v. Καταρραππᾶ, 
48 Mad 503, 48 Μ1]. 183, 26 Cr.L.j. 732. 

‘The growth of the child, or the birth of another child, 
of a child is a change in the cireumstances—Ramayee, 14 Mai 
Upendra ν. Soudamini, 12 Cal. 535, The fact that the children 


grown up and are no longer unable to msintain themselves amounts f0 


or the deatit 
ἃ. 398; 
are 
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a change in the circumstances—Ma Yu v. Coloquhoun, 19 Cr.L.J. 160; 
Thambuswamy, 10 Bur.L.T. 209, 18 Cr.L.J. 103, 9 L.B.R. 49. Where 
a divorced Mahomedan wife has married aga, the fact that the second 
husband has merely undertaken to maintain her child by the first husband, 
does not empower the Magistrate to cancel the order of marntenance 
passed agaist the first husband to maintain his child. There is no 
such change of circumstances as is contemplated by this section— 
Budhni v. Dabal, 27 All. 11. The second husband 15 not bound by 
law to maintain the child, perhaps he may refuse to maintain it any 
day. So the change of circumstances in this case is not such as can 
be relied upon. 


The change of circumstances must be actual and of such a nature 
that the law would recognise it. The mere fact that the wife might 
possibly be able to earn something by her own labour is not a ground on 
which the husband may apply for reduction of the rate of allowance— 
1887 A.W.N 107, because the law does not compel a wile to work for 
her livelihood, while her husband is hving and has sufficient means to 
maintain her. If the parties, subsequent to an order under sec 488, 
make an agreement modifying its terms, such agreement would amount 
to a change in the circumstances, and the party interested can apply 
under this section and get the order modified—Prabhu v Ram, 25 
All, 165. 


1296. Alteration of allowance -—An order of alteration 
of allowance under this section cannot take effect retrospectively. The 
Magistrate has no power to reduce the rate of maintenance which has 
already accrued due; his order will take effect in respect of the allowance 
that will fall due after the date of the order—2 Weir 650 The arrears 
which have fallen due will be enforced at the rate originally fixed. 

When an application for modification of the allowance has been pre- 
ferred under this sectron, the Magistrate cannot inquire into the propriety 
or otherwise of the previous order of maintenance—2 Weir 650 

An application for alteration of allowance 1s no ground for staying 
the execution of an order of maintenance already granted, as that order 
carries with it all the proper consequences so long as it remains in 
force—Sidheswar v. Gyanada, 22 Cal 291. 

The amount of maintenance payable to each person must be specified ; 
otherwise i cannot be altered See Thambuswamy, 9 L.B.R. 49 cited 
under sec. 488 under heading ‘Amount of maintenance.” 


Sub-section (2) :—See Note 1290 under section 488, under head- 
ing “Effect of subsequent decree ” 


490. A copy of the order of maintenance shall be 

ΕΑ ΑΝ ΤΕ τς given without payment to the 
of maintenance. °° person in whose favour it is made, 
or to his guardian, if any, or to the 

person to whom the allowance is to be paid, and such 
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order may be enforced by any Magistrate in any place 
where the person against whom it is made may be, on 
such Magistrate being satisfied as to the identity of the 
parties and the non-payment of the allowance due. 


1297. Who can enforce order :—The order can be en- 
forced by a second class Magistrate, if the person against whont the 
order is passed resides within his jurisdiction—Ubhar, Ratanlat 288 

The words ‘any Magistrate of any place where the person against 
whom it is msde may be’ do not deprive the Magistrate who has made 
the order of his power to enforce the order under Sec. 483 (8), even 
though the defendant no longer resides within his jurisdiction It was 
not intended by the Legislature that the poor wife would have to rush 
about the country pursuing her absconding husband to wherever he 
chooses to go. When the defendant is beyond the jurisdiction of the 
Magistrate who made the order, he may issue ἃ warrant for collection of 
the arrears of maintenance—Grnanambalammat, $2 Mad ΤΊ, 55 MLJ 516, 
29 Cr.L J. 932, Karri Papayamma, 4 Mad, 230. The application for an 
order to enforce the recovery of maintenance may be made esther to 
the Magistrate who passed the original order or to the Magistrate having. 
jurisdiction over the place where the person resides. It 1s left im the 
applicant to choose where she will apply. The provisions of this section 
cannot be held to derogate from the provisions of sec. 488 (3M 
Thaw, 7 L.B.R. 116, 15 Cr.L J. 701 (702), dissenting from Karte 
Papayamma, 4 Mad, 230, 11 so far as it held that if the defendant had 
left the jurisdiction of the Court passing the order, the Court hit ὦ 


discretion to refer the applicant to the Magistrate having jurisdiction 
at the place where the defendant was to be found. 
Powers and Duties of the Magistrate :—~It has been held in Prabhir 


v Rami, 25 All 165 that a Mag:strate to whom an application has been 
made to enforce an order of maintenance, should not take into consider- 
tion anything further than the identity of the parties and the nonpayment 
οἱ the allowance. He may also consider whether the person (in ease 
of a Mohamedan) to whom maintenance is ordered still holds the position 
of wife, But no further steps relaxing the clear words of Sec. 490 should 
be allowed. The fact that the parties had made an agreement subsequert 
to the order modifying its terms is not a matter for the consideration Οἱ 
the Magistrate enforcing the order. If the person against whom an order 
for maintenance is made considers that such ofder should no longer be 
in force against him, it is for him to apply under Sec, 489 and get the 
order altered It is not suitable or expedient that it should be open to a 
second Magistrate to cafi in question an order duly given upon proct, 

But 2 wider view has been taken m 10 Mad, 18. In this case it Ras 


peen held that where in answer to an application for enforcement of ἀπ 
hat the claim has been released, 


order of msintenance, the husband pleads 

the wife having received a lump sum in satisfaction ot her claims (or 
maintenance, the Magistrate enforcing the order is competent to consider 
such plea, and if it is proved, to refuse to enforce the order 
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But there can be no dceubt that the Magistrate enforcing the order 
should take into consideration the question whether the person to whom 
the order has been given 15, at the time she makes the application, still 
holding the position of wife (i.e., has not been divorced); on this point, 
there is no conflict of opinion between the High Courts. See Prabhu 
v. Rami, 25 All. 165; Shak Abu v Ulfat, 19 All 50, Bayt v. Nawab, 
1894 P.R, 21; Daulat v. Jadu, 17 O.C. 260, 15 Cr.L J. 646; Hasan v. 
M: Sin, 1915 U.BR. Ist Qe. 53, 291. 659, 16 Cr. J 531. 

The Magistrate enforcing the order 1s also bound to consider a Civil 
Court decree passed subsequent to the order of maintenance If the Civil 
Court has decided that the complainant is not and never had been the 
wife of the defendant, the Magistrate must refuse to enforce the order 
for maintenance—Nawab Zulfikar vy Zainal, 9 OC. 49 For further notes. 
as to the effect of Civil Court decree, see Note 1290 under sec. 488. 


CHAPTER XXXVII. 


Directions OF THE NATURE OF A HaBeas Corpus. 


= 491. : (I) Any High Court may, whenever it thinks 
tions "of the mature οἱ. fit direct— ‘ 
a habeas corpus, 


(a) that any person within the limits of its appellate 
criminal jurisdiction be brought up before 
the Court to be dealt with according to 
law; 

(b) that a person illegally or improperly detained 
in public or private custody within such 
limits be set at liberty; 

{c) that a prisoner detained in any jail situate 
within such limits be brought before the 
Court to be there examined as a witness in 
any matter pending or to be inquired into 
in such Court; 

(d) that a prisoner detained as aforesaid be brought 
before a Court-martial or any Commis- 
sioners acting under the authority of any 
commission from the Governor-General in 
Council for trial or to be examined touching. 

Cr. 853 i 
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any matter pending before such Court- 
martial or Commissioners respectively; 
(c) that a prisoner within such limits be removed 
from one custody to another for the purpose 
of trial; and 
(f) that the body of a defendant within such limits 
be brought in on the Sheriff's return of 
cepi corpus to a writ of attachment. 
(2) The High Court may, from time to time, frame 
rules to regulate the procedure in cases under this section. 


(6) ee ‘ oe + detained 
under th 1818, 
Madras F yulation 


XXV of 1827, or the State Prisoners Act, 1850, or the 
State Prisoners Act, 1858, 


1298. Scope :—~This section has been amended by sec. 30 of the 
Criminal Law Amendment Act, XII of 1923. Under the old law, rouer 
under this section was given only to the High Courts at Calcutta, Madras 
and Bombay, under the present section power is given to all High Courts. 
Under the old law, the jurisdiction of the High Court in respect of 
Proceedings under this section was confined to the limits of its onsginal 
jurisdiction (In re Charu Chandra, 44 Cal. 76 and Tops, 46 Cel. Bae 
under the present section the jurisdiction has been extended to mofuss! 
places See also Govindan Natr, 45 Mad. 922 (5.8), 43 ML.J. 3% 
So also, the Criminal Appellate Bench of the High Court has power to 
dispose of applications under this ‘section—Subodh Chandra v. EmP> 

“52 Cal. 319, 29 CW.N. 98, 26 Cr.L.J. 625. 

The proceedings by way of habeas corpus ate proceedings calling 
fipon a person having custody of another person to produce him δαὶ 
demonstrate under what authority he holds him im custody. It 
authority is a legitimate authority, the High Court cannot interfere. Al 
that this Court can do is to see that there is no parent defect visible 
in the authority by which the person having custody detains any pense 
Jomna, 20 5.1..8. 128, 27 Cr LJ, 37 (38). It is doubtful whether ἴ 
exercise of jurisdiction under sec. 491 is necessary where the persom 
detained is on bail—lIbid. Ε 

The investment of the extraordinary powers of habeas ΦΟΓΡῸΣ ΕΣ 
High Court Woes not take away from the litigants their ordinary a a 
which they have under the Civil Law. Therefore a refusal by Lae μὴ 

Court to exercise the powers under this section to recover the cus’ ἀν 
a child will not deprive the applicant of his right to seek his ἐπι ὋΣ 
elther by means of an application under the Guardlans and ae oe 
by a regular suit—Swa Lay v. Yeo Boon, 4 Bur.L J 269, 27 Cr. bf 
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This section does not apply to a case where there has been a convic- 
tion and sentence Where there has been a conviction and sentence, the 
Proper course, it ulere is a miscarriage of justice, is to take the matter 
to the Crown for remedy—Bonomally, 44 Cal. 723 (ΡΒ B.). 


High Court's power not taken away by the Extradition Act ;—The 
High Court's power to issue a writ of habeas corpus has not been taken 
away from the procedure provided in the Indian Extradition Act, sec. 3, 
sub-sections (6) and (7) —Tops, 46 Cal. 52. The High Court has power to 
issue an order and to caamine whether a person detained in public custody 
under the Extradition Act 1s legally detained, and this power is not taken 
away merely because the Government have already issued a warrant for 
surrender under sec 3, sub-section (8) of that Act.—Ruddolf Stalimann, 
39 Cal. 164, 


1299. Clause (b) :—Custody of children.—The High Court before 
passing an order in respect of a minor child, ought to take into considera- 
tion the mterest and welfare of the child.—Zarabibi v. Abdul, 12 Bom 
L.R 891; Swa Lay ν. Yeo Boon, 4 Bur.L.J. 269, 27 Cr.L.J. 737. The 
Court will not ordinarily force a child to remain in a cusody to which 
the child objects, and before deciding as to its custody, the Court will 
aake account of the wishes of the child, if it is old enough to form an 
antelligent preference—33 Mad, 288 Where a mother had for eight years’ 
neglected her child who had been educated at a mission school, the High 
Court refused her application for custody of the girl aged 15 years, on 
the ground that, if granted, it would be detrimental to the welfare of the 
child —in re Satthri, 16 Bom, 307. Where the father has delegated the 
guardianship of hrs children to another person, the question whether the 
father is entitled to resume the guardianship depends on the children’s 
interests and weltare—Annie Besant ν. Narayamah, 38 Mad. 807 (P.C.). 
‘Where a Hindu mother, who has custody of her minor children, is inchned 
towards Christianity and is likely to be converted to that retigion and to 
‘bring up her children in such a way that they will ultimately express a 
desire to be converted to Christianity, the proper course is to remove 
the mother from guardianship and appoint another peison as guardian, 
under the provisions of the Guardians and Wards Act. The High Court 
will not take action under sec. 491—Veeraswami v. Patnamma, 29 Cr. 
LJ. 1048 (1049). 

The High Court of Judicature has, under its Common Law powers, 
jurisdiction to issue a writ for the production of children outside British 
India, provided it is satished that they are in the custody or control of a 
person within its jurisdiction, Sec. 491 cannot be said to have affected 
this Common Law jurisdiction of the High Court—Mahomedali v. Ismaily, 
50 Bom. 616, 27 Cr.L.} 721, But section 491 cannot apply if the person 
is in custody outside British India, and the person having the custody or 
control of that person is also outside British India—Shiva Prasad, 27 
A.L.J. 520, A.LR. 1929. All. 347 (348). 

Detention :—Where a boy, who had been under the guardianship 
of his uncle, went to hig sister’s house to attend her marriage, and 
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tefused to return on the ground that he intended to discontinue his studies. 
and to get some work, and he also said that he was kept back to stay 
with his sister because she was lelt alone when her husband was out on 
work, held that there was nothing to show that he was detained against 
his will, and as there was no suggestion that his sister and her husband 
were Mot proper fersons to lve with, it could not said that he was 
improperly detained—Paul v, Hunt, 6 Bur.L.J. 111, 28 Cr.L.J. 865. 

Appeal :—When a petitioner obtains a rule calling upon the other 
side to show cause why a child should not be delivered to her, and the rule 
is discharged, the order discharging the rule is a judgment within the 
meaning of clause 15 of the Letters Patent, and is therefore appealable— 
In re Narrondas, 14 Bom. $55 An order by a Judge directing 8. writ of 
habeas corpus to issue is not an order made “in the exercise of criminal 
jurisdiction”? within the meaning of cl. 15 of the Letters Patent, and 1s 
open to appeal—Aahomedah ν, Ismaili (supra), 


491A, Any High Court established by Letters 

ΐ rs 

Powers of High Court Patent may exercise the powe δὲ 
outside the limits of conferred by section 49 in the cas 

appellate jurisdiction. of any European British subject 

within such territories, other than those within the limits 
of its appellate criminal jurisdiction, as the Governor: 

General in Council may direct. 

This section has been newly added by Sec. 31 of the Cr. L: 
ment Act, 1923 By this section, European British Subjects, eve! 
outside the limits of British India, will get the privilege of obtaining ¥" 
in the nature of Habeas Corpus from the High Courts. 


aw Amend~ 
mm when 
its 


PART IX. 
SUPPLEMENTARY PROVISIONS. 


CHAPTER XXXVIII. 
OF THE PuBLic PRosEcuTOR. 


492. (1) The Governor General in Council or the 
Power to appoint Local Government may appoint, 
Public Prosecutors. generally, or in any case, or for any 
specified class of cases, in any local 

area, one or more officers to be called Public Prosecutors, 


(2) * * The District Magistrate, or, subject to the 
control of the District Magistrate, the Sub-divisional 
Magistrate, may, in the absence of the Public Prosecutor, 
or where no Public Prosecutor has been appointed, 
appoint any other person, not being an officer of police 
‘below such rank as the Local Government may prescribe 
in this behalf, to be Public Prosecutor for the purpose of 
any case. 


Change :—This section has been amended by section 13 of the 
‘Cr.PC Amendment Act XVIII of 1923. The following changes have 
‘been made —Firstly, the words ‘In any case committed for trial to the 
Court of Session"’ in the beginning of sub-section (2) have been omitted, 
‘because the necessity of appointing a Public Prosecutor in the absence of 
‘that officer may arise not only in Sessions Courts but in all other instances 
Secondly, the italicised words have been substituted in place of the words 
“‘the rank of Assistant District Superintendent,’’ because ‘‘as there is a 
variety of nomenclature of the Police officers, we think it better to leave 
it to the Local Governments to prescribe the rank of police-officers who 
may be appointed Public Prosecutors for the purposes of a particular 
«case’'—Report of the Joint Committee (1922). 


In U. P., all Joint Magistrates and Assistant Magistrates exercising 
first class powers have been entpowered to prosecute im sessions trals~ 
Gort, Notification, 31st December 1870. 


But it is highly objectionable to appoint the Magistrate, who in the 
first instance tried and convicted the accused, to be Crown Prosecutor to 
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conduct an inquiry subsequently directed in the same case To convert 2 
Judge into an Advocate seeking to uphold his decision before another 
tribunal is quite unprecedented and most objectionable, as he has an 
interest in the case which a Public Prosecutor should not have— 
Reg. ν. Kashinath, 8 B.H.C.R. 126. 


1300. Duty of Public Prosecutor :—The purpose of ἃ 
criminal trial 1s not to support a theory but to mvestigate the offence and 
to determine the guift or imnocence of the accused, and the duty of δ 
Public Prosecutor is to represent not the Police but the Crown, and this 
duty should be discharged by him fairly and fearlessly and with a full 
sense of the responsibility that attaches to his position. The guilt of 
innocence of the accused is to be determined by the tribunals appointed 
by faw and not according to the tastes of any one else—Ram Ranjan v-~ 
Emp., 42 Cal. 422, 19 C.W.N. 28, 16 Cr.L.J. 170; Kanja Subudht v- 
Emp, 8 Pat. 289, 30 Cr.L J. 675 (683). There should be no unseemly 
eagerness on the part of the Prosecutor at securing a conviction. Mis 
object must be the furtherance of justice and not to act as counsel for 
any particular person or party—Reg v. Kashinath, 8 BH G.R. 126. 


493. The Public Prosecutor may appear and plead 
Public Prosecutor may without any written authority before 
plead in all Courts in any Court in which any case © 
Pleaders privately ee, Which he has charge is under 
tructed to be under hie inquiry, trial or appeal, and if any 
ΟΝ private person instructs a pleader to 
. prosecute in any Court any person in any such case, the 
Public Prosecutor shall conduct the prosecution, and the 
pleader so instructed shall act therein under his directions. 


1301. Pleader privately instructed :—The Counsel instructed and re 
tained by a private individual can watch the case on behalf of his client, 
put he cannot, without being especially empowered by the District Magis- 
trate, conduct the prosecution—Chaiten Lal, OSC No 81. Where it 
a Criminal appeal pending before the Chief Court of Panjab, the brother 
of the murdered man appointed a pteader to support the conviction, helt 
that the pleader so appointed was not a Public Prosecutor-—Akbar ¥ 
Emp., 1886 PR. 29. 


Where the Public Prosecutor has charge of the prosecution, an 
pleader instructed by a pfivate person must act under the directions οἱ 
the Public Prosecutor and is not entitled to conduct the prosecution Hf 
preference to the Public Prosecutor—B N. Ry. Co. Lad, ν. Shavl 
Makbul, 7 PLT. 343, 27 CrLJ. 318 The Public Prosecutor end 
always avail himself of the services of the counsel retained by 4 ae 
individual, but in doing so he does not deprive himself of the mansg! 
ment of the case—In re Narayen, 11 BH CR. 102. 


Ste, 404.} 


494. Any Public Prose- 
Effect of with. Cutor appointed 
drawal from by the Gover- 
prosecution. ‘nor-General in 
Council or the Local Gov- 
ernment may, with the con- 
sent of the Court, in cases 
tried by jury before the re- 
turn of the verdict, and in 
other cases before the judg- 
ment is pronounced, with- 
draw from the prosecution 
of any person, and upon 
such withdrawal,— 


(a) if it is made before a 
charge has been framed, 

¢ accused shall be dis- 
charged; 


(δ) if it is made after a 
charge has been framed, or 
when under this Code no 
charge is required, he shall 
be acquitted, 
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494, Any Public Prose- 
Effect of with. Cutor * * may, 
drawal from with the con- 
prosecution. sent ΠῚ f t h δ 
Court, in cases tried by jury 
before the return of the 
verdict, and in other cases 
before the judgment is pro- 
nounced, withdraw from 
the prosecution of any 
person either generally or 
in respect of any one or 
more of the offences for 
which he is tried, and upon 
such withdrawal,— 

(a) if it is made before a 
charge has been framed, the 
accused shall be discharged 
in respect of such offence 
or offences ; 

(b) if it is made after a 
charge has been framed, or 
when under this Code no 
charge is required, he shal] * 

acquitted in respect of 
such offence or offences. 


Change :—This section has been amended by section 134 of the 
Cr P C Amendment Act XVIII of 1923 The reasons are stated below. 


1302. Scope of Section —Under the old law this section 
applied only to Public Prosecutors appointed by Government A Prose~ 
cutor especially appointed by the Magistrate, under sec 492 (2) to conduct 
a case had not the power to withdraw from the prosecution under this 
secton—Q E. vy Madhoo, 8 All 291; Ramakrishna, 2 Weir 653 A 
Government Pleader who was not appointed a Pubhe Prosecutor under 
the provisions of sec 492 (1) could not withdraw from the prosecution 
under this section He could withdraw only under section 240, i.e., 
only in eases where several charges had been preferred against the same 
person and he had been convicted on one of those charges—2 Weir 258, 
The present section as now amended will confer the power of withdrawal 
on all Public Prosecutors. 

No person other than the Public Prosecutor can withdraw from the 
prosecution; even a Vakil acting under the directions of the Public Prose- 
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cutor cannot do so. But if the prosecution fs withdrawn by the Pubhe 
Prosecutor and the Vakil, and the appheation for withdrawal of the case 
is signed by both the persons, the withdrawal is not invalid—Sita Singh. 
46 Cal. 700, 30 C.L.J. 255, 21 Cr-L.y. 5. 


This section (as well as section 495) does not apply to security pro- 
ceedings. It applies only to proceedings which can end in a discharge 
or acquittal of the accused; but security proceedings do not contemplate 
the frame of a charge at all, and as a result of the proceedings neither 
an otder of discharge nor one of acquittal is passed therein. Hence 
sections 494 and 495 cannot apply to secutity proceedings~-36 Mad. 315. 


This section contemplates the case of withdrawal of a prosecunon 1 
eases tried dy fury, before the return of the verdict, and in other cases, 
before the judgment is pronounced. It does not contemplate the case 
ot withdrawal of prosecution after the conviction of the accused by the 
first Court, and in the Appellate stage of the case. Withdrawal at that 
stage ts legal, and the appeal must be heard and judicially determuned— 
Ananta Lat v, fohiruddin, 46 C.LJ. 121, 28 Cry 833. 


Secs, 1337 and 494 :—As to the thstinction between these sechOns, 
see Note 950A under sec. 337. 


1303. Withdrawal from prosecution :~The Public Prose- 
cutor cannot withdraw a case on the ground that the cumplamant was 
keeping out of the way and could not be served with summons. He 
should take steps to enforce his attendance—Anonymous, 2 Weir 685 
But the Court can allow the Public Prosecutor to withdraw the prosecl- 
tion against an accused in order that he may call him as @ witness 
for the prosecutton against the other accused persons—G. V. Raman, 
56 Cal 1023, 33 C.W.N, 468 (471) In fact, when it 1s necessary £0 
take the evidence of one accused against the others, the wsual practice 
is either to tendér pardon to the accused under sec 337, of to withdraw 
the prosecution against him under sec 494, or to enter a nolle proseqit 
under sec. 333 (in cases before High Courts) See G. V. Raman, suptai 
Regina v. Lyons, (1840) 9 Carr. & Payne 555; Queen v. Ower, 9 Carr. 
& Payne 83; R. v. Rowland, Ry ἃ M 401. Jn all cases, where two 
Persons are jomt in the same indictment, and it is desirable to rake 
the evidence of the one against the other, it is desirable for the putpos® 
of insuring the greatest possible amount of truthIu{ness in the persoe 
coming to give evidence, to take a verdict of not guilty as to him, $0 
that the witness may give his evidence with q mind free of atl the 
influence which the fear of impending punishment might otherwise Pro 
duce-—Winson v. Queen, (1866) L.R. 1 QB. 289 (312) 

The complainant has no locus sfandi in the matter of withdrawal of 

a prosecution, When a case has been started upon a police report, Sk 

the Court Sub-Inspector (who 1s the Public Prosecutor) wants [0 wit : 

draw the ease, the Court cannot reject the application for ere 

simply because the complainant wants to proceed with the case—CP! 
~ Barf, 1 PLT. 400, 571. 657, 21 CrLy GH. 


Sec. 494] THE CODE OF CRIMINAL PROCCDURE 1321 


Consent of Court:—Consent of the Court is necessary to the with- 
drawal of the prosecution, The Court In coming to a decision as to 
whether it would give consent should not take into consideration any 
extraneous circumstance. The discretion as to whether the Magistrite 
should give consent to the withdrawal Is to be exercised not arbitrarily 
but must be based on cotrect legal principles—G V. Raman, 56 Cal. 
1023, 33 ΟΝ, 468 (473) 


Withdrawal of some of the charges -—Under the old section, a Public 
Prosecutor was not competent to withdraw only one or some of the charges. 
It he withdrew at all, he had to withdraw all the charges Where one of 
the charges was withdrawn, and the accused was tried on the other 
charges, the High Court ordered the trial on the charge withdrawn—2 
C.L.J 18 (n) But the law has now been changed, and this section 
empowers the Public Prosecutor to withdraw one or some of the charges. 


Record of reasons :—When a Court, acting under this section gives 
“its consent to a withdrawal from a prosecution, the order passed is a 
judicial order, and the Court should record its reasons im order that 
the High Court may be in a position to say whether the discretion vested 
in the Court has been properly exercised —Umesh v Satish, 22 C.W.N. 
69; Rajani v Idris, 48 Cal 1105, Jagat v Kahmudd:, 26 C.W.N 880; 
G, V. Raman, 56 Cal. 1023, 33 C.WN 468 (471), Sugan Chand v 
Chunilal, 6 NL.J. 177, 24 Cel J. 361, Abdul Gant v Abdul Kadir, 
1 Rang. 756, 2 BurL.J 287; Rujula, 25 N.LR. 6, 30 CrLJ. 872 
The Madras and Patna High Courts hold that it is not necessary that the 
teasons are to be recorded by the Judge—5 M.LT. 216; Gulli Bhagat y. 
Narain Singh, 2 Pat. 708. 


1304. Acquittal :—If the Public Prosecutor withdraws from the 
case after a charge is framed, he must be acquitted under clause (b), and 
not discharged—Stvarama, 12 Mad 35 Where therefore a prisoner, the 
charge against whom was withdrawn by the Public Prosecutor, was dis- 
charged, instead of being acquitted, and was again committed to the 
Sessions on a second charge for the same offence, it was held that the 
conviction was bad in law—Sivarama, 12 Mad 35. In a summons case, 
an order of discharge under this section amounts to an order of acquittal 
—~Mul Singh v. Emp, 24 CrLJ 433 (Lah) 

Where a person is acquitted, on the charge being withdrawn by the 
Public Prosecutor, the acquittal should be recorded without taking the 
‘opinions of the assessors An acquittal is a matter of might to the accused, 
whatever might be the opimons of the assessors—Ratanlal 307, 


Retrial —An order of acquittal under this section bars a retrial for 
the same offence by virtue of sec 403~9 N.LR 26, 40 Mad. 976; 18 
Cr.L J. 329 (Mad.}; 23 Cr.L J. 305 (Sind) If a case ts withdrawn 
against an accused tn order that his evidence may be available against 
lus co-accused, and he is acquitted, he cannot be retried, even though he 
Tefuses to give tus evidence for the prosecution. In this respect this 
section differes from secs. 337 and 339~—G. V Raman v. Emp., 56 Cal, 
1023, 33 CW.N 468 (474). 3 
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Accused ἃ competent witness against co-accused :--When a prosecu- 
tion against a person has been withdrawn under this section, he can be 
examined as a witness In the case against his other co-accused—-Hussein 
Haji, 25 Bom. 422; Banu Singh, 33 Cal 1353; Kasem Ali, 47 Cal. 154. 
See also G. V. Raman, 56 Cal. 1023 and the English cases cited in Note 
1303. 

But the prosecution must be withdrawn and the accused discharged 
under this section, before he can be examined as a witness against his 
co-accused; because so long as he is in the position of an accused, πὸ 
oath can be administered to him under sec. 342 (4), and he cannot there- 
fore be examined as a witness Where the Court sanctions the with- 
drawal of a prosecution but omits to record an order of discharge, and 
the accused continues to be kept in custody, his position 1s in no wav 
changed from that of the accused, and he cannot be examined 88. ἃ 
witness—Banu Singh, 33 Cal 1353. But if the accused was in fact 
thscharged from custody by virtue of withdrawal from prosecution, the, 
omission to record a formal order of discharge would be cured by sec 537, 
and the accused would be a competent witness against the other accused— 
7 ALJ. 86; Shera, 18 C WN. 1213, 15 Cr.L J. 693 


1305. Revision:—The High Court is in a position to consider 
whether the discretion vested in the Magistrate to give consent to the 
withdrawal of a prosecution has been mghtly exercised—Rajant V Idris, 
48 Cal. 1105, 25 C.W.N. 615, Jagat v Kahmuddi, 26 C.W.N, 880; 
Gop: Bari, 1 P.L.T. 400, 57 I.C. 657, 21 Cr.L.J. 641. 


But where good reasons have been shown by the Court below for 
allowing the withdrawal of a prosecution, the High Court will be slow to 
interfere in revision against the order allowing the withdrawal—Bepin 
Behart vy. Haripada, 24 Cr.LJ 5 (Cal.). Where the Sessions Judge 
has exercised his discretion in refusing permission to withdraw @ caS¢, 
and he has not improperly exercised that discretion, the High Court 
would be very reluctant to interfere with his discretion—In re Kalappa. 
23 LW. 101, 27 Cr.L.J. 334. Where a discretion has been exercised 
by a Court of competent jurisdiction, which is not on the face of it 
arbitrary, the practice of the High Court is that as a revisional Court 
{t will neither mmquire into the reasons nor interfere. Specially where 
the Court has acquitted the accused upon withdrawal of the charges, 
the High Court would not be right sn interfering except upon a properly 
constituted appeal preferred by the Local Government under sec. 411-- 
Gullit Bhagat vy Narain Singh, 2 Pat. 708 (710), 5 Ρ.1, Τ. 404, 25 cr.L J. 
446; 5 ML.T. 216; Abdul Gani v. Abdul Kadir, 1 Rang. 756, 2 Bur L J. 
287. a 
Where a charge is withdrawn, and the accused 1s acquitted, it 1s τ 
competent to the revisional Court to consider the question of the Tegal 
of the charge. A number of persons were charged before the Magis : 
with the offence of robbery. The Public prosecutor withdrew the ee 
and the Magistrate recorded an order of acquittal On revision, it a 
contended that the charge of robbery was wrong, i as much as πε 
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than five persens were implicated In the act, and the Magistrate ought 
to have framed a charge of dacoity, and therelore the acquittal on the 
charge of robbery was wrong. The High Court refused to enter into the 
question as to the legality of the charge, and held that the Magistrate's 
Procedure was right. There being a charge before him, and that charge 
having been withdrawn, he acted rightly in recording an order of acquittal 
—Sheobaran v. Shibi, 2 A.L.J. 30. 

The High Court will not interfere with the order of acquittal passed 

by the trial Court under this section, at the instance of a private prsecu- 
tor. If the Court has allowed the Public Prosecutor to withdraw the case 
upon insufficient or improper grounds, and has passed an order of acquittal, 
the private prosecutor cannot be heard to object to it in revision. The 
Local Government is the only authority who can take action for the correc- 
tion of that error—Gull: Bhagat vy Narain, 2 Pat. 708 (711), 5 PL.T. 
404, 25 CrL.J. 446. 
. Further inquiry :—If the case is withdrawn under clause (a), the 
accused will be discharged, and further inquiry may be directed under 
sec. 436—Hata, 30 P.L.R. 58, 30 Cr LJ. 233 Where the order of dis- 
charge under this section is a proper one, no further inquiry should be 
directed under sec 436—Sifaramayya v. Emp., (1911) MW.N 74, 12 
CrL.j. 440, 11 1C. 624 But a fresh complaint can be made on fresh 
materials 


495. (1) Any Magistrate inquiring into or trying 

any case may permit the prosecution 

ἘΠΕ τω κύνα te conduct to be conducted by any person other 

: than an officer of police below a 

rank to be prescribed by the Local Government in this 

behalf, * * * but no person, other than the Advocate 

General, Standing Counsel, Government Solicitor, Public 

Prosecutor or other officer generally or specially empower- 

ed by the Local Government in this behalf shall be 
entitled to do so without such permission. 


(2) Any such officer shall have the like power of 
withdrawing from the prosecution as is provided by Sec- 
tion 494, and the provisions of that section shall apply 
to any withdrawal by such officer. 

(3) Any person conducting the prosecution may do 
so personally or by a pleader. 

(4) An officer of police shall not be permitted to 
conduct the prosecution if he has taken any part in the 
investigation into the offence with respect to which the 
accused is being prosecuted. 


΄ 


7 engaged by the complamant and permitted by the Magistrate) withdraws 
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The words “with the previous sanction of the Governor-General in 
Council,’’ have been omitted by the Devolution Act {XXXVIII of 1920). 


1306. Permission to conduct prosecution :—The per- 
mission of the Magistrate is discretionary, and the High Court will sot 
interfere with such discretion. Where a Magistrate has, after due consi- 
deration, exercised the discretion and allowed counsel to appeaf on behalf 
of the prosecution, the High Court cannot, as 2 Court of Revision, over- 
tule the order of the Magistrate and direct him to refuse to allow counsel 
to appear--Mangrah v. Dakshina Murtht, 2 Weir 655. Similarly, where 
the Dustrict Magistrate considers that the too frequent appearance of 
pleaders for the prosecution in petty criminal cases is detrimental to the 
interests of justice, he can refuse to permit the prosecution to be con 
ducted by a pleader, and the Chief Court will decline to interfere with 
the order of the District Magistrate—Rala Ramt v. Buta, 1905 P.R 6 


Who cen be peracdted —The Magistrate is not prectuded from @xer- 
cising in exceptional cases hus discretion by allowing private Vakils of 
good character to conduct the prosecution—Krishnamachariar, 12 MLJ 
354. The words ‘any person’ include persons other than certified pleaders 
It is however discretionary with the Crimmal Courts in each c2se 10 
permit such persons to conduct the prosecution—~Mad, H. Ὁ. Pro 
2-9-1882. 

The fact that a certain person is also a Prosecuting Inspector does not 
deprive him of his right as a private cltizen, and he may in his private 
capacity ask for permission to prosecute in his case—Maung Pu 
Bur.L T 213, 17 CrLJ 486. So also, the fact that ἃ particular person 
is a complainant is not ἃ sufficient ground for not permutting bm {0 
prosecute the case—ib:id But it 1s doubtful whether the words ‘any 
person’ would include an absolute stranger who had no connection in the 
remotest degree with the prosecution and whose desire to help the prose- 
cution was based on a personal grudge only—Darsan y. Atmaram, 
A.LJ. 313, 14 CrL.J, 389. 

If the offence be of a nature affecting the pubhe (eg, rioting oF 
untawful assembly) which the Crown alone in the interests of public 
peace and security has a mght to conduct, a private person should not 
be permitted to conduct the prosecution— Malay: Κοίαρι, 18 Cr lJ. 
329 (Med ) 

Under a notification of the Madras Government, all superior police- 
officers above the rank of a first class Head constable in charge of 8 police 
station are generally empowered to conduct the prosecution without ever 
the permission of the Magistrate under sub-section (1); such officers would 
be entitled under stib-section (2) to withdraw from the prosecution with 
the permission of the Court as mentioned in section 494~—Anantharama Vv 
Muthia Thevan, 1914 M.WN. 776, 15 Cr.L.J 614 

Sub-section (2) :—‘Any such officer’—-These words refer onty to 
the Advocate General, Standing Counsel etc., mentioned in sub-section 
(1). If any person other than these officers (eg, an Advocate privately 


. 
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from the prosecution, the effect provided in sec. 494 does not follow; in 
other words, the tral will proceed—Nga Maung v. Nea Lu, 10 Cr L.J. 
14, 1908 U.BR. ist Qr. (Cr.P.C.) 15; see also Lakshmana v. Keelan 
Peria, 1911 M.W.N, 106, 11 €r.L.J. 722, 8 1.0. 867. 


Sub-section (3) :—A person, whether a private complainant or 
not, when he is permitted to conduct the case 85 prosecutor, may instruct 
ἃ counsel to appear—i! BH.C.R. 102. 

It is not open to a Magistrate to decline to allow the complainant, who 
is conducting the prosecution, to have a particular pleader of his own 
choice. The section does not authorise the Magistrate to take the pro. 
secution out of the hands of the pleader of the complainant and to assign 
it to some other person who is not the Public Prosecutor—Ghadially 
v. Emp., 18 SL.R. 30, 25 Cr.L.J. 571 


1307. Sub-section (4) :—Excluston of Police officer ~In all 
important cases and specially in cases of murder and dacoity, the police- 
officer making the investigation should be examined as a witness, regard- 
ing the circumstances of the investigation. For this reason he 1s debarred 
from conducting the prosecution—Ratanlal 173 Where the police-officer 
who conducted the investigation by arresting the accused and seizing the 
property found, was allowed to conduct the prosecution, it was held that 
such a procedure was highly improper; but since in this case the accused 
were not prejudicated thereby, the irregularity did not vitiate the trial but 
was cured by section 537—26 Bom, 533. 


CHAPTER XXXIX. 
OF Βα". 


496. When any person other than a person accused 
eee oh of a non-bailable offence is arrested 
be taken et bail to Gy detained without warrant by an 
officer in charge of a police-station, 

or appears or is brought before a Court, and is prepared 
at any time while in the custody of such officer, or at 
any stage of the proceedings before such Court to give 
bail, such person shall be released on bail: Provided that 
such officer or Court, if he or it thinks fit, may, instead 
of taking bail from such person, discharge him on his 
executing a bond without sureties for his appearance as, 
hereinafter provided : ὮΝ 
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Provided, further, that nothing in this section shall 
be deemed to affect the provisions of Section 107, sub- 
section (4), or Section 117, sub-section (3). 

Change :—The second proviso has been added by section 135 of 
the Cr. Ρ. C. Amendment Act XVIII of 1923. For notes relating to tins 
Proviso, see Note 240 under sec. 107. 

1308. Grant of bail :-~This section is imperative in its terms 
and the Court is bound to comply with its provisions. In every baslsble 
Offence, pail is a right and not a favour, Detention in the fock up is the 
alternative, not the original, order—Raghunandan, 32 Cal. 80; Sheolalsing, 
6 C.P.L.R. 31. When a man who 15 arrested is not accused of 8 non- 
bailable offence, no needless impediments should be placed in, the way 
of his being admitted to bail. The intention of the law 1s that 1s δυο 
cases the man is ordinarily to be at hberty, and it 1s only when he 1 
unable to furnish such moderate security, if any is required of him, 25 
1s suitable for the purpose of securing his appearance before a Court 
Pending inquiry, that he should remain in detention—Emp. v. Alir 
Hashamali, 20 Bom L.R. 121. The Magistrate cannot refuse to Pass 
an order of bail on the ground of expediency and of the inability οἵ the 
accused's pleader to show a provision in the Code how he could claim ἃ 
bail~—Sheolaising, 6 C.P.L.R. 31. If a case is proceeding in an ¢X- 
tremely tardy manner, the Magistrate should enlarge the accused of 
hail, instead of insisting upon his rotting in jail during the time the 
Crown is collecting evidence in support of the prosecution—Tularam, 2] 
CrLJ 1063 (1065) Where the accused has surrendered himself 
before the date of hearing, that is a circumstance to show that the 

"ὦ accused 1s not likely to abscond, consequently he may be granted bal— 
Tularam, supra. 

When the Police arrests a person under sec 58, he should be given 
the option of batI—Daulat Singh, 14 All. 45. 

Where a pesson arrested under Chapter VIII claims a bail, he 1s 
entitled to bail as a matter of right—Sheolalsing, 6 C.P.LR 31; Raghw- 
nandan, 32 Cal. 80; 36 Mad. 474; Hashamah 20 Bom.L.R. 121; Jafot ν᾿ 
Emp., 20 S.L.R. 122, 27 Cr.L.J. 935 (936) 

Refusal of batl.—If the Magistrate refuses to grant bail, he must 
record his reasons for such sefusal In the absence of any record of 
reasons the High Court in revision granted bal—14 C.W.N. oxxxvil 
If the Magistrate improperly refuses bail, no action is sustainable against 
him for such improper refusal The duty of a Magistrate in accepting 
of refusmg bail 15 not merely a ministerial but a judicial duty. A mistake 
in the exercise of that duty, without malice, will not sustam an action 
Paran Kusam y. Stuart, 2 M.H CR. 306 

Court to decide sufficiency of bait When the bas) is ordered by the 
Court, the duty of deciding as to the sufficiency or otherwise of the ball 
1s with the Court uself, and not with the pohce If such duties afte 

irregularly entrusted to police, two dangers are likely to arise first, 3 
olice officer may sometimes be unscrupulous enough to take advantage 
‘of the power entrusted to him, for the purpose of extortion; and secondly, 


— 
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the bringing of false charges against the police. But the Court, when 
it admits a man to bail, is at liberty to call for a report from the police 
as to the sufficiency of the batl—Gayitr: Prosunno, 15 Cal. 455. 

1309. Bond :—Bail means security with sureties, whereas the 
bond referred to in the first praviso is a simple recognizance of the prin: 
cipal without any surety. 

Under this section, a Police officer can either demand a bail from 
an accused or accept bis own bond without sureties, but under no 
provision of the law can he take a third party’s bond for the appearance 
of the accusedd without toking an undertaking from the accused himself 
—Wadhawa Singh, 29 Cr.L.J, 491 (492) (Lah). Such bond is invalhd, 


and the pérson executing it incurs no legal liability if the accused 
absconds—Ibid, 


Bond of agent-—Where the personal attendance of the accused is 
dispensed with, a recognizance bond, if deemed necessary, should be taken 
from him (and not from his agent) binding him to appear, either in person 
or by agent, A Magistrate has no legal authority to secure the attendence 
of the agent, by a bond taken from the agent—5 BH.CR. 64 

497. (1) When any person accused of any non- 

When bail may be bailable offence is arrested or 
taken in case of non- detained without warrant by an 
bailable offence. officer in charge of a police station 
or appears or is brought before a Court, he may be 
released on bail, but he shall not be so released if there 
appear reasonable grounds for believing that he has 
been guilty of an offence punishable with death or 
transportation for life: 

Provided that the Court may direct that any person 
under the age of sixteen years or any woman or any sick 
or infirm person accused of such an offence be released 
on bail, 

(2) If it appears to such officer or Court at any stage 
of the investigation, inquiry or trial, as the case may be, 
that there ate not reasonable grounds for believing that 
the accused has committed a non-bailable offence, but 
that there are sufficient grounds for further inquiry into 
his guilt, the accused shall, pending such inquiry, be 
released on bail, or, at the discretion of such officer or 
Court, on the execution by him of a bond without sureties 
for his appearance as hereinafter provided. 

(3) An officer or a Court releasing any person on bail 
under sub-section (1) or sub-section (2) shall record in 
writing his or its reasons for so doing. 
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(4) If at any time after the conclusion of the trial of α 
person accused of a non-bailable offence and before judg- 
ment is delivered, the Court is of opinion that there are 
reasonable grounds for believing that the accused is not 
guilty of any such offence, it shall release the accused if 
he is in custody, on the execution by him of a bond with- 
out sureties for his appearance to hear judgment delwered. 


(5) A High Court or Court of Session and in the case 
of a person released by itself, any other Court, may cause 
any person who has been released under this section to 
be arrested and may commit him to custody. 


Change .—This section has been amended by section 136 of the 
Criminal Pra. Code Amendment Act, XVII of 1023 In sub-section (1) 
the words ‘‘an offence punishable with death or transportation for hile’ 
have been substituted for the words “the offence of which he is accused’ 
the proviso and sub-sections (3) and (4) have been newly snserted; and 
the italicised words im sub-section (5) have been added ‘*It was presse’ 
upon us that the provisions as to bait in non-bailable cases are much too 
stringent. One suggestion made to us was that in section 497 we should 
delete all words after ‘may be released on bail’’ in sub-section (1) and the 
whole of sub-section (2), The result would have been to give all Courts 
full discretion in the matter of allowing bail in ston-bailable casts, and 
we felt generally that this was gomg too far. What we have done 15 to 
allow the Court or police-officer to release on bail a non-batlable css¢ 
unless there appear to be reasonable grounds for befieving that the accused 
has been guilty of an offence punishable with death or transportation, 40° 
as some sale-guard against this, we have provided in sub-section {5 
for ἃ review by the Sessions Court or the High Court of any order ad- 
mitting to bail in a non-bailable case."’—Report of the Joint Committee 
(1922). 

1310. Principle :—Under the old section the general rule wae 
that ball was not to be taken in respect of non-hailable offences~~Nens* 
Hansraj, 8 Bom.L.R. 420; Narendra Lal, 36 Cal, 166; Har Chand, 10 
S\L.R. 208; 2 Weir 657. Under the present section, the Legsslature bY 
defining the offences under which bail 15 not to be granted (viz. offences 

punishable with death or transportation) has practically jaid down that 

bart should ordinarily be granted, and that only in respect of the heinous 
offences mentioned above it will be refused. “This cannot but be 

regarded as the result of a liberalising influence on the policy of the 

Legistature, and the discretion of the Courts will henceforth be less 
fettered than before’—In re Nagendra Nath, 51 Cal. 402 (417). Is 
view of the express provision contained in this section, it is not ope 
to Courts in India to follow the principles laid down in the decisions 
of English Courts in determining matters of bail—Narendra Lat, 36 Cat. 
166, 13 C W.N. 43, Gul, 29 Cr.L.J. 470. 
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As the law stands now, It Is no longer the case that bail ought to 
be refused merely because the offence is a non-bailable one. That rule 
is now restricted to offences punishable with death or transportation—28 
OC. 220. The mere tact that the offence is a serious one js not a ground 
for refusing bail. However serious an offence may be, af at 1s bailable 
and there is no likelihood of the accused absconding if released on baal, 
the seriousness of the offence would not alone justify a Court in refus- 
ing bail—Abdul Habib, 26 ALJ 363, 29 CrL.J. 450 Where the 
accused charged with a serious non-bailable offence is an old man and 
is a Government servant, and tt 1s found that if he is not released on 
bail there woult be nobody to instruct hts counsel i. going through 
the documentary evidence and that he would not be able to make ἃ 
proper defence, held that bail should be granted—Abhram Batt v Emp... 
28 OC. 220, 12 OL.J 394, 26 CrLJ 1286 But this matter is left 
to the discretion of the Court, and the Magistrate may in the exercise 
of this discretion refuse to grant bail to a person accused of a non- 
pailable offence—Jumo v. Emp., 20 SLR. 136, 27 Cr LJ 859 (860). 
If a person who has been discharged after executing a securty bonds 
15 re-arrested for a non-bailable offence, he should be granted bail—~ 
Nathan, 10 P.L T. 801, 30 Cr LJ 809. 


The discretionary power of the Court to admut to ba:l is not arbitrary 
but 1s judicial and is governed by established principles, In deciding 
whether bail should be granted, Courts should consider the seriousness 
of the charge, the nature of the evidence, the severity of the punish- 
ment prescribed for the offence, and In some instances the character, 
means and standing of the accused—In re Nagendra Nath, 51 Cal 402 
(416), 38 C.L.J. 388, 25 CrL J. 732, Tularam, 27 CrL.J 1063 (1066), 


Magistrates are bound to consider the nature of the offence charged, 
the character of the evidence against the prisoner, and the punishment 
which in the event of conviction is likely to be inflicted on the prisoner, 
The Magistrate may well refuse to enlarge on bail where the prisoner 
is likely to intimidate witnesses or where there are reasonable grounds 
for believing that he will use his liberty to suborn evidence—Md. 
Eusoof v Emp., 3 Rang, 538 (542), 27 CrL J 401, followed in Emp. 
v. Nga San Htwa, 5 Rang. 276 (FB), 28 CrLJ 773, Achhatbar, 27 
A.L] 927, Knshna Chandra, 6 Pat 802, 28 CrLJ 621 Where the 
accused was charged under sec 307 1 P C, and it was alleged that 
the accused might, if fet on bail, assal the complainant, he should not 
be released on bail—Narenji, 30 Bom LR 622, 29 CrL J. 901. 


‘Reasonable grounds for believing’ etc —This section lays down 
that a person accused of ἃ heinous offence lke murder shall not be 
teleased on bail if there appear reasonable grounds for believing that 
he has been guilty of the offence with which he is charged—Nga San, 

5 Bur.L.J. 170, 28 Cr.L J. 188 The section says nothing about taking 

into consideration the hketihood of the accused person absconding Alt 

that the Court has to consider is whether there are reasonable inte Pe 

for belreving that the accused is guilty—Henderson, 6 LB.R. 172, 14 
Cr 84 
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CrL.jJ. 171. Other considerations may arise in deciding the question 
as to granting bail, and one of those considerations Is whether there 
are any grounds for supposing that the accused would abscond, But 
the main question for consideration in determining matters of bail 15 
whether there are reasonable grounds for believing the accused to be 
guilty—Jamini v. Κα Ε., 36 Cal. 174; Gul, 29 CrLJ. 470 (471) 
Whether there are reasonable grounds or not for believing that the 
Recused is guilty must be decided judicially, that is to say, there must 
be tangible evidence on which, if unrebutted, the Court might come 
to the conclusion that the accused might be convicted—Jamini, 36 
Cal 174 

In determing matters of bail, the Appellate Court also should be 
Buded by this principle That Court should not refuse bail on the 
ftound that the accused has been sentenced to a long term of imprison- 
ment by the trying Coust, or that the granting of bail has a tendency 
to increase the number of appeals and of protracting the appellate 
Proceedings. The main question for consideration by the Appellate 
Court is whether there are reasonable grounds for beleving the accused 
10 be guilty of the offences charged—Gul, 29 Cr.L.J. 470 (471) 

The phrase ‘tan offence punishable with death or transportation for 
life’ covers not only offences which are pumshable with death as Wel 
¢s in the allernative with transportation for hfe, but also covers an offence 
which 1s punishable with transportation for life but not in the alternative 
with capital punishment The phrase must be read disjunctively, 88 " 
it ran, “offence punishable with death, or punishable with transportation 
for hfe’—Emp v. Nga San Htwa, 5 Rang. 276 (FB), 28 Cr.L J. 
(overruling Md Eusooj v Emp, 3 Rang. 538, 27 ΟΡ 401), Naranjt, 
supra : 
Proviso ‘This clause provides for the grant of bail in any CaS¢ 
at the discretion of the Court, if the accused 1s a minor, female, sick 
or infirm person ‘'—Statement of Objects and Reasons (1914) 

1311. Sub-section (2)—Bond for appearance :—When ἃ 
Police officer takes a bond under this section, he has power to make tt 
8 condition of the bond that the accused person shall appear before the 
police; the law does not require that the accused person shall always be 
directed to appear before a Court When the law enables a Pol:ce officet 
to take bonds, that officer can certamty direct the accused to appeat 
before the police, To hold otherwise would be to render secs. 499 an 
5t4 meaningless--Kansai Ram, 1913 P.R 22, 14 Cr.L.J. 631, But i 
11 Cal. 77 it has been held that a bond for appearance before a Police 
officer is void ᾿ 

1312. Sub-section (4) :--Ἴπε reason for adding this sub-section 
has been thus stated by Mr Rangachariar (the mover of the amendment) 
“The reason for this amendment is this As Honourable Members afé 
aware, at the conclusion of the trial in the orsginal Court, oftentimes 
judgment is not ready for delivery at ance, but the Court has come (0 
the conclusion, after taking the verdict of the assessors or the Jury 
im a Sessions ttial, or the Magistrate has made up his mind, that the 
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accused is not guilty and therefore proposes to acquit him. As sections 
366 and 367 stand, a doubt has been expressed whether really the accused 
could be set at liberty before judgment is actually pronounced In fact 
-an unfortunate client of mine was acquitted like this and judgment was 
sdelivered a week ater. The complainant took the matter up to the 
High Court and a Full Bench had to sit to consider the question whether 
the whole trial was not vitiated by such a procedure In order to 
-avoid such things, this provision is necessary’’—Legislative Assembly 
Debates, 12th February 1923, page 2206 


The Full Bench case referred to by Mr Rangachariar is Senkarahinga 
-v. Narayan, 45 Mad, 913 (F.B.) In this case a trial was held with the 
said of assessors, and they gave their opinions that the accused were not 
Quilty, The Sessions Judge then wrote a short note setting forth the 
findings of the assessors, and adding his own finding agreeing with the 
.assessors that the accused were not guilty, and they were acquitted, At 
a later date he wrote a full reasoned fudgment. Held by the Full Bench 
that the procedure was a mere irregularity curable by section 537 


The present sub-section validates such procedure, making it condi- 
tional on the accused to execute a bond for his appearance when 
judgment is to be delivered. 


1313. Sub-section (5) —Cancellation of bail.—The Magistrate 
«can Cancel any bail allowed to an accused person and direct him- to 
surrender, if it appears on the production of further evidence that a case 
ἧς made out against him—Johur Mull, 10 C.W N 1093; Jamin: 36 Cal. 
174. The High Court and the Court of Session can cancel a bail 
granted by the Subordinate Court 


But the District Magistrate has no power to cancel a bail and order 
the re-~arrest of ἃ person released on bail by a Subordinate Magistrate— 
4 Bur. T. 70. Sub-section (5) gives that power only to the High Court 
and the Court of Session 


Under this clause, the powers of the High Court are confined to 
cases of persons released by the Trial Magestrate, Therefore, there 15 
no jurisdiction in the High Court to entertain an appheation under this 
clause against an order granting bail passed by a Sessions fudge in ἃ 
case pending before a sub-Magistrate But under sec 561A the High 
Court has inherent power to interfere with an order granting bail passed 
by ἃ Sessions Judge—Local Govt. v Gulam filam, 25 Cr LJ 1363 (Nag) 


1314. Revision :—The proceedings im which it 15, or has to be, 
determined whether bail from an accused person should be taken or not, 
fall within the defimtion of ‘judicial proceedings” and the High Court 
has power to interfere with the orders made im such proceedings when 
they prove to be illegal—Manskam, 6 Mad 63. But the District Magis- 
trate cannot revise any order as to bail passed by a subordinate Magis- 
trate under this section If the District Magistrate considers the sub- 
ordinate Magestrate’s order to be wrong, nets should report st to the High 
Court—Sadashiv, 22 Bom. S49 
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Even the High Court's power of interference is limited. The High 
Court has jurisdiction to interfere in revision, only if the Judge has passed 
an illegal order, Where a Sessions Judge after considering the evidence 
thinks that there are no reasonable grounds for believing the accused. 
to be guilty of the offence of which he is accused, and releases him on 
bail, the High Court will nor go behind this finding and cance! the order 
of the Judge releasing the accused on bail~Thimma Redds, 10 ML J. 
411; Badrs Prosad, 5 ALJ. 419, 8 Cr.L J. 49. Simularly, if the Sessions 
Judge, after considering 21} the grounds of objection, has in his discre- 
tion refused to grant bail in case of a non-bailable offence, the High 
Court will not interfere and admit the accused to bail under sec, 499— 
Nea San, 5 Bur L.J 170, 28 Cr.L J. 188. The High Court will be very 
cautious in interfering with the discretion of a Magistrate im case of bail 
under sec, 497, especially where the prosecution has not tendered evidence 
to connect the accused with the offence—Ratanla’ 892, 


498. The amount of every bond executed under 
Power to direct ad. this Chapter shall be fixed with 
mission to hail or re due regard to the circumstances © 
duction ‘of. bail- the case, and shall not be exces- 
sive; and the High Court or Court of Session may, In 
any case, whether there be an appeal on conviction or 
not, direct that any person be admitted to bail or that 
the bail required by a police officer or Magistrate be 
reduced. 


Scope of section :—Under this section the High Court can only 
release the accused on bail or reduce the amount of batl, but cannot order 
the arrest or commitment to custody of any person who has been released 
on bail by the lower Courts—Gulam Jitani, 25 Cr.L.J 1363 (Nag). The 
High Court can grant bail in cases pending anywhere in the Presidency 
—Jumna v. Ramanathan, 55 M.LJ 690, 52 Mad, 52, A.LR, 1929 Mad. 


29 (30). 
Amount of bond -~The amount of bond should be Axed with reler~ 
ence to the Social status of the party concerned—K. E v Kaung Nga- 


2 L.B.R. 235. 

Granting of bat by Appellate Court:—When an accused person 
has been convicted of a non-bailable offence by a competent Court ne 
a regular trial, the Appellate Court should not ordinarily release in 
accused on bail unless there is an error of law or a mistake or fare 
t of fact apparent on the face of the record, or unless ¢ ‘ 
sons mentioned jn the proviso to sec 497 (1). Bul 

ἢ merely on the grows 
nment bY 
ease 


statement 
exists any of the rea μ 
the Appellate Court should not refuse to grant bail J 
that the accused has been sentenced to a long term of impriso! i 
the tral Court, or that the granting of bail has 8 tendency to inert” 
the number of appeals and of protracting the appellate proceedings 

29 CeL J. 470 (471, 472). 
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1315. Powers of High Court and Sessions Court : —This 
section gives the High Court and the Court of Session very wide powers 
ito admit an accused person to bail in any case even when he is charged 
with a non-bailable offence—K. E. v. Badri Prasad, 5 ALJ 419, 8 
‘Cr LJ. 49; 2 Weir 657; 7 Bur.L.R. 86. The powers of the High Court 
or the Court of Session piven by section 498 are not controlled by the 
Statutory limitanon laid down in sec 497 of refusing bail if there appear 
reasonable grounds for beleving the accused to be guilty of an offence 
‘punishable with death or transportation for life The powers in sec, 498 
.are not fettered by any rules defining the limits within which they would 
be exercised, as the powers under sec 497 are—Bishambhar Nath v. 
Emp., 11 OLY 527, 1 OW.N 281, 25 CrLJ 1132; Fateh Singh, 51 
All. 603, 30 CrL J 697; Achnatbar, 27 ALJ 927, 30 CrLJ 718 (719) 
But the Calcutta High Court holds that although the power of the High 
‘Court under this section to grant bal ‘in any case’ 1s quite unfettered, 
5:1 in exercising its discretion the High Cou.t aught to take into consi- 
deration the limitations imposed by Sec 497—Sourindra, 37 Cal 412, 
14 C.W.N, 512. This case has been followed by the Nagpur Court in 
Sh Karim v. Emp, 27 Cr.L.J. 319 (But now the limitations imposed 
‘by Sec 497 are very few) The rule laid down in sec 497 for the 
guidance of Courts other than High Courts is a rule founded upon justice 
‘and equity, and one which should be followed by the High Court as well 
‘as by every other Court, unless anything appears to the contrary, The 
vextended powers given to the High Court under Sec. 498 are not to be 
cused to get rid of this very reasonable and proper provision of the law— 
Ashraf Ali, 42 Cal. 25, 16 CrLJ 1215 In another case the Calcutta 
‘High Court has held that in exercising its discretion under sec, 498 the 
‘High Court should not confine its attention to the question whether the 
‘prisoner is likely to abscond or not Other circumstances may also affect 
‘the question of granting bail to accused persons charged with crimes of 
a grave character—Narendra Lal Khan, 36 Cal 166, 13 CWN 43, 
‘9 CrL.J 375 The Rangoon High Court holds that although the High 
‘Court has absolute discretion in the matter of granting bail, and is not 
‘bound by the provision of sec 497, still the Legislature having placed the 
‘imual stage of dealing with crimes with Magistrates and having in fact 
senacted that persons accused of non-bailable offences shall not be released 
son bail except under the terms of sec 497, the High Court is bound to 
follow the general law as a tule, and not to depart from it except under 
very special circumstances—Boudville ν Καὶ E, 2 Rang 516 (547); 

Emp v, Nga San Hiwin, 5 Rang 276 (FB), 28 Cr LJ 773, Henderson 
~. K Ἐ,, 6 BurLT 73, 14 CrLJ 171 In an earlier Sind case it 
was held that the High Court when passing order under Sec 498 was 
not limited by the restrictions imposed by Sec 497, that bail should not 
as ἃ matter of principle be grant in non-bailable cases except in special 
circumstances; and that the discretion given under Sec 498 was one 
that should be exercised according to the ewgencies of each case— 
Harchand v. Crown, 18 CrLJ 642, 10 SLR. 208. But in a recent 
Sind case it has been hetd that though sec. 498 gives wide powers to 


a 
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the High Court pranting bail, it should be interpreted as controlled by 
the provision of sec 497—Gal, 29 Cr.L J. 470 (471) (following 37 Cal. 
412 and 42 Cal, 25). When the High Court is concerned with persons 
who have been actually convicted, the principle which will necessarily 
guide the High Court in granting bail will be whether there are reason- 
able grounds for believing that the convicts committed the offences i? 
question—Sh Karim v Emp, 27 Cr.L.J. 319 (Nag). 

The High Court and the Court of Session can exercise their power 
of granting bail, as soon as the Police have arrested the accused and even 
before the case is sent up to the Magistrate—7 Bur.L R. 86. They can 
admit a person to bail even where he has been convicted and has not 
appealed—Badri Prasad, 8 Cr.L.J. 49, 5 A.L.J. 419. Where the accused 
relies merely on @ technical ground against the probability of his con- 
viction, he should not be admitted to bail—Ratantal 480. The High Court 
refused to grant bail, where the application for bail contained defamatory 
statements and allegations consisting of attacks on the trying Magistrate 
and on the public and private conduct of other officers of high rank— 
Clive Durant, 18 Bom. 488. 

Grant of bail pending appeal to Privy Council :—Where the accused 
obtained special Jeave from the Privy Council to appeal to that tribunal, 
and applied for bail to the Judicial Committee, and the Judicial Committee 
expressed an opinion that the matter should be decided by the High Court, 
whereupon the petitioner applied to the High Court for bail, held that the 
High Court had jurisdiction to make an order in the case releasing the 
accused on bail, pending the decision of the Privy Council-Q. E δ’ 
Subrahmania Ayyor, 24 Mad. 161 But when in a case the petitioner has 
no right to appeal to the Privy Council, and the High Court has no power , 
to give leave to appeal to that tribunal, the High Court cannot, alter it 
confirms the conviction of the Court below, admut the petitioner to bail, 
simply because he proposes to apply (but has not yet applied) to the Judi 
cial Commuttee for Ieave to appeal to the Privy Council, Ir cannot do so 
even under clause 41 of the Letters Patent. As soon as the High Court 
confirms the conviction on appeal or revision, it becomes functus officr? 
and has no jurisdiction afterwards to grant bail in order that a petition for 
leave to appeal may be made to His Majesty in Council, or until the 
petition for leave to appeal to His Majesty in Council is disposed ol 
Tulsi Telint y Emp , 50 Cal. 585; Diwan Chand v. K. E., 1908 P.R. 155 
Hanmantrao vy Emp, 21 N.L.R. $61, 27 Cr.U.j. 185. The High Court 
has inherent jurisdiction (under sec. SG1A) to grant bail to an accused 
who has filed an application to the Judicial Committee for special leave 

to appeal to the Privy Council, but has not yet obtained the leave; but 
it would be proper for the High Court to wait till the Privy Council has 
granted the special leave, and then to grant bail on a fresh application 
being made—Ram Sarcop v. Emp , 49 All. 247, 25 ALJ. 97, 27 οι... 
(377, 
1316. Power of Sessions Judge :—~The Sessions Judge car 
grant bail to ‘any person’ who has been wrongly convicted by the Magis- 
teate, and whose case he can either deal with himself or can refer fo the 
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High Court. But the words ‘any person’ do not include a person convic- . 
ted by the Sessions Judge himself. When a Sessions Judge, alter con- 
victing the accused, released them on bail pending their appeal to the 
High Court, st was held that he had no jurisdiction to do so. This section 


does not give him power to alter or vary his own order—Basappa, 4 Bom. 
LR. 55. 


. The Sessions Judge has power to admit the petitioners to bail in any 
case, δ δ, on a reference under section 123 (2) It stands to reason that 
if in the case of a person who is convicted and who has preferred an 
appeal, bail is allowable, bail can similarly be allowed in the case of 
8 person against whom an order has been made under vec 118, which 
order is liable to be revised by the Sessions Judee under section 123, 
sub-section (2)—Ahmed Alt Sardar vy Emp, 50 Cal 969. 

The admission to bail is a matter within the discretion of the Sessions 
Judge, and where the Judge uses his discretion with proper care, the 
High Court will decline to interfere—K Ε, v Badr Prasad, 5 ALJ. 
419, 8 Cr.LJ 49; Sh Karim v Emp, 27 CrL J 319 (Nag) 


499, (1) Before any person is released on bail or 

released on his own bond, a bond 

pubend of accused and for such sum of money as the 

police officer or Court, as the case 

may be, thinks sufficient shall be executed by such 

person, and, when he is released on bail, by one or 

more sufficient sureties conditioned that such person 

shall attend at the time and place mentioned in the bond, 

and shall continue so to attend until otherwise directed 
by the police-officer or Court, as the case may be. 


(2) If the case so require, the bond shall also bind 
the person released on bail to appear when called upon 
at the High Court, Court of Session or other Court to 
answer the charge. 


1317. Time and place ‘A bail-bond must contain the time and 
Place of appearance—i885 AWN 44 

There is nothing illegal in requiring the accused to bind himself 
to appear from the date cf the execution of the bail-bond on every day 
until the case is disposed of No notice is necessary before proceeding 
to enforce the penalty if default 15 made—6 MH CR App 38. 

Verbal direction to appear -—By the terms of a bail-bond the defend- 
ant bound himself to appear ‘on the first inquiry or at other time: 
required ' He appeared on the first day of the inquiry and was verball; 
directed to appear on a subsequent date, but [aled to do so It was πεῖς 
that the amount secured by the bond could be legally forfeited by ὦ 
of such non-attendance—Hastavaram Subba Reddt, 2 Weir 658, 7 


a 


1336 THE CODE OF CRIMINAL PROCEDURE [CH. XXXIX 


Omussion of date by surety:—~In a bail-bond, the accused person 
bound himself to appear on a specified date, and below his signature was 
the undertaking by the surety that he would cause the accused’s appear- 
ance, but this declaration did not mention the date for the accused's 
appearance. The accused having made default, the security was forfeited. 
It was held that the bail-bond and the undertaking by the surety should 
be read as one document, and the undertaking should be read as referring 
to the date mentioned in th portion of the bond signed by the accused, 
that the omission of date by surety was immaterial, and that therefore 
the security was rightly forfeited—Mappillai Kader, 19 Cr.L J. 687 (Mad). 


Appearance before Police: ~The words ‘until otherwise directed by 
the Police officer’ shew that a bond under sec. 497 may require the 
accused to appear before the Police, the direction as to appearance is 
lot limned to appearance before a Court—Kansai Ram, 1913 P.R. 22, 
14 Cr J. 681. 


500. (1) As soon as the bond has been executed, 

. the person for whose appearance it 

wee from cus: has been executed shall be released; 

and, when he is in jail, the Court 

admitting him to bail shall issue an order of release to 

the officer in charge of the jail, and such officer on receipt 
of the order shall release him. 


ῷ Nothing in this section, section 496 or section 
497 shall be deemed to require the release of any person 
liable to be detained for some matter other than that in 
respect of which the bond was executed. 


561. If, through mistake, fraud or otherwise, in- 
_Power to order suffi. sufficient sureties have been ac- 
cient bail when that cepted, or if they afterwards . 


first taken is insuffi- ᾿ . 
cient. come insufficient, the Court may 


issue a warrant of arrest directing that the person release! 
on bail be brought before it and may order him to find 
sufficient sureties, and, on his failing so to do, may com- 
mit him to jail. 

1318. -Scope :—This section apphes only to a case where there 
were sureties; it does not apply where the accused was let out on τ 
own bond, without any surety—Karnthan Ambalam, 38 Mad 108% 1 


CrLj, 132 

Insufficrent suretics-—A Magistrate is justified in increasing the 
Amount of ball 1} by further inquiry the case turns out more serious πὴ 
he at first imagined—Sita Ram v. Govind, 1912 P.L.R. 66, 13 CrLJ 47% 
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502. (1) Alor any sureties for the attendance and 
appearance of a person released on 
bail may at any time apply to a 
Magistrate to diecharce the bond, cither wholly or so 
far as relates to the applicants. 


Discharge of sureties 


(2) On such application being made, the Magistrate 
shall issue his warrant of arrest directing that the person 
so released be brought before him 


(3) On the appearance of such person pursuant to 
the warrant, or on his voluntary surrender, the Magis- 
trate shall direct the bond to he discharged either wholly 
or so far as relates to the apphcants, and shall call upon 
such person to find other sufficient sureties, and, af he 
fails to do so, may commit him to custody 

Where a surety hzs applied for cancellation of the bail-bond and the 
Magistrate has recelved the appheation, thete is no other alternative 
left to the Magistrete than to cancel the bail-bond There is no need to 
hear the application on the ments, and the Magistrate cannot dismiss [1 
because of the applicant's failure to attend and plead ~Narayan Shivram, 
9 Bom L.R 1285, 7 CrLJ. 24. 


CHAPTER XL. 
OF COMMISSIONS FoR THE EXAMINATION OF WITNESSES. 


503. (1) Whenever, in the course of an inquiry, a 
When attendance of trial or any other proceeding under 
witness may be dis this Code, it appears to a _Presi- 
ponsad with, dency Magistrate, a District Magis- 
trate, a Court of Session or the High Court that the 
examination of a witness is necessary for the ends of 
justice, and that the attendance of such witness cannot 
be procured without an amount of delay, expense or 
inconvenience which, under the circumstances of the 
case, would be unreasonable, such Magistrate or Court 
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may dispense with such attendance and may issue ἃ 
Issue of commission COMMission to any District Masis- 
and procedure there. trate or Magistrate of the first 
more class, within the local limits of 
whose jurisdiction such witness resides, to take the 
evidence of such witness. 


(2) When the witness resides in the territories of any 
Prince or Chief in India in which there is an officer re- 
presenting the British Indian Government, the commis- 
sion may be issued to such officer. 


(3) The Magistrate or officer to whom the commis- 
sion is issued, or, if he is the District Magistrate, he or 
such Magistrate of the first class as he appoints in this 
behalf, shall proceed to the place where the witness is 
or shall summon the witness before him, and shall take 
down his evidence in the same manner, and may for this 
purpose exercise the same powers, as in ‘trials of warrant 
cases under this Code. 


(4) Where the commission is issued to such officer 
as is mentioned in sub-section (2), he may delegate his 
powers and duties under this commission to any officer 
subordinate to him whose powers are not less than those 
of a Magistrate of the first class in British India. 


1319. Scope of section ‘—~This section provides for the 5888 
of a commission to examine a witness in British India or in the territories 
of any Prince or Chief in India in which there is an officer representing 
the British Government. This section does not provide for the examma- 
tion of a witness residing outside India—S Bom. 338, Emp. v Abdul, 49 
Bom. 878, 27 Bom LR. 1373, 10 Cr.L.J. 571 (All). 


This section relates to the issue of a commission and does not 
empower the trying Magistrate himself to go to the house of a witness 
to examine him~2 S.LR. 8, 10 CrL J. 211. 

"In the course of inguiry’:~A commutting Magistrate is competent 
to examine a witness in the course of the inquiry betore himself But 
after making the order cf committal, he has no jurisdiction to ipsue sf 
commission for taking evidence so that it might be available at the tria 
before the Court of Session or High Court After ἃ commument is mae. 
applications for the examination of witness¢s on commission. met : 
made to the High Court or to the particular Judge exercising ore! as 
<rminal jurisdiction in the High Court or to the Court of Session, 

.- the case may be-Jacob, 19 Cal 113; Ramchandra, 19 Bom. 79 
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the fact that she avoided the civil remedy end chose to set the criminal 
law in motion materially altered her position as regards the question 
whether she should be exempted from personal appearance, and the 
accused had a right and a privilege to have her evidence taken in his 
presence in the Court—Faridunnisse, 5 All. 92. 


1321, Delay, expense or inconvenience :—The taking of 
evidence on commission in criminal cases ought to be most sparingly 
resorted to. Such ἃ procedure may be adopted only in extreme cases of 
delay, expense or inconvenience—Faridunnissa, 5 All. 92. It a witness 
is unable to attend the Court owing to illness (eg. weak heart and ἃ 
painful internal malady) the proper course for the Magistrate would be to 
first ascertain whether it would be possible fot the witness to come 10 
‘Court within a reasonable time, and af not possible, then the Magistrate 
will have to reluctantly come to the conclusion that his evidence should 
be taken on commission—jamuna Singh v. K. E., 3 Pat. 591 (594). 
Where the evidence of two witnesses was a most material one im the 
case, in 85 much as they deposed to the identification of the stolen pro- 
perty, on which deposition the whole case depended, the witnesses ought 
not to have been examined on commission but their attendance betore 
the Court ought to have been procured, and the expense of Rs 500 15 
procuring their attendance was not considered to be unreasonable oF 
pera having regard to the circumstances of the case—Burke, 6 Al. 
22 


‘May issue’ —Discretion of Court :—The issue of a commission for 
examination ts entirely in the discretion of the Court. In criminal case, 
the issue of a commission would be a most unsatisfactory course of pro- 
ceeding, and one dangerous to the interests of the community—8 Cal, 896 
The issue of commission is an unsatisfactory Proceeding, becatise on the 
one hand the Court has no opportunity of noting the demeanour of witness, 
and on the other hand, of controlling irrefevant and unnecessary or harass- 
ing cross-examination of the witness, The discretion to issue a commis- 
sion should be sparingly exercised, and only in cases of real hardship and 
inconvenience, having due regard to the prejudice which is hkely to be 
wereby caused to the opponent—Vishnoo ν, Dipchand, 20 SLR 28, 2] 
Cr.L} 89 


Sub-section (3) :—Where the Magistrate issues commission {or 
the examination of 2 witness in a Native State, the officer representing 
the British Indian Government is bound either to proceed where the 
witness 1s, of to summon such witness belore him; or he may delegite 
his functions to any officer subordinate to him. But he cannot decline 
to execute the commission on the ground of inconyemience or some other 
similar reason The provisions of sub-section (3) are mandatory in 10.5 
respect, Thus, the officer cannot refuse to e4€Cute the commnssi0h on 
the ground that there is no Resident Pohtscal Officer in that State who can 
execute the commission, for the Cr. P, Code nowhere speaks of 8 


wv Resident Political Oficer’—Sthandar, 9 Lah. 347, 29 Cr.L J. 202. 
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1322. Sub-tection (4)— Delegation :—This sub-tcction has 
been reely affed to the Cole in f#98 Under the Cofe ct 1682, 
ho Indsan 
ent fer the exactination cf a sltrese reusing in a Native State, 
prt delegste bia powers ard davies under the cemimission to 
bis sabwcesinate, tut bad tu perscnally execute such cominiesion 1690 
ALT 106, The present sub-section presites fer such delegation, 

Cosmitsioner cannot male complaint unter ace 19S ..—Mthough the 
Commissioner app inted under this section may be a ‘Court’ for the pure 
Τοῖς of Issuing process apa.nst the witness and for recording evidence, 
4.1} be is not a ‘Court’ asshin the meamng ef τος 108 Therefore 
wbere a owiiness gives falss evigence before such commissioner, the 
proper authority to make a complain: for the prosecution Of the witness 
for γε Is mot the commissioner but the Court which issued the 
commission ~Ssszut At, 11 CWN 04, 6 CrL} 10 


504, (1) If the witness is within the local limits of 
Commision in case the jurisdiction of any Presidency 
of witness being within Magistrate, the Magistrate or Court 
presidency town. issuing the commission may direct 
the same to such Presidency Magistrate, who thereupon 
may compel the attendance of, and examine, such 
witness as if he were a witness in a case pending before 
himself. 


(IA) When a commission is issucd under this scc- 
tion to a Chief Presidency Magistrate, he may delegate 
his powers and duties under the commission fo any 
Presidency Magistrate subordinate to him. 


(2) Nothing in this section shall be deemed to affect 
the power of the High Court to :gsue commissions under 


the Slave Trade Act, 1876, section 3. 


Change —In sub-section (1) the word ‘such’ has been substituted 
for “the said,” and sub-section (1A) has been newly added, by sectton 137 
of the Cr P C Amendment Act XVIII of 1923 ‘This clause enables 
a Chief Presidency Magistrate to delegate to a subordinate Presidency 
Magistrate his powers and duties under any commission issued in his 
name”'"—~Statement of Objects and Reasons (1914) 


505. (1) The parties to any proceeding under this 

, _. Cede in which a commission is 

wikerties may examine issued, may respectively forward 

any interrogatories in writing which 

the Magistrate or Court directing the commission may 
think relevant to the issue, and the Magistrate or . 7 
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to whom the commission is directed or fo whom the duty 
of executing such commission has been delegated, shall 
examine the witness upon such interrogatories. 

(2) Any such party may appear before such Magis- 
trate or officer by pleader, or if not in custody, in person, 
and may examine, cross-examine and re-examine (as the 
case may be) the said witness. ~ 

Change :—The italicised words haye been added by section 138 
of the Cr. P. © Amendment Act XVIII of 1923. This amendment 15 
consequential to the amendment made in sec. S04. 

506. “Whenever, in the course of an inquiry of a 

Power of provineiat ‘ial or any other proceeding under 
Subordinate Magistrate this Code before any Magistrate 
fo apply. for issue of other than a Presidency Magistrate 

or District Magistrate, it appears 
that a commission ought to be issued for the examination 
of a witness whose evidence is necessary for the ends ὁ 
justice, and that the attendance of such witness cannot 
procured without an amount of delay, expense or in- 
convenience which, under the circumstances of the cases 
would be unreasonable, such Magistrate shall apply to 
the District Magistrate, stating the reasons for the appli- 
cation; and the District Magistrate may either issue ἃ 
commission in the manner hereinbefore provided or reject 
the application, 

1323. Where a case is pending before a subordinate Magistrate, the 
District Magisttate cannot issue ἃ commission for the exanufation οἱ ἃ 
witness in that case, without a reference by the subordmate Magistfate 
under this section—2 S.L.R. 8, 10 Cr.L.J. 211. A Magistrate can take 
action under this section if the evidence of the witness 15 mecessarys 
put not otherwsse—Dinabandhu v. Hasan Ali, 33 CW.N 1088, 

507. (I) After any commission issued under Sec. 

By 503 or Sec. 506 has been duly 

Return of commission, oecuted, it shall be returned, 
together with the deposition of the witness examine! 
thereunder, to the Court out of which it issued; and the 
commission, the retum thereto and the deposition shall 

be open at all reasonable times to inspection οἱ ws 
parties, and may, subject to all just exceptions, be rea 
in evidence in the case by either party, and shall form 


part of the record. 
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_ (2) Any deposition so taken, if it satisfies the condi- 
tions prescribed by Section 33 of the Indian Evidence 
Act, 1872, may also be received in evidence at any sub- 
sequent stage of the case before another Court. 

1324, Sub-section (2) —Admussibility of evidence taken on com- 
mussion :—This section has been enacted on the basis of the judgment in 
19 Bom. 749 Under the 1882 Code, evidence taken under a commission 
Issued by the Chief Presidency Magistrate during the course οἱ an Inquiry 
before him was held inadmissible st the trial of the same case at the 
High Court Sessions—Q £ v jacob, 19 Cal 113 This difficulty has 
been removed by this sub-section 

Evidence taken on commission is admissible in a trial of 8 seaman 
for an offence committed on the High Seas—Barton, 16 Cal 238 

508. Jn every case in which a commission is issued 

᾿ _ under Sec. 503 or Sec. 506, the 

quadiouroment of ims inquiry, trial or other proceeding 

may be adjourned for a specified 

time reasonably sufficient for the execution and return of 
the commission, 

When a commission has been issued, the trial should be postponed 
ull the return of the commission The trial and commission cannot go 
together. The discretion given by this section to adjourn proceedings 
ought to be exercised in a reasonable manner The accused person 
showld not be detained for an unnecessarily long time—See Jacob, 19 
Cal, 113. 


: CHAPTER XLI. 
SPeciAL RULES OF EVIDENCE, 


509. (1) The deposition of a Civil Surgeon or other 
medical witness taken and attested 
by a Magistrate in the presence of 
the accused, or taken on commis- 
sion under Chapter XL, may be given in evidence in any 
inquiry, trial or other proceeding under this Code, al- 
though the deponent is not called as a witness. 

(2) The Court may, if it thinks 

Power to summon fit, summon and examine 
medical witness. deponent as to the subj 
of his deposition. 


Deposition of medical 
witness. 
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1325. Deposition :—It is only the deposition of a Civil Surgeon 
that can be taken in ‘evidence; the only opinion of the Civil Surgeon 
which can be considered in judicially dealing with the case 15 an opinion 
expressed by him when examined as ἃ witness under the usual tests 10 
which witnesses are subjected. The Civil Surgeon’s Ielter addressed 10 
the Sessions Judge expressing an opinion as to the nature of the wound 
inflicted upon the deceased, 1s extra-judicial matter and cannot be received 
m evidence—Sanuruddin, 8 Cal. 211. 80 also, the certificate of ἃ 
medical officer as to the cause of the death of a person and of the Jatal 
character of the wounds is no evidence—2 Weir 659. The report of 
a Medical man on his post mortem examination cannot be treated aS 
evidence, though it may be used by him to refresh his memory when 
giving evidence—Roghunt, 9 Cal. 455. A paper which purports to be 
the substance of a report from a subordinate medical officer with an 
expression of concurrence by the Civil Surgeon cannot be used 85 
evidence, although the examination of a medical witness written in proper 
form may be so used—Chintamonee, 11 W.R. 2. A certificate granted 
by the Professor of a Medical College as regards the bones submitted 
to him for examination 1s not admissible in evidence. He must be 
examined as a witness—Ahilya Manaji, 24 Bom.L R. 803. ᾿ 


1326. ‘Taken and attested’ .—Before the deposition of ἃ 
medical witness given before the committing Magistrate can be admitted 
in the Sessions Court, it must either appear in the Magistrate’s record OF 
must be proved by the evidence of witnesses to have been taken a 
attested in the prisoner’s presence. It should not be merely presume 
under sec, 114 Illustration (6) of the Evidence Act to have been so taken 
and attested—Riding, 9 All 720. 

“By α Magistrate’ —The deposition may be attested by a Magistrate, 
ie, any Magistrate, not necessarily by the committing Magistrate while 
holding the preliminary inquiry—1893 A.W N. 180. 


“In the presence of the accused’ :—To render it admissible in evidence, 
* the deposition of a witness in a criminal case should be taken and attested 
by the Magistrate in the presence of the accused—Kachalt Hart, 18 
Cal. 129; Jhubboo Makton, 8 Cal. 739 The evidence of 8 Medica! 
officer given before a committing Magistrate is not admussible in the 
Sessions Court where the commutting Magisirate does not certify that 
the evidence was given im the presence of the accused—4 C.W.N. 49. 
In the absence of proof that the deposition was taken and attested by 
the Magistrate in the presence of the accused, it cannot be presumed, 
under sec. 80 or sec. 114 Illustration {e) of the Evidence Act, that the 
deposition was so taken and attested—Kachali Hart, 18 Cal 120; ῬΟῊΡ 
Singh, 10 All. 174. The examination of a medical witness taken in the 
absence of the accused 1s inadmissible in evidence. When, however: 
there 1s sufficient prima facre evidence to warrant 2 commitment to the 
Sessions Court, and the evidence of the medical witness is likely εἰ 
be only of 4 formal character, and great inconvenience would result 
from his being summoned to a Magistrate’s Court, the examination nee: 


.- 
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not be taken before a Magistrate, but his attendance before the Sessions 
Court must be secured. Under all other circumstances the Magistrate 
should invariably record the evidence of the medical witness before 
himself—Ratanlal 81. 


In order to secure compliance with the provisions of this section, 
Magistrates are hereby directed to sign at the foot of the deposition of 
medical witnesses a certificate in the following torm.—'The foregoing 
deposition was taken in the presence of the accused (name) who had an 
opportunity of cross-examining the witness The deposition was explained 
to the accused, and was attested by me in his presence’’—Cal G. R ἃ 
Cc. O. page 14, C. P Cr. Cir., Part I, No 55; Ν. W P. H.C. Cr 
Cir., Para. 38, p. 17. τ 


Deposition should be carefully recorded -—The statement of a medical 
witness, if taken and attested by the Magistrate in the presence of the 
accused, is admissible as evidence in the Sesstons Court, although the 
medical witness is not himself called. It ought therefore to be recorded 
with the utmost care and accuracy—Bharat, 20 OC 61, 18 Cr.L J. 380 


1327. Value of medical evidence :—Mere theories of 
medical witnesses should not be accepted as against proved facts. It 
would be improper for a Judge to reject facts which were proved by 
the evidence of certain witnesses, merely because a medical officer gave 
Ins opinion that what the witnesses deposed to could not be true—l1 
ΧΕ. 25 Medical experts and others such as Judges who have to form 
opinions and exercise their judgment should have regard primarily to 
the facts and not draw upon their imagination; otherwise the administra- 
tion of justice would depend upon their individual idiosyncrasies and 
become unstable and unworkable—Emp. v Yunus Ali, 32 ΟΝ 783 
(787). A Judge is not entitled to discard the direct evidence of credible 
and unimpeachable witnesses who depose that with their own eyes they 
saw certain things done, merely upon the strength of the opinion of ἃ 
medical witness that thase things could not have been done—1889 A.W.N 
74, On the other hand, in a case of murder, the medical evidence as 
to the cause of death should never as a matter of precaution be dispensed 
with, although the accused admits having killed the deceased and pleads 
extenuating circumstances—Agra N A 2nd January 1862, p 1. 


1328. Sub-section (2) .—Summoning of medical witness — 
In a case of murder or man-slaughter, where the medical report is in- 
consistent with the prosecution evidence, it is the duty of the prosecution 
to call the medical officer himself or to give other medical evidence in 
the hearing of the jury, and not to stand merely on the deposition given 
by the medical officer before the committing Magistrate in its recorded 
form. lt is unreasonable to expect the jury to convict if 4 proper exposi- 
tion and explanation of the medical evidence is not given viva voce by 
a doctor who can deal with the matter and satisfy the jury—Deberdra 
Narayan, 36 Cal 566, 33 C W.N. 632, 30 Cr LJ. 1031 (1033), The 
recorded deposition of a medical witness should be carefully scrutinized 
by the Sessions Judge, and if it appears that the deposition is essential! 


Cr. 85 2 
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deficient or requires further explanation or elucidation, the Judge should 
summon and examine the witness—Bharat, 20 0.C. 61, 18 CrLJ 390, 


In all cases of murder, the commuting Magistrate should bind over 
the medicat witnesses to attend at the Sessions, unless grave incon- 
venience will be caused thereby—Rule 204 of Mad. Rules of Practice 


“If Magistrates carefully and fully record the medical evidence, there 
will be no necessity for summoning the medical witness to attend before 
the Sessions Court,, except for special reason im particular cases The 
accused persons or their pleaders should be asked at the time of commut- 
ment whether they wish to have the medical witness summoned before 
the Sessions Court or whether they consider that the evidence recorded 
by the Magistrate, which should be carefully attested in their presence, 
is sufficient If they desire the personal attendance of the medical witness, 
this should be regarded as a stifficient reason for summoning him'— 
Cal G. R&C. 0. p 14 


510. Any document purporting to be a report 
Booey ck ei under the hand of any Chemical 
Exesicre, Of Chemical Examiner or Assistant Chemica 
Examiner to Government, προ 


any matter or thing duly submitted to him for examina- 
tion or analysis and report in the course of any proceed” 
ing under this Code, may he used as evidence in any 
inquiry, trial or other proceeding under this Code. 


1329. Report —The report must be the orginal report © 
Chemical Examiner, bearing his signature, and not a copy of the reports 
and it must be signed by the Chemical Examiner—15 W.R 49 

Where a matter containing poison was submitted to the Chemical 
Examiner, his report in order to be admissible in evidence must purport 
to be signed by the officer who detected the poison in the matter and who 
from personal knowledge could certify to the correctness of the result 
embodied in the report—2 Weir 661. 

‘Any Chemical Examiner’ :—The word ‘any’ includes an Additional 
Chemical Examiner The word ‘any’ did not occur in the earlier Code. 
and it was therefore held in Q. E. ν. Autal Muchz, 10 Cal 1026 that 
the report of an Additional Chemical Examiner could not be received 10 
evidence 

Identity of articles examined :—When committing cases, 8 δ 
trate must take care to send up evidence to prove that a body sent 10 the 
hospital for post mortem examination is really the body of the person 
referred to in the case under trisl, or that an article analysed by the 
Chemical Examiner was actually the article sent to him for analysis in the 
case under trial A Sessions Judge must insist upon being furnished with 
such evidence, and must not record either the chemical analysis report oF 
the evidence of the medical officer until the connecting links requisit€ 


f the 


agis- 
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to render them admissible have been established—Nga Pya, 1 Bur. 
L.R. 634; Q. E. v. Autal Muchi, 10 Cal. 1026; Chukkarpalli Ramayya 
v. Emp., 20 M.L.J. 657, 1 Cr.L.J. 222; Md. Din v. Emp., 26 P.L.R. 
748, 26 Cr.L.J, 1420. A Sessions Judge is bound to warn the jurysthat 
before using the Chemical Examiner's report, they must be satisfled on 
the evidence that the substances examined were in fact what they were 
said to be—Ofel Molla v. Emp., 18 C W.N. 180, 15 Cr.L.J. 147. 


511. In any inquiry, trial or other proceeding 
foals he under this Code, a previous con- 
acquittal how proved. Viction or acquittal may be proved, 
in addition to any other mode 

provided by any law for the time being in force— 


(οὐ by an extract certified, under the hand of the 
officer having the custody of the records of 
the Court in which such conviction or 
acquittal was had, to be a copy of the 
sentence or order; or, 


(b) in case of a conviction, either by a certificate 
signed by the officer in charge of the jail, 
in whic the punishment or any part 
thereof was inflicted, or by production of 
the warrant of commitment under which 
the punishment was suffered; 

together with, in each of such cases, evidence as to the 
identity of the accused person with the person so con- 
victed or acquitted. 


1330. Proof of previous convictions —Before passing 
sentences, it is desirable and necessary that if there are previous Ccon- 
victions they should properly be proved—Turmelia, 17 CrLJ 179 
Magistrates are not absolved from the ordinary rules of evidence in 
taking proof of previous convictions Whenever it is required to prove 
a previous conviction against a man, whether it be for the purpose of 
enhancement of punishment under section 75 I. P. C., or in proceedings 
under Chep, VII of the Cr Ῥ, C., such previous conviction must be 
proved strictly and in accordance with law Unless it is so proved, no 
Court can properly take such previous conviction ito consideration— 
43 Cal 1128 Previous convictions should, regard being had to the pro- 
visions of this section, be proved by copies of judgments or extracts 
from judgments or by any other documentary evidence of the fact of 
such previous convictions, and the examination of the accused im respect 
of those convictions is, having regard to sec. 342, without legal warrant 
or jurisdictton—Yasin, 28 Cal 689; Alloomsya, 28 Bom 129 Previous 
conviction should be proved by one of the modes Isid down in this 
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section The Court should not be satisfied only with the admission of 
the accused—Dayaram, 30 P.L.R. 530, 30 Cr.L.J. 1082. 


When the previous conviction has been put to the accused and he 
denres it, the certified extract from the records of the Court in which he 
was convicted should be put in evidence; proof should be given that he 
and the person named therein are one and the same person, and the Court 
should record a specified finding upon that pomt—t9sl A.W.N. 144; 
Tuki Mahomed ν. Kishfo, 15 W.R. 53. But a mere Kaifiat from the 
tecord office is not sufficient to prove a previous conviction~Tuki 
Mahomed v Kisto, 15 W.R. 53 


Finger-impressions ‘The manner in which a previous conviction 
may be proved is not limited te the method laid down by this section 
Any relevant evidence upon which the Court can properly base 4 finding 
that the accused was on a previous occasion convicted of an offence will 
do as well as the method indicated by this section ‘Thus, 8 previous 
conviction may be proved by finger-impressions. See Emp. v. Sahadeo, 
3 N.L.R, 1, 5 Cr.L.J. 220; Murit Roy, 6 CP.L.R 3; Abdul Hamid, 32 
Cal. 759, Fakir Mahomed, 1 C.W.N. 33; 1906 P.L.R. 3 If the identity 
ot the accused 1s to be proved by a comparison of finger-prints, the 
one taken in Court being compared with certain finger-prints contaned 
m the record of previous convictions, there ought to be evidence to 
Ptove the similarity between the two, and the identification of the last+ 
mentioned finger-prints as those of the person who has been previously 
convicted—Ramdas v Κι E, 21 C.WN 469, 16 Cr.LJ. 462. The 
Papillary ridges on the bulbs of the Angers and thumbs, by means of 
which finger-impressions ars made, while proved to be almost beyond 
change from birth to death, are never wholly repeated in the case ol 
the fingers of any other person, and they therefore furnish a surer test 
of identity than any other comparable bodily feature Where two priats 
made on different occastons resemble one another in the minufiae, a0 
contain no points of disagreement, an itresistible concjuston arises that 
they were made by the same finger—Emp v. Sahadeo, 3 NLR. } 
5 Cr.L.J. 220. 

512. (1) If it is proved that an accused person has 
᾿ _ absconded, and that there is no 
εν of evidence in immediate prospect of arresting 
him, the Court competent to try oF 
commit for trial such person for the offence complaine 
of may, in his absence, examine the witnesses (if any) 
produced on behalf of the prosecution, and record their 
depositions. Any such deposition may, on the arrest 0 
such person, be given in evidence against him on the 
inquiry into, or trial for, the offence with which he 15 
charged, if the deponent is dead or incapable of giving 
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evidence or his attendance cannot be procured without 
an amount of delay, expense or inconvenience which, 
under the circumstances of the case, would be 
unreasonable, 


(2) If it appears that an offence punishable with 
Record of evidence Geath or transportation has been 
when offender un. committed by some person or 
known. persons unknown, the High Court 
may direct that any Magistrate of the first class shall hold 
an inquiry and examine any witnesses who can give 
evidence concerning the offence. Any depositions so 
taken may be given in evidence against any person who 
is subsequently accused of the offence, if the deponent 
is dead or incapable of giving evidence or beyond the 
limits of British India. 


1331. Scope of section .—This section has been specially en- 
acted for enabling the Magistrate to record evidence in the absence of an 
absconding accused, and therefore a Magistrate cannot reject an applica- 
tion of the complainant to summon witnesses or to call on them to produce 
documents, because the accused has absconded—2 Bom L.R. 707. 


The Magistrates can only record the evidence, and cannot convict or 
sentence the accused in his absence—1917 PR 36 


A pardon can be tendered to an approver under sec. 337 even though 
the principal accused has absconded; in such a case, the approver’s evid- 
ence will be recorded under this section—46 Bom 120. 


Proof of absconding -—In order to give jurisdiction to the Court to 
examine witnesses in the absence of the accused, it must be proved to the 
satisfaction of the Court that the accused has absconded and that there 15 
no immediate prospect of arresting him—1890 AWN 100, 1896 AW. 
N. 182 50, where evidence was recorded by the Magistrate while there 
was no proof that the accused had absconded, there was no judicial pro- 
ceeding, and any witness giving false evidence therein could not be prose- 
cuted for an offence under sec 193 I. P C—Emp. v Makhni, 1890 A. 
W.N 100. 

According to the Lahore High Court, to satisfy the requirements of 
this section, all that is necessary 1s that st should be proved that the accused 
has absconded, and it 1s not necessary that a finding should be given by 
the Court to that exect—Daya Ram v Emp, 6 Lah 489, 27 CrLJ 247, 
26 P,L.R 845. But in an earlier case the Punjab Chief Court held 
that where the accused had absconded, the Court should take evidence 
ag to the accused person having absconded, and should record a finding to 
that effect. In the absence of such proof and finding, the recording of the 
deposition of witnesses in the absence of the accused was illegal—Iahid 
ν Emp., 1883 P.R 21 The Allshabad High Court also holds that the 
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finding that the accused has absconded should be recorded as a condition 
Precedent by the Magistrate who takes the evidence under sec 512— 
Sheoraj v. Emp., 48 All 375, 27 Cr.L.J. 874. The Court which records 
the deposition under sec, 512 must first of all record an order that in its 
opinion it has been proved that the accused has absconded—Emp Vv 
Rustam, 38 All. 29, 13 A.L.J. 1043, 16 Cr.L.J. 801. It is sufficient if the 
Magistrate records a finding that the accused has absconded; it is not 
necessary to record further that there is no immediate prospect of arresting 
him And so, where the Magistrate recorded a clear finding that the 
accused had absconded, the mere fact that he did not recite in his order 
ἃ finding that there was no immediate prospect of arresting the accused, 
would not render the evidence taken in the absence of the accused in- 
admissible against them when arrested—Bhegwatt vy. Emp., 41 All. 60, 
J6 ALL J. 902, 20 Or.L.J & Ia Gharbia ν. Ὁ. E., 10 Cal 1097, the 
Calcutta High Court has laid down that evidence can be recorded against 
the accused im his absence, only if the fact of his absconding Is alleged, 
tried and established before the deposition is recorded; but nothing is sald 
in this case as to whether the Court should record a finding as to the 
absconding of the accused, as in fact the evidence in this case was not 


recorded under sec. 512. 


Value of the deposition given in absence of accused -—The latter part 
of sub-section (1) seems clearly to indicate that the witnesses who were 
examined during the absence of the absconding accused should be examined 
im the presence of the accused, when he is found, unless it is impracticable 
to obtain their attendance Τῆς statements recorded by a Magistrate under 
sec. 512 in the absence of the accused cannot be treated as evidence in 
the Sessions Court, if the witness is living and can be procured—-Rakhia 
v. Emp, 1911 P.L.R 157, 12 CrL J. 214. Where it was not smpracy 
ticable to obtain the attendance of the witnesses when the accused WS 
found, and the accused was committed to the Sessions merely on the 
strength of the recorded deposition of those witnesses, the commitment 
was held to be illegal—22 W.R 33 But if the accused pleads 10 the 
charge, the commitment cannot be quashed—Sagambar, 12 CLR. 120 
If, however, upon such commitment, the Sessions Judge in the course 
of the trial 1s of opinion that the prosecution has not laid a basis ἊΣ 
the reception of the deposition taken before the Magistrate in the 
absence of the accused, he should adjourn the trial and, under βεῦ 3 
summon such witnesses as he may deem material—Sagambar, [2 


CLR. 120. 


When two witnesses who had given evidence at a previous ταὶ 
against four persons then on trial, happened to have referred 10 the cours! 
of their deposition at that trial to a person S who was then absconding. 
and that person S is subsequently tried, the statements of those two 
witnesses cannot be read at the subsequent trial of S merely because πο 
happen to be absent and cannot give evidence. The two yitnesses pad 
thelr evidence at a trial in which S was nof an accused person: © a 
merely mentioned the name of S, but the attention of the Court was Ri 
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then directed against 5, nor was the evidence given in any sense as 
evidence against S—Sheoraj v. Emp., 48 All. 375, 27 Cr.L.J, 874. 

‘Incapable of giving evidence’:—Where a witness who had been 
examined under section 512 appeared in Court at the trial but could not 
remember the details of the occurrence, held that he could not be consj- 
dered as ‘incapable οἱ giving evidence'*within the meaning of this section. 
What the Court should do in such a case is to refresh the memory of the 
witness by reading out his deposition and then ask him if he remembers 
the details of the occurrence—Bhika v Emp., 25 CrLJ 95 (Lah.) 


CHAPTER XLII. 
Provistons as τὸ Bowos. 


513. When any person is required by any Court or 

a officer to execute a bond, with or 

cop eentsottead ofre- without sureties, such Court or 

officer may, except in the case of a 

bond for good behaviour, permit him to deposit a sum 

of money or Government promissory notes to such 

amount as the Court or officer may fix, in lieu of executing 
such bond. 


‘Except in case of bond for good behaviour’ :—The object of law in 
making this exception in good behaviour cases, is to secure the good con- 
duct of the person bound over, not by means of money but by a bond 
and sureties, and by making the sureties responsible for the good behaviour 
of the person bound down See 2 NWP. 295 

1332. Deposit of money :—The deposit of money is in eu of 
executing a bond Where a person was ordered to execute a bond for 
good behaviour, and also to deposit a certain sum τῇ addition thereof, 
the order as to deposit was illegal, because it was not im lew of, but 
im addition, to, execution of bond, and also because it was a good 
behaviour case—Ratanlal 671 

Where money has been deposited in Court as bail, the Magistrate 
1s bound to return the amount, on the appearance of the accused, to the 
person who made the deposit It has no jurisdiction to attach this money 
im order to realise out of it the fine imposed on the accused —Raghunandan 
v Emp, 11 ΟἿ]. 296, Girdhars Lat v Emp, 19 ALJ 887. 


514. (1) Whenever it is proved to the satisfaction 

FS _ of the Court by which a bond 
ewe Oendurg on forfei; under this Code has been taken, or. 
of the Court of a Presidency Magis- 

trate, or Magistrate of the first class, Ι 
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or when the bond is for appearance before a Court, 
to the satisfaction of such Court, 

that such hond has been forfeited, the Court shall 
tecord the grounds of such proof, and may call upon any 
person bound by such bond to pay the penalty thereof, 
or to shaw cause why it should not be paid. 


(2) If sufficient cause is not shown and the penalty 
is not paid, the Court may proceed to recover the same 
by issuing a warrant for the attachment and sale of the 
moveable property belonging to such person or his estate 
if he be dead. 

(3) Such warrant may be executed within the local 
limits of the jurisdiction of the Court which issued its 
and it shall authorize the attachment and sale of any 
moveable property belonging to such person without suc 
limits, when endorsed by the District Magistrate or Chie! 
Presidency Magistrate within the local limits of whose 
jurisdiction such property is found. 

(4) If such penalty is not paid and cannot be re- 
covered by such attachment and sale, the person so boun' 
shall be liable, by order of the Court which issued the _ 
warrant, to imprisonment in the civil jail for a term whic 
may extend to six months. 

(5) The Court may, at its discretion, remit any 
portion of the penalty mentioned and enforce payment 
in part only. 

(6) Where a surety to a bond dies before the bond 
is forfeited, his estate shall be discharged from all Jiability 
in yespect of the bond. * * * 

(7) When any person who has furnished security 
under section 106 or section 118 or section 562 is con- 
victed of an offence the commission of which constitutes 
a breach of the conditions of his bond or of a bond execut- 

-ed in lieu of his bond under section 514-B, α certifie 
‘ copy of the judgment of the Court by which he was 
convicted of such offence may be used as evidence it 
proceedings under this section against his surely af 
sureties, and, if such certified copy is so used, the Cour! 
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shall presume that such offence was commitled by him 
unless the contrary is proved. 


Change :—This section has been amended by section 139 of the 
Cr. P. C. Amendment Act XVII of 1923. In sub-section (3) the word 
‘attachment’ has been substituted for the word ‘distress’ as the former 
word is more appropriate. In sub-section (Ὁ) the words “‘but the party 
who gave the bond may be required to find a new surety’ have been 
omitted, but a separate provision to the same effect is made in the new 
section 514-A, Sub-section (7) has been newly added, the reason is stated 
in Note 1339 below, 


1333. What amounts to forfeiture :—Bonds for appear- 
ance should be strictly construed. If the bond requires the accused to 
appear on a day fixed, and if he appears on that day, the bond is comphed 
with, and the fature of the accused to appear on any orher day on whch 
the case is called does not entail a forfeiture of the bond-~Anonymous, 
2 Weir 663; Anonymous, 4 M.HC.R. App 44; Behari Lal, 36 Cal. 
749° Where bonds were taken from the accused and his sureties to 
appear on Sunday when the Court was closed, and when on the next 
Monday the case was called on and the accused mot being present the 
bonds were forfeited, st was held that as the bond required the attendance 
of the accused on the day fixed, ie, on Sunday and not on the next 
day, the failure of the accused to appear on Monday did not cause a 
forfe:ture of the bond—Asanulla, 2 C.WN. 519 If, however, the bond 
requires the accused to appear from day to day until the close of the 
trial, the bond is not illegal—6 MH CR App. 38, and the accused will 
forfeit his bond sf he fails to appear on any adjourned hearing. Where 
a bond required the accused to appear ‘on the first hearing or at other 
‘umes required’ and the accused appeared on the first day as mentioned 
im the bond, and was verbally directed to appear on a subsequent date 
on which he failed to appear, it was held that the failure to comply 
with the verbal direction would entai! a forfeiture of the bond—Haslavaram 
Subba Reddi, 2 Weir 658. Where on a person being arrested under 
sec. 55 of this Code, the usual security bond was taken for his appear- 
ance, held that the bond was only with respect to the offence for which 
the person was arrested under sec. 55, and the failure of the surety 
to produce the person im connection with any other offence which he 
might be suspected of having committed subsequently did not entail a 
forfeiture of the bond—Mana v Emp, 25 Cr.LJ. 131 (Lah.) A bail 
bond should not be forfeited for failure of the surety ta produce the 
accused person, where the failure to produce 1s due to an act of law, 
€.£, on account of the accused being arfested for another offence— 
Alanddin v Emp, 4 Pat. 259, 6 PL.T 397, 26 CrLJ 833. 

Where a bond tequires the accused to appear before a particular 
Court, the failure of the accused to appear before another Court to which 
the case has been transferred, does not work a forfeiture of the bond, 
if no obligation to appear in the latter Court has been specified in the 
bond—Shamsuddin v, Emp. 30 Cal.-107, Behari Lal, 36 Cal. 749; 
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or when the bond is for appearance before a Court, 
to the satisfaction of such Court, 

that such bond has been forfeited, the Court shall 
record the grounds of such proof, and may call upon any 
person bound by such bond to pay the penalty thereof, 
or to show cause why it should not be paid. 


(2) If sufficient cause is not shown and the penalty 
is not paid, the Court may proceed to recover the same 
by issuing a warrant for the attachment and sale of the 
moveable property belonging to such person or his estate 
if he be dead. 

(3) Such warrant may be executed within the local 
limits of the jurisdiction of the Court which issued it; 
and it shall authorize the attachment and sale of any 
moveable property belonging to such person without suc! 
limits, when endorsed by the District Magistrate or Chie 
Presidency Magistrate within the local fimits of whose 
jurisdiction such property is found. 

(4) If such penalty is not paid and cannot he te: 
covered by such attachment and sale, the person so boun 
shall be liable, by order of the Court which issued the 
warrant, to imprisonment in the civil jail for a term whi! 
may extend to six months. 

(5) The Court may, at its discretion, remit ΔΠΥ͂ 
portion of the penalty mentioned and enforce payment 
in part only, 

(6) Where a surety to a bond dies before the bond 
1 is forfeited, his estate shall be discharged from all liability 
in respect of the bond. * * * 


(7) When any person who has furnished securily 
under scction 106 or section 118 or section 562 is con 
victed of an offence the commission of which constitutes 
a breach of the conditions of his bond or of a bond execut- 
ed in lieu of his bond under section 514-B, a cerlifie 

‘ copy of the judgment of the Court by which he was 
convicted of such offence may be used as evidence {πὶ 
proceedings under this section against his surety ΟἹ 
sureties, and, if such certified copy is so used, the Cour 
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is wholly illegal, and the bond given by the surety for the woman’s 
appesrance has no legal force and cannot be forfeited if the woman does 
not appear—Bela Singh, 1918 P.L.R. $0, 19 Cr.L J. 443, 44 1C. 971; 
1907 P.W.R, 22. 

Death of accused :—The death of the accused discharges the sureties 
from ali liabilities. ‘The object of the surety bonds is to ensure that the 
aceused person shall not evade justice by fiying from the jurisdiction of 
the Court. But if the accused elects to die sooner than face his trial, thar 
can hardly be a sufficient reason for forfeiting the bonds of sureties; it 
cannot impose upon them any moral obligation or responsibility to the 
Court’—Rama Bapu, 18 Bom LR 683, 17 CrL.J 393; Viparaghavulu, 
37 Mad. 156 


1334. What Court can proceed under this section :—~ 
So far as bonds generally are concerned, action may be taken under this 
section by the Court by which the bond was taken or by the Court of a 
Presidency Magistrate or a Magistrate of the first class But in the case 
of a bond for appearance before ἃ Court, the tribunal indicated 1s the Court 
and there is no other tmbunal Where the bond 1s for appearance before 
a Sessions Court, a Deputy Magistrate cannot take action for the forfe:ture 
of the bond. The Sessions Judge cannot delegate that function to the 
Deputy Magistrate under sec, 516 which deals with the levy of the amount 
only—i4 CW.N, 259, 106 Cr LJ 248. Where a bail-bond was executed 
for due appearance of the accused before a certain Court, and no provi- 
sion was made therein for his appearance before any other Court to 
which the case might thereafter be transferred, held that alter such 
transfer, the former Court had no jurisdiction to forfeit the bond on the 
ground of the non-appearance of the accused either before the Court to 
which the case was transferred or before itself—Maung Nge v. K E, 
2 Rang. 581 (586). A personal recognizance to appear was taken from 
the accused by the Magistrate of Karjat The accused having failed to 
appear on the day fixed, the Magistrate at Karjat issued a notice to the 
accused under this section. In the meanwhile, the accused was trans- 
ferred to the Court of the Magistrate at Khalapur, who forfeited the bond 
and directed the accused to pay the penalty It was held that the Magistrate 
at Khalapur had no jurisdictiof to make the order under this section, as 
he was not the Magistrate who had taken the bond or before whom the 
accused had to appear on the date of detault—In re Mir Husen, 16 Bom 
LR. 84, 15 Cr.L J. 205 ‘The Presidency Magistrate of Bombay has no 
jurisdiction under this section to order the forfeiture of a bond for 
appearance before the Pohce taken by the Police under sec. 106 of the 
City of Bombay Police Act (Bom Act IV of 1902)—Crawford, 42 Bom 
400, 19 Cr L J. 607 

1335. Notice to show cause :—If an order of forfeiture 1s 
passed without any notice to the person whose bond is forfeited, it amounts 
to a failure of justice, and the defect cannot be cured by see 837~-Sarju 
v. Jw Raj, 25 Cr.LJ. 445, ATR. 1925 Qudh 51 Before a warrant can 
be issued for the attachment of his property, the surety should be ca 
upon to show cause why he should not pay the penalty mentioned i 
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bond, and it should be clear on the face of the record that he was so called 
‘upon, A mere verbal and unrecorded order to show cause is not sufficient 
~15 WLR. 82. A summary order for recovering the amount due on the 
Secutity bond from a surety without serving upon him any notice to pay 
the same or to show cause why it should not be paid, is invalid—9 W.R. 
4 Where a Magistrate, in a proceeding to forfeit the surety bond for good 
behaviour, issued notice to the surety and upon his non-appearance did not 
proceed to hold any inquiry as to whether the principal offender had com- 
mitted any Offence, but relying on the evidence he had recorded belore 
giving notice, passed an order forfeiting the surety bond, held that the 
procedure was illegal in as much as the only evidence recorded was not 
recorded upon notice to the surety, and that the order must be set aside— 
Moslem Mandal, S4 Cal. 134, 44 C.L.J. 170, 27 Cr.L J. 1293, 


Procedure, sf party appears to show cause :—If the party appears to 
show cause, he should be allowed an opportunity to cross-examine the 
witnesses tpon whose evidence the rule to show cause was issued—4 Cal 
865; Har Chandra, 25 Cal. 440. It the accused appears and shows cause, 
and the Magistrate still considers that the recognizance should be forleited, 
it is Ins duty to record the evidence upon which it is proved that the 
accused has acted in such a way that it becomes necessary to forfeit the 
recognizance. There must be a regular judicial trial and legal inquiry 
before punishment can be inflleted—12 W.R. 54. Before it can be 
declared that a bond executed by a surety is forfeited, there must be 8 
formal finding arrived at after taking evidence in the presence of such 
surety, which evidence must prove that the principal person has 50 acted 
as to necessitate or render it advisable that the surety should, by reason 
of the act of the principal, forfeit his bond—Har Chandra, 25 Cal. 440 


1336. Order when to be passed :~If the accused's bond is 
forfeited, the Court may at once proceed to pass an order of forfeiture If 
the accused fails to appear on the day fixed, the order of forfe:ture of the 
bond of appearance 1s not illegal if it is passed on the very next day 
Nthal Chand, 2 Bom L.R. 589 Indeed, a Magistrate ought to take action 
immediately, otherwise it wil: be deemed that the Magistrate has decided 
not to take action under this section Thus, where a person who is already 
bound over under Chapter VIII is charged with an offence before 3 
Magistrate, and the Magistrate at the time of passing his sentence in the 
second offence knows that there fs an outstanding recognizance, he should 
decide once for all whether he will proceed on it or not. If he does 
not make any order for the forfeiture of the recognizance, it must be 
taken that he has decided not to forfeit the recognizance, and he cannot 
afterwards, in a subsequent and separate proceeding, reconsider his 
decision and direct forfeiture of the recognizance—Manshi v. Emir. 25 
CrLj. 4 (Lah}; Mawaz, 1913 PR. 13, 14 CrLJ. 67; 1903 P.R 26, 
Ramehundra, 1 C.L.R. 134; Parbulti Churn, 3 C.LR. 406 But is is 
sufficient if the Magistrate passes an order of forfeiture in substantially 
the same proceeding in which he convicts the accused, though he does 
not pass such order immediately on conviction. Thus, where the Magis- 
trate did not pass an order of forfeiture of security at the time of convic- 
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tion of the principals, but while convicting them he plainly wrote in his 
judgment that ‘tin as much as the sureties would forfeit Rs. 4,000 
presently, 1 refrain from passing a heavy sentence on the accused ;’’ and 
then the Magistrate issued process to the sureties and confiscated the 
security in full: it was held that the Magistrate having plainly showed in 
his judgment his intention to confiscate, the order of forfeiture of security 
though passed subsequemtly after conviction was legal—Hussain Khan v. 
Crown, 1917 P.R. 15, 18 Cr.L 1. 566. But the Allahabad High Court 
holds that the mere fact that no immediate action is taken against a 
person under this section is no bar to his taking such action at a sub- 
sequent time, there is nothing in the language of this section which lays 
down any such limitation; the Magistrate can walt till the time of 
appealing has expired or till the appeal has been dismissed, and then he 
can proceed under this section--Emp v Raja Ram, 26 All. 202, This 
case has been followed by the Sind Court in Jeomal, 19 SL.R 95, 
27 CrL.j. 326 (327) Even the Judges who decided the case of 1913 
PR, 13 (cited above) have also admitted that there is nothing in sec 514 
to debar a Magistrate who has convicted a person of an offence, which 
imvolves the forfeiture cf the bond, from subsequently taking action 
against that person by forfeiting the bond in question 


If a person is bound down to keep the peace, say for one year, and 
the bond is forfeited, proceedings for forfeiture of the bond must be 
initiated within the term of the bond, te, within one year from the date 
of the bond; and if the proceedings are started within that period, the 
termination of the period of the bond before the proceedings are finished 
will not invalidate the subsequent order of forfeiture—20 A.L.J. 692, 44 
All 657 


Moveable property .—During the surety’s lifetime, only moveable pro- 
perty can be attached and sold for recovery of the penalty—16 AL J. 503 
{see this case cited under sec. 118). But a surety can offer house property 
88 security under sec, 118, though his moveable property alone can be 
attached and sold—Ibid. 

‘His estate if he be dead’ .—These words were introduced into the 
Code of 1898 to meet 1894 P.R 22, where it was held that the legat 
Tepresentative of a deceased surety could not be proceeded against under 
the provisions of this section 


1337. Liability of sureties .—It is the duty of the surety to 
see that the accused does not run away, but where a surety has failed 
to produce the accused by reason of an illegal order passed by a Magis- 
trate which the surety was not bound to carry out, and where there is πὸ 
connivance and no negligence, it cannot be said that the surety has 
acted itresponsibly so as to be penalised—Parbhe Dayal, 49 All. 825, 
28 Cr.L J 586 (587), 25 ALJ 537. A surety executed a bond whereby 
he undertook to produce the accused before the Magistrate of Agra duri 
an ifiquiry into an offence. The Magistrate ordered the surety later 
to produce the accused at Purnea. The surety sent the accused 
Purnea, but the latter absconded on his way to Purnes Nine 


ἈΝ 
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later the surety was ordered to produce the accused before the Magistrate 
at Agta in connection with a case at Purnea, and on his failing to do 
so his security was forfeited. Held that as the bond directed the surety 
to produce the accused at Agra, the first order directing the surety to 
produce the accused at Purnea was illegal. The second order was 154], 
but as the accused had absconded during an honest attempt of the surety 
to carry out the ilegal order of the Magistrate (by sending the accused 
over to Purnea), the surety should not be penalised to the full extent; 
and the High Court directed that the order forfeiting the sum of Rs 1,000 
be reduced to a sum of Rs 250—Parbhu Dayal, supra, 

If the absence of the accused is due to an arrangement between the 
accused and the complainant, and the surety has knowledge of the 
arrangement, he 1s not relieved of his fiability, but in such a case he 
should not be ordered to pay the fu'l amount—Ah Muhammad, 27 P.L.R. 
646, 27 CrL.J 1152 

The bond executed by the principal and the bond executed by the» 
surety are to be considered as one bond for one amount, and 15 discharged 
on forfeiture by the payment of the amount due by either the principat 
or the surety—Kaku v. Q. £., 1894 P.R. 26. In no case can an amount 
m excess of the amount secured by the bond be demanded or recovered 
from the person bound cr his suretres, individually or ccllectively—~A' 
Mahomed v Emp., 1911 PLR. 226, 12 CrL.J 404, 11 1C. 581. 
Where the principal accused was bound over (under sec, 107) in the 
sum οἱ Rs 500, and his surety in the same amount, and on forfemure 
of the bond the Magistrate ordered that the principal should forfeit the 
whole amount of his bond, viz, Rs 500, and the surety should τοτ εἶς 
Rs. 250, held that the order was tllegal, the Magistrate could not demam 
a sum in excess of Rs. 500, whether from the principal or from the 
surety or from both The High Court modified the order of the Magis 
trate by oirecting the principal to pay Rs 250 and the surety to pay 
Rs. 250—Harnam v. Crown, 5 Lah 448 (449). When the amount of the 
bond has been recovered from the principal, the sureties are not hable to 
atly further amount, The habilty of the surety is only a joint and several 
liability with the principal and there 1s no warrant to collect the amount 
twice over—K. Ev. Nga Kaung, 2 CrL J. 463, U.BR (1905) 31} 
K Ev Kaung Nga,2 LBR 235, (894 P.R. 26, Abdul Aziz, 4 ait 
462. But the Calcutta High Court holds that on the breach of the bon 
both the surety and principal ate liable to pay the penalty of their respective 
bonds; and the surety is liable quite icrespective of the question whether 
the aniount of the bond of the principal has been realised or not. The 
hability of the surety is not co-extensive with thst of the principal as in me 
ordinary case of 4 surety for a debtor for the payment of his debt, where iH : 
surety 1s discharged as soon as the principal debtor pays the money δ 
from fim, Here the surety 15 an additional safeguard against 4 breach” 

the peace, Therefore where the principal accused was bound down int! ‘ 

sum of Rs 100, to keep the peace under sec 107, and the surety bon 

himself in the sum of Rs 50, and upon the bond of the accused bein 
ναὶ declared forteited, both he and his surety were ordered 10 pay © 
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amounts of thelr respective bonds (viz, Rs. 100 and 50), held that the 
order was not illegal—Saligram v. Emp., 36 Cal. 562. 


As regards the habitity of suretres per se, if three sureties sign a bond, 
they are jointly and severally lisble to pay the amount of the bond, but 
every one of them cannot be called on to pay the whole amount; the sum 
named can be recovered only once—-Mahomed Ibrahim v. Crown, 8 SL. 
R. 173, 16 Cr.L J. 100 


Since sureties on a bond are required in order that the failure of the 
ptincipal to. appear may be at their peril, it follows that the object of this 
provision 1s defeated if the principal and surety are allowed to relieve the 
latter of the perl and confine it to the former by an arrangement among 
themselves Therefore, an agreement by an accused with his surety that 
he will rmdemmify the surety if the bai! 1s forfeited on account of the 
accused’s non-appearance, 1s void—Jfodhra; v. Bishanlal, 20 NLR 166. 


Sub-section (4) :—Imprisonment —When detault js made in pay- 
ment, the Magistrate cannot forthwith direct impmsonment He should 
order the attachment and sale of the defaulter’s moveable property, and if 
the penalty cannot be recovered from such attachment and sale, then and 
then only can he direct imprisonment—10 CLR 571, Maung Po ν. 
Maung Shwe, 30 Cr.L.J 346 (348) 


1338. Sub-section (5) :—Remussion of penalty —This sub-sec- 
tion gives the Court power to remit the penalty or to reduce its amount 
Under the Codes of 1872 and 1861, neither the Magistrate nor even the 
High Court in revision had power to reduce the amount of the penalty 
under a recognizance bond which had been forfeited See 8 CLR. 72, 
Nurul Huqq, 3 Cat 757; 19 WR. 1. If the Magistrate thought that the 
amount of recognizance was excesstve, he was to refer the matter to 
Government—Ibid. 


1339. Sub-section (7) :—Admussibility of pudgment of convic- 
tions :—This sub-section has been newly enacted Under the old law there 
was a conflict of opinion among the High Courts The Allahabad and 
Punjab Courts laid down tha: where a person who had given a security 
bond with a surety for good behavsour, was convicted of an offence, the 
production of the judgment of conviction and the proof, if necessary, of 
the identity of the principal was sufficient evidence upon which a Magis- 
trate was competent to issue notice to the surety It was not incumbent 
on the Magistrate to prove that the principal was properly convicted, by 
re-summoning the witnesses on whose evidence the principal was convic- 
ted—Man Mohan, 21 All 86, Wadhawa, 1903 PR. 32, 1911 PWR. 35 
But in Har Chandra, 25 Cal 440 and Chandra Sekhar, 11 Cal. 77, it 
was held that the mere production of the original record or a certified 
copy of the trial in which the principal was convicted would not be 
conclusive evidence to show that the accused had really committed an 
oftence; such fact must be proved by evidence taken in the presence of 
the surety, unless it was admitted by him The present sub-section adopts 
the view of the Allahabad and Punjab decisions ‘There has been a 
conflict of opinion whether a judgment convicung the principal in a bond 


1360 THE CODE OF CRIMINAL PROCEDURE [Cu. XLII. 


taken under the Code and ordering the forfeiture of the bond is sufficient 
prima facie proof in proceedings under this section against the sureties 
The amendment permits the use of such a judgment as evidence in such 
proceedings and directs that the Court shall presume that such offence was 
committed unless the contrary is proved’—Siatement of Objects and 
Reasons (1914). 

The judgment of conviction is undoubted evidence against the prin- 
cipal himself. Thus, where the bond is given by the person bound down 
to keep the peace, the judgment convicting him of a breach of the peace 
is admissible in evidence against him, and may form a sufficient basis for 
an order under this section, he having had an opportunity of cross-examin- 
ing the witness on whase evidence the forfeiture is held to be established 
—Hara Chandra, 25 Cal. 440; 4 Cal. 865. 

Revision ~—The High Court can revise all orders made under this 

section, See notes under section 515. 
1340, Nature of proceedings under this section + 
—The proceeding to realise a penalty is of the nature of a civil proceeding 
(3 P.L.T, 381) and the person against whom it is taken is competent to 
give evidence on oath in his own behalf—15 W.R, 87. It is not ἃ criminal 
proceeding, and no charge need be drawn up. After the Magistrate has 
satisfied himself that the bond has been forfeited, he can at once call 
upon the person concerned to pay the penalty. The proceeding theretore 
cannot be held to be a “trial in the sense of the Code—2 Mad 169 
514A. When any surety to a bond under this Code 
Pedccdase ss desetoe becomes insolvent or dies, or when 
insolvency or death of any bond is forfeited under the pro- 
surety or when a bond yisions of section 514, the Court, 
is forfeited. ᾽ 
by whose order such bond was 
taken, or a Presidency Magistrate or Magistrate of the 
first class, may order the person from whom such secu- 
rity was demanded to furnish fresh security in accordance 
with the directions of the original order, and if such secu- 
rity is not furnished, such Court or Magistrate may 
proceed as i} there had been a default in complying will 
such original order. 

This section has been newly added by sec 140 of the Cr ΡΟ 
Amendment Act, XVIII of 1923, to make up the deletion of certain words 
In sub-section (6) of section 514 It also covers the case of @ surety 
wha becomes insolvent. 

5148. When the person required by any Court or 
officer to execute a bond is a minor, 

(Bond required froma sich Court or officer may accept, 

minor. 
in liew thereof, a bond executed by 


a surely or sureties only. 
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“We have added a new section 5148 to provide for the case of a 
bond being required from a minor'’—Report of the Select Commitice of 
1916 


Under the old law, where a person released on probation under sec, 
562 and ordered to execute a bond for good conduct was a minor, the 
bond could not be executed by his sureties, see K. E. v. Mt Pyu, 4 
L.B.R. 12,6 Cr.L.] 123. This is no longer good law, having regard to the 
provision of this section. 


515. All orders passed under Section 514 by any 
Appeal from and re. Magistrate other than a Presidency 
vision of orders under Magistrate or District Magistrate, 
Section 514. shall be appealable to the District 
Magistrate, or, if not so appealed, may be revised by 
him. 


1341. Appeal and revision -—Under the old Codes of 1861 
and 1872 there was no provision for appeal or revision of orders forfeiting 
8 Security bond under sec 514, see Ananthachan v, Ananthachari, 2 Mad, 
169, This section makes provision for such appeal or revision 

Under this section, all orders passed by the subordinate Magistrates 
shall be appealable to the District Magistrate, but not to any first Class 
Magsstrate—Ratanlal 384, 


A bond for keeping the peace or for good behaviour is not given to 
any particular person but to the Court, and no private party 1s entitled 
to appeal against an order of a Magistrate refusing to forfeit the bond, 
but it is open to the District Magistrate to take action in revision—Sarjut 
ν, Jai Raj Kumar, ALR. 1925 Oudh 51, 25 Ce LJ. 445. 


Orders passed by a District Magistrate under this section may be 
subject to revision by the High Court—Masta v. Καὶ E, 1905 PR, 15, 
2CrL.j 131 


516. The High Court or Court of Session may 
Ν᾿ direct any Magistrate to levy the 
of power to direct levy amount due on a bond to appear 
amount due on cer- ᾿ 
tain recognizance. and attend at such High Court 
or Court of Session. 

This section empowers the Court of Session to delegate fis power 
of levying fine to a Magistrate, but he cannot delegate his power of 
initiating proceedings for forfeiture of the bond—14 CWN 259, 10 
Cr.L.J 248 (cited in Note 1334 under sec, 514). 


Cr. 86 
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CHAPTER XLII. 
OF THE DISPOSAL OF PROPERTY. 


516A. When any property regarding which any 
Order for custody offence appears to have been com- 
and disposal of | pro- ῥ ᾿ 
perty pending triaf ia mitted, or which appears fo have 
certain cases, been used for the commission of 
any offence, is produced before any Criminal Court dur- 
ing any inquiry or trial, the Court may make such order 
as it thinks fit for the proper custody of such properly 
pending the conclusion of the inquiry or trial, and, if the 
property is subject to speedy or natural decay, may, after 
recording such evidence as it thinks necessary, order it 
to be sold or otherwise disposed of. 

This section has been newly added by section 141 of the Cr ΡΟ. 
Amendment Act, XVIII οἱ 1923: “It is proposed to add to the chaptet 
8 new section to enable the Court to pass orders for the custody or ἀι5- 
posal of property during an inquiry”—Statement of Objects and Reasons 
(1914) Under the old law, an order for disposal of property could be 
made only when the inquiry or trial was concluded (sec. 517), but 90 
order could be made while the offence committed im connection with such 
Property was still under inquiry, and the 1718} was not yet ended 
Ratanlal 957, 5 CL J. 229, 24 M.LJ 1 This section enables ἃ Court 
to make an order for disposal of property during the inquiry or rat 

517. (Π) When an inqurry or a trial in any Criminal 
Order for disposal of Court is concluded, the Court may 
property rearing make such order as it thinks ft Sor 
mitted. the disposal, by destruction, con, 
fiscation, or delivery to any person claiming to be entitte' 
to possession thereof or otherwise, of any property οἷ 
document produced before it or in its custody or regarding 
which any offence appears to have been committed oF 
which has been used for the commission of any offence. 
(2) When a High Coutt or a Court of Session makes 
such order and cannot through its own officers conveni- 
ently deliver the property to the person entitled thereto, 
such Court may direct that the order be carried into effect 
by the District Magistrate. ᾿ 
(3) When an order is (3) When an order 18 


made under this section in made under this section, 


Sec. 517. 


a case in which an appeal 
lies, such order shall not 
(except when the property 
is live-stock or is subject to 
speedy and natural decay) 
be carried out until the 
period allowed for present- 
ing such appeal has passed, 
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such order shall not, except 
where the property is live- 
stock or subject to speedy 
and natural decay, and 
save as provided by sub- 
section (4), be carried out 
for one month, or when an 
appeal is presented, until 


or, when such appeal is 
presented within such 
period, until such appeal 
has been disposed of. 


(4) Nothing in this section shall be deemed to 
prohibit any Court from delivering any property under 
the provisions of sub-section (1) to any person claiming 
to be entitled to the possession thereof, on his executing 
a bond with or without sureties to the satisfaction of the 
Court, engaging to restore such property to the Court if 
the order made under this section is modified or set aside 
on appeal. 


Explanation.—In this section the term “‘property’’ 
includes, in the case of property regarding which an 
offence appears to have been committed, not only such 
property as has been originally in the possession or under 
the control of any party, but also any property into or for 
which the same may have been converted or exchanged, 
and anything acquired by such conversion or exchange, 
whether immediately or otherwise. 


such appeal has been dis- 
posed of. 


Change .—This section has been amended by section 142 of the 
Cr.P C. Amendment Act, XVIII of 1923, as follows .— 


(a) The italicised words have been added in sub-section (1) ‘‘These 
words are added to elucidate the order for disposal of property produced 
before a Court by explaining that this means disposal by destruction, 
confiscation or restoration to the person claiming to be entitled to the 
possession thereof"’—Statement of Objects and Reasons (1914). 


(δ) Sub-section (3) has been changed as shown in parallel columns. 
“It allows one month for the presentation of an appeal or an application 
for revision where this is allowed’’"—Report of the Select Committee of 
1916 

{e) Sub-seetion (4) has been added ‘“‘By this clause, the Court 
is enabled, if it sees fit, to restore the property to the possession of any 


. 


‘ 
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person claiming to be entitled to it, who is willing to execute a bond for 
its return 1} need be’’—Statement of Objects and Reasons (1914). 


1342, Scope of section :-—-Under the Code of 1882, the opera- 
tion of this section was much restricted, and the Court could make an 
order under this section omly with reference to property in respect of 
which any offence had been committed or which had been used for the 
commission of any offence otherwise not—Fattah Chand, 24 Cal 499, 
Basudeb v. Naziruddin, 14 Cal. 834: 1 C.W.N. 561; 2 Weir 665, 666,. 
668, 669; 1 Bom. 630, Anant Ramchandra, 10 Bom, 197; 17 Bom 748; 
Devidin, 22 Bom 844, and the order could be made only when that 
offence was actually under mvestigation or tual by the Court—Ratanfal 
500; Abdul Khahk, 1888 P.R 46. 

Under the 1898 Code, the scope of the section has been enlarged, 
and an order can be made with regard to any property produced bejore 
the Court, or in its custody, even though it has not been used for the 
commission Οἱ any offence or though no offence in regard to it has been 
committed—Russul v Ahmed, 34 Cal 347, In re Pyde Ramamna, 42 
Mad. 9, Maung Ma ν. Ma Kra, 6 Rang’ 259, 29 Cr.L.J. 958; 2! Cr}. 
4l4 (Nag); (eg., when the accused is acquitted of the offence—Alaung” 
Mra, supra); or though the offence actually under smvestigation 15 not 
im connection with the property or 15 not proved—2 Weir 666. The 
ruling m 2 Weir 665 is no longer good law. The decision in 30 Cal 
690 is erroneous as it did not notice the change in the law im the 1898 
Code 


1343. Property :—Property produced im Court :~—When a portion 
of ἃ property (6 g a portion of salt or other articles jn bulk) is produced 
in Court and received in evidence as a sample, the whole bulk is !kert 
to have been produced before the Court, and the Magistrate can mash 
an order with respect to the entire bulk—2 Weir 670. 


Property in respect of which an offence has been committed :—Thest 
words mean property which has been the subject of offences like theft 
or criminal misappropriation—Abinash v. K. E, 34 Cat. 986 Where 
the accused gave false information that his Jewels were stolen, and 
afterwards these jewels were found in his possession, and the Magistrate 
after convicting him of en offence under sec 182] P. C confiscated 
those Jewels under this section, xt was held that the order under this 
Section was illegal, because the jewels were neither produced belore whe 
Court, nor was there any Offence committed with regard to them— 
Lakshmi Narayan, 9 CW.N 597 

Cash is not, strictly speaking, property, except in so far as St is 
capable of being possessed and identified in specie. $f, however: It is 
certain that the coins found on the person of thieves are the actual coins 
which have been the subject of theft, then it js permissible 10 trest such 
Coins as stolen property and the Magistrate can pass an order as 10 clr 
disposal (e.g, an orde* to psy them to the complainant as compensstion). 
But coins which have been put Into circulation and passed on ‘to other 
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persons cannot be treated In the same way as stolen coins actually 
remaining in the possession of thieves—Parsu v. Emp., 18 S.L.R. 218, 
26 Cr.L.J. 1315. But in an Allahabad case, where the accused embezzled 
some money from a Bank and sent part of the embezzled money to one of 
his creditors in notes under insured cover which was traced and seized 
by the police, and the Magistrate after convicting the accused ordered 
the money to be handed over to the Bank, held that the order was 
strictly justiRed under the provisions of this section, as the money was 
“property in respect of which an offence was committed’? and it was 
property to which the Bank was entitled—Bankey Lal v. Allahabad Bank, 
23 A.LJ. 889, 26 Cr.L.J. 1232. 


The Magistrate can dispose of property stolen in British territory, 
though the Police might have seized it in foreign territory—-1878 PR 20. 


Property used for the commission of an offence .—This means pro- 
perty which has been instrumental in committing an offence eg, guns 
τοῦ swords—Abinash v. Κα E., 34 Cal 986 Thus, where the accused 
stole two bullocks and killed them, it was ordered that the axe and the 
knives with which he slaughtered the animals and which were found 
with the accused when he was arrested, should be confiscated and sold 
—Bhura v Emp, 26 CrLJ 1493 (1496) (Nag) But any instrument 
or thing which 1s too remotely connected with the commission of an 
offence cannot be confiscated undef this section Thus, it is legal to 
confiscate a press in which ἃ seditious matter has been published, 
because the press is a too remote instrument and cannot be said to be 
property which has been used for the commission of the offence—Abinash, 
34 Cal, 986; 1907 P.W.R. 37. A Magistrate convicting a person for 
“gambling under sections 6 and 7 of the Madras Towns Nuisances Act 
-cannot confiscate the money found in his waistcoat pocket, when there 
was no evidence to show that the money was actually staked—Appayi 
Atyar, 41 Mad. 644 80 also, a boat which has been used by the accused 
in going to commit a theft or in escaping from pursuit cannot be said 
to be property used for the commussion of an offence—Jarip Gaz, 8 
C.WN 887, see also Ratanlal 688 Similarly, where the accused has 
been guilty of rash driving, it 1s illegal to pass an order that the cart 
and pony of the accused should be sold and the sale proceeds paid 
over to the complainant as compensation—Hah: Baksh, 1903 P.LR 4, 
UV Cab. 38 

Property must be moveable —This section has no application to 
immoveable property. Where the accused dispossessed the complainant 
of his garden by breaking the pad-lock of its gate and were convicted 

of the offence of criminal trespass, the Court had no power to order 
the restoration of the garden to the complainant under this section as 
this section did not spply to immoveable property—Sheonandan ν. 
Bholanath, 18 C.W.N 1146, 15 Cr.L J} 222 See also 36 Cal 44; 
{900 A.WN 81, and Adepu v Ramayye, 12 L.W 227, 22 C$rLy 110, 
39 1C. 414 Contra-—Tun Hla v. Shwe Ngo, 4 LBR. 229, 7 CrL.J. 
-490, where the word ‘property’ was held to include immoveable property,: 

Property must have been in existence:—No order can be madé 


7 
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under this section with respect to property which was not in existence 
at the time of the offence. Thus an innocent purchaser of a stolen cow 
cannot be ordered to deliver up the calf which was not even in embryontc 
existence when the theft took-place, but which was given birth to by 
the cow while she was in his possession—10 Mad 25 


1344, Order, when can be made :—According to the words 
af this section an order for disposal of the property can be made only 
upon the conclusion of the trial, and not long after the conclusion of 
the tral—Naim: Mol, 24 Cr.L.J. 804 (All). An order for disposal of 
property passed 14 days after the date of the passing of the judgment 
in the trial is not invalid—Kishan Chand v. Nanak Chand, 7 Lah LJ 
625, 26 Cr.LJ 1453, But in another Lahore case it has been held 
that the order under sec. 517 and the judgment in the trial must be 
contemporaneous. And so, if no order is passed by a Court in respect 
of the disposal of the property on the conclusion of the trial of the 
accused, the Court has no jurisdiction to pass order at any subsequent 
time directing delivery of the property to the complainant—Abdal ve 
Ghulam Muhammad, 4 Lah. 460 (461). ‘This case has been dissented 
from in 7 Lah,L.J. 625 cited above. 

No order as to the disposal of property can be made under this section 
if the trial is barred under sec 403. The words ‘when an inquiry oF 
trial is concluded’ cannot apply to a case in which the Court is Fro- 
hibited from conducting a trial at all—Tun Hla v. Shwe Ngo, 4 LBR. 
220, 7 CrL.J. 490 Similarly, an order directing dehvery of property 
cannot be made by a Magistrate without any criminal proceeding before 
him or any other Magistrate, but merely on the application of the perso 
In whose favour the order 1s made—6 CL.J 707. 

Where a person charged with criminal breach of trust in respect of 
certain jewels died before the day fixed for his trial, and there wss "0 
tral, no order could be made by the Magistrate under this section 
The jewels were ordered tu be returned to the petson from whom! the 
Police recovered them—Kuppammal, 29 Mad. 375 

Order dtscretionary -—Orders under this section are discretionary. 
This section Invests the Magistrate with @ discretionary power and it is 8 
tule of law that such power must be exercised judicially, fe., according 
to the sound principles of law and not im an arbitrary manner—Sadashiv. 
11 Bom.L R. 16, 9 Cr.LJ. 162 This discretion 1s open to correction 
by the High Court where it has been exercised in violation of Judscrst 
principles—-Pandharinath, 40 Bom 186, 16 CrL.J 783 


1345, Nature of order under this section :—The od 
section stated that the Magistrate could make such order as he thousht 
fit for the ‘disposal’ of the property. This was a general term and the 
nature of the order to be passed for disposal was not specified qr 
depended upon the discretion of the Magistrate to say what order WSS 
toa be passed having regard to all the facts of the case~Sadashiv, #1 
Bom-L.R, 16, 9 Cr.LJ. 162. Under the amended section the vort 
‘disposal’ has been elucidated by certsin explanatory words 
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Order in a bribe case :—When the accused was convicted of taking 
bribe and the money paid as bribe was deposited in Court by the com~ 
plainant, the Magistrate could order a portion of the bribe to be con- 
fiscated and the rest to be paid to the complalnant—1873 P.R. 9. 


Order in respect of currency note —Where the accused stole ἃ 
currency note from the complainant and changed it at the Government 
Treasury, then on conviction of the accused for theft, the currency 
notes should be delivered to the Treasury and not to the complainant, 
Currency note Is money and the ownership passes by mere delivery, 
and the originat owner cannot claim the amount as against the Treasury 
—Nizam v_ Jacob, 19 Cat. 52. The accused purchased some gold 
ornaments and handed τὸ the jeweller a currency note which he had 
stolen The jeweller not having had adequate cash took the note to a 
neighbouring shopkeeper who cashed tt in good faith Afterwards, 
durmge the proseeuhon of ihe accused, the note was attached from the 
shopkeeper, and on conviction of the accused the Magistrate ordered it 
to be returned to the Crown whose property 1t was found to have been, 
Held that the currency note should be returned to the shopkeeper, for 
property in it had passed to him by mere delivery—In re Pandharinath, 
40 Bom 186, 31 10. 383, 16 CrL] 783 Title to a currency note 
passes by mere delivery, and therefore where a stolen currency note 
js recovered trom an :nocent third person, 1 should be returned to 
that person, and not to the person who lost it by theft—Srinivasamoorthi 
vy. Narasimhalu, 50 Mad. 916, 28 CrLJ 879 (880) See also In re 
Collector of Salem, 2 Weir 664, 7 MHCR 233, 3 Cal 379, 1 
NW.P. 298 


So is the rule in respect of current coins, But Babashahi coin is 
not current coin in British India, and it is to be delivered to the com+ 
plainant from whom it is stolen, like any other common article or 
property—in re Mathur, 25 Bom 02 


Order of confiscation —An order of disposal under this section 
includes an order of forfeiture or confiscation—Ratanlai 492 This 1s 
now expressly provided for m the present section In 5 NER 59 it 
was held that the ‘disposal’ of property could not be held to include 
confiscation or forfeiture, as the penalty of confiscation or forfeiture 
having been expressly provided for in secs 62, 121 εἰς of the Indian 
Penal Code and in numerous other sections of other Acts, τ could not 
be included im the general word ‘disposal’ used in this section The 
same view was taken in Secretary of State y Lown Karan, 5 PLJ, 
321, Abinash v Καὶ E, 34 Cal 986, 1907 PWR 37 These rulings 
are no longer correct in view of the express words of the present section, 


An order for the confiscation of property which 1s the subject matter 
of an offence cannot be made without first giving notice to and hearing 
the person to whose prejudice the order would be W'ant of notice would 
be a good ground for setting aside the order—dAmbica Tewart, 9 Bur.L.T, 
193, 17 Cr.L.J 207 
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Order of destruction of counterje:t coin :—It the accused is convicted 
of an offence under sec. 241 1. P. C., and counterfeit coin is found in 
his possession, the Magistrate can order the destruction of the coin— 
2 Weir 669. 

Order of restoration of property :—lf no offence is proved to have 
been committed in respect of any property produced before the Court, 
and the accused is acquitted, the Magistrate should restore the property 
to the person from whom ᾿ς was last taken (Ze., to the accused)—1897 
A.W.N 26; 2 Weir 669, Sattar Alt v. Afzal, 54 Cal 283, 28 Cr.LJ 
346, Hagu v Manmatha, 18 C.W.N 959; In re Devidin, 22 Bom 8443 
1 C.W.N. 561, 2 Weir 668; 1 Bom. 630; Anant Ramchandra, 10 Bom. 
197; 17 Bom. 748, Ahmed, 9 Mad. 448; 14 Cal. 834; 5 W.R 55. In 
such ἃ case, an order οἱ confiscation is mot proper~18 CrbJ. 81} 
(Mad.j. See also 17 Bom L.R. 79; 42 Mad 9 The property should 
be restored especially when there is no finding in the case that it belongs 
to some one else—Gaparaju, 3 ML.T 334. Thus, where an accused 
person has been acquitted cf the offence of cheating, it is not competent 
to the Court to restore the goods found in the possession of the accused 
to the complainant, The proper order in such a case would be to fet 
the goods remain in the possession of the person in whose custody they 
were found—Ram Dan v. Hari Das, 27 Cr LJ. 853 (854) (Cal) 


But if a case of theft fails, because the dishonest intention of the 
accused is not proved, the property can be restored to the complainant, 
and need not be piven back to the accused—16 M.L.J. (Sh, N.) 4. 55 
also, where the Magistrate, though he discharges the accused, believes 
that the property in hus custody is the subject of some offence, he is 
not bound to restore the property to the person from whom it was taken, 
but can make an order of disposal under this section—Q. E. v Ahmed, 

_ 9 Mad. 448 

A Magistrate cannot, on dismissal of a complaint, restore the property 
to the accused, if he disclaims the property. In such a case the Court 
should retain the property until one or other of the parties has established 
his right in the Civil Court--1913 P.W.R. 37 

If a complaint of theft of a certam property is dismissed on ane 
ground of there being a bona fide dispute about the ownership of bi 
property, the Magistrate should take custody of the property. sefl it (ἢ 
jt 1s perishable) and retain the sale proceeds until they are shown fo By 
payable to one or other of the parties, either by virtue of a decree a 
Court, or of an agreement between themselves—Visa Samts, 
Bom LR 951, 16 CrL.J. 111, 27 1.6. 159, Chenga Reddi v. Ramasanth+ 

1 LW. 1032, 27 LC. 152, 16 Crb.J. 104 In 2 Weir 667, it has 
been held that in such a case, the Magistrate may deliver the propery 
to the person from whose possession it was 381 taken, with 8 conde a 
that the property, or its value, must be forthcoming In case the ris 
elaimant establishes a title But if it 13 found that the property ven 
partly to the accused and partly to another person, ft is mot Wega! Fe 
delver the property to both of them on their Joint receipt~34 Mad. 
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1346. Order, when rights of third parties are con- 
«<erned :—A property with regard to which an offence has been com- 
mitted should not be delivered to the owner of the property when it has 
been pledged to another person (see 19 Cr.L.J 788) without allowing 
the pledgee an opportunity of being heard. But when the evidence dis- 
closed that the property vas obtained by fraud from the owner and sub- 
sequently pledged, the property should be delivered to the owner and the 
remedy of the pledge was to bring a suit im the Civil Court to enforce 
his lien on the property—Kong Lone v. Ma Kay, 4 L B.R. 13, 6 Cr.L.J. 
125; Palaniappa ν. Ko Saye, 3 BurL.T. tll, 12 CrLJ. 88, 8 1C 
1204. But where certain jewels were given to the accused to sell, but 
the accused instead of selling them gave them to another person who 
pledged them to a third person, it was held that the jewels should be 
restored to the pledgee and not to the owner; because the owner, 
having parted with the jewels to be disposed of for money, was not 
entitled‘ to the assistance of a Criminal Court in recovering them from 
Δ pawnee to whom they were so disposed of—Stephen Aviel v. Καὶ E., 
4LBR. 25, 6 Cr.LJ. 135, Annamalat v Mrs Basch, 11 LBR 217, 
23 Cr.LJ 216 But if in such a case the pledgee was not a bona fide 
pledgee and knew that the pledgor had no authority to pledge the articles, 
held that the articles should be delivered to the owner and not to the 
pledgee—Emp v. Nga Po Chit, 1 Rang 199, AIR 1923 Rang 227, 
24 CrL J. 858 Where a pledged property was stolen from the posses- 
sion of the pledgee by the pledgor who was thereupon convicted of 
theft, the Court should pass an order restoring the property to the 
pledgee and not to the person to whom the pledgor had sold it for value 
after the thelt—Gour Mohan ν. Bansidhar, 24 CrLJ 238 (Cal.). A 
goldsmith was entrusted with a certain quantity of gold and diamonds 
for making a comb for the complainant. When the article was nearly 
completed, the goldsmith pledged it to a diamond merchant who had 
no knowledge that the property was the property of the complainant. 
The Court ordered the jewel to be returned to the complainant Held 
that the order was justiflable—Changanlal v Maung Po Kank, 2 BurL J. 
152 Where certain jewels were given to a broker for sale and the 
broker sold the jewels and misappropriated the sale proceeds, and was 
convicted of criminal breach of trust, the jewels ought to be restored to 
the purchaser and not to the owner, because the offence was committed 
not with respect to the jewels but with respect to the sale proceeds, 
and therefore the Magistrate was not competent to make any order with 

respect to the jewels which val:dly belonged to the purchaser—Nanalal 
ν, Maung Tun, ἃ BurL.T 170, 12 Cr.L.jJ 467, 11 10 1003 

Notice :—In 2 case in which the question of the right to posses- 
s10N 13 not one between the complainant and the accused, but one between 
the complainant and a third person, an order for the restoration of the 
property should not be made without giving the opposite party an oppor- 
tunity of being heard Thus, where the complainant entrusted certain 
jewels to the accused who commutted criminal breach of trust in respect 
of them and pledged them to another person, the Court should not order 
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the jewels to be restored to the complainant without giving any notice to 
the pledgee—Shwe Wa v. C I, Mehta, 5 Rang, 553, 28 Cr.L J. 932 


1347. Question of title —An order under this section does 
not decide the question cf ownership of the property. It merely decides 
the question of the right ta possession, till a Civil Court decides the 
question of ownership—1 Bur.L Τὶ 267. Where a question of bona fides 
and of title by purchase or atherwise clearly arises, the duty of the 
Criminal Court is not to pass any order under this section, but to leave 
the compfainant to his remedy in the Civil Court if he thinks he has 
one—Naini Mall y, Emp., 24 Cr.L.J. 804 (All), Where the title to 
the seized property 1s doubtful, it should be returned to the person 
from whom it was seized, unless there afe special circumstances which 
would render such a course unjustifiable—Srinivasamoorthi v Nara- 
simhatu, 50 Mad 916, 28 Cr.L.J. 879 (880). It conflicting claims are 
put forward to the property by different parties, the Magistrate cannot 
give a decision as to the ownership of the property; the proper proce- 
dure would be to keep the property in Court, pending any order which 
may be made by a competent Civil Court—Ram Khelawan v. Tulsi, 
28 C.W.N 1094. Where the property in dispute was a certain quantity 
οἵ wood, the proper order would be to sell the property and retain the 
sale proceeds in Court until they were shown to be payable 10 one of 
other of the parties either in virtue of a decree or in virtue of ar 
agreement among themselves—Visa Samta, 16 Bom.L.R. 951, 16 CrLJ- 
111, 27 1.0. 159, 

1348. Improper orders :—(1) Disposal in charity :—The section 
does not place the property at the disposal of the Magistrate in the sense 
of enabling him to bestow st in charity. He is to make such legal dis- 
position thereot as seems right, i.e., to direct its restoration to some one 
to whom it seems to belong or permit it to continue in the possession in 
which it is found or otherwise—2 Weir 666. 

(2) Order regarding custody of children —Orders regarding custody 
οἱ children cannot be passed under this section—] Weir 348 

(3) Order for removal of building Where the accused built a new 
wall abutting on the road in contravention of the rules of the Municspatity 
and the Magistrate after convicting and Aning the accused ordered the 
wall to be pulled down, it was held that the order as to the removal of 
the walt was tilegal—1900 A.W.N 81. 

(4) Order demanding secutity:—The Magistrate cannot take 8 bond 
trom the accused to produce the property (with respect to which 85 
offence is alleged to have been commstted) in Court whenever required 
There is no provision of the law which enables a Magistrate {9 make 
an order demanding security. He can proceed under sec. 04 in order 
to secure the production of the property, and on failure of the accused 
to produce it, he can proceed under sec. 96—Purna Chandra v- Sashf, 
7 GW.N, 522, Sub-section (4) does not epply to the ease, because 
under that sub-section a Magistrate can take 8 bond from a person at 

wo the time of delivering the property to him. 
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(5) Detention of property :—It no offence is proved in respect of the 
property produced in Court, the proper order that the Court may pass is 
to restore the property to the person from whom it was originally taken. 
It cannot detain the property until the title of the rightful owner is 
declared by a Civil Court—22 Bom 844 


Sub-section (4) :—If no offence is proved to have been commit- 
ted, the Magistrate may restore the property to the accused, and at the 
same time demand security from him for its production whenever required 
—2 Weir 668 


1349, Explanation —The words ‘conversion’ and ‘exchange’ 
used in the Explanation to the section must be taken in their ordinary 
sense. They apply to such acts as melting down of gold and silver into 
ornaments or the exchange of notes for cash When, therefore, a person 
fraudulently obtained a decree upon a forged promote and in execution 
of that decree purchased a garden and was subsequently convicted of 
cheating, it was held that the convicting Court could not direct restora- 
tion of the garden to its owner, because it could not be said that the 
garden was acquired by the conversion of the forged promissory note 
into a decree—Nga Ke Moung, 4 BurLT. 211, 12 CrLJ 473, 12 
10. 81. A gold ornament was stolen from the complaimant and sold 
by the thief for Rs 184 to the applicant who converted it into gold 
and sold at in pieces to different persons In the course of the trial of 
the theft case, the applicant was made to produce Rs 184, and at the 
end of the trial the Magistrate ordered the sum to be paid over to the 
complainant It was held that the money could not be paid over to the 
complainant, since it merely represented the sum which the applicant 
paid to the accused as the price of the gold bangles, and it could not be 
treated under the Explanation to this section as the exchanged property 
with reference to which an offence had been committed—Anant, 20 
Bom LR 604, 19 CrLJ 721, 46 1C. 401 


In view of this Explanation, the objection that the coms directed to 


be returned are not the identical coins stolen cannot be sustained—4 
S.LR 255 


Appeal —See section 520 


1350, Revision —The High Court has jurisdiction to interfere 
with an order of the Magistrate passed under this section—2 Weir 669, 
40 Bom 186 An order made under this section may be revised by the 
High Court either under see 520 or by virtue of the powers conferred 
on it by sec 439 read with secs. 435 and 423 (d) of the Code—Hagu 
v. Manmatha, 18 CW.N 959, 15 CrLJ 184. But where the case is 
one in which an appeal hes, any patty aggrieved by an order as to the 
disposal of property must go to the Court of appeal In such a case, 
a Cowt of revision has no jurisdictson to interfere with an order as to 
the disposal of property It is only when there 1s neither an sppeal 
nor ἃ confirmation that a Court of revision or teference can imterfere— 
35 Bom 253. The High Court will not exercise its revisional pow. 


“e 
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the Jewels to be restored to the complainant without giving any notice to 
the pledgee—Shwe Wa v. C J. Mehta, 5 Rang. 553, 28 Cr.L J. 932. 


1347. Question of title :—An order under this section does 
not decide the question cf ownership of the property. It merely decides 
the question of the right ta possession, till a Civil Court decides the 
question of ownership—! Bur.L.T. 267. Where a question of bona fides 
and of title by purchase or otherwise clearly arises, the duty of the 
Criminal Court is not to pass any order under thts section, but to leave 
the complainant to his remedy in the Civil Court if he thinks he has 
one—Naini Malt ν. Emp., 24 Cr.L.J. 804 (All). Where the title to 
the seized property 1s doubtful, it should be returned to the persom 
from whom it was seized, unless there are special circumstances which 
would render such a course unjustifiable—Srinvasamoorthi v Nara- 
simhalu, 50 Mad 916, 28 Cr L.J. 879 (880). If conflicting claims are 
put forward to the property by different parties, the Magistrate cannot 
give a decision as to the ownership of the property; the proper proce- 
dure would be to keep the property in Court, pending any order whict 
may be made by a competent Civil Court—Ram Khelawan v Tulsi, 
28 C.W.N 1094. Where the property in dispute was a certain quantily 
of wood, the proper order would be to sell the property and retain the 
sale proceeds in Court until they were shown to be payable to one or 
other of the parties elther in virtue of a decree or in virtue of 88 
agreement among themselves—Visa Samia, 16 Bom.L R. 951, 16 CrL J. 
1, 27 1C 159. 

1348. Improper orders —(1) Disposal in charity :—The section 
does not place the property at the disposal of the Magistrate in the sens? 
of enabling him to bestow it in charity He is to make such legal dis- 
position thereof as seems right, ie., to direct its restoration to some one 
to whom it seems to belong or permut it to continue in the possession 19 
which it is found or otherwise—2 Weir 666 

(2) Order regarding custody of children :—Orders regarding custody 
of children cannot be passed under this section—1 Weir 348 

(3) Order jor removal of building :—Where the accused built a new 
wall abutting on the road in contravention of the rules.of the Municipality 
and the Magistrate after convicting and fining the accused ordered the 
wall to be pulled down, st was held that the order as to the removal Οἱ 
the wat! was illegal—1900 AWN 81. 

(4) Order demanding security :—The Magistrate cannot take @ bond 
from the accused to produce the property (with respect to which an 
offence is alleged to have been committed) in Court whenever required. 
There is no provision of the law which enables a Magistrate to make 
an order demanding security. He can proceed under sec 94 in order 
to secure the production of the property, and on failure of the accused 
to produce it, he can proceed under sec 96—Purna Chandra Vv. Sashl, 
7 C.WN. 522 Sub-section (4) does not apply to the case, because 
under thst sub-section 4 Magistrate can take @ bond from a person αἱ 
the time of delivering the property to him + 
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money found on the person of the accused; when no money was found 
in the possession of the person convicted, the Magistrate cannot grant 
compensation to the innocent purchaser out of the Ane imposed on the 
accused—2 Weir 671; K. £ v. Abdul, 3 BomL.R. 449; K. EL v. 
Dhondu, 3 Bom.L.R. 764. See also Ratanlal 631. 


The Magistrate cannot call upon the owner to pay the purchase-money 
of the stolen property to the bona fide purchaser; and an order delivering 
the property to the purchaser from the thief because the original owner 
would not pay him the purchase money, is illegal~1896 A W.N. 91. 


520. Any Court of appeal, confirmation, reference 

Stay of order under OF revision may direct any order 

section 517, 518 or under section 517, section 518 or 

5:16: section 519 passed by a Court sub- 

ordinate thereto, to be stayed pending consideration by 

the former Court, and may modify, alter or annul such 
order and make any further orders that may be just. 


1352. “Any Court of appeal or revision’ —The words 
“any Court of appeal’’ are not necessarily limited to a Court before which 
an appeal in the main case is pending The orders under secs 517-519 
afe appealable quite independent of the fact whether an appeal has been 
preterred or not from the mai order of conviction or acquittal—Joggeshur, 
3 Cal 379, Q E. v. Ahmed, 9 Mad 448, U Po Hila, 7 Rang, 345 
(F.B.), 30 Cr.L.J. 540 (542) Therefore where a second class Magis- 
trate restored certain property to the complamant when no olfence was 
found to have been committed, the District Magistrate was competent 
to annul the order and restore the property to the person from whose 
Possession it was taken, although there was no appeal pending before 
the District Magistrate--2 Weir 673. So also, even where no appeal has 
been preferred from a conviction by a subordinate Court, the District 
Magistrate has got jurisdiction to interfere as a Court of revision under 
Sec. 520 with an order passed by the trial Court under sec 517—Emp. 
v. Nga Po Chit, 1 Rang 199, 24 CrL.J 858, AIR 1923 Rang 227, 
U Po Hila, supra. 


But the Sessions Judge is not a Court of appeal or revision in respect 
of an order passed by a second class Magistrate So also, a Sessions Judge 
is ποῖ ἃ Court of appeal from the decision of a second class Magistrate, 
because there can be no second appeal to the Sessions Judge Moreover, 
the Sessions Judge has no revisional powers over the order of a sub-divi- 
sional Magistrate passed on appeal—Soma Pillar v Krishna Pillar, ΑἹ ML. 
J. 481, 25 Cr.L.J. 1247, 20 LW 521. But see Explanation to Sec 435 


Moreover, the words ‘Court of Appeal’ imply the Court to which an 
appeal lies in the particular case‘and not the Court to which appeals would 
ordinarily lie from the Court deciding the particular case And therefor« 
where a Ist class Magistrate, in-acquitting the accused person ν΄ 
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with theft of cattle, ordered the cattle to be restored to him, but the com- 
plainant appealed to the Sessions Judge as regards the order relating to 
the disposal of property, whereupon the Sessions Judge revised the order 
and held that the complainant was entitled to the cattle, Aeld that the 
Sessions Judge had no jurisdiction to act under sec. 520 since he was 
not a Court of appeal in this particular case, because πὸ appeal could 
he to him agamst a judgment of acquittal; the appeal ought to have been 
preferred to the High Court—In re Khema, 42 Bom. 664, 20 Bom L.R. 
395, 19 Cr.L.J. 597. The trying Magistrate acquitted the accused who 
was charged with theft of a drum, and under sec. 517 directed the drum 
to be returned to the accused, On appeal the District Magistrate set 
aside the order under see, 517 and directed the drum to be delivered to 
the complainant Held that the District Magistrate had no jurisdiction 
to do 80, because he was not a Court of appeal within the meaniag of 
sec. 520, since no appeal could lie to him against an order of acquittal 

The District Magistrate was also not a Court of confirmanon, reference 
or revision, the only Court which could pass orders on a reference ΟΥ̓ 
revision being the High Court—Emp. y. Devt Ram, 46 All 623 (624), 
22 ALJ 505, 25 Cr.L.J. 1168. The Rangoon High Court, however, 
holds that even in case of an acqutttal by the trial Court, the Sess/0ns 

Judge or District Magistrate, as a Court of revision, has power unter 

sec 520 to mterfere with the order of the trial Court with regard to the 

disposal of property—U Po Hla v Ko Po, 7 Rang 345 (FB), δὴ Orb) 

540 (542), overruling Moung Mra v Ma Kra, 6 Rang, 259, 29 Crh f 

958, The same view was taken in an earlier Madras case~Emp Υ. 

Afmed, 9 Mad 448 The Punjab Chief Court also held that the ‘Court 

of appeal’ merely implied the Court to which appeals would ordinarily 

ie, and did not mean that an appeal must le in the pafticular case ia 

which the order was passed as to disposal of propemy~Bhagat Ram, 

96 PLR. 1911, 12 CrLJ 400, 11 1C 584 

An appeal from an order of a Second class Magistrate ofdinarily hes 
to the District Magistrate, but if the District Magistrate has directed an 
appeal or a certain class of appeals to be heard by a Sub-divisional 
Magistrate, the Court of the Sub-divisional Magistrate, and not that of 
the District Magistrate 1s the ‘Court of Appeal’ under this sectomt. 
Therefore where an appeal in the mam case lies to the Sub-division®! 
Magistrate, that Magistrate hes jufisdiction to pass an order 85 ἰὸ whe 
disposal of property under ths section—In re Arunachala Thevan, 48 
Mad 162. 

But when no appeal is preferred against the main order in the cas¢ 
(ie., against the acquittal or conviction), but the appeal is confined 
entirely to the question of disposal of property, the appeal would he τ 
the Court to which an appeal ordinarily lies, (6 g., to the District Magis- 
trate from an order of a second class Magistrate, and not τὸ the Sub- 
divisional Magistrate)—In re Arunachala, 45 Mad. 162 (165); Jogi Venkit 

v. Station House officer, 42 M.LJ. 534. Βαϊ see In re Khema, 42 i 
664 (cited above) where the appeal was not against the man order Οἱ 
acquittal, but agamst the order as to disposal of property, but still the 
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High Court held that the Court of appeal was not the Sessions Judge 
to whom the appeal would ordinarily le, but the High Court to which 
the appeal would lie against the‘ main order in the particular case (ue, 
against acquittal) 

But when an appeal has been preferred to a particular Court trom 
the main order of conviction or acquittal, no appeal or révision against 
an order as to the disposal of property can be preferred to any other Court. 
The jurisdiction of the other Courts as to the revision of the order is 
suspended owing to the seizin of the whole case by the Court of Appeal— 
Hussain Shak, 17 C.PLR. 107, But where the Appellate Court in 
dealing with an appeal has left untouched the order passed by the Original 
Court under Secs. 517-519, there exists no bar to an application for 
revision of that order being made in any other Court having jurisdiction 
to revise that order—Hussain Shah, 17 C.PL MR. 107 


Where a Magistrate disposing of a criminal appeaf faus to pass an 
order under section 520, it will be open to his successor to do so—in re 
Subba Nadu, 43 ML J. 87 See sec. 559, 


Notice —An order under this section should not be passed without 
giving notice to the opposite party—35 Bom 253, Kanshi Ram, 4 
Lah. 49 (51) Although there is no rule of law which requires that such 
a notice 1s absolutely necessary, still sf there 1s some interval between 
the date of the main order in the appeal and the order as to disposal of 
property, it 15 desirable that notice should be given to the opposite party 
before passing the second order—In re Arunachala, 46 Mad. 162, 


1353. “Απὰ make any further orders that may be 
just’? .--These words did not occur in the old Codes and were for the 
first time introduced into the Code of 1898 Under the old Codes it was 
doubted whether the Appellate or Revisional Court could direct restitution 
of property when setting aside the order of the Lower Court But now the 
addition of the words ‘‘and make any further order that may be just’? in 
this section gives such power to the Superior Court beyond any doubt 
See 46 Mad 162 (at p 167), 18 C' WN 959, and 19 Cr.L J 995 (Pat). 
Owing to this change in the section, the following rulings are no longer 
aie law .—9 W.R. 57, 14 Cal 834, 1 Bom 630, 8 Bom, 575; 22 Bom. 


Where the trial Court has not made any order as to the disposal of 
Property, the Sessions Judge on appeal can pass any order that may be just 
with regard to the disposal of property—Thiay, 10 Lah 187. The fact that 
an order for delivery of property under sec 517 has been carried out, 
does not deprive the High Court of its power to order restoration of the 
Property to the rightful owner—Shwe Wav C. 1 Mehta, 5 Rang 553, 
28 Cr.L J. 932 It τς cleerly just that when a subordinate Court has 
made Over property to a person who is mot entutled to its possession, the 
High Court should remedy the error by restoring the property to the 
person properly entitled to its possession—/bid It 1s not necessary that 
an order as regards the property should be passed under this section by 
the Appellate Court simultancousty with the disposal of the appeal. Thus, + 
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where a conviction for thefs of bulls was set aside by the Appellate 
Magistrate but at that time he forgot to pass any order as to the bulls, 
and some tame after the disposal of the appeal he passed an order for 
restoration of the bulls to the accused, held that the second order Was 
not illegal as it could be treated as part of the proceedings of the mam 
appeal (the interval being a short one}—In re Arunachala, 46 Mad, 162 

When an application 1s made to the Superior Court ‘‘to make any 
further order as may be just,’ such application should not always be 
deemed as an appeal and need not be ptesented within the period of 
limitation prescribed for filing an appeal from the order of a Magistrate— 
Srintvasamoortht y. Narasimhalu, 50 Mad. 916, 28 Cr.L.J. 879 (880). 
Thus, a person was convicted in June 1920 for dishonestly recesving 
stolen currency notes, and was ordered by the Magistrate to make over 
the money to the complainant. On appeal, the Sessions Judge in July 
1921 reversed the conviction and acquitted the accused, but passed no 
order as regards the notes, Subsequently, in January 1922, the accused 
made an application to the Sessions Judge for the restoration of the 
money, which the Judge rejected as barred by limitation, Held, that 
this application was in no sense an appeal against the order of the trying 
Magistrate, but.an independent application to the Sessions Judge with 8 
view to his taking action under sec 520 and ‘passing any order that may 
be just.’ No period of limitation is prescribed for such an application, 
and it can be made within a reasonable time from the date on which 
an accused person is acquitted of the crime with which he was charged— 
Kanshi Ram ν, Crown, 4 Lah. 49 (51), 24 Cr.L.J, 713 

1354. Revision :—When an order of the Lower Court has been 
set aside by the Sessions Court under this Section, the order of the 
Sessions Court is not appeatable , the remedy is by way of revision to the 
High Court—1898 A.W.N. 40. The words ‘any proceeding’ in sec. 48: 
ate wide enough to empower the High Court to revise an ofder passed 
under this section—2 Weir 669. 


‘B21. (1) On a conviction under the Indian Penal 
baeusd cent le args 292, vege as 
Sto easier, SCcuGn or section , the 
Tet Seo ees Court may order the destruction of 
all the copies of the thing in respect of which the convic- 
tion was had and which are in the custody of the Court 
or remain in the possession or power of the person 
convicted. ΜῈ 
(2) The Court may, in like manner, on a conviction 
under the Indian Penal Code, section 272, section 273, 
section 274 or section 275, order the food, drink, drug 
or medical preparation in-respect of which the conviction 
was had, to be destroyed. 
Sos. 
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522. (1) Whenever a person is convicted of an 
Power to restore pos. Offence attended by criminal force 
session of immoveable or show of force or by criminal 
Property. intimidation, and it appears to the 
Court that by such force or show of force or criminal 
intimidation any person has been dispossessed of any 
immoveable property, the Court may, if it thinks fit, 
when convicting such person or αἱ any time within one 
month from the date of the conviction, order the person 
dispossessed to be restored to the possession of the same. 


(2) No such order shall prejudice any right or interest 
to or in such immoveable property which any person may 
be able to establish in a civil suit. 


(3) An order under this section may be made by any 
Court of appeal, confirmation, reference or revision, 


Change —The italicised words and sub-section (3) have been 
added by section 143 of the Cr P C Amendment Act, XVIII of 1923, 
“This amendment provides for the order of restoration being passed within 
one month from the date of conviction, secondly, it extends the scope of 
the section to ouster from possession by show of criminal force or criminal 
intimidation; and thirdly, it gives power to an Appellate Court or to the 
High Court in revision to pass such an order”—Statement of Objects and 
Reasons (1914), 


1355. Scope of section:—Sec. 522 which enables a Magis- 
trate to deprive a wrong-doer of possession, is limited only to cases in 
which possession has been obtained by criminal force attending an offence 
and the wrong-doer has heen convicted of such offence—2 Weir 98 

An order under this section should not be made where the accused 
person has not been convicted of an offence attended by criminal force— 
Sorta v. Dochht, 12 C W.N 269, 37 All 654 Thus, no order can be 
passed under this section, where the trespass which the accused was 
alleged to have committed was not a criminal trespass but merely @ civil 
one—Soita v. Dochht, 12 C W.N 269. If the conviction is set aside in 
appeal or revision, the order under Sec 522 resulting from the conviction 
must also be set aside—Lal Chand v. Dasondht, 24 CrL.J 493, AIR. 
1923 Lah. 15. 


1356. Criminal force -—To justify an order under this section, 
the Court must find that the offence of which the accused 1s convicted was 
attended with criminal force as defined in Sec 350 of the 1 P. Code; 
and therefore where a person was convicted of criminal trespass, in which 
no erintinal force was used, the Magistrate could not mske an order under 
this section—Churaman ν. Ramlal, 25 All 341; Chunni v. Baldeo, 21 A. 
LJ. 593, Ishan v. Dino Nath. 27 Cat 174, 3 L.BR. 20, Balram y 
Chamru, 2 P.L.T. 120; Har: Chand, 20 CrL.J 488, 1919 P.R. 1 


Cr 87 
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SI 1.0. 472; 1908 P.R, 12; Shera, 28 P.L.R 238, 28 CrLJ 320, 24 
0.C. 352; 1922 M.W.N. 356. If the accused armed with sticks and 
dathis rushed at the complainant and used threats, whereupon the com- 
plainant was obliged to run away from his field, held that there was 
triminal force as defined in secs. 349 and 350 I. P. C. although actual 
physical force was not used, and an order under this section was justified— 
Emp. v. Ashiq Hussain, 45 All 25 (26). 

But the words ‘attended by criminal force’ do not mean an offence 
of which eriminal force is an ingredient; to hold such view 1s to put 8 
narrow construction on the general words. ‘Therefore, an offence under 
sec. 447 1.P.C. or under sec. 341 I.P.C. would fall under the present 
section, if criminal force was in fact used in committing the offence, 
although the use of criminal farce ss not a necessary ingredient of an 
offence under sec 447 or 341 I. P. Code—Batakala Pottiavadu, 26 Mad. 
49 (50), Mohini v Narendra, 31 Cal. 691 )696) (F.B.). Contra—Ram 
Chandra ν. Jityandria, 25 Cal. 434 (439), Lachmidas, 23 WR. 54, 12 
L.W 227 and 4 P.L.W. 329 where the words were interpreted to mean 
an offence in which criminal force formed an ingredient. 

There must be a clear finding by the Magistrate that crinunal force 
was in fact used by the accused, and that the complainant was dis- 
possessed by such force. In the absence of such finding, 8Π order 
under this section cannot be made—Batakala, 26 Mad. 49 (50); Ramchandra 
v. fityandria, 25 Cal 434 (438); Bhagbat v. Siddique, 39 Cal. 1050; 
Teja Singh, 28 Cr.L.J 819 (Lah). In Usmanmiya v, Amurmiya, 28 CrL J 
191 (192) it has been held that there need not be an express finding that 
criminal force was used, if the evidence on record leaves no doubt 85 (0 
the matter. 

The word ‘torce’ means force to 8 person as defined in section 349 
I. P, Ο. and not force to property. Thus, where the accused dispossessed 
the complainant of his garden by breaking open the padlock of the gate 
but.used no force or violence to any person, it was held that the case did 
not fall under this section—Sheonandan v. Bholanath, 15 Cr lJ. 222 
18 C.W.N. 1146. [But see Usman v. Amirmiya, 28 Cr.L.J. 191 (192) ] 
Where the accused committed rioting and used γίοϊεπος to the comptsine 
ant's fencing but not to any person, it was held that this section did not 
apply—Sedasib Mandal, 18 Ὁ W.N. 1150, 15 Cr.L.J, 720. This section 
does not apply to a case of criminal trespass and dispossession of the 
complainant unless it is found that the trespass was attended with use 
of eriminal force on the person of the complainant—Balram v. Chamru, 
2 P.L.T. 120, 22 Cr.L.J. 329, 61 LC 57. Where trespass was com- 
mitted in the absence of the complainant, an order for restoration cannot 
be passed—Mangi Ram v. Emp., 26 P.L R. 500. 

1357. Show of force :—An order may now be passed under 
this section even if the offence is attended with mere show of force. On 
this point there was a conflict of opinion prior to the present amendment, 
In some cases it was held tha: there must be actual criminst force and not 
mere show of cfitinsl force. ‘Thus, it was held that the offence of being 
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Members Of an unlawful assembly was one in the composition of which the 
use of criminal force did rot enter, though the show of criminal force might 
exist; and therefore an order under this section could not be passed on 
conviction for being members of an unlawful assembly—Ramchandra v. 
Jityandria, 25 Cal 434 (439); 5 C.W.N. 250; Ishan v. Deno Nath, 27 
Cal. 174; Narayan v. Visaji, 23 Bom. 494; Bundhi Singh, 19 Cr.L.] 516, 
45 3C 276, 4 P.L.W. 329, Mahesh, 50 1.0. 30, 20 Cr.L.J. 270 (Pat). 
But these cases were dissented from in Chhako Mandal, 11 ΟΝ, 467; 
1918 U.B.R. 3rd Qr. 11; and 20 Cr.L.J. 115 (Bur.), where it was held 
that an order as to possession of property could be passed by a Magistrate 
even where a person was dispossessed by mere show of criminal force. 
The Legislature has now glven effect to the ruling in the latter set of 
cases by inserting the words ‘show of force or criminal intimidation’’ 
in this section, and the former set of cases must be deemed as over- 
ruled, And thus it has been reld under the amended Code that where 
the accused succeeded in taking possession of the complainant’s house by 
means of criminal trespass, threatening to use force to the complainant 
and his men, the accused’s act clearly came within this section and an 
order for restoration of the house to the complainant was just and proper 
—Rameshar v K E., 4 Pat. 438, 27 Cr.L J 137. 


1388. Dispossession :—To justify an order under this section it 
must be shown that a patty has been dispossessed by criminal force. 
Where there 1s no evidence of such dispossession, an order under this 
section cannot be sustamed~2 Weir 674, Kaon, 1917 P.L.R. 62, 18 
Cr.L J. 898. There should be an express finding that the person in 
whose favour the order was made had been dispossessed by the use of 
criminal force—Lachmidas v Pallat, 23 W.R. 54 Where the accused 
was convicted of rioting and an order was passed under this section to 
the effect that one of the witnesses be put in possession of certain land 
until ousted by a Court of competent jursdiction, held that as there was 
no evidence that the witmess had been dispossessed by criminal force, 
the order of the Magistrate was bad—2 Weir 674 If the Magistrate 


Purported to act under sec. 145, he should have instituted separate pro- 
ceedings, 


Where it is found that neither party 1s in actual possession, an order 
under this section cannot be made—2 Weir 675. 


Order affecting possession of third person :—The object of the provi- 
sions of this section is to enable the ersminal Court, by a summary order, 
to restore the state of things which existed δὲ the time of the dispossession 
by the convicted person or persons. It cannot go behind the state of affairs 
existing at the time of forcible dispossession leading to the ¢riminal pro~ 
secution, Where an auction-purchaser of a mortgaged property was put in 
Possession of the property by ejecting the tenant, and the auction-pur- 
chaser was forcibly dispossessed by the accused, it was held that upon the 
convictlon of the accused, the auction-purchaser was entitled to be restored 
to actual possession which he held of the house at the time of his di 
possession, that the tenant had no right to any possession, and tha 


‘ 
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should seek his remedy in the Civil Court—Rameshwar v. Brsna Nath, 
5 C.W N. 374. 


An order under this section can only be binding between the parties 
to the order and can have no finality in favour of one who was not ἃ 
party to the order and does not clam under any party—Adinarayana v. 
Surama, 48 ML J. 372, 


1359. Order under this section .—The order to be passed 
under this section is an order to the effect that the person dispossessed be 
restored to the possession of the property. Where the accused obstructed 
the complainant’s right of way over a path by the erection of a hut, and 
used criminal force to the complainant when the latter objected to the 
obstruction, held that the Magistrate could order the hut to be removed, 
because that was the only way in which the complainant could be restored 
to the possession of his right of way of which he had been dispossessed 
by reason of the obstruction—Mohin: v. Harendra, 3° Cal. 691 (695) 
(F.B). 


Order when can be made .—An order under this section, although 
at can be made only on the conviction of an offence, is an independent 
order and need not be made simultaneously with the conviction—Narayan 
v, Visaji, 23 Bom. 494 It is not essential in aw that an order restoring 
possession should find a place in the actual judgment But it must be 
immediate, that is, directly arising out of the judgment of the Court con- 

“ victing in the case, and without any fresh materials having in the meaf- 
time been produced—Jatindra, 14 CrL.J. 172 (Cal.); see also Khubi v- 
Bakhtayal, 16 ALJ. 489, 19 Cr.L.J. 734, 46 IC, 414, It is proper 
it it is made within a reasonable time from the date of conviction— 
UBR (1918) 3rd Qr 111, 20 Cr.LJ 115 (Bur.) It 1s not necessary 
for the Magistrate to pass an order under this section simultaneously, with 
the conviction and there is no illegality if he passes the order at any time 
after the conviction, if the cause of delay in applying for the order is fully 
explained to hts satisfaction and the complainant moves the Court promptly 
after the cause of delay has ceased—Ghulam Muhammad v. ‘Karam Singh, 
1914 P.R. 15, 15 Cr.LJ 275 In this case, there was 20 months’ delay 

- owing to the filing of a civil suit by the accused, and the Court excuse 
the delay, since the complainant applied for restoration immediately after 
this civil suit had terminated in his favour. It should be noted that the 
‘present section as now amended gives only one month’s time. 


In Mohan v. Rai Chand, 4 C.W.N 308, however, it has been held 
that an order under this section must be made simultaneously with the 
‘order of conviction of the accused, and cannot be made subsequently. 
But this ruling is no longer good law in view of the words ‘‘or at any 
time within one month” newly added in this section ‘We do not think 
that an order of restoration need be made simultaneously with the con- 
vietion, but we think that any application for such an order should be 
‘made promptly, and that onc month Is sufficient time to allow for this 
purpose’’—~-Report of the Select Committee of 1916. 
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1360. Notice to party :—Since an order under this section is 
to be immediate, that, is directly arising out of the judgment of the Court 
convicting the accused, and without any fresh materials having in the 
meantime been produced, it is not necessary that any notice should go to 
the accused before the order is passed—Jafindra Nath, 14 Cr.L.J. 172 
(Cal) But the Magistrate should give the party an opportunity to show 
cause as a matter of due exercise of judicial discretion—Pan Nyun v. 
Manng Nyo, 3 LB.R. 20, 2 Cr.L.J 377 Where an order under this 
section was made in respect of ἃ house on ἃ conviction of moting and 
hurt, and the Sessions Judge on appeal set aside the conviction but 
directed the order under sec 522 to be in abeyance pending a reference 
to the High Court, and subsequently in the absence of the complainant 
declared the order to be void, it was held that the Sessions Judge’s order 
should not have been made behind the back of the party affected by it— 
Majid Ali v. Ali Asrab, 23 C.W.N 862, 20 Cr.L.J 846 


Sub-section (2) :—Limiation for civil surt —See Art. 47 of the 
Indian Limitation Act, which provides a period of three years from the 
date of the order, 


1361. Sub.section (3) -—This subsection has been newly added. 
Prior to this amendment it was beld that an Appellate Court had no power 
to pass an order under this section where the convicting Magistrate had 
Not passed any order hereunder—Bhagabat v Siddiq Ostagar, 30 Cal. 
1050, Mahammad Din v Crown, 1919 PR 14: Aziz Ahmad v. Budhu, 
45 All, 553 (554) These rulings ate no longer correct Under the present 
amendment, the High Court acting in reference or revision has power to 
pass the order even though no such order might have been made by the 
teial or appellate Court—Lachman v. Emp, 21 ALJ. 871 


An order under this section may be passed by the Court of appeal or 
revision at any time howsoever long after the conviction by the Magistrate, 
and not necessarily within one month from the date of conviction— 
Rameshwarv Καὶ E,4 Pat 438, AIR 1925 Pat 689 


1362. Appeal or Revision :-~Since an Appellate Court can 
pass an incidental or consequential order under section 423 (4), an order 
under this section (which 1s in the nature of an incidental or consequential 
order) 1s also subject to appeal and is similarly subject to the revisional 
powers of the High Court unter ste 4233—Gourhan ys Allaz, 23 Cal 724 
The ruling in 25 Cal, 630 is not correct in view of section 423 (ἡ An 
Appellate Court may set aside an order under this section, while affirming 
the conviction—10 CW.N 900 The High Court has full power to 
interfere with an order passed by 8 Magistrate under this section, although 
this section is not mentioned in Sec. 520--Ahmed Ali v Keenoo 36 Cal 
44, Where the Magistrate ordered that a property which the accused 
had tshen possession by force should be restored to the complainant, but 
on the application of the accused the High Court set aside the order of 
restoration, held that the order of the High Court amounted to an order 
of restoration of the property to the accused—Skeonandan v Bhola Nath, 
1s CW.N 1147, 15 CrLJ] 222. 
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523. (1) The seizure by any police officer of pro- 
perty taken under section 51 or 


Procedure by Police 
upon seizure οἵ pro. alleged or suspected to have been 
perty taken under Sec- stolen, or found under circumstances 


tion 51 or stolen. "Ἢ eae 

ie which create suspicion of the com- 
mission of any offence, shall be forthwith reported to a 
Magistrate, who shall make such order as he thinks fit 
respecting the disposal of such property or the delivery 
of such property to the person entitled to the possession 
thereof, or, if such person cannot be ascertained, respect- 
ing the custody and production of such property. 

(2) If the person so entitled is known, the Magistrate 

Procedure where May order the property to be deli- 
owner pf property vered to him on such conditions (if 
cence ciao any) as the Magistrate thinks fit. 
If such person is unknown, the Magistrate may detain 
it and shall, in such case, issue a proclamation specifying 
the articles of which such property consists, and requit- 
ing any person who may have a claim thereto to appear 
before him and establish his claim within six months 
from the date of such proclamation. 

Sections 517 and 523 :—Section 517 applies only wh 
of triat in a Criminal Court is coneluded. But see 523 
though there has been no inquiry or trial, as in a case where ἃ 
nas been dismissed under sec. 203—Ramasami v. Venkateswéra, 
MUJ 1, 14 Οὐ... 27. 

1363. Scope of section :—This section does not apply where 
the property was not taken possession of by the Police under see 51 or 
ie., where it was not seized by the police under the suspicion of Ii pene 
stolen property nor had the petitioner committed any offence in rere 

to the property. Thus, it does not apply where the police ofptaine’ 

possession Of the property in question in the coutse of a investigation 
into an offence which is in no way related to the-property—~Chuni iat ἡ. 
Ishar Das, 4 Lah 38 (42, 43), 24 CrLJ. 670. This section spriies 
only to property seized by the Police of their own motion in the exer 
of the powers conferred on them, ie., under secs. 51, BA, 165 3m 

166 Such property should be disposed of by the Magistrate under Lev, 
section. But property seized by the Police under a sfarch warrant 
issued by the Magistrate during the course of an inquiry or trial comes 
under sec. 517 and not under this section~Ratantal Rangildas. 7 mae 
748, So also, this section does not apply where the property fs getzes 

by the Police on the complaint of certain persons claiming 83 laity 
thereof—Kuppammal, 29 Mad 375 (377), Contra—~Lakshman Govind, 
26 Bom. 552. where it has been held thar the words ‘selzed by the Police 


en an inquiry 
applies even 


complaint 
2. 
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apply equally whether the seizure was under a warrant of the Magistrate, 
or without such warrant, and the Magistrate has power under this section 
to dispose of the property seized under a search warrant. 


Property -—Standing crops do not come under the provisions of this 
section—Narayan v. Visaji, 23 Bom. 494. 


1364, Order under this section .—Under this section the 
Magistrate may make ‘such order as he thinks ft.’ The discretion given 
by these words should be properly exercised, If there is no evidence as 
to the ownership of the property, it should be delivered to the person 
from whose possession it was taken—5 Bom.L ἢ. 25, 17 Bom L.R, 79; 
Kym Tow v Ε. Cho, 4 L.BR, 14, 6 CrLJ. 126; 8 SLR 141, A 
Magistrate is also competent to order the property seized by the Police 
to be made over to the complainant if the Magistrate finds on the 
materials before him that the complainant 15 enttled to the property— 
Husansha y. Mashaksha, 12 Bom L.R. 232. But if the property is 
alleged or suspected to have been stolen or found under circumstances 
which create suspiéion of the commission of any offence, the Magistrate 
can pass order that the property should be at the disposal of the Govern- 
ment even though the complainant may he entitled thereto—Ramasam: 
ν. Venkateswara, 24 MLJ. 1, 14 Cr.LJ 27 So also, if neither party 
succeeds in establishing his title to possession, the property would be 
at the disposal of the Government—Ibid 


Conditional order regarding property —The Magistrate cannot demand 
security, either under this section or under sec. 517, from the person in 
whose possession the articles are, for their production if required—7 
C.W.N. 522 (see the case cited under sec 517) But if before the 
imquiry or trial, tt becomes necessary to pass an immediate order to save 
the property from possible Ioss or decay, the Magistrate can order the 
property to be delivered’ to one of the parties on certain terms—Nasib 
Ali vo Rukhmim, 5 C.W.N. 415 


1365. Inquiry —It has been pointed out in a Bombay case that 
the provisions of this section are wider than those of the corresponding 
section of the Code of 1872, and the Magistrate, instead of delwvering the 
Property to the person from whom it was taken, may now hold an inquiry 
and then deliver it to the person legally entitled—8 Bom 338 In another 
case it has been held that the Magistrate 1s bound to make a proper 
inquiry before making an order concerning the right of possession of 
property under this section—In re Ratanlal, 17 Bom 748 See also 26 
Bom §52 But the Madras High Court holds that from a study of the 
sectlon it appeats that there is no obligation on the Magistrate to hold 
an inquiry lor the purpose of determining as to which of the contending 
parties is entitled to the property ‘It does not appear that it is authorised 
to usurp the functions of a Civil-Court and convert the trial of art 
accused person into an inquiry in regard to property’—Kuprammal, 29 
Mad, 375 (378) In another Bombay case also it is Isid down that the 
Magistrate need not hold an inquiry but may proceed on such evident ὡς 
as is available and pass an order under this section He can base ne’ 
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order on a mere statement made by the accused to the Police that the 
property was stolen by him from the adjudged owner—-Q. E. v. Tribhovan, 
9 Bom, 131, The same view has been taken by the Sind Court—Asi, 
5 SLR 3, 12 Cr.L.J 108, 9 1.C. 634 {dissenting from 17 Bom, 748) 
The Magistrate is not bound to make a judicial inquiry by examytation 
of witnesses on oath before making an order under this section, All 
that the law requires is that he should have materials before him to 
satisfy himself as to who 1s entitled to possession—Ma Thein v. Ma The. 
12 BurL T 266, 87 1.0 81, 21 Cr.LJ 561; Chuni Lal v, Ishar Das. 
4 Lah 38 (42), 24 CrLJ 670. An order under this section can be 
passed on police reports and papers alone without any independent 
inquity on oath with regard to the question of ownership—-Chuni Lal 
v. Ishar Das, supra. If there 15 no question that the property was saken 
out of the complamant’s possession, the Magistrate can return the pro- 
perty to the complainant without making any ingquiry—Ratanlal 365. 

When the Magistrate has issued ἃ proclamation under sub-section (2), 
he is not bound to make any inquiry till after the, expiry of the Six 
months from the date of the proclamation—Mahalabuddin, 22 Cal. 761. 

Question of title —-The Magistrate deciding a case under this section 
should not decide any question of title but must be confined only to the 
question of possession—Husansha v Mashaksha, 12 Bom.L,R. 232. 
The order under this section does not conclude the right of any person. 
The real owner may proceed in the Civil Court against the holder of 
the atticles for damages~Q E, v Tribhovan, 9 Bom 131 

1366. Proclamation —When the person legally entitled to the 
property 1s known, the Magistrate need not make a proclamation nor 
wait for six months before delivering the property to him. He may 
deliver the property to the person entitled, whether he has sssued ἃ 
proclamation or not If he has issued a proclamation, that fact will 
not invalidate an order for immediate delivery of the property to such 
a known person—Po Lwin, 3 L.BR. 197, 4 Cr.L.J. 203. 

1367. Revision :—On a proper ease beimg made out, the High 
Court in revision has jurisdiction to examine an order passed under this 
gection-—Chunt Lal ν, [shar Das, 4 Lah 38 (42). The High Court bas 
power in revision not only to set aside a Magistrate’s order for the disposa! 
of property passed under thi: section, but also to order restitution of the 
property to the person entitled thereto—Ma Thein v. Ma The, 12 Bur.L.T: 
266, 21 Cr.L.J. 561, 57 10 81 

Review .—Orders under this section cannot be reviewed. When 
ofite a Magistrate has passed an order restoring possession of the property, 
fhe cannot reconsider it and pass another order subSequently—4 Bom.L.R. 
12 

524. If no person within such period establishes his 
Procedure whete no claim to such property, and if the 
claimant appears with- person in whose possession suc! 
in six months. uroverty was found is unable to 
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show that it was legally acquired by him, such property 
shall be at the disposal of Government, and may be sold 
under the orders of the Presidency Magistrate, District 
Magistrate or Sub-divisional Magistrate, or a Magistrate 


of the first class empowered by the Local Government in 
this behalf. 


(2) In the case of every order passed under this 
section, an appeal shall lie to the Court to which appeals 
against sentences of the Court passing such order would 
lie. 

1367A, “Unable to show that... . « . him’? —When the pro- 
clamation has been issued under sec. 523, and the six months have 
expired, then the provisions of sec 524 come in, and the person in 
whose possession the property was found can come up and prove his 
title to the property—-Mahalabuddin, 22 Cal 761 If he is unable to 
show that the property is his own, it may be forfeited to Government 
But the words “unable to show that it was legally acquired by him” 
do not reverse the presumption Jaid down in sec 110 of the Evidence 
Act, 1e@, it should be presumed that the accused is the owner of the 
property, in the absence of any proof to the contrary Where the police 
seized certain property from the accused and no claimant came forward 
to claim the same though 8 proclamation was issued, and several items 
‘of the property bore the name of the sccused, but the Magistrate said 
that the evidence produced by the accused was suspicious, though no 
evidence was elicited to show clearly that the accused’s claim was false, 
at was held that under the circumstances the proper and safest course 
is to follow the presumption laid down in sec. 110 of the Evidence Act— 
Astum v Crown, 8 SLR. 141, 16 CrLJ 138, 27 1C 202 Where 
No offence is found to have been committed, the property should be 
teturned to the accused and should not be confiscated to the Government— 
In re Kareppa, 17 BomLR 79, 16 Cr.L) 207, 27 1C 767 


Property shail be at the disposal of Government —The Crimnal 
Court can make arrangements for the custody and protection of the pro- 
Perty while in the possession of Government, and can make a transfer of 
the property to such person as it thinks proper—Secrctary of State v 
Lown Karan, 5 PL J. 321 (324), 21 CrLJj. 475 

The words “tat the disposal of the Government’? may reasonably be 
interpreted as meaning that the Government shall be free to sell the 
Property or to hold it as a trustee for the true owner, who will be entitled 
to bring a surt for possession of the property—Ibid (at p. 327). 

1368. Appeal:—The appeal allowed by sub-section (2) 1s an 
‘appeal in the full sense of Chapter XXXI, and the provisions of that 
chapter must be fully comptied with. Where sn appesl to the Court 
of Session from an order of the District Magistrate was treated as a 
sort of miscellaneous application and decided ex parte without 2 notice 
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to the other party, and none of the Procedure of Chapter XXXI was 
followed, the order of the Sessions Judge was set aside—188) A.W.N. 150. 


Civid suit :—In une case the Bombay High Court has expressed 
the opinion that as this section allows en appeal from an order under this 
section, jt τς doubtful whether the law contemplates a remedy by sutt— 
Secretary of State v. Wakhul, 19 Bom. 668, But in another case the 
Bombay High Court has laid down that the Magistrate’s order under this 
section is not conclusive as to ttle, and the owner is entitled te bring 
a ceil suit for possession—Q. E v. Tribhuvan, 9 Bom. 131. See also 
Wasappa v. Secretary of State, 40 Bom. 200 These two cases have been 
followed in Secretary of State v Lown Karan, 5 P.L J. 321 (326), 21 
Cr.L J. 475 

525. If the person entitled to the Pastearicn of at 

: property is unknown or absent an 

able ee teal perith- the property is subject to speedy and 

natural decay, or { the Magistrate 

to whom its seizure is reported is of opinion that its sale 

would be for the benefit of the owner or that the value of 

such property is less than ten rupees, the Magistrate may 

at any time direct it to be sold; and the provisions of 

sections 523 and 524 shall, as nearly as may be practic- 
able, apply to the nett proceeds of such sale, ὑὉ 

The stalicised words have been added by section 144 of the Cy.P.C. 
Amendment Act, XVIII cf 1923 


CHAPTER XLIV. 
OF THE TRANSFER OF CRIMINAL CASES. 


High Court may 526. (1) Whenever it is made 

cone ere tacnec sae appeai to the High Court— 
{a} that a fair and impartial inquiry or trial cannot 
be had in any Criminal Court subordinate 
thereto, or 

(6) that some question of law of unusual difficulty 
is likely to arise, or 

(c} that a view of the place in or near which any 
offence has been committed, may be 
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required for the satisfactory inquiry into or 
trial of the same, or 

(d) that an order under this section will tend to the 
general convenience of the parties or wit- 
nesses, or 

(e) that such an order is expedient for the ends of 
justice, or is required by any provision of 
this Code; 

it may order— 

(i) that any offence be inquired into or tried by 
any Court not empowered under sections 
177 to 184 {both inclusive) but in other - 
respects competent to inquire into or try 
such offence; 

(ii) that any particular * * * case or appeal, or 
class of * * * cases or appeals, be transfer- 
red from a Criminal Court subordinate to its 
authority to any other such Criminal Court 
of equal or superior jurisdiction ; 

(ii) that any particular * * * case or appeal be 
transferred to and tried before itself ; or 

(io) that an accused person be committed for trial 
to itself or to a Court of Session. 

(2) When the High Court withdraws for trial before 
itself any case from any Court other than the Court of a 
Presidency Magistrate, it shall, except as provided in sec- 
tion 267, observe in such trial the same procedure which 
that Court would have observed if the case had not been 
so withdrawn. 

(3) The High Court may act either on the report of 
the lower Court, or on the application of a party interested, 
or on its own jnitiative. 

(4) Every application for the exercise of the power 
conferred by this section shall be made by motion, which 
shall, except when the applicant is the Advocate General, 
be supported by affidavit or affirmation. ᾿ 

(5) When an accused person makes an application =, 
under this section, the High Court may direct him to 
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execute a bond, with or without sureties, conditioned that 
he will, if so ordered, pay any amount which the His) 
Court has power under this section io award by way © 
costs to the person opposing the application. 


(6) Every accused person making any such applica- 
Notice to Public Pre. tion shall give to the Public Prose- 
cutor notice in writing of the app! 
cation, together with a copy of the 
grounds on which it is made; and no order shall be made 
on the merits of the application unless at least twenty-four 
hours have elapsed between the giving of such notice an 
the hearing of the application. 

(6A) Where any application for the exercise of the 
power conferred by this section is dismissed, the igh 
Court may, if it is of opinion that the application was 
frivolous or vexatious, order the applicant to pay by Way 
of costs to any person who has opposed the application 
any expenses reasonably incurred by such person 


secutor of application 
under this section. 


consequence of the application. 
(7) Nothing in this section shal] be deemed to affect 


any order made under section 197, 


(8) Jf, in any criminal 
case or appeal, 
before the an 
οἱ 


Adjourn. 
ment on appli. 
cation under mencement 
this section. 

the 
the Public Prosecutor, the 
complainant or the accused 
notifies, to the Court before 
which the case or appeal is 
pending, his intention to 
make an application under 
this section in respect of the 
case, the Court shall exer- 
cise the powers of postpone- 
ment or adjournment given 
by Section 344 in such a 
manner as will afford a 
reasonable time for the 


hearing, , 


(8) If, in the course of 


any inquiry, ΟὟ 


Adjourn. 
menton apph. frial or before 
cation under ences 
this rections the comm the 

ment of 


hearing of any appeal, the 
Public Prosecutor, the co™ 
plainant or the accuse 

notifies to the Court before 
which the case or appeal 8 
pending his intention !0 
make an application unde? 
this section in respect © 
such case or appeal, the 
Court shall adjourn the case 
or postpone the appea! jor 
such a period as will affor 

a reasonable time for the 
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application being made and application to be made and 
an order being obtained an order to be obtained 
thereon, before the accused thereon. 

is called on for his defence, 

cr, in the case of an appeal, 

before the hearing of the 

appeal, 


(9) Notwithstanding anything hercinbcfore contained, 
a Judge presiding in a Court of Session shall not be 
required (ο adjourn a trial under sub-section (8) if he is of 
opinion that the person notifying his intention of making 
an application under this section has had a reasonable 
opportunity of making such an application and has failed 
without sufficient cause to take advantage of it. 


Change .—This section has been amended by sec ἰ45 of the 
Cr.P.C. Amendment Act, XVIII of 1923 In clauses (1) and (ui) the 
word ‘criminal’ has been omitted, in sub-section (5) the words ‘any 
amount . application’ have been substituted for the words “the 
costs of the prosecutor’, sub-sections (GA) and (9) have been newly 
added, and sub-section (8) has been materially altered as shown In 
parallel columns, The reasons are stated below in their proper places 


Secs. 526 and 269 :—Sec. 269 in no way limits the powers of 
transfer conferred on the High Court by this Secon The High Court 
has power to transfer a case from a jury-district to ἃ non-jury district— 
10 SL.R 154 (cited under sec. 269), 


1369. Conditions precedent .—Before an application 1s made 
to the High Court for transfer, the District Magrstrate must be moved 
first. The High Court will not ordinarily entertain an application for 
transfer when the applicant can under the law move the District Magistrate 
for the same relief but has not done so. The High Court will mterfere 
only in the last resort—Ravi,Chandra v. Sundar, 26 Cr.L J. 960 (All); 
In re Fonseca, 1 Cr.L.J. 589, 6 Bom.L.R. 480; Ghulam Nabi v. Jawaia, 
24 CrL J. 466 (Lah.), (Contra—Nathoomal, 20 S.LR. 54, 27 Cr.L.J. 
40 (41), where it is held that the application for transfer hes to the 
High Court direct, and a trial will be unnecessarily delayed if the 
District Magistrate has to be moved in the first instance before applying 
to the High Court), The case to be transferred must be a case pending 
before a competent Court. The High Court cannot under this section 
transfer a case which xs not properly before a Subordinate Court of 
competent jurisdiction to receive and try it—Mangal Tekchand, 10 Bom. 
274; Ledgard v Bull, 9 All. 191 (PC); Scott v. Rickets, 9 Mad 356; 
In re Sikka, 17 LW, 69, 6 Cal 30; 7 BomLR. 104, Girdharlal ν. 
Motdal, 3 BomLR. 121. If the complaint has been made to a Magis- 
trate who is not competent to take cognizance of the case, he shall’ 
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return the complaint for presentation to the proper Court with an 
endorsement to that effect (see sec. 201), The application for transfer 
Tust be made before the disposal of the case. A case cannot be trans- 
ferred alter acquittal. This section contemplates interference by the 
High Court by way of transfer, when a person is aggrieved or injured 
by any order of the Magistrate before the disposal of the case It is 
Hot intended to give power to interfere in order to set aside an acquittal 
or dischatge—Corporation of Calcutta v. Bheechunram, 2 Cal. 290; ¢ 
Bom.L.R. 782. 

1370. Cases which can be transferred :—~In clauses (ἢ 
and (ἰῇ of the old section, the Legislature used the words ‘criminal case’ 
and so the word criminal led to a divergence of views in several cases. 
Thus, as regards cases under Chapter VIII, it was held in 28 Cal. 709, 
41 Cal 719, Wahid Ah, 32 AU. 642, 12 A.L.J. 262, 1913 P.R. 1 and 
1 SL.R 98 that such cases were criminal cases and were therefore 
covered by this section; but in 1914 P.R, 5 and 1916 P.L.R. 78 it was 
held that those cases not being criminal cases could not be transferred 
from one Court to another. So also, as tegards cases under Chapter XII, 
in 2 CLJ 614, 26 Mad 188, 34 All. 533 and 11 O.C. 61, 1t was held 
that proceedings under sectian 145, being criminal proceedings, could 
be transferred from one Court to another, whereas the contrary view 
was taken in 25 Bom. 179 and 8 S.L.R. 215. The Legislature has now 
wisely omitted the word ‘criminal,’ so that all cases inquired into and 
ttied in any criminal Court can now be transferred under this section. 
“The word criminal has beer omitted to make it clear that the powers 
of a High Court to transfer criminal cases extend to the transter of 
miscellaneous proceedings under the Code."—Statement of Objects and 
Reasons (1914) A proceeding under sec. 14 of the Legal Practitioners 
Act is neither civil nor criminajJ, but is a ‘case’ within the meaning of 
sec, 526, and as it 1s held in a Criminal Court, it can be transfert 
from one Court to another under this section—Lakshmi Naroin ¥+ 
Ratni, 27 P\L.R. 225, 27 Cr.L.J. 476 (477). The contrary view held 
in 1888 P.R. 41 is no longer correct. 

Future cases cannot be transferred The High Court can transfer 
actual casts only, ie, cases actually pending before ἃ Court; it cannot 
direct that cases that may be filed jn future should, when Aled, not δὲ 
heard by the authority to which they are presented but should be trans 
ferred to some other Courts—Q. E. v. Lagma, Ratanlal 973 

Inguiry :—A inquiry under the Workmen's Breach of Contract Act 
is an inguiry contemplated by this section and can be transferred from 
one Court to another~-Bansi v. Lakshmi, 45 All 700 (701) 

1371. Clause (a).—Reasonable apprehension of not 
having a fair trial ~The basis of sll applications for transfer 
ot criminal cases must be that the accused must haye a reasonsble 

apprehension that he will not receive a fair trisl—t P.L J. 309 Whew 
there are circumstances existing to create a fessonable apprehension in 
the mind of the accused that he will not receive a fair and unprefudiced 
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ial, a transfer should be directed, though there Is really no bias in 
the mind of the Court from which the transfer is sought and though 
the circumstances may be capable of explanatlon—2 Weir 678; Baktu 
y. Kali Prasad, 28 Cal. 207; Dupeyon v. Driver, 23 Cal. 495; Kali 
Churn v. Emp., 33 Cal. 1183, 18 Cal. 247; Ram Kishen, 35 All. 5; 
Farzand v. Hanuman, 19 All 64; 25 Bom. 170, Sardar: Lal, 3 Lah. 
443; 1 P.L.T. 522; Rang Bahadur v. Kereman, 2 P.L.T. 297; Benode 
Behari v. Emp., 5 P.L.T. 63, 25 Cr.L.J 590; 20 Cr.L.J. 566 (Pat), 
25 Cr.L.J. 693 (Lah). Confidence in the administration of justice is 
an essential element of good government, and reasonable apprehension 
of fatture of justice In the mind of the accused person should therefore 
be taken into serious consideration on an application for transfer—Kali 
Churn v. Emp., 33 Cat 1183, 10 C.W.N 793, Sardari Lat v. Emp, 
3 Lah 443, 24 Cr.L J. 286. 


When a transfer js asked for, it is not sufilcient merely 10 allege that 
the applicant would not get an fmpartial trial, but he must place before 
the Court the facts which give rise to this belief in his mind—Amar 
Singh v. Sadhu Singh, 6 Lah 39, 26 CrLJ 853 


When sufficient grounds are made out for a transfer, the High Court 
is bound to act under thts section It 1s precluded from considering the 
possible effect which the transfer may have on the reputation or authority 
of the Magistrate concerned—-Naratn v Howrah Municipality, 10 C.W.N, 
441. One of the most important dutles of the High Court is to create 
and maintain confidence in the administration of justice, and this can 
be done by giving to every citizen an assurance that so far as practicable 
he will never be forced to undergo a trial by a Judge or Magistrate, 
when he has reasonable apprehension that ἃ fair and impartial trial can- 
not be obtained from that Judge or Magistrate—1 S.LR. 8 In trans- 
ferring a case from one Magistrate to another, the High Court ought not 
to be guided by the impressions produced in its own mind as to the 
impartiality of the Magistrate, but must look to the effect likely to be 
Produced in the minds of the parties and their witnesses by the selection 
ot a Magistrate whose personal antecedents or circumstances have how- 
ever unavoidably connected him with either one party or the other— 
In re Pandurang, 25 Bom. 179 


Tt is the duty of the Magistrate not only to conduct the case τοι. 
Partially, but also to conduct himself im such a manner that the parties 
tay have absolute confidence in him that only full justice will be dealt 
out to them. If the Magistrate, though not actually biased, still conducts 
himself fn such a manner and utters such words as to impair the con- 
fidence of any of the parties, then there is good ground for the transfer 
of the case from his fle to that of some other Magistrate—Bhairab 
Chandra, 25 Cal, 727; Lolit Mohan v. Surya Kanta, 28 Cal 709; Md 
Akbar v Emp., 47 Ali. 288, 23 AL.} 133; Sikandar Lal, 10 Lah 778, 
30 Cr.L J. 129. Judicial officers should be careful to avoid the oppor- 
tunity of having imputations made. Where a Magistrate offers a seat 
on the dais to a gentleman not necessarily having any connection with ,/ 

! 
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the case, while he is hearing it, receives visits from the complamant 
and the defendant during the hearing of the proceedings, thereby faying 
himself open to an imputation, and accepts a lift in the complainant's 
car and sits in it with the complamant’s brother, it 1s advisable to 
transfer the hearmg of the case—Ganpat v. Koshalendra, 3 Ο ὟΝ, 245, 
13 O.L.J. 644, 27 Cr.L.J. 498, Magistrates should not fail to remember 
that it is their duty no less to preserve an outward appearance of im- 
Partrality than to maintain the internal freedom {from bias, which is 
incumbent on all judicial officers, and that af they allow their executive 
zeal to appear to outturn their judicial discretion, their action is certamn 
to θυ the Party to make an application to the High Court for transfer 
—~1 SLR. 8 


What 1s a reasonable apprehension should be decided according to the 
incidents of the case and in reference to the special circumstances Tt fs 
difficult to lay down any hard and fest rufe under which a transfer should 
be made, for the circumstances in one case might differ from those of the 
other—Kaht Churn, 33 Cal. 1183; 5 PL.T. 63; Rayani Kanta, 36 Cal 
904; Rekha Alur, 1 P.L.T. 494, 56 1.C. 664 It 1s not sufficient If the 
accused merely alleges that a fair and impartial trial cannot be had. 
He should also place before the Court the facts end circumstances from 
which he is led to entertain such belief, and if these will reasonably 
give rise to that belief, a transfer will be made—10 O.C, 165; 1917 
ΡΨ. 13, The allegation by the accused that he distrusts the tribunal 
and that he believes that he will not get a fair trial, must be examined 
and found true before st can be accepted; otherwise the accused persor 
has only to say that he distrusts the Magistrate in order to get the case 
transferred, and he will go on doing so indefinitely—Abdulia Vv. Emp» 
22 N.L.R 99, 27 Cr.LJ. 835 It {s not every kind of apprehension 
that will entitle an accused person to get a transfer of the case; the appre~ « 
hension of the accused must be shown to be reasonable—Rekha Ahir. 
supra; Pulin v. Asttosh, 39 C.L.J. 330 The High Court will not order 
a transfer merely in defence to the susceptibilities of the accused when 
there {s no reasonable ground for the apprehension—~Narain Chandra ve 
Howrah Municipality, 10 C.W.N. 441. What 1s @ reasonable apprehen~ 
sion must of course depend on the degree of intelligence of the accused — 
Ahmad Din v. Emp, 25 Cr.L.J. 638; Sardart vy Emp., 3 Lan 443; 
Machal v. Matru, 10 N.L.R. 15, 15 Cr.L.J. 196 (197) The possibitity 
of probability of his entertaining a reasonable apprehension must afso be 
determined from the circumstances which might give rise to such aprre- 
hension and from the conduct of the accused, after taking into considers 
tion the accused’s position in Itfe, his conduct and behaviour, his 
character, social status and mental deyelopment—Fastuddin, 30 στ... 
728 (131) (Nag.). In determning whether an application is reasonable, 
it is the duty of the High Court to place itself In the position ot the 
accused and to consider the facts and circumstances attending his position 
Abstract reasonableness ought not to be the standard—Kali Churn. 38 
Cal. 1983; 15 Cal. 455; Kishor! Gir v, Ram Narayan, 8 ΟΝ, Ts 
26 Cal 211; Palin v. Ashatosh, 39 C.LJ. 330 “The Neprur Cost 
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however goes further and holds that if an accused person does In fact 
believe that he will not have a fair and impartial trial in a certain tribunal, 
it is inexpedien: that he should be tried by it, however high the certainty 
of imparuality of that tribunal may be in the minds of all right-thinking 
men, That the belief is enturely wrong and does not do him any credit 
is immaterial. The question {g not whether the belief is reasonable ar 
unreasonable, but whether af cxssfs or not, though the only way of decid- 
ing whether it exists or not is to see whether it might reasonably be 
expected to exist in a person of the standard of Intelligence and honesty 
common in the class to which the accused belongs—dbdulla ν, Entp., 
22 NLR. 99, 27 Cr.L.J. 835, Machat vy Matra, supra. In a Sind case 
it is taid down that the epprehention to be established must be an appre~ 
hension reasonable in the opinion of the Court, and not such apprehen- 
sion as would appear reasonable in the mind of the accused The Court 
Itself should be satisfled on that point, and the real test 1s mot what the 
accused may reasonably have been led to think about it—Wals Mahomed, 
18 CrLj 644, 10 SLR 183 But this would be putting a wrong 
construction on the section For, tt is not so much the mind of the 
Magistrate that determines the question, but it ts the impression that 
is reasonably created in the mind of the accused by the conduct of the 
Magistrate—Sikander Lal, 10 Lah 778, 30 CrLj 129 (131) It has 
been observed in an oft quoted English case, that the law of transfer of 
cases is based not so much yport the motives which might be supposed to 
bias the Judge as upon the susceptibilities of the Jitigant parties. One 
important object at all events 15 to Clear away everything which might 
engender suspicion and distrust of the trbunal and so to promote the 
feeling of confidence in the administration of justice which is so essential 
to social order and security—Serjeant v. Dale, 2 QB.D. 558 (567); 
Satindra Nath Sen, 1929 Cr.C 597 (600) (Cal.), Awadh Singh v. Puran, 
2PL.T 198, Anant v. Emp, 7NLJ. 155, Machal ν Matru, 10 N.LR. 
18, 15 CrLJ 196 Where good grounds are made out for a transfer, 
the application ought not to be refused merely because the case has 
teached an advanced stage or that the transfer might entail expenses 
and trouble—Sikander Lal, 10 Lah 778, 30 CrL J. 129 


1372. Instances of reasonable apprehension .—Wher 
the District Magistrate and the Sessions Judge expressed an opinion that 
an Impartial yury could not be obtained if the case was tried in the district, 
it was held that the expression of such belief was sufficient to shake the 
confidence of the public and of the parties in the fairness and impartiality 
of the jury, and to create in the:r minds a reasonable apprehension that 
a fair and impartial trial could not be had if the case was tried there, 
and therefore an order for transfer was expedient for the ends of justice 
under this section—Bharrab Chandra, 25 Cal 727 When in a case of 
petty theft, the Magistrate issued non-bailable warrants against the accused 
in the Arst mstance, and then exacted very heavy bail from them, there: 
was ἃ sufficient ground for apprehension that a fair trial could not be had 
from him, and therefore a transter should be directed—8 C.W.N. 589,” 
Where in ἃ summons case the Magistrate had sssued a warrant without 


Cr. 88 
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any apparent reason, and there was reason to believe that in other pro- 
ceedings connected with the case the Magistrate had formed an opinion 
unfavourable to the accused, there ought to be a transfer of the case~ 
Wilson, 18 Cal. 241, The issue of a warrant for the arrest of a com- 
Plainant who has not appeared is not justifiable, and this action on the 
Part of the Magistrate is a sufficient ground for transfer of the case from 
his file—Fazat Ahmad v Abdulla, 26 P.L.R. 701, 7 Lat, L.J. 571. Where 
it appeared that during the course of an inquiry preliminary to commit- 
ment some entries in the order-sheet were not made by the Magistrate 
datly as required by the rules of the High Court, and certain orders 
were not recorded either on the particular day or possibly even on the 
following day, and im one instance the Magistrate did not record the 
order with reference ta the order of proceedings before him, and it further 
appeared that the Magistrate, even after the receipt of the order of the 
High Court staying all further proceedings in the case, proceeded to record 
the evidence of a medical officer, held that the Magistrate had acted with 
impropriety and the case should be transferred to another Magistrate-— 
Anant Ram v. Mansool, 2 C.WN 639. Where a Magistrate acquitted 
the accused on a consideration of the complainant's statement alone, and 
without examining his witnesses, it showed that the Magistrate had 
formed a decided opmion before hearing the evidence for the prosect- 
tion; the High Court set aside the order of acquittal and directed the 
transfer of the case to another MagistrateSinna: Gowndan, 20 Mad. 
388. Where the Magistrate makes inordinate delay in examining the 
complainant, or disregards the preliminaries prescribed by this Code for 
dealing with complaints, or awaits the consideration of the evidence ia 
another case with which the accused has no concern, m order to decide 
whether any action should be taken upon the complaint, these may give 
rise to a reasonable apprehension that a fair trial cannot be had, and 
the case should be transferred—Rekha Ahir, 1 PL.T. 494, 21 Crs 
504, 56 1.C 664 Where the complainant made a verbal statement In 
chambers before the District Magistrate who at once arrested the accused 
before making any inquiry, and there was a likelthood of the Magfstrafes 
of the district figuring as witnesses in the case, Aefd that the case should 
be transferred to a different district altogether—Din Dayal, 1 ΡΤ: 
522, 21 Cr.L.J. 795, $8 1.C. 523, Where after the application of the 
secused lor adjournment of the case to enable them to move the High 
Court for transfer, the Magistrate raised the amount of bail of some of the 
accused from Rs. 100 to Rs. 250, and cancelled the bail-bonds of others. 
it was held that the action of the Magistrate might be absolutely bont 
fide, but it was sufficient to create a reasonable apprehension in the 
minds of the accused that they would not have a lair trial before hist 
—Titts Saha, 1 P.L.T. 652, 21 Crbj. 530, 57 LC 454 Where the 
Magistrate exhibits haste in recording the statement of an accused person _ 
efore all the evidence for the prosecution Is concluded, this fact msy 
ereste an apprehension In the mind of the accused that he ΠῚ not ger 
ἃ fair trisl, and entitles him to a transfer of the case—18 ALJ. 1145 
“Where In a proceeding under sec. 107, the persons agalnst whom the 
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Proceeding was taken were appointed special constables, it might raise 
a reasonable apprehension that they would not have a {fair and Impartlal 
trial, and a transfer ought to be allowed—11 C.W’ N. 121; 10 ΟΝ, 82. 
Where it was alleged by the accused that the District Magistrate had can- 
celled his Heense for arms and refused to see him when he cated to pay 
his respects, ft was held that these incidents were likely to lead the 
accused to believe that the District Magistrate was displeased with him 
and there was a reasonable apprehension of his not having a fair trial 
from the Magistrate—Ram Krishna, 35 All 5, 13 CrL.J 823. Where 
the trying Magistrate stopped the cross-examination of the complainant 
in a cast because in his view the complainant had been fully cross- 
examined for one hour, it was held that the act of the Magistrate was 
indiscrect and might reasonably tead the eccused to believe that they 
would not get a {fair trial at his hands, and the case should therefore be 
transferred to another Magistrate—20 CrL] 559 (Pat.). Where there 
was an order of the Superintendent of Police that the accused was to be 
allowed facilities for instructing legs! advisers only on application to him, 
it was held that there might De @ reasonable apprehension in the mind 
of the accused that his movements were unduly restricted by that order, 
and the High Court therefore allowed ἃ transfer of the case to another 
place—23 C WN 481, see also Harshar Roy, 23 CWN 479 Where 
4 Magistrate, during the course of the tral, received a letter from the 
witness for the defence, which was calculated to create an apprehension 
in the mynd of the petitioner that the witness was ἃ friend of the Magis- 
trate; where the witnesses for the petitioner were treated in @ manner 
dAiflerent from that in which the wunesses of the opposite party were 
treated; and where the Magistrate while complying with the prayer for 
postponement as the petitioner wanted to move for transfer to another 
Court, passed an illegal order imposing condition when he had no dis- 
cretion but to postpone; held that a strong ground was made out for 
transfer—Dayawantt v Bitanand, 30 PLR 657, 30 CrLJ. 1048 
Where the Magistrate refused to dispense with the personal appearance 
of pardanashin ladies belonging to respectable families, and repeatedly 
insisted on their appearance mm Court, the High Court transferred the 
case from that Magistrae—17 CWN 1248 Where a complaint of 
murder had been preferred against the accused before the Sub-divisional 
Magistrate, and during the pendency of the complaint, the Deputy Com- 
missioner of the District made a speech im the presence of all the 
Magistrates including the Sub-divisional Magistrate, that the accused was 
immnocent and that baseless charges had been imputed from malicious 
motives, held, that under the circumstances, the apprehension on the 
part of the complainant that he would not get justice at the hands of the 
Magistrate was reasonable, and that there was a sufficient ground for 
transferring the case from the file of the Subdivisional Magistrate—Rup 
Narain ν. Abdul Hamid, τὶ OLJ 657, 25 CrLJ 1374 Where the 
Magistrate refused to give facilities to the acctsed to prosecute his 
civil suit connected with the same facts on which the prosecution was 
based, and the record of the civil suit was unnecessarily sent for and |“ 
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detained by the Magistrate so as to delay the decision in the civil suit, 
held that this wes a good grcund for apprehensyon that the accused would 
not get faie trial from the Magistrate—Fogur Singh, 10 Lah, 223, 29 Cr.LJ 
769 (770). An examination of the accused under sec. 342 amounting 
Practically to a lengthy cross-examination by a seres of searching ques- 
tions may raise an apprehension in the mynd of the accused about the 
fairness of the trial and is a valid ground for transfer—Faqtr Singh, 


supra 


The applicant who wants the transfer of the case on the ground of 
bias in the mind- of the Magistrate must show the very clearest grounds 
for believing that the Magistrate is likely to be prejudiced or influenced by 
an improper motive in the decision of the case. Jn the absence of such 
ground, it 1s highly improper to transfer a case from his Court and thus τὸ 
throw a gratitutous slight upon the Magistrate~6 B.H.C.R. 69; Rotantat 
323, 1887 AWN 139, The transfer of a criminal case should not be 
necessarily ordered simply because an accused person thinks that he 
would not get an impartial trial, but the real question to be considered 15. 
whether on the facts disclosed in the application for transfer, there arises 
a reasonable inference that the Magistrate who is seized of the ease may 
be prejudiced willingly ot unwittingly against the accused~ (2 AL] 32 
Moreover, to justily a transfer, st must be shown that the Magistrate 
possessed such a substantial interest in the result of the case 28 would 
justify a conclusion that he had a reaf bias in the matter—~Hyderally, 


Ratanlal 685, 

For ἃ transfer of a case on the ground of bias on the part of ie 
Magistrate, it is nat necessary for an accused person to prove actual bias, 
it is sufficfent to show circumstances which may raise a reasonatic’ ΜΝ 
hension sn the mind of an accused person that he wil] not have ἃ a 
and impartial trial, although the circumstances may be suscepndie Οἱ 
explanation and may have happened tuthout any reat bias in the mun 
of the Magistrate-—2 Weir 678; Wilson, 18 Cal 247; Dupeyon V- Onwver. 
23 Cal, 495; Bhairab Chandra, 25 Cal. 727; 28 Cat 709; Baki © 
Kah, 28 Cal, 207; Kal Churn 33 Cal. 3183; 19 All. 96; 25 Bom. 11} 
Rang Bahadur v. Karsmon, 2 PL.T. 297, 63 10. 868; 1 PLT. ἜΣ 
20 Cri J. 566 (Pat}; Amar Singh v. Sadhu Singh, 6 Lah 396, 26 ἢ 
LJ 883; Fagir Smgh, 10 Lah, 223, 29 Cr.LJ. 719 ({77|}} Sikondar, ὃ 
Lah 778, 390 Cr.LJ 129; 15 C.PL.R 192. The grounds of ἘΒΩ͂Σ 
need not show actual bias, but st is suflicient if there are grounds allexe: 
for suspecting bias But if false charges of bntery and coma τς 
trumped up aganst the Magistrate, no transfer ΨΗ be ordere: oy. 


when there are sufficient grounds for suspecting bias—2 L BR. 
ec by iteelt 


Although each of the circumstances alleged may not δ a τ 
sufficient τὸ show that there was a bias on the part of the Mae Te 
transfer would nevertheless be justified, where having regard ἐπ EAE 
cireumstances taken together, the accused might reasonatly a τ 
that he would not have a fair tnal—9 ΟΠ Ν, 619; Tite Saha, Ph 
€82; Din Dayal, 1 P.L.T. 822, 581. 523. 
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1373. Expression of opinion or remarks :—A Magistrate 
who has already formed a decided opinion about the case before him and 
has exprested ἃ strong apinion as to the guilt of the accused, {s precluded 
from trying the case and a transfer aught to be directed—Harischendra, 
10 Bom LR. 201; Wahid Alf, 32 All. G42, TAL. 813; 22 ALJ 430, 
Grsh Chunder, 20 Cal. 857; Wilson, 18 Cal 247; Sitanath, 8 C W.N 
641; 3 C.W.N, 278; Rang Bahodur vy Kartman, 2 PLT 297, 63 1.6, 
868; 20 Cr.LJ. S66 (Pat); 23 CrL J 168; In re Wirt, 6. Bom.LR. 
856; Motumal ν Md. Ramzan, 19 SLR 117, 27 CrLJ 802 Where 
8 case Was sent to a Magistrate for disposal with a remark by the District 
Magistrate that it was quite a clear case and the defence was ridiculous, 
it was a good ground for transfer of the case to another district—Md, 
Yehub v. Emp, 2OWN 688, 26 CrLJ 1525. Where the Magistrate 
started proceedings under sec 476 against a witness of the accused for 
perjury, Immediately after his statement had been recorded, and before 
the case apainst the accused had been concluded, held that the action 
of the Magistrate was hikely to ercate an apprehension in the mind of 
the accused that he had prejudged the case against him, as the action 
under sec 476 amountcd to an expression of opimion that the witness 
had piven false evidence—Gopal Singh, 29 CrLJ 40 (Lah) A transfer 
was ordered where in the course of the examinition of the prosecution 
witness, the Magistrate made certain observations which went to show 
that he was not favourable to the prosecution—Shcodhan y Jhingur, 7 
PLT, 49, 26 Cr.L J 1249. Where a Magistrate made certain premature 
and ill-advised remarks regarding the evidence of certain defence wit- 
nesses, and held out threats to the accused regarding the sentence and 
the effect of his transfer-application, held that the case was a fit one 
for transfer—Sikandar Lal, 10 Lah, 778, 30 Cr.L J. 129 (131) Where 
a Magistrate had already formed a very strong opinion and passed strong 
Temarks on the conduct of the Sub-Inspector, the case should be trans- 
ferred from his Court—~Sartaj Singh, 22 AL J. 430, 26 Cr LJ 139 ($40) 
A Magistrate in recording the evidence of a witnéss made a note regard- 
ing the demeanour of the witness (sec 363) to the effect that the 
witness faltered and that from’ his demeanour it appeared that he had 
not told the truth, held that as the witness was altogether disbelieved 
by the Magistrate, this was a sufficient ground for transfer of the case to 
some other Magistrate—Golam Bart v Yar Alt, 29 CW.N 316, 26 
CrLJ. 852 Where a Magistrate, 1 recording the examination of the 
accused under sec 364, added a note which amounted to an expression 
of opinion that he had already made up his mind as to the value of the 
defence, held that this was a good ground for transfer~Fagir Singh, 
10 Lah 233, 29 CrLJ 769 (771) 

Expression of opinion im a contected or counter case —A Judge 1s 
not disqualified from try:ng a case of rioting merely because he has 
decided a counter case of rioting and expressed an opimon But the 
Judge should be careful to confine himself im the tral to the eviden 
“pefore him and should not let his mind be influenced by the evid 
given im the former case—Asimaddi v Govinda, 1 C.WN 4267 


»-" 
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also, Rajani Kanta y, Emp., 36 Cal. 904. Judges are presumed to be 
upright men who wilt approach exch case {rom the point of view of 
that case alone and not permit their minds to be affected in any way 
by anything that has gone before that case The mere fact thit the 
Judge, in a former proceeding arising out of a counter case to the one 
ΠΟ coming before him, expressed certain views upon the evidence in 
the former case as to which of the two versions is correct, is not ἃ reason- 
able ground of apprehension that the accused will not have 8 fair tnal— 
Amnt Mandal, 1 P.L.J. 399, 18 Cr.LJ. 95; Emp. v. Hargobind, 33 
All. 583. Interest or bias on the part of the Magistrate is not to be 
inferred from opinions formed on evidence judicially recorded; otherwise 
a Magistrate would, after disposing of one of two counter cases, be 
disqualified trom trying the other—Crown ν, Kamil, 1 $.L.R. 37; In re 
Vadital, 6 Bom.L.R 1092. But when in a case and a counter case, the 
Magistrate in discharging the accused in one case expressed a strong 
opinion on the guilt of the accused in the other case, a transfer of the 
case pending will be directed—Rangasami v. Emp, 30 Mad. 233. Where 
in a proceeding it appeared that the Magistrate had expressed his opinion 
in a very strong language against the petitioner in a connected case, ἃ 
transfer should be directed—Rehmani, 1916 P.L.R. 78; Viswanath v 

Emp, 27 Crh J. 210 (Nag); 11 OLJ. 556. 

1374. Inspection by Magistrate :—The inspection of δ' 
locality by the Magistrate acting fairly and judiciously during the inspec- 
tion 1s not only not illegal, but under certain circumstances proper Jor the 
right understanding of the evidence. The Magistrate does not constitute 
himself a witness by a mere local inspection, and such inspection is nO 
grottnd for transferring the case—Harsa Singh, (901 P.L.R. 89, 1901 
P.R. 13, But if the Magistrate goes to inspect the locality accompanied 
with one party (e.g. a partisan of the complainant) the action of the 
Magistrate is improper and is a suffictent ground for transferring the 
case—-Bhat Gopal, 1901 P-L R. 165; Karban UNah vy. Azmat, 12 C.W.N. 
748. It is not only not objectionable but in many cases highly advisable 
that a Magistrate trying a criminal case should himself inspect the Scene 
of occurrence in ofder to understand fuflv the bearing of the evidence 
given in Court. But if he does so, he should be careful not to allow 
any person on either side to say anything to him which might prefudice 
his mind one way or ancther If the Magistrate goes out of nis ΝΥ 
in making a local inspection and makes the inspection with the com- 
plainant without notice to severat of the accused and in their absence, the 
accused may very rightly apply for a transfer under th's section—Fagirey 
Lal, 21 CrLJ. 166, 6 OLJ 680, 51 1C. 774, In re Lavi, 19 AR 
302; Atiar Rai v. Emp., 39 Cat 476 Sec. 539B clearly [ays down ey 
if a Magistrate visits the scene of occurrence, he should do so after ὩΣ 
notice to the partles Where the Msgustrate tisited the place sie 
notice to the parties, made inquiries, and as a result of his inguiry Me 
summoned several persons as witnesses, Acid thar the Magistrste EY bis 

action placed himself in the position of a witness to corroberste er ee 
~ wradier the other evidence, and sas therefore disqual'fed frers ce 
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fleting the trial of the case—Pakir Muhammad v. Emp,. 4 Rang. 106, 
27 Cr.L.J. 1084. See also notes under sec δῖ, under heading ‘Local 
Inspection.” 


Magistrate being a witness in the case -—The fact that the Magistrate 
may be a witness in the case for the defence is a ground of transfer, but 
in applying to the High Court for a transfer on that ground, it must be 
shown that the Magistrate will be a accessary and essential witness for 
the defence~Srilal Chamana, 19 Cr LJ) 632 (Cal), 45 1.C G80. When 
in a criminal case the evidence of the Magistrate 1s found necessary by 
the defence, it is proper that the case should be transferred to another 
Magistrate—Abdul Latif, 26 All, $36. In 1897 AWN 17, it has been 
held that the mere tact that a Magistrate in whose Court a case is 
pending may be summoned as a witness for the defence, is not of itself 
8 ground Jor the sransfer of the case Irom the Court of such Magistrate; 
but it may be 8 ground for such Magistrate committing the case to the 
Court of Session, instead of passing sentence himself, in the event of a 
conviction. 


1375, Magistrate having personal knowledge of the 
case :—If a Magistrate has knowledge in respect of matters which 
form the subject matter of the proceedings, and he derives such know- 
ledge trom outside the Court and not from evidence on the record, the 
case should be transferred from him—Satindra Nath Sen, 1929 Cr C. 597 
(600) (Cal) When a Magistrate initiates proceedings under sec 110 
on information within his own knowledge, he is not the proper person 
to conduct the inquiry under sec 117; the case must be transferred to 
some other Magistrate—6 C.W N. 595; 28 Cal 709 But in an Allahabad 
case it has been held that there is nothing to limit the source or the 
nature of the information on which a Magistrate can act under sec 110; 
and therefore the mere fact that the Magistrate has initiated proceedings 
on information based upon his own personal knowledge is not a ground 
for transfer—Mtthu Khan, 27 Ail 172 (173) Where a Magistrate became 
aware of some of the facts in connection with a case by his taking part, 
or at any rate by his being present, at a search made by the Police 
during the investigation, it was expedient that the case should he 
transferred to the file of some other Magistrate—Gya Singh v Mahomed, 
5 CW.N 864 Where a Magistrate had dealt with the dispute in an 
informa) manner as a private arbitrator, it 1s desirable that the case should 
be transferred to another Court, as his previous informal knowledge would 
necessarily hamper him at every turn—18 CLJ 150 

1376. Magistrate being friend or relation of complain- 
ant -—The mere fact that the Magistrate is the master of the com- 
plainant does not deprive him of his jurisdiction, but in such a case it 
would generally be expedient for him to refer the complainant to another 
Magistrate—Basappa, 9 Bom 172 


The fact that the Magistrate is a friend or remote relation of 
complainant is no ground fot transfer—Sitaram v Govind, 1912 P.L.R.- 
16, 13 CrLJ. 474 So also the fact that the accused was a class, . 
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fellow of the Magistrate some 15 years previously 1s not a sufficient 
ground for transfer. If a case had to be transferred on evety occasion 
in which the Magistrate fifteen years before had rubbed shoulders with 
somebody who was a complainant or respondent or advocate in the case, 
then the whole of judicial work would come to an end—Gokul Prasad, 
27 ALJ 616, 30 CrL.j. 522. The fact that both the comtplamant and 
the accused are acquainted with the Magistrate who sometimes gets 
medical help from each, fs not a ground of transfer—Aliguliah, 1917 
P.W.R. 13, 18 Cr.LJ 719 So also, the fact that the Magistrate is a 
felation of the Sub-Inspector of Police or that he is in private file a 
Quardian of a person who has a claim to the estate whose managef or 
servant instituted the proceeding, is not a valid ground of transfer—~28 
Cal. 297 But in 13 CWN 50 (note), the fact that the prosecution 
witness was a relation of the Magistrate was held to be a sufficient 
ground for transfer. Where the Magistrate is a great friend of a prosecu~ 
tion witness, who is himself a friend of the complainant, the complaint 
should be transferred from the file of that Magistrate—Trilok Singh v. 
Crown, 8 Lah.L.J 257, 27 Cr.LJ 782 In a recent Calcutta case the 
fact that the complainant’s mukhtar was a near relation of the Magistrate 
was heid to be a ground for transfer~Nityaranyan y K. E., 29 CWN. 
648, 26 CrLJ 1183, 


1377. Magistrate being interested in the case 
the District Magistrate’s letter showed that he had taken a keen pers 
interest im the matter which had led up to the proceedings being taken 
against the accused and that he had even taken part in the inquiry and 
had himself instituted the proceedings (under sec. 107) and was more 
or Jess convinced of the accused's guilt, held that the proceedings ought 
to be transferred to another district—Wahid Ali, 7 ALJ. 813, 32 All 
642 Where the accused was connected with a Raj estate which was 
under the management of the District Magistrate as Collector and Agent 
to the Court of Wards, the High Court granted the application for 
transfer of the case from the file of the District Magistrate, lest there 
might be some bias in the mind of the Magistrate inducing him to 100! 
with favour upan the interests of any party—Kishori Gir v. Ram Narays™ 
& ΟΝ, 77. Where a Magistrate has interested himself m a case 
pending before him in the way of obtaining 8 settlement by the parnes, 
it 1s to the interest of both the parties and it is but fair to the Magistrate 
himself that he should not hear the case~Muzaffar Husain v. Md. Yakub, 
47 All. 411, 23 A.LJ. 191, 26 Cr.L J. 869; Gobinda Chandra Υ. Gorat 
Chandra, 18 C.LJ. 150, 14 Cr.LJ. 602 But the mere fact that the 
District Magistrate In his capacity as Collector is concerned in ὡς 
management of an estate under the Court of Wards is no ground for 
transfer of a case instituted by a servant of the estate against 4 tenaAt 
of the estate and pending before a Subordinate Maristrate In the district. 
especially where there was not even a suggestion that the Collector ss 
Manager knew of the institution of the case~Baktu v. Kali Prasod, 2 
Cat. 297. See atso notes under sec. 556 


:—Where 
onal 
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Magstrate proceeding with the case after issue of ταῖς for transfer: 
See Note 1383 under sub-section (8). 


1378, Other cases :—Where from the number of witnesses on 
both sides the case could not be finished in one day but the Judge insisted 
on finishing the case In ons day and was unwilling to grant an adjourn- 
ment to another date, held that this constituted a sufficient ground for the 
transfer of the case from that Magistrate—Ram Sarup, 17 ALJ. 48, 
20 Cr.L.J. 127, 49 1C 1] Where the trying Megistrate ordered that 
he would examine only ons witness a day during the trial and would 
devote no more time esch day, and thus prolonged the trial of the case, 
held shat this was a sufficient ground for transfer of the case—Narain 
Das ν. Emp. 26 CrbLj 1363 (Lah) Where during a trial a prosecu- 
tion witness made certain statements which showed his compheity in 
the offence and the Magistrate ordered tam to be put on trial along with 
the accused, eld that the action taken by the Magistrate was quite 
legal, but inasmuch as the witness had been examined on oath before 
the Magistrate who might to 8. certain extent have been prejudiced, the 
case against him should be tried by a different Mapisirate—Radharaman 
v. Kamakshya, 20 ΟΥ 1 385 (Cal}, 50 1C 993 Where in a case 
of rioting snd murder commuted to the Sessions Court, which had 
apparently aroused considerable focal interest, it appeared that the Civil 
Surgeon had been discussing the case at the local club with the officers 
‘of the station including the Sessions Judge, held that this fact by itself 
was sufficient to justly an order of transfer of the case from the Sessions 
Judge—Md, Daraz Khan, 19 ALJ 846, 23 CrLj 126 Where the 
Mag’strate had asked the pleader for the defence not to defend the 
accused, held that under such circumstances the accused could not have 
confidence in the impartiality of the Magistrate and the case should be 
transferred—-3 Lah L 1. 528 Where no practitioner in a District ordinarily 
employed in criminal cases is walling to act for the accused, it 1s a 
ground for transfer of the case to another district—~Lalta v Zahoor 
Ahmed, 2 OWN 682, 26 Cr.LJ 1272 Where at the request of the 
complainant, his case is sent to a particular Magistrate for trial, the 


accused will be justified in asking for a transfer from that Court—25 
‘Cr L.J 989 (Lah) 


1379, What are not grounds of transfer :—Want of 
temper and discretion on the part of the Magistrate in dealing with the 
petitioner's written statement and failure to give satisfactory explanation 
to the High Court are not, by themselves, sufficient grounds for granting 
‘an application for transfer—2 WR. 58 The mere fact that the com- 
plamant is a man of importance im the place where the trial is held is 


not sufficient to justify a transfer to another place—In re Ratanjs, Ratantal 
414 


A bona fide mistake of law 15 not a ground of transfer Thus, in ἃ 
case under sec. 380 I P C the Magistrate should at once give the 
accused an Opportunity to cross-examine the prosecution witnesses if he 
so desires, even though the charge may-not be framed, but a refusal “κ΄ 

ῇ 


ὌΝ 


1400 THE CODE OF CRIMINAL PROCEDURE (Cu. XLIV. 


fellow of the Magistrate some 15 years previously is not a sufficient 
stound for transfer. Ἡ a case had to be transferred on every occasion 
in which the Magistrate fifteen years before had rubbed shoulders with 
somebody who was ἃ complainant or respondent or advocate in the case, 
then the whole of judicial work would come to an end—Gokal Prasad, 
27 A.L.J. 616, 30 Cr.L.J. 522, The fact that both the complainant and 
the accused are acquainted with the Magistrate who sometimes gets 
medical help from each, is not a ground of transfer—Aligullah, 1917 
PW.R. 13, 18 CrL Jj. 719 So also, the fact that the Magistrate is ἃ 
relation of the Sub-Inspector of Police or that he is in private life 8 
guardian of a person who has a claim to the estate whose manager of 
servant instituted the proceeding, is not a valid ground of transfer-—28 
Cal, 297 But in 13 CWN. 50 (note), the fact that the prosecution 
witness was a relation of the Magistrate was held to be a sufficient 
ground for transfer, Where the Magistrate is a great friend of a prosecti- 
tion witness, who is himself a friend of the complainant, the complaint 
should be transferred trom the file of that Magistrate~Trilok Singh V. 
Crown, ἃ Lah LJ. 257, 27 Cr.L J 782. In a recent Cafcutts case the 
fact that the complainant’s mukhtar was a near relation of the Magistrate 
was held to be a ground for transfer—Nityaranjan v. K. E., 29 C.W.N- 
648, 26 CrL.J 1183 


1377. Magistrate being interested in the case ween 
the District Magistrate’s letter showed that he had taken a keen personal 
tterest in the matter which had led up to the proceedings being taken 
against the accused and that he had even taken part in the soquiry aod 
had himself instituted the proceedings (under sec. 107) and was more 
or less convinced of the accused’s guilt, held that the proceedings ought 
to be transferred to another district—Wahid Ali, 7 ΑΔ] 813, 32 All 
642 Where the accused was connected with a Raj estate which was 
under the management of the District Magistrate as Collector and Agest 
to the Court of Wards, the High Court granted the application for 
transter of the case trom the file of the District Magistrate, Iest there 
might be some bias in the mind of the Magistrate inducing him to 100! 
with favour upon the interests of any party—Kishors Gir v. Ram Ναγάγαπ, 
8 ΟΝ, Τί. Where a Magistrate has interested himself in a cas¢ 
pending before him in the way of obtaining a settlement by the parhes, 
it is ta the interest of both the parties and it is but Jair to the Magistrate 
himself that he should not hear the case—Muzaffar Husain ν. Sid. Yakud, 
ΑἹ AM. 411, 23 A.L.J, 191, 26 Cr.L.J. 869; Gobinda Chandra v. Gorat 
Chandra, 18 C.L.J. 150, 14 CrLJ G02 Βαϊ the mere fact that the 
District Magistrate in his capacity es Collector is concerned in he 
management of an estate under the Court of Wards is no ground for 
transfer of a case instituted by a servant ot the estate against 3 tenant 
of the estate and pending before a Subordinate Magistrate in the district, 
especially where there was not even ἃ sugeestion that the Colfector ba 
Manager knew of the Institution of the case—Bakts v. Καὶ Praszd. δ 
Cal 297 See also notes under sec. 586. 
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Magistrate proceeding with the case after issue of rule for transfer> 
—See Note 1388 under sub-section (8). 


1378. Other cases .—Where from the number of witnesses on 
both sides the case could not be finished in one day but the Judge insisted 
on Anishing the case in one day and was unwilling to grant an adjourn- 
ment to another date, Acid that thls constituted a sufficient ground for the 
transfer of the case from that Magistrate—Rum Sorup, 17 ALJ. 48, 
20 CeL.). 127, 49 LC. 11}. Where the trying Mrgistrate ordered that 
he would examine only on: witness a day during the tral and would 
devote no more time cach day, and thus prolonged the tnal of the case, 
held that this was a sufficient ground for transfer of the case—Narain 
Das v. Emp, 26 Cr.L J 1363 (Lakh) Where during a trial a prosecu- 
tion witness made certain statements which showed his complicity in 
the offence and the Magistrate ordered him to be put on trial along with 
the accused, held that the action taken by the Magistrate was quite 
legal, but inasmuch as the witness had been examined on oath before 
the Magistrate who might to a certain extent have been prejudiced, the 
ease against him should be tned by a different Mayisirate --Radharaman 
v. Kamakshya, 20 CrLJ 385 (Cal), 50 1C 993 Where in a case 
of rioting and murder committed to the Sessions Court, which had 
apparently aroused considerable local interest, 11 appeared that the Civil 
Surgeon had been discussing the case at the focal club with the officers 
of the station including the Sessions Judge, held that ths fact by itself 
was sufficient to justify an order of transfer of the case from the Sessions 
Judge—Md, Daraz Khan, 19 ALJ] 946, 23 CrLJ 126 Where the 
Mag’strate had asked the pleader for the defence not to defend the 
accused, held that under such circumstances the accused could not have 
confidence in the impartiality of the Magistrate and the case should be 
transferred—3 Lah L.J. 528. Where no practitioner in a District ordinarily 
employed in criminal cases is willing to act for the accused, it ts a 
ground for transfer of the case to another district—Lalte v Zahoor 
Ahmed, 2 OWN 682, 26 Cr.L] 1272 Where at the request of the 
complainant, his case 1s sent to a particular Magistrate for trial, the 
accused will be justified in asking for a transfer from that Court—25 
‘CrLJ 989 (Lah) 


1379. What are not grounds of transfer .—Want οἱ 
temper and discretion on the part of the Magistrate in dealing with the 
petitioner's written statement and failure to give satisfactory explanation 
‘to the High Court are not, by themselves, sufficient grounds for granting 
an application for transterp—2 WR 58 The mere fact that the com- 
plainant is a man of importance in the place where the trial is held 1s 


not sufficient to justify a transfer to another place—in re Ratan, Ratanlal 
474 


A bona fide mistake of law is not a ground of transfer. Thus, in a 
ease under sec, 380 I P C the Magistrate should at once give the 
accused an opportunity to cross-examine the prosecution witnesses {} he 
50 desires, even though the charge may not be frameddmtet a aat.--1 
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Lakshm, 45 All. 700 (701). Where a case has given rise to communal 
feeling to such an extent that one of the parties finds it difficult to 
pursuade his witnesses to appear in Court, owig to the fear that they 
might render themselves liable to injury at the hands of the members 
af the opposite community, it is desirable that the case should be trans 
ferred 10 some other Jocality—Halim y. Emp., 8 P.L.T. 153, 27 Cr.LJ. 
1391. 


1382. Clause (6) :—‘Expedient for the ends of justice’? :—When 
a Magistrate who had seizin of the case did not know English and there 
‘was a large amount of evidence oral and documentary Ἢ English in the 
case, a transfer was necessary in the interests of justice—Mohammad 
ν. Ali Raza, 16 Cr.L.J. 73 {AN.), 26 IC. 665. But the fact that the 
Magistrate was not well versed tn Telegu and Sanskrit in which a book 
Produced in evidence was written is not a ground of transfer, because 
it is a difficulty which is of common occurrence—(1911) 2 M.W.N. 50. 


Where the case was relating to 4 dispute between Hindus and 
Mahomedans in respect of a mosque or graveyard, it is desirable that 
the case should be tried by the District Magistrate or some other 
European Magistrate—Kader Baksh ν. Sundar Lol, 1915 PLR. 121, (6 
CrL.j. 213; Mangat v. Crown, 26 P.L.R. 267, 26 Cr.L.J, 1056; 
Harikishen v Allah Baksh, 28 Cr.L.J. 588 (Lah.), 

Unnecessary delay in the disposal of a petty case is a good ground 
for transfer——Mangalam v Abdul, 2 Weir 679; 12 A.L.J. 262; 8 MLT 
222 
The fact that the accused is an acguaintance of the Magistrate, and 

that it would be i the interests of justice if the trial were held by @ 
stranger Magistrate who knew nothing about either party, is not ἃ ground 
of transfer—~Mewa Ram v. Narain, 16 ALJ 490, 19 CrL.J. 702, 46 
LC. 158. 

1383. Clause (ii) —‘From a Criminal Court subordinate to is 
authority’? :—The High Court has no jurisdiction to direct the transfer 
of a case from a Court not subordinate to its jurisdiction: Sec. 185 does 
not empower such a transfer. Thus, the High Court at Madras has πὸ 
power to transfer a case from the Court of the Presidency Magistrate of 
Bombay to the Court of the Presidency Magistrate at Madras~40 Mad 
835. 

The Courts of the District Magistrate and Sessions Judge of Bangalore 
are subordinate to the High Court of Madras, and the High Court ¢22 
transfer the cases pending before those Courts—Scott v, Ricketts, 9 
Mad 356 The Perim Sessions Court and the Court of the Cantonment 
Magistrate at Secunderabad are subject to the Bombay High Court, and 
that High Court can transfer any case pending before those Courts to 
any other Court of equal or superior jurisdiction —Mangal Tekchand, 10 
Bom 274; Q. E. v. Edwards, 9 Bom. 333. 

In an Allahabad case it has been held that Panchayel Courts estid 

- lished under the U. P. Act VI of 1920 gre rot subordinate to the Hich 
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Court, and the power under this section cannot be exercised to transfer 
a proceeding pending in one Panchayet Court to another—Sat Narain 
v. Sarju, 46 All. 167 (168, 169). In this case, Kanhaiya Lal J. is of 
opinion that the High Court cannot transfer a case from one village 
Panchayet to another under the provisions of this section, but it can 
do so under sec, 22 of the Letters Patent—Jb:id {p. 170). In a later 
case of the same High Court, however, it has been Iaid down that as 
Panchayet Courts sre Criminal Courts, the High Court has jurisdiction 
to transfer cases pending belore a Panchayet Court—Basdeo v. Badal, 
49 All. 188, 23 CrLJ 94. In this case the learned Judges did not 
enter Into the question whether the Panchayet Courts were subordinate 
to the High Court. 


As to whether the High Court has power to transfer a case which 
has been committed to a Court of Session having no jurisdiction to the 
Court of Session having jurisdiction, sce 18 All. 350, 8 Bom 312, 36 
Mad, 357 and other cases cuted in Note 549 under sec. 177, headed 
“commument to wrong sessions,’”’ 


1384. To what Court case may be transferred :—The 
transfer must be from one Court to another Court Therefore the High 
Court cannot transfer a case from the file of one Presidency Magistrate 
to another, both being Magistrates presiding over the same Court— 
Murugesa Mudahar, 13 MLJ. 69 In 35 Mad 739 however the High 
Court transferred ἃ case from the file of the Chief Presidency Magistrate 
to the file of another Presidency Magistrate 


The transfer must be to a Court of competent authority and of equal 
or superior jurisdiction Where the High Court directed the District 
Magistrate to transfer a case (under sec. 107) to another Magistrate, and 
the District Magistrate transferred the case to a 2nd Class Magistrate, 
the transfer was illegal because the 2nd Class Magistrate was not 
competent to hear the case under sec 107, and also because he was 
of inferior jurisdiction to the District Magistrate—37 All. 20 The transfer 


should have been made to a First Class Magistrate as in Καὶ E ν, Munna, 
24 All 151, 


In selecting @ Court to which the case is to be transferred regard 
must be had to the gravity of the offence. Where a case under sec 211 
I. P C_ was transferred from the Court of a Joint Magistrate to that 
of an Honorary Magistrate with first class powers, where the case 
temained pending for four months, it was held that the case, being of 
a serious nature, ought to have been transferred to the Court of Session 
or to the Court of a more expertenced Magistrate—Magan Lal v. 
Ganesh, 16 AL.J 294, 45 1C 515,19 CrLJ 611 


Power of the Court fo which case is transferred—Sec 19 All, 249 
and 1917 P.R. 30 cited in Note 606 under sec 192 


1385. Sub-section (3) -—A party iiterested’—Ordinarily, the 
only persons who are recognised by the Code as parties to a eriminat 
case are the persons who have the mght to control the proceedings 


, 
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portion of the Code—Muhammad Sharif v. Hart Prasad, 5 Pat, 229, 27 
CrLJ 1214. ᾿ 

This clause does not apply to proceedings under sec. 145, AS this 
clause directs that the application to the trial Court 1s to be made by the 
Public Prosecutor or the complainant or the accused, and as sn a proceed- 
ing under sec, 145, there is no complainant or accused or Public Prose- 
eutor, the parties im a proceeding under sec 145 cannot take advantage 
of this clause Probably the Legislature thought that proceedings which 
are quasi civil in their nature, such as ingutries into the possession of 
land, do not require the exercise of the very summaty powers which 
clause (8) confers—Loka Mahton ν. Kali Singh, 6 Pat 553, 28 CrLJ 
vee Jamir v. Murart, 34 C.W.N. 59 (60), 50 C.LJ. 331, 1929 Cr. C. 
22, 

Court, whether bound to adjourn :—Under the old section there was 
a difference of opmion as to whether the Court was bound to adjourn the 
trial on an application for adjournment, In Ὁ E. ν. Gayrtri Prosuano, 
15 Cal. 455, Kishori y. Ram Narain, 8 C.WN, ΤΊ, 2 West 685, Kali 
Churn, 33 Cal 1183, and 1 5.1... 35 it was held that the words of this 
section Were obhgatoty and the Court was bound to adjourn But ia 
19 Mad. 375, Dione Kristo, 6 C W.N. 717, 18 AL,J. 1145 and Joharuddin 
v Emp, 31 Cal. 715 it was held that the Court was not bound to grant 
an adjournment if there was sufficient time, between the date of the 
application for adjournment and the date fixed for the hearing of the 
case, to have moved the High Court for transfer and to have obtained 


ats order thereon 
The words of the present sub-section have been made more imp 
ides 


The joint Committee remarks: ‘Our amendment provi 
except that 3 
it (5. οἵ 


tive 
a compulsory adjournment at any stage of the case, 
Sessions Court may refuse to adjourn (sub-section 9) when 
opinion that the application has been unreasonably delayed.” Under the 
Present sub-section, the Magistrate is bound to adjourn the esse—Sizetaf 
Singh, 22 ALJ. 430, 26 CrL.J. 139 (140), and the Magistrate while 
granting the adjournment has no power to Impose any condtion—Daye~ 
qwantt V. Bitanand, 30 P.L.R. 657, 30 CrL.Jj. 1048, After an applica 
tion is made under this clause, the Magistrate is bound to adjourd the 
eabe at once, and cannot proceed with the case and record any evidence 
at all—Sartay Singh, supra; Churanji Lal, 9 Lah 537, 29 Cr.L J. 815. 

But an application for adjournment cannot be granted if no ground 
is stated therein and the application is made at a very tate stant, “ © 
alter the evidence on behalf of the opposite party has been closed far 
ν, Murari, 34 C.W.N. 59 (61), 1929 Cr. Ὁ. 522; or if it is made after 
the arguments have been heard, and when nothing remains to be done 
hy the Coust except to deliver judgment~Chockalingam, 52 Mad 355, 
30 Cr.LJ. 908 

When an application is made under this clause, it is not for πὲ 
Magistrate to decide whether the applicant hss an apprehension that be 
would not receive a fsir trist et hls hands, That is the function oft 
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High Court. The Magistrate is bound to adjourn the case, unless in his 
judgment he Is bona fide satisfied that the applicant has no intention of 
making an applicauon for transfer—Jatoi v. Emp., 20 SL.R. 122, 27 
CrLj. 935 (037. When a party applies for adjournment and notifies 
his intention to apply for a transfer, the Magistrate should satisfy him- 
self that the party has a bona fide intention of moving the High Court 
and that the notification is not a mere pretext to obtain an adjournment. 
If it is found that the party has no such bona fide intention, the adjourn- 
ment should be refused, But the Magistrate should not refuse applications 
for adjournments on conjectural grounds tt is only when it is quite 
clear to him that there Is no bona fide intention of apptying for a transfer 
that he can refuse to adjourn—Nathoomal, 20 S.LR. 54, 27 CrL.J 40 
(42, 43) 


A refusal to adjourn the case without just cause Is by itself a 
sufficient ground for transfer of the case—jator v Emp, supra; Shena 
Uka, 3 5.1. Β. 155, 10 Cr.L J. 570, 4 1.0 379, Otendas, BSLR 341, 
16 Cr.L.J. 476, 29 1C 108 


If the accused applies to the High Court and obtains an order of 
transfer, all proceedings held by the Magistrate after the accused had 
Notified his intention of making an application for transfer would be void 
—Nathoomal, supra 


The postponement should be for a reasonable time to allow the party 
to mave the High Court for transfer A postponement for too short ἃ 
time is useless—19 Mad 375 An adjournment for six days is not ἃ 
reasonable time within which to move the High Court—2 Weir 686 


1388. Magistrate proceeding with the case after 
issue of rule for transfer —When an application was made under sub- 
section (8), and the Magistrate without passing any orders thereon pro- 
ceeded with the case, and even though a telegram to the effect that a 
rule nist by the High Court staying proceedings had been issued was 
shown to the Magistrate, he examined some morse witnesses for the 
Prosecution and committed the acctised, it was held that the action on the 
Part of the Magistrate was enough to show a bias, and consequently a 
transfer was necessary—11 C WN 507,5CWN 110,2CW.N 498, 
16 C_W.N 1031. IF the Court entertains any doubt about the truth of the 
telegram, it should have satisfied itself by telegraphing to the Registrar of 
the High Οουτ πὸ CWN 110, 2 CWN, 498 Where, upon the High 
Court haying sssued 2 rule staying further proceedings, the penhoner sent 
a telegram which was laid before the trving Magistrate, but the petitioner 
having failed to appear on the date previously fixed, the Magistrate issued 
a warrant upon the petitioner, 1t was held that the sending of the telegram 
did not in any wav absolve the petitioner from the obligation to appear 
before the Court on the date Axed, and the issue of the warrant upon the 
petitioner was no ground for transfer of the case—Chandi Prasad, 17 
CW.N. 536, 14 CrLJ 823 But where further proceedings having 
been stayed by the High Court's order, one of the complainants appeared 
before the Magistrate on the date fixed for hearing and apprised him of 


Cr. 89 
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that order, but the Magistrate instead of staymg further proceedings 
issued a warrant for the arrest of the complainant wha had not appeared, 
eid that the Magistrate’s action was unjust and hostile to the complain- 
afits and the case must be transferred—Fazal Ahmad v, Abdulla, 7 
Lah.L.J. 571, 26 PLR. 701, 27 Cr.L.J. 104. 
Where the High Court granted a transfer on the 26th, and on the 27th 
a telegram to that effect was shown to the Magistrate, and the Magistrate 
adjourned proceedings till the 30th So that the order of the High Court 
might reach him; and on the 30th the Magistrate proceeded with the 
case and convicted the accused, and on the 3151 the order of the High 
Court reached the Magistrate, εἰ was held that the Magistrate's action 
though not iMegal was indiscreet, in as much as he did not wart sufiiciently 
for the order of the High Court to reach him—Raranlal 46 
Sub-section (9) :—Under this sub-section the Sessions Court may 
retuse to adjourn when it ts of opinion that the application has been ὑπ- 
reasonably delayed. The reason is that ‘‘the calendars of Sessions Courts 
involving the convenience of jurors, assessors and parties are peculiarly 
Viable to be upset by the postponement of cases’—Statement of Objects 
and Reasons (1914). 
526A, (1) Where any person subject to the Naval 
High Court to trans. Discipline Act or to the Army Act 
fer for trial to itself in or fo the Air Force Act is accuse! 
certain cases. of any offence such as is referre to 
in proviso (a) to section 41 of the Army Act, the Advocate 
General shall, if so instructed by the competent authority, 
apply to the High Court, for the committal or transfer of 
the case to that High Court, and thereupon the igh 
Court shall order that the case be committed jor trial to 
or be transferred to itself and shall thereafter proceed to 
try the case by jury. 

(2) The Governor-General in Council may, by noli- 
fication in the Gazette of India, declare any officer to be 
the competent authority for the purpose of issuing instruc- 
tions under sub-section (1) in regard to any class of cases 


specified in the notification. 
This section has been added by see. 32 of the Criminal Law Amend- 
ament Act, XII of 1923 
527. (1) The Governor-General in Council may, 
by notification in the Gazette of 
Power of Gorermer India, direct the transfer of any 


General in Council to 
transfer etiminal eases particular * * case or appeal τοῖν 
and appeals. one High Court to another Hig 


Court, or from any Criminal Court subordinate to one 


_ 


. 
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High Court, to any other Criminal Court of equal or, 
auperior jurisdiction subordinate to another High Court, 
whenever it appears to him that such transfer will promote 
the ends of justice, or tend to the general convenience of 
parties or witnesses. 


φ The Court to which such case or appeal is trans- 
ferred shall deal with the same as if it had been originally 
instituted in, or presented to, such Court. 


The word “criminal” has now been omitted from this section by 
sec 146 of the Cr. P. C Amendment Act, XVIII of 1923 


528. (1) Any Sessions Judge may withdraw any 
‘Sessions Judge may case from, or recall any case which 
yithdraw | cases from he Ras made over fo, any Assistant 


Judge, Sessions Judge subordinate to him. 


(2) Any Chief Presidency Magistrate, District 
_ District or Sub-divii Magistrate or Sub-divisional Magis- 
signal Magistrate may trate may withdraw any case from, 
cases, or recall any case which he has 
made over to, any Magistrate subordinate to him, and 
may inguire into or try such case himself, or refer it for 
inquiry or trial to any other such Magistrate competent 
to inquire into or try the same. 


(3) The Local Government may authorize the District 
pirower jfo. authorize Magistrate to withdraw from any 
witha Maristrate '¢ Magistrate subordinate to him either 
cases such classes of cases as he thinks 
proper, or particular classes of cases. 

(4) Any Magistrate may recall any case made over 
by him under Section 192, sub-section (2) to any other 
Magistrate and may inquire into or try such case himself. 

(5) A Magistrate making an order under this section 
shall record in writing his reasons for making the same. 


(6) The head of a Village under the Madras Village- 
Police Regulation, 1816, or the Madras Village-Police 
Regulation 1821, is a Magistrate for the purposes of this 
section. 

Change —Sub-sections (1) and (4) have been newly added, and 
sub-section (6) has been slightly amended, by sec 147 of the Cr. P, C. 
Amendment Act, XVIII of 1923, - 


f 
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Sub-section (1) :—‘‘In order to facilitate arrangements for the 
disposal of sessions business, it is proposed to empower Sessions Judges to 
withdraw or recall cases from the file of Assistant Sessions Judges. This 
question does not arise in the case of appeals as they are heard by Sessions 
or Additional Sessions Judges Statement of Objects and Reasons (1921). 


1389. Sub-section (2) :—District Magistrate and Sub-divsionat 
Magistrate :—Under this section, the District Magistrate and the Sub- 
divisional Magistrate within his sub-division have co-ordinate jurisdiction 
The Dustrict Magistrate cannot set aside a transfer made by the Sub- 
divisional Magistrate, on the ground that the reason which induced the 
Sub-divisional Magistrate to transfer the case are im his opinion insufficient 
If the District Magistrate interferes on such ground, his action would be 
virtually entertaining an appeal against an order of the Sub-divisional 
Magistrate passed under this section If the District Magistrate is of opsmion 
that the order of the 5. D. Magistrate iS not legal or proper, he can take 
action under sec. 435 or 438. He can interfere with the transfer made by 
the Sub-divisional Magistrate only on the ground of expediency, it, he 
can withdraw the case from the Magistrate to whom it was transferred 
by the S. D. Magistrate, on-the ground that it 1s inexpedient that 
that Magistrate should try the case; and the District Magistrate may 
then try the case himself or refer it to some other Magistrate—Raghunatha 
Pandaram, 26 Mad. 130; Kishori Lal, 30 Cr LJ. 654 (All), Magistrates 
of co-ordinate jurisdiction should not interfere with each other's jurisdic~ 
tion. Where a District Magistrate acts on his own initiative in transterring 
a criminal case, his order is not vitiated by the fact that another 
Magistrate of co-ordinate authority (eg. the Sub-divistonal Magistrate) 
has refused to make the transfer But if the District Magistrate 
examines the reasons piven by the 5 D. Magistrate and finds them to be 
wrong, that amounts to interfering by way of appeal, and the order of 
transfer passed by him 13 not sustarnable in law—Narayanasamy ΝΑ 
Kuppusamy, 5 LW. 372, 18 Cr.L.J. 57 (58). But in Thaman v. Alagirt, 
14 Mad 399 it has been held that a Magistrate subordinate to the Sub- 
divisional Magistrate is also subordinate to the District Magistrate within 
the meaning of this section, and the District Magistrate can set aside 
an order of transfer made by the Sub-divislonal Magistrate, if he is οἱ 
opinion that there were no sufficient grounds for the transfer, and cit 
retransfer the case to the file of the original Magistrate from whom It 94s 
transferred by the S D Magistrate. 


But this section cannot be so read as to imply that after 8 District 
Magistrate has transferred some cases from one file to the file of snother 
Magistrate, a sub-divisionsl Magistrate who is subordinate to the District 
Magistrate has jurisdiction to nullify that order by ordering a fresh trans 
fer of the cases to his own fle~Md. Akbar ν. Emp., 47 All. 288, 23 A- 
L.J. 133, 26 Cr LJ. 538. 

Chief Presidency Magistrate :—The Chief Presidency Magistrate has 
under this section power to withdraw any case from one of the Presidency 
Mapistrates and refer it for ingulry or trial to any other Presidency” 
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Magistrate—In re Nageswar, |} Bom.L.R. 387, The Chief Presidency 
Magistrate has power to transfer to his awn file a ase which had been 
transferred ta the Fourth Presidency Magistrate for disposal by the Addl. 
tional Chief Presidency Magistrate who took cognizance of the offence ~ 
Mohim Mohan v, Punam Chand, 51 Cal 820, 28 C.W.N 903, 26 Cr, 
1.1. 101. 


1390. Transfer :—Cascs which can be transferred :—This section 
is applicable to—{1) proceedings under Chapter VilI—Dinendra, 8 Cal. 
851; (2) proceedings under Chapter Xll—Satssh v Rajendra, 22 Cal 898; 
2 C.L.J. 614, Καὶ Mohan v Prosunno, 5C WN 696, 2 PLT 186, 
and (3) proceedings under sec 488—Ghulam, 1005 P.R 5. 


The term “case” includes a proceeding upon a complamt as soon 
as the complaint has been recessed by the Magistrate who takes cogniz- 
ance of the offence complained of A case can be transferred even before 
the Magistrate decides to issue process against the accused—Asaram v. 
Bhagnrath, 11 1.0. 621, 12 Cr.L J 437, 7 NLR 97 


Case when can be transferred —(1) A case may be translerred as 
soon as the complaint is filed and the Magistrate takes cognizance of the 
case and before he issues process A person who apprehends that a com- 
plaint made against him walt not be wmpartially tried by the Magistrate 
is entitled to have the case transferred even before issue of any process 
against him—Asaram v Bhagtrath, supra But when a complaint has 
been dismissed by a Magistrate under sec 203 and the Sessions Judge 
has directed further inquiry into the case, the District Magistrate cannot 
transfer the case from the file of that Magistrate to any other Magistrate— 
11 C.W.N. 316 (2) A case cannot be transferred at a very late stage of 
the trial, when the prosecution evidence has been taken and all that 
femains to be done is to pass an order of commitment or discharge-—~ 
Pakiria, 2 Weir 691. (3) A District Magistrate ought not to transfer a 
case pending before a subordinate Magistrate after the whole of the 
prosecution evidence has been taken and the Magistrate has expressed 
an opinion that the evidence for the prosecution 1s not sufficient to support 
the charge—Nobo, 14 WR 12, Gobind Swain, 2 Pat 333 (4) A case 
which has been disposed of by a competent authority cannot be withdrawn 
vy the District Magistrate to his file under this section—i7 C WN 451. 
But where several persons were charged before the police with rioting 
and only one of them was sent up by the police for trial-and convicted, 
whereupon the complainant asked the Magistrate to issue process against 
the other persons, but the Magistrate refused, and the District Magistrate 
thereupon withdrew the case to his own file, it was held that the District 
Magistrate had ample jurisdiction to do so, the refusal of the subor ἡ 
Magistrate to issue process agamst the other accused did not di 
the case Anally, but the case was still pending before the s 
Magistrate—5 C WN 488 (5) Where the records of a cv 
sent to a Head Assistant Magistrate under sec 349 for ε 
punishment, the case can be validly transferred at the 
District Magystrate to a Joint Magistrate—Chandra Sekar 
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To whom cases may be transferred: ~The District Magistrate, alter 
withdrawing a case, can refer it to any subordinate Magistrate. An 
Additional District Magistrate is now subordinate to the District Magis- 
trate under the express provision of Section 10 (3) and the latter can 
transfer cases to the former. The contrary ruling in 34 Cal 918 is no 
longer good law. When a Magistrate is gazetted to the office of the 
Chairman of the Municipal Board and takes charge of that office, he is 
thereby divested of his office as Magistrate. He ceases to be subordinate 
to the District Magistrate and the latter cannot transfer any eriminal 
case to him for trial—36 AN 513. Moreover, the case must be trans- 
ferred to a Magistrate competent to iry the case. A District Magistrate 
cannot transfer a case under sec. 107 to a second class Magistrate 
Govind, 37 All. 20, or to a Magistrate who has no local jurisdiction over 
the matter—-Konda Reddy y. K. E., 41 Mad. 246 

A District Magtstrate, after he has transferred a case from a Sub- 
divisional Magistrate, can retransfer the case to the same Sub-divisional 
Magistrate; such retransfer does not amount to reviston of his own original 
order of transfer, as an order of transfer is not a final order—Ramalinga, 
51 Mad, 610, 29 Cr.L.J. 734, 55 M.L J. 217 


1391. Grounds of transfer :—The District Magistrate t 
powers under this section are very wide and undefined, and he shou! 
exercise the powers with due discretion and for really good reasons 16 
P.R. 13; Ghulam Mofiuddin, 20 Cr.L.J. 402; Jagashar, 1920 CrG. 


660 (All). 

When personal allegations are made against a Magistrate 45 grounds 
of transfer, the District Magistrate must require strict proof of the allegs 
tions—In re Mahadhu, Ratanlal 590. To move a case from one Magistrate 
to another on grounds personal to such Magistrate js tantamount 10. 8 
severe censure on such officer, and the very clearest grounds must exist 
before a transfer can be allowed—6 B.H.C.R 69; and moreover the 
Magistrate must be given an Opportunity of answering the allegations 
made agatast him by she spplicant—Vedu Bopy v Bhagwandas, 5 Bom 


L.R. 28, 

Where a Magistrate [πὶ the Course of an investigation held a protonged 
inquiry during which he made a number of notes, and collected Δ ue 
amount of Information which by reason of the way in which it was scquire: 
he could not properly of legally consider in arriving at a judicial deter 
munation, and the notes made by the Magistrate were of such 2 ea 
that he ought to be examined as a witness in respect thereto, it #55 He 
that in such a Case, the Magistrate ought not to try the case, bat that it 
must be transferred to some other Magistrate—21 Cal. 920, 20 W.R. 
The fact that a Magistrate before whom a case Is pending Is s{s0 Ὡς 
Treasury OMicer and has very little time at his disposa) by virtue of : 
duties as a Treasury Officer is not a sufficient ground for directing 
transfer of a case from his Court—Ghulam Mohinddin, 20 Cr 1}. ἢ 
{Pat}, 51 16. 162 Where a Magistrate tried and convicted an aan 
in # case and expressed en opidlon that the evidence of the aecuse 
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not believable, it was held that the expressed opinion in itslf was no 
ground for ἃ transfer of another case against the same accused by a 
different complainant under a diferent set of facts—Hayat Khan, 4 P.L.W, 
21, 19 Cr.L.J. 121. The fact that the trial of a case before a Magistrate 
extended for a long time (Ὁ g, 3 months) is not a vital ground for with. 
drawing the case from the file of the Mapistrate~fewraj v. Dullabji, 19 
Cr.b.J. 129 (δα), 43 1 C. 407 


1392, Recording reasons .~Sce sub-section (5). The reasons 
for transfer of ἃ case from one Magistrate to another must be recorded— 
Ratanlal §90, 5 Lah L.J 230; Venkatachalam v Chairman, 16 Cr.L.] 
626 (Mad.), 30 1 C. 450, and an omission to record reasons renders the 
order of transfer lable to be set aside—In re Venkata Reddi, 1924 MW N. 
673, 26 Cr.L.f 221. But the Calcutta and Patna High Courts are of 
opinion that a failure to record the reasons wifl not vitiate the proceedings 
unless it has prejudiced the accused—34 Cal 918, Mahomed Sharif v. 
Hart Prasad, 5 Pat 229, 27 Cr.L.J 1214 Where by virtue of a Govern- 
ment order the District Magistrate had been directed to withdraw all cases 
in which complaints had been made against a police officer, the omission 
to record reasons therefor was a mere iregularsty and did not vitiate the 
subsequent proceedings—Dukh: Kewat, 28 All 421 


1393. Notice .—Although the section does not provide for the 
giving of a notice to the opposite party, still on general principles notice 
should be given to the party affected, so as to give him an opportunity of 
showing cause against an order of transfer—Ajodhya v, Paryag, 7 C W.N 
114; Kamatcht Ammal, 30 LW, 401, 30 Cr.L.) 1043; Sardara y. Emp., 
5 Lah tJ 230, Daud Hussan, Ratanlal 460, In re Ratanji, Ratanlal 474, 
Mulubha:, Ratanlal 655, Krishna Anant, Ratanlal 877, Umrao v. Fakir, 
3 Ail, 749, Teacotta v. Ameer Majee, 8 Cal 393, In re Nageshwar, 1 
Bom L.R 347, Vedu v. Bhagwandas, 5 Bom LR 28, Imp v, Sadashiv, 
22 Bom. 549, Baksha v. Tahlu, 1902 P.R. 28; 14 C.PLR. 190; UBR 
{1897—1901} 392, Ramalinge, 51 Mad. 610, 29 CrLJ] 734 Where a 
transfer is made at a late stage of the trial, eg, when all the prosecution 
witnesses have been examined, the Magistrate does not exercise a sound 
discretion in not giving notice to the accused~6 ML,T 14, 1887 AWN 
53, Mahadhu, Ratanlal 590. Where at the instance of the complainant a 
Sub-divisional Magistrate after hearing the parties has transferred a case 
from the Ale of one Sub-Magistrate to that of another, it 1s incument 
upon the District Magistrate when re-transferring the case at the instance 
of the accused, to give notice to the complainant—In re Manikham, 39 
MLJ 714, G0 10. 55, 22 CrLJ 199 

But 1m several other cases it has been held that the issue of a notice 
is not mandatory, and the want af notice does not amount to illegality 
but to mere impropriety The question of propriety 1s one to be decided on 
the facts of each case—In re Hawajt, 21 Bom.LR 276, 50 IC. 496, 
20 CrLJ 320, In re Vir. 6 BomLR 856 The question is general 
in Its tefms, and although as a rule of practice it 1s desirable that 1 _~ 
should be issued, still it cannot be said that the omission to issue 
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is in itself a reason for setting aside the order of transter—Gobinda v 
King Emp, 2 Pat. 333, A.L.R 1923 Pat 228; Bagh Al v. Md. Din, 6 
Lah, 541, 27 Cr,L.j. 411. If the opposite party acquiesces in the transfer, 
he cannot complain on the ground of absence of notice—Asaram v. 
Bhagirath, 7 N.L R. 97, 11 IC. 621, 12 Cr.L.J. 437. When the District 
Magistrate transferred a case suo mofu on admunistrative grounds, no 
notice was held to be necessary—1910 P.R. 3. When the order of transfer 
was made at the request of the trying Magistrate, no notice need be 
Riven to either party—Kuppumuthu, 24 Mad 317 Where there was 
ereat delay in disposing of a petty case, an order of transfer could be 
made without notice to the accused to shew cause against the order—2 
Weir 692, When by virtue of a Government order the District Magis- 
trate was directed to withdraw all cases in which complaints had been 
made against a police officer, no notice to the complainant was necessary 
before making a transler—/a re Dukhi, 28 All. 421. 


1394. Power of District Magistrate after transfer :— 
‘The istrict Magistrate after he has transferred the case to a sub- 
ordinate Magistrate has no jurisdiction relating to the case, so long as 
the transfer subsists, But he cas again withdraw the case to his own 
file if he thinks fit—Mrs. Belihas, 12 W.R 53, When a District Magis- 
trate makes an order of transfer, the case 1s out of his hands, and the 
District Magistrate has no jurisdiction to make any order in the case 
when it is properly serzed of by ἃ subordinate Magistrate—Ayad Lal, 
32 Cal. 783. He cannot dismiss the complaint, much less prosecute 
the complainant—Sh Kutab Alt, 3 C.W.N. 490; nor can he issue process 
for the apprehension of the absconding accused~27 Cal 979. He can 
make no order in the case except such order as may be made by him 
by way of revision—Radhabullabh v Benode, 30 Cal 449 

Powers and duhes of Magistrate to whom case ts transferred .—When 
a case has been transferred after process has been Issued to the accused, 
the Magistrate to whom the case has been transferred should procetd trom 
the stage in which the preceedings were left He cannot £0 pack and 
dismiss the complainant under sec. 203—19 WR, 28. 

The Magistrate to whoni a case is transferred can act upon the 
evidence already recorded by the Alagistrate from whom the case 15 
withdrawn. See notes under sub-section (3) of sec. 350 

The Magistrate to whom s case is transferred cannot further transfer 
the ease to some other Magistrate subordinate to him~Zashir Husain 
y. Ali Hussain, 30 All. 166; Darra v. Muket, 12 ALJ. 277, 15 Cr-LJ 
357. 

. b-sec. (6) :—This sub-section supersedes 15 Mad. θὲ 
eye ees 1882 2, in which it was held that the village Head- 
man not being a Magisirste, no case from his file could be transferred to 
the file of another Magistrate. 

Priot to its present 2mendment, this sub-section applied only to yillaze 
Headmen appointed under Madfas Regulation IV of 1821; and therefore 


~~ 


Src. 5283λ.} THE CODE OF CRIMINAL PROCEDURE 1417 


a District Magistrate was not competent to transfer a case from a village 
Headman appointed under any other Regulation (e.g., Reg. 1 of 1816)}— 
26 Mad. 394. This case is now overruled as the present sub-section 
expressly mentions the Regulation of 1616 


1395. Revision :—The High Court will not interfere in revision 
with an order of the District Msgistrate dismissing an application under 
sec. 528 for the transfer of a case The High Court's powers of revision 
are in express terms limited to those conferred by certain sections men- 
tioned in section 439; section 526 is not one of those. The Letters Patent 
does not confer any power of transfer over and above that conferred by 
section 526. The remedy of the applicant is to make an independent 


petition for transfer under section 526 supported by affidavit or affirma- 
ton—Ashu ν. Maung Po Kha, 1 Rang 632 


CHAPTER XLIVA. 


SUPPLEMENTARY PROVISIONS RELATING TO EUROPEAN AND 
INDIAN BRITISH SUBJECTS AND OTHERS. 


This Chapter has been added by section 33 of the Criminal Law 
Amendment Act, XII of 1923 


528A. (1) Where, in any case to which the provi- 
Ἐξ ποτα τς ee NT sions of Chapter XXXIII do. not 
with as European or a@Pply, any person claims to be dealt 
Indian British subject, with as an European or Indian 
or as European or ae = 
American British subject, or where any person 
claims to be dealt with as an European (other than an 
European British subject) or an American, he shall state 
the grounds of such claim to the Magistrate before whom 
he is brought for the purpose of the inquiry or trial; and 
such Magistrate shall inquire into the truth of such state- 
ment and allow the person making it a reasonable time 
within which to prove that it is true, and shall then decide 
whether he is or is not an European British Subject or an 
Indian British subject, or an European or an American, ase 
the case may be, and shall deal with him accordingly. 
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(2) When any such claim is rejected by the Magis- 
trate and the person by whom it was made is committed 
by the Magistrate for trial before the Court of Session, and 
such person repeats the claim before such Court, such 
Court shall, after such further inquiry, if any, as it thinks 
fit, decide the claim, and shall deal with such person 
accordingly. 

(3) When any Court before which any person is 
tried rejects any such claim as aforesaid, the decision shall 
form a ground of appeal from the sentence or order passed 


in such trial, 
This is the old section 453 with certain alterations. 


1396. Analysis of section :—(2) An Indian British subject 
claiming to be dealt with as such must put in his claim before the Magys- 
trate before whom he is brought for the purpose of inquiry or trial, 
according ta the provisions of sub-section (1) This sub-section applies to 
Presidency Magistrates as well as Magistrates in the mutassa) (Ὁ) " the 
Magistrate rejects the claim and tries him, the decision shall form 4 
ground of appeal from the sentence or order passed in such appeal See 
sub-section (3), This sub-section apphes 10 Presidency Magistrates as well 
ἃ5 to Magistrates in the mufassal. (0) If the Magistrate rejects the clsim 
and commits the accused to the Court of Session, he may repeat the 
claim before the latter Court. See sub-section (2). It should be noted 
that under sub-section (2) such repetition may only be made before 5 
Court of Session (im the mufassaf} and not before the High Court 
Sessions (4) If the Court of Session reyects she claim and tries the 
accused, the decision shall form a ground of appeal from the sentence or 
order passed in such tral. (6) If a clam is made before a Presidency 
Magistrate and rejected by him, and the accused is commutted to the 
High Court, there is no provision for repetition of the claim before the 
High Court, and the accused will not be entitled to pur in, under sec zis 
of the Code, before the High Court a further claim for being tried by 9 
Jury the majority of whom should be Indisns. Bur the decision of the 
Presidency Magistrate rejecting the claim is not final, and Is subject 10 
revision by the High Court—Emp. v, Harendra Chandra, 51 Cal. 90? 
(989, 990), 29 ΟΝ, 354, 26 Cr-LJ, 385. 

1397. Claim as to status :—Evidence :—The plea that the 
accused is an European British sublect must be substantiated by ample 
Evidence. Where the prisoner pleaded thst he was an European British 
subject, but the evidence as to his nationality wes incomplete, it was held 
that the plea was not made out—Turnboll, 2 Wer 11, 6 MUCR. 7 
Sa also, 3 mere statement by the prisoner that he is an European British 
Subject cannot be acted upon Clarke v, Beane, 5 WR. 53, The Jodee 
“may be satisfied by the appearance οἵ the prisoner snd the circumstances 

_v brought foreard at the time that the ples [5 truc, but It he fs not so Βα τε, 
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fled, and the plea fs persisted In, git must be substantiated by sufilcient 
evidence—Turnbull, 6 M.H.CR 7. A statement in an affidavit by the 
accused's wile that she heard from their grandparents while they were 
all fiving together that the accused's grandfather was born In England of 
English parents, though not controverted by the Crown by a counter- 
affidavit, is hearsay evidence, and fs nat sufficlent to establish the status 
of the accused as an European British Subject—Thomas v. Emp., 53 
Cal, 746, 27 Οτ.1..}. 1304 (1306) 

Opportunity to plead must be given-—The Magistrate trylng the 
prisoner ought to give him an opportunity of pleading that he is an 
European British subject—Clarke v. Beane, 5 WR 53 

Time for making clam:—A claim on the pround of status may be 
put forward belore a committing Magfstrate at any time up till the time 
when the commitment is made—Emp y Harendra, 5) Cal 980 (091), 


528B. If in any such case an European or Indian 
᾿ ar British subject or an European 
Failure to plead statue (other than an European British 
subject) or an American does not 
claim to be dealt with as such by the Magistrate before 
whom he is tried or by whom he is committed, or if, 
when such claim has been made before and rejected by 
the commiting Magistrate, it is not repeated before the 
Court to which such person is committed, he shall be 
held to have relinquished his right to be dealt with as 
an European British subject or an Indian British subject, 
or an European or an American, as the case may be, 
and shall not assert it in any subsequent stage of the 
case. 
This is the old section 454 with certain alterations 
1398. Waiver :—An Evropean British subject can relinquish his 
tights. The provisions of this Code give certain rights and Privileges to 
the European British Subjects, which rights they are at liberty to give up 
—6 Cal. 83. Failure to make ἃ claim amounts to a relinquishmen; of 
tights—Alexander Ruffe, 1912 PR 6, 13 CrL} 197 Where the 
Magistrate explained to the accused his rights under this Code ang then 
asked him if he claimed to be dealt with as such, and the accused gro 
that he did not claim the rights, it was held that he had yer; A 
the rights~Bartndra Kumar Ghosh, 37 Cal. 467 If no claim ig κῶν ene 
ward before the committing Presidency Magistrate, the accused τ 
allowed to assert before the High Court any claim to be ties τ, 2 jeer 
the majority of whom should belong to his own nationstey pe τ 
Harendra, 51 Cal 980 (991), 29 CWN 384 But the gvy-- ge ot 
accused to avail himself of his right to claim the benes: (ας, 
does not conclude the matter and he is not debarres παπ * gpm 
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the conditions mentioned in clause (a} or (δ) of sec 443 exist—Martin- 
dale ν. Emp., 52 Cal. 347, 29 C.W.N. 447, 26 Cr.L J. 401. 

The expression ‘‘any subsequent stage of the case’ includes the 
stages of appeal and revision—Jeremiah v. Johnson, 45 ML.J, 800, 25 
CrL.J, 231. 

Magistrate whether bound to inform accused of his rights —The 
Calcutta High Court holds that betore an European British subject can 
be considered to have waived the privileges conferred upon him by this 
Code it must appear that his rights were distinctly made known to him 
to enable him to exercise his choice and judgment whether he would or 
would not claim those rights—Quiros, 6 Cal. 83. Where this was not 
done, the conviction was set aside—Baladey ν. Charke, 18 ΟΝ, 385, 
and the records were returned to the Magistrate with a direction that he 
should explain to the accused all the privileges he was entitled to as an 
European British subject and definitely ascertain from him whether he 
waived his claims—Nuty, 7 N.L.R, 93, 11 1.C. 620, 12 Cr.LJ 436 
But the Punjab Chief Court holds that it is not the duty of the Magis- 
trate to ask cAtegorically whether the accused claims his right a3 an 
European British subject, much tess his duty to explain his right to him 
as such subject. The Legisfsture sppears to presume that a person 
entitled to a privilege knows of its existence, and that if he desires to 
assert it he will assert it—Tobin, 1885 P.R. 5. 

Revocation of waiver :~-The waiver is not irrevocable, If the with- 
drawal of the waiver is made promptly and shortly after the waiver had 
teen made, and if substantially nothing had been done in the interva? 
on the waiver, the withdrawal should be allowed—Sterling, 1908 P.R. 1, 
7 CrLj) 274; Keough, 1878 P.R 17 

5286. Where a person, not being an European 
«τὶ British subject, is dealt with as an 

rial of person as be- Hes Ἢ 
longing to elas to European British subject or not 
which he does not being an Indian British subject is 

es dealt with as an Indian _ Britis 
subject or, not being an European (other than an 
European British subject) or American, is dealt with ὅσ 
an European or American, and such person does not 
object, the inquiry, commitment, trial or sentence, 88 
the case may be, shall not, by reason of such dealing. 
be invalid. 

This is the old section 455 with certzin alterations 

528D. (1) Unless there is something repugnant in 

Application of Acts the context, all enactments, made 
contering  Jurtdietion by the Governor-General in Counct 
on Magistrates or or the Indian Legislature which 
a Geuste olySestion confer on Magistrates or on the 
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Court of Session jurisdiction over offences shall be 
deemed to apply to European British subjects, although 
such persons are not expressly referred to therein. 


(2) Nothing in this section shall be deemed to 
authorise any Court to exceed the limits prescribed by 
this Code as to the amount of punishment which it may 
inflict on an European British subject or to confer juris- 
diction on any Magistrate of the second or third class 
for the trial of such subjects. 

This is the old section 459 with certain alterations 


CHAPTER XLV. 
OF IRREGULAR PROCEEDINGS. 


Irregularities which 529. If any Magistrate not 
do not vitiate proceed- empowered by law to do any of the 
ings. following things, namely :— 

(a) to issue a search-warrant under section 98; 

(b) to order, undet section 155, the police to 
investigate an offence; 

(c) to hold an inquest under section 176; 

(d) to issue process, under section 186, for the 
apprehension of a person within the local 
limits of his jurisdiction who has com- 
mitted an offence outside such limits; 

(6) to take cognizance of an offence under section 
190, sub-section (1) clause (a) or clause (b); 

(f) to transfer a case under section 192; 

(g) to tender a pardon under section 337 or section 
338; 

(h) to sell property under section 524 or section 
525; or 

(ὃ to withdraw a case and try it himself under 
section 528; ; 
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erroneously in good faith does that thing, his proceedings 
shall not be set aside merely on the ground of his not 
being so empowered, 


1399. Scope of Section :—Clause {f):—‘A case’ includes cases 
under Chapter VIIf or XI. See notes under Sec. 192. The irregulanty 
of transfer under Sec. 192 by a Magistrate not empowered is cured by 
this section~Dasarath, 36 Ca). 869; Kishori v. Srinath, 36 Cal, 370 


Clause (δ) :~See 20 All. 40 cited under Sec 337. 


Prejudice to accused :—Having regard to the provisions of this sec- 
tion read with Sec. 531, it must be shown that the proceedings wrongly 
held ia ἃ case have in fact occasioned a failure of Justice before they 
can be set aside~39 Cal, 119. 

530. {If any Magistrate, not being empowered by 
_deregularities which law in this behalf, does any of the 
vitiate proceedings, following things, namely :-— 
(a) attaches and sells property under section 88; 
(6) issues a search-warrant for a letter, parcel or 
other nc in the Post Office, or a telegram 
; in the Telegraph Department; 
(c) demands security to keep the peace; 
(d) demands security for good behaviour; 
{c) discharges a person lawfully bound to be of 
good behaviour; 
(9) cancels a bond to keep the peace; 
(6) makes an order under section 133 as toa local 
nuisance; 


(h) prohibits, under section 143, the repetition oF 
continuance of a public nuisance: 


(i) issues an order under section 144; 
Ὁ) makes an order under Chapter XH; 


(k) takes cognizance, under section 190, sub-sec- 
tion (1) clause (c), of an offence; 


(ὃ passes a sentence under section 349, on pro- 
ceedings recorded by another Magistrate: 


(m) calls, under section 435, for proceedings; 
a (n} makes an order for maintenance; 
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(0) revises, under section 515, an order passed 
under section 514; 


(p) tries an offender; 
(4) tries an offender summarily; or 
(r) decides an appeal; 

his proceedings shall be void. 


1400, Clause (j):—This clause refers only to a case where 8 
Magistrate is not competent, by virtue of the position he holds or the 
powers vested in him, to try a case of the character mentioned in 
sec. 145. But where a Magistrate is competent to try a case under sec. 
145, the fact that he has no local jurisdiction over the matter will not 
make the trial void—S C.W.N 686 


Clause (n):—lf an order under sec 488 1s passed by 8 Maglstrate 
who 1s duly empowered to try maintenance-cases, the order 1s not vitiated 
by the fact that the proceedings were taken in a wrong Court. To such 
a case sec 530 (n) does not apply, bur sec 531—-Sitram vy Sukia, 49 
ΟΣ] 205, 30 Cr.LJ 525. 


Clause (p):—If a Third Class Magistrate, not being specially em- 
powered by the Local Government, tries an offender under sec 2 of the 
Bombay Public Conveyances Act (IV of 1863), the trial is void—Q E 
v. Rama, Ratanlat 921 If a Second Class Magistrate tries an accused, 
who has actually committed an offence under sec 4091 P C., as though 
for an offence under sec 406 I. P. C., the trial and conviction are void— 
Sitaram, 1 Bom.L.R. 27 But where the offence consists of circumstances 
of aggravation which make it triable by a higher Court, and a 2nd Class 
Magistrate tries it, ignoring those aggravating circumstances, the pro- 
ceedings are not void ab initio under this section—Q E v Gundya, 13 
Bom 502, A distinction should be drawn between proceedings which 
are improper and proceedings which are void If a Magistrate tries an 
offender for an offence which is beyond his jurisdiction, his proceedings 
shall be void But where the facts disclose an offence within the juris- 
diction of the Magtstrate, it 1s a complete fallacy to say that he is not 
empowered to try the person charged for the offence which 1s within his 
jurisdiction merely because the same facts disclose a more serous offence 
which 1s beyond his jurisdiction No doubt it would be «mproper for a 
Magistrate to intentionally ignore the circumstances of aggravation which 
show that an offence beyond his jurisdiction has been committed, and 
to try the accused fer a lesser offence within his jurisdiction, but his 
proceedings would not be void on that ground—K E v Ayyan, 24 Mad 
675; Kuttuva Rowther v Suppan, 25 LW 86, 28 CrLJ 164 (165) 
See also 4 Bom L.R. 267, and Dawson v Καὶ E, 2 Rang. 455, 26 Cr 
LJ. 1108 

Where a trial 1s void under this section, sec 403 does not bar ἃ 
retriat Hussain Gaibu, 8 Bom 307, 1910 ΡῈ 7, 29 Cal 412 
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Clause {q):—Where a Magistrate deliberately disregards the offence 
actually complained of, viz., an offence not triable summarily, and tries 
it summarily, his proceedings are absolutely void—Kailash v foynuddi 
5 C.W.N. 252; 29 Cal. 409; 1907 PL.R 21; 4 Cal, 18; Emp. v. Rart 
Narain, 46 All. 446 Υ̓ 

Clause (r) —-The word ‘Magistrate’ in this section includes ἃ 
Sessions Judge; therefore if a Sessions Judge hears an appeal whiclr 
otght to have been presented to the High Court, the proceedings before 
the Sessions Judge are absolutely void—In re Abdulla, 2 Rang 386 
(387), 26 Cr.LJ. 203, A.LR. 1925 Rang. 39. 


531. No finding, sentence or order of any Criminal 
ach Court shall be set aside merely on 
pice nes in wrong the ground that the inquiry, trial or 
other proceeding in the course of 
which it was arrived at or passed, took place in a wrong 
sessions division, district, sub-division or other local area, 
unless it appears that such error has in fact occasioned 
a failure of justice. 

1401. Object and scope of section .—The policy of this 
Code as shown by secs. 531-538 is to uphold in most cases orders passed 
by a Criminal Court which was lacking in tocal jurisdiction or which has 
committed illegalities or irregularities, unless failure of justice has been 
occasioned or is likely to be occasioned through such want of jurisdiction 
or such illegalities or irregularities—Ganapathi, 42 Mad. 791. 

This section only refers to districts, subdivisions and local areas 
governed by this Code, and not to tributary Mahals bke Keonjhar or 
Mourbhanj to which the Code does not extend—16 Cal 667; 8 Cal. 985 

The ‘order’ under this section includes an order of committsl— 
Bhagwontia v Καὶ E., 3 Pat 417 (421), 26 Cr.L.J. 49 

Offence in one place, trial or commitment in another :—See Note 
S49 under section 177. See also 17 Mad. 402, cited under sec 532. 

Commitment to wrong Sessions :—See Note 549 under sec 177 

Trial at a place outside jurisdiction -—Whete a criminal appeal μᾶς 
heard and disposed of at a place which was outside the local fists ty 
his criminal jurisdiction, but where he had civil jurisdiction, it Raid hel 
that the procedure was an irregularity, but no failure of justice being 
occasioned thereby, the trial was not a nullty—Q. E, ν, Faz! Amr, Ww 
All 36 
Junsdiction of Court fo order forfeiture -—This section appl.cs only 
tO proceedings in 3 wrong place and cures defects as to Joeal jurisdiction. 
But It cannot cure a defect where 8 bond of appearance taken from rhe 
accused by one Magistrate is forfeited by another Macistrate, for it fs # 
defect rot of focal Jurisdiction but of personal jurisdictian—Mir Hosen, 
16 Bom. R. 84, 15 CrL J. 20S (cited under sec 514) 
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Failure of justice :—Where no objection was taken in the Lower 
Court, and the petitioner failed to show In the High Court that he had 
been prejudiced, the High Court declined to interfere—2] W.R. 88 
Even the fact that the objection to jurisdiction was taken at a com- 
paratively early stage of the proceedings was not a conclusive proof 
that the accused was prejudiced by the irregularity—Kalt Charan, 34 
C.L.J. 200, 22 Cr.L.J 666, 63 1C 458. 


532. (1) If any Magistrate or other authority pur- 
When irregular com. POFting to exercise powers duly 
mitments may be vali, conferred, which were not so con- 
dated, ferred, commits an accused person 
for trial before a Court of Session or High Coun, the 
Court to which the commitment is made may, after 
perusal of the proceedings, accept the commitment if it 
considers that the accused has not been injured thereby, 
unless during the inquiry and before the order of com- 
mitment, objection was made on behalf either of the 
accused or of the prosecution to the jurisdiction of such 
Magistrate or other authority. 


(2) If such Court considers that the accused was 
injured, or if such objection was so made, it shall quash 
the commitment and direct a fresh inquiry by a com- 
petent Magistrate. 


1402. Scope of Section :—Sec. 531 must be read as complete 
in itself and not as in any way cut down or limited by the praviso 
contained in the latter part of sec. 532. Sec. 531 applies only to cases in 
which there 1s no jurisdiction by reason of the inquiry, trial or other 
proceeding being held in a wrong local area Sec, 532 seems to refer to 
cases in which the Magistrate 1s competent to deal with the offence as 
having taken place within the local limts of his jurisdiction, but has no 
power to commit to the Sessions either because he 1s ἃ Second-Class 
Magistrate or for some reasons other than that of want of local jurisdiction 
—James Ingle, 16 Bom. 200 

This section apphes only to cases where the Magistrate or other 
authority who has assumed to commit has not been duly invested with 
the powers under which he has assumed to make the commitment, ite., 
when the defect is one personal to the committing authority and there 1s 
no defect im his proceeding—Shamal Khan, 1890 PR 16 This section 
does not deal with cases im which the defect in the committal order arises 
from want of territorial jurisdiction—James Ingle, 16 Bom 200; Rathiram, 
20 CrL.J 416 (Mad), 51 1C 176 It does not apply where the com- 
mitment 1s bad owing to a disqualification of the Magistrate under 
sec SS6—2 L.BR 209. It has no applicatton to commitments made by” 
Magistrates acting under sec 346—12 C.W.N. 136 But this section 


eh 6 eed. 
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apples Shere the commitment 13 srregaias by reason of want af sanction 
under sec 196 or 197-Q E v B G. Teak, 22 Bom, 112; ἢ. ὃ 
v. Morton, @ Bom 288, it also appies where the commirment of he 
approver who has broken the conditions of pardon} is irregular by 
reason of watt of the certificate of Public Prosecutor seguired under 
sec, 835 .-αὐίξα Wa v. Emp, 3 Rang $5, 4 Bur.L.j. 23 


Objection ta commitment :—}¥ a Magistrate, being empowered ἰδ 
commit to the Sessions but having na territorial jurisdiction over we 
place of offence, commuts ἃ case to the Sessions, the commitment Is yattd 
under sec, S31, and i cannot be set aside under section 532, although the 
objection to such commitment was taken defore the commitment~Q 
v. Reddy, 17 Mad 402 


Where objection to the want of jurisdiction of the Magistrate ἴδ com 
mut 1 Mat taken before the Magistrate, the High Court can accept the 
coramitment under this section, uf i considers that the accused 188 50) 
been prejudiwed thereby~Bel Gangadher Trlak, 22 Bom, 122. 


533. (1) Jf any Court, before which a confession 
Non-compliance with oF other statement of an accuse 
provitions of 8. 164 or person recorded or purporting Ὁ 

one be recorded under Section ἢ 
Section 364 is tendered or has been received in ev} en 
finds that any of the provisions of either of such wate 
have not been complied with by the Magistrate reco" ae 
the statement, it shall take evidence that such person 201” 
made the statement recorded; and, notwithstanding δ) 
thing contained in the Indian Evidence Act, [872, 5’ ot 
such statement shall be admitted if the error fos ™ 
injured the accused as to his defence on the metits- Ε 

@) The provisions of this section apply to Const 

Appeal, Reference and Revision. 5 ths 


1403. Scope of Section :—What this section means ᾿ only 
that where 8. confession or other statément οἱ an accused perso’ ton 
made, but in recording it the provisions of the faw have ποῖ meee ‘ee 
plied with, oral evidence Is admissible to prove that the confession © 
Statement wes didy made. The defect which this section intents ἐπ 
fs ane not of substance, but of form onty, 48. for Instance Ἧ' aie it 


81 
Magistrate has omitted to sitm the certificate, of has omined 19. εἰ cH. 


the certificate that the statement was taken in his nearing 2 4 hat 
702: 1915 PR. 17; or where the Magistrate has omitted to vad parts 
the required warming was given to the accused under src. y τ, ΕΤ2: 
Singh v, Emp. δ Lah. Αἰ5, Ὑ Lah LJ. 482; Romai ν. Ἐπιρ. 3 PAG 
Kheman v. Emp., 6 Lah. 38, 26 Crhj. 1074; Bawa Singh vated 
Lah.LJ. 230, 26 ΟΥ̓Κ. 1458; σε where the Magistrate πρὸ OY oes. 
thar the confession was voluntatily made Bot ommtred τὸ record ¢ 
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tions and answers which would show that the confession was voluntary— 
Rama Keriyappa, 31 Bom.L.R. 565, A.LR. 1929 Bom. 327 (328). But 
this section will not render a confession admissible when the provisions 
of the law have been fotally disregarded, as for instance where a state- 
ment has been neither signed by the accused nor certified by the Magis- 
trate—9 Mad. 224, 17 Cal 862, or where no warning was given at all 
under sec. 164—Partap v Emp, 6 Lah 415, A.LR, 1925 Lah. 605. 
This section has no application where no record whatsoever has been 
made of a confession—Gulabu, 35 All 260. But the Bombay High 
Court Isys down thst neither the language nor the object of sec. 533 
would justify a distinction between an omission to comply with the law 
and an infraction or direct violation of the law The test is that as long 
as the irregularity does not injure the accused as to his defence on the 
merits, tt con be cured under sec. SII—Vistem Bsbay:, 21 Bom, 495 
(501), Ο E. v. Raghu, 23 Bom 221, Rama Kariyappa, supra. In these 
cases it has been held that this section applies to omissions to comply 
with the law as well as to infractions of the law, 1e., to defects not 
only of form but of substance also. 

Irregularity in record of confession —See Notes 1037, 1038, and 
1042 under sec 364 

Omusston to sign the record —See Note 1040 under sec, 364 

Want of memorandum or certificate —See Note 519 under sec. 164 
and Note 1041 under sec 364. 


Irregularity in recording confession See note 516 under sec. 164. 


534. An omission to inform under S. 447 any 
Omission to give ine Person of his rights under Chapter 
formation’ Vander’ sce XXXII shall not affect the validity 
Pees of any proceeding. 
This section has been amended by section 34 of the Criminal Law 
Amendment Act, ΧῊ of 1923 
535. (1) No finding or sentence pronounced or 
Bete te atta passed shall be deemed invalid 
prepare charge.” merely on the ground that no 
charge was framed, unless, in the 
opinion of the Court of appeal or revision, a failure of 
justice has in fact been occasioned thereby. 


(2) If the Court of appeal or revision thinks that a 
failure of justice has been occasioned by an omission to 
frame a charge, it shall order that a charge be framed, 
and that the trial be recommenced from the point imme- 
diately after the framing of the charge. 

1404. Omission to frame charge :—An omission to frame 
a charge does not invalidate an order of acquittal and render it equivalent 


7 ᾿ 


f 
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to an order of discharge; such order is a har to a retrial for the same 
offence—3 All. 129. Mere omission to frame a charge will not justify 4 
reversal of the order of the fower Court, unless a failure of justice has 
been occasioned, especially where at the close of the prosecution 
evidence-in-chief, the Magistrate laid down the charge~-Madhab v. Emp., 
53 Cal. 738, 27 Cr.L.J. 1295, 

Where a charge was framed under sec, 147, I. P. C., but the accused 
Was convicted of an offence under sec, 323, 1. P. C., it was held that the 
conviction Was illegal on account of the absence of a charge under sec. 
323 1, P. C, and sec, 535 of this Code did not cure the defect, The 
words ‘‘merely on the ground that no charge was framed’ in this section 
Must mean a case where the offence be:ng a petty one, and the evidence 
being fairly taken, the Court framed no charge at all But where ἃ charge 
has been framed (in this case a charge under sec 147 J. P. C., was 
framed), this section does not apply and it cannot be said that the com- 
viction ‘shall not be deemed invalid merely on the ground that no charge 
was framed ;’ and the persons charged wndet sec. 1471. P. C., for rioting 
with the common object of causing hurt to the complainant 
cannot be convicted under sec. 323 J. P. C., of causing 
hurt to another person—40 Cal. 168 But in a recent case the same 
High Court has laid down that this section is not confined to cases 
where no charge at all has been framed, but also applies to cases m 
which no charge was framed of the particular offence of which the 
accused has been convicted (though a charge of another offence was 
framed}—Abdut Rahim v. K. E, 41 C.L.J. 474, 26 CrL.J. 1279 

Where a Magistrate framed a charge under section 19 (e) and (ἢ τὸ 
the Arms Act, and then submitted the record to the District Magistrate 
for his sanction and the District Magistrate sanctioned the institution of 
proceedings, whereupon the trial proceeded and the accused was con 
victed, it was held that the omission to frame a charge afresh after 
sanction was cured by this sectlon—Kaka v. K, E, 4 LBR. 24% 8 
Cr 1. 85. 


536. (1) If an offence triable with the aid τι 
Ὑεαῖ ΒΥ jary of assessors is tried by a jury, the ὮΝ 
offence triable with shall not on that ground only’ 
attessors, invalid, 
ed with the 


2) WF a fable by a jury is wi 
nae PS rel eas. tie trial shall not 


Trial with assessors on that ground only be invalia. 
fox! ffence triable by  nless the objection is taken before 
the Court records its finding. 
1405, Sab-section (1}:—~The difference between ἃ trial by jury a“ 
a trisl with the ald of assessors lies in the summing up of ee ee ‘he 
the manner in which the verdict of the jury and the Sie ἐπ 
τ 


assessors are taken. It Is at this fatter point that there Is 3 δ 
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ways, and if the accused does not put any objection at the crucial point, 
he cannot afterwards be heard to complain Where no objection was 
tsken at the trial, it wes too Iste to tske objection on appesl—33 Bom 
423. 

Sub-section (2):—Where a case was triable by jury but was tried 
with the aid of assessors and no objection was taken at the trial, it was 
held that the trial was not invalid, even though the accused was materially 
injured, by reason of the fact that the Judge differed from the opinions of 
the assessors and convicted the accused—Ganapatht, 23 Mad 632 The 
objection must be taken at the trisl and cannot be taken in appeal—Ibid 


537. Subject to the provisions hereinbefore con- 

tained, no finding, sentence or 

Finding or sentence Order passed by a Court of com- 

when reversible by rea- petent jurisdiction shall be reversed 

sion in charge or pro. oY altered under Chapter XXVII 

ceedings. or on appeal or revision on 
account— 

(a) of any error, omission or irregularity in the 
complaint, summons, warrant, charge, 
proclamation, order, judgment or other 
proceedings before or during trial or in 
any inquiry or other proceedings under 
this Code, or 

(b) (Omitted). 

(c) of the omission to revise any list of jurors or 
assessors in accordance with Section 324, 
or 

(d) of any misdirection in any charge to a jury, 

unless such error, omission, irregularity or misdirection 
has in fact occasioned a failure of justice. 

Explanation.—In determining whether any error, 
omission or irregularity in any proceedings under this 
Code has occasioned a failure of justice, the Court shall 
have regard to the fact whether the objection could and 
should have been raised at an earlier stage in the pro- 
ceedings. 

Change :~Clause (b) and the illustration have been omitted by 
sec 148 of the Cr P. C. Amendment Act, XVIII of 1923. Clause (b) 
tan as follows :—‘‘(b) of the want of, or any irregularity in, any sanction 


required by sec. 195 or any irregularity in proceedings taken under 
sec. 476."" By reason of the omission of this clause, any irregularity 


Ζ 


ry 
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in a proceeding under sec, 476 can no more be condoned under sec. 537. 
Thus, if the Court takes action under sec 476 im respect οἱ an offence 
referred to in clause (a) of sec. 195, the proceeding is without jurisdic 
won, and sec. 537 cannot cure the irregulamty—Dore Sah, 2 Luck. 646. 
28 Cr.L.J. 68t (682), 

The fflustration ran as follows.—‘‘A Magistrate being required by 
Jaw to sign a document signs it in initials only. This 1s purely an 
iregularity and does not affect the validity of the proceeding’? This 
ulastration was given to show the class of irregularity contemplated by 
this section, as distinguished from substantial departures from law— 
Alla vy Grown, 4 Lah 376 (380). But ag this Code nowhere lays down 
that the Magistrate must sign his name in full and not in jnitials, the 
illustration was thought to be “imappropriate’”” and has been omitted by 
the Select Committee of 1916 : 

1406. Scope of Section :~—This section applies to mere errors 
of procedure arising out of mere inadvertence and not to substantive errors 
ot taw—Appa Subhana, 8 Bom 200; [1 BH CR. 237; 12 W.R (P.C} 32. 
Jt does not apply to cases of disregard or disobedience of the whole of 
some mandatory provisions of the Code, but applies only to cases of 
failure to comply with some part of such provisions in the course of ἃ 
general compliance with the whole—Gangadhar y Bhangi, 25 Cr. J 
1152 (Nag,). When ἃ trial ss contrary to Jaw, it 1s no trial at all, and 2 
disobedience to an express provision of law a8 ta the mode of the triaf 
is not an irregularity which can be cured by this section, put is an 
illegality which vitiates the whole trial This section has not the effect 
of curing material srregularines and absolute illegalities ‘The errors which 
can be cured by this section are formal defects of procedure and not 
substantive errors of Isw—~Subramanya Ayyar vy. Emp , 25 Mad. 6t (Ὁ 6.}: 
Harnarain ν Kariman, 5. PLJ, 61, 21 Crl) 621, This section does 
not apply 10 an infringement of statutory requirements. 1} only applies 
to errors, omissions and irregularities of a technical nature which my 
occur by accident or oversight in the course of proceedings conducted in 
the mode prescribed by statute. If in conducting a trial the Judge adopts 
a procedure which 18. a departure from the authorised procedure, it would 
amount to a violation of the law, which cannot be cured by section 537—~ 
Alu v, Crown, 4 Lah 376; Lyme ν, Crown, 4 Lah. 392 (386). Thus, 
where two Cross-cases Were at first tried by the Judge separately hat 
were afterwards tried jointly, the evidence for the prosecution in one 
case was treated at the request of the accused as the defence evidence 
In the cross-case, only cne set of findings *4¢ recorded tn respect Of 
poth cases, anf finally one composite judgment was delivered, ἀκ that 
the procedure adopted by the Judge was a serlous depsrture from the 
usual and proper course, and was nof only feregular dur grossly tegat 

Section $37 could not apply to the case—ANu ¥ Crona, 4 Lah, στὸ 
The test to be applied in considering whether a particular Infringement 
of the provisions of the Code docs or does not [21 within the purview 
οἱ section $37 appears 10 be this. Does the efror go to the whole root 
οἵ the trial? Does ft in effect vitiste the proceedings? Has the Court 
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assumed an authority which it does not possess? Has ft broken the 
vital rules of procedure? If the error is of such a nature, then the 
proceedings are vitiated tn their very inception and section 537 has no 
application, but the mere fact that a certain provision of the Code is im- 
perative does not in itself indicate that a breach of the provision vitiates 
the whole proceedings—Emp v. Bechu Chaube, 45 All. 124 (127), 20 
ALJ. 874, 24 CrLJ. 67 A distinction should be made between a 
positive enactment by the Code that a certain trial shall not take place 
and ἃ positive enactment that in the course of such a trial certain detailed 
procedure should be folloved Both are imperative provisions But still 
the one is a different thing from the other Jn the former case an in- 
{rengement of the enactment amounts to an assumption of jurisdiction and 
vinates the trial from the very beginning. In the latter case, an in- 
fringement merely amounts to an error, omission or irregularity in the 
procedure adopted in the course of the trial This section alms at curing 
infringements of the latter type—Nga Hla U v Καὶ E., 3 Rang 139, 26 
CrL.j. 1336, A.LR, 1925 Rang. 258. 

‘Subject to provisions hereinbcfore contatned’ —These words do not 
refer to the provisions of the entre Code preceding this section but only 
to the provisions of this chapter (1 6, secs 529 to 536)—Ram Subheg, 19 
CWN 972, 16 CrLJ} 641 (per Sharfuddin and Beacherolt JJ.); Contra— 
22 Cal 176, 23 Cal 983, Ram Subheg, 19 C WN. 972 (per Fletcher J.). 


‘Court of competent jurtsdtcton’ .—This means a Court of com- 
petent jurisdiction in respect of the particular offence charged— 
Knishnabhat, 10 Bom 319 If a Magistrate in consequence of a personal 
disqualification (eg, under section 556) 15 forbidden by law to try a 
particular case, though he may be authorised generally to try cases of the 
same class, he cannot be said to be a Court of competent jurisdiction with 
respect to that particular case—Sudhama, 23 Cal 328 Thus, a Magis- 
trate who takes cognizance of a case under sec, 190 (1) (ο) is not 
competent to try the case, if the accused objects to it, and if in spite of 
such objection he proceeds to try the same himself, he cannot be said 
to be a Court of competent jurisdiction in respect of that case—13 All, 
345 If a District Magistrate transfers to a subordinate Magistrate a case 
which the latter 15 not competent to try, a trial by the latter of that case 
ts a defect which cannot be cured by this section, as the trial 15 not 
held by a Court of competent jurisdiction—Raghu y. Abdul, 23 Cal. 442. 

1407. Failure of justice —The test in case of errors, omis- 
sions or irregularities and other matters of like nature referred to in this 
section 1s not whether the Court had acted illegally, (for in one sense 
every error or irregularity in so far as st contravenes the provisions of the 
Code is ilegal) but whether there had been a failure of justice—Abdur 
Rahman, 27 Cal 839 Moreover, the test (viz., whether the error or 
wregularity has occasioned a Failure of justice) is one which can be 
properly applied only after the final result of the case is known. Where 
an objection is taken on the ground of there being a material error, 
before a case 1s finally disposed of, and while there 1s time to correct 
the same, it would be unreasonable to held that this section intends 

᾿ . ‘ 
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error to be allowed to temsin uncorrected. To hold that would be to pive 
this section the effect not only of curing mere formal defects of procedure 
when discovered toa late, but of practically subverting all procedure~ 
Nulratan v Jogesh, 23 Cal. 983. i, however, the iquiry hag proceeded 
fat enough to enable the test required by this section to be apphed, this 
section may be called in to cure the error or irceguiarity—12 Cr.LJ. 
320 {Sind}, = 

‘In fact’ ~The words ‘in fact’ have been introduced into the Code 
of 1696 apparently in order to emphasize the duty of the Court to go into 
the ments before interfering in consequence of misdirection or other error 
—Smither, 26 Mad. 1 (16). 

1408, Error, omission or irregularity Error or irre- 
gularity in summons or warrant .—See 8 All. 293 in Note 143 under sec, 
68; 38 Mad. 1688, and 18 A.L J. 1149 in Note 182 under sec. 90; and 
Note 285 under sec, 115 The error of a Magistrate in proceeding by 
warrant instead of by summons, futnishes no ground for quashing the pro- 
ceedings—1 WR. 16 

A search warrant issued ifegaily under section 96 {1} cannot, by the 
opétation af this section, he taken to have been validly issued under sec 
98. This section cannot give legal effect to a defective warrant—Rash 
Behary, 35 Cal 1076 

Issue of fresh summons —Where on an information a summons was 
issued to the accused, and owing to its disclosing no offence a fresh 
summons was tssued without any fresh or supplemes.tal Informanon, the 
ertor, omission or irregularity in the fresh summons was not sufficient to 
upset the nding and sentence unless it had occasioned a failure of Justice 
—feevanji, 31 Bom. 611 

Irregularity sn arrest .-Where certain arrests were made without the 
substance of the warrants beim notified to the persons arrested. the 
omission was cuted by this section—-18 ΟΥ Ὁ 1 606 (AN) 

Absence of complaint ~The absence of a complaint of Court required 
py Sec. 195 of this Code goes to the root of the case and viniates the 
whole trial—Girdhan Lal v. Enip., 290.C 1,12 0 1... 194, 26 CrL J. 
929; Ameraj v Emp., 23 ALJ. 35, 26 CrLJ 751 See Note 6t4A 
under sec. 195 

Error or omission in the charge —An omission to set out the ΟΠ 
jntention of the accused In a charge will be cured by this section uniess 
ir is shown that the omission has occasioned 4 fatlure οἱ jusnce—22 Cal. 
291. Where the law and section of the Jaw were mentioned in the charet. 

the omission of the words “unlawfully and maliciously" In the eharre 
wSS not so material as τὸ prejudice the accuced—42 Cal 051. The omls- 
sion of the word ‘dishonestly’ In @ charge under sec, 41 1. P, C. [5 
not 8 ground of reversing tht conviction and sentence, where the secused 
person fully understood the nature of the offence wish which he w43 
charged and has not been preindiced ty the omlssion—{0 BU C.R. 373 
Where there js ample evidence τὸ show the common object of an asseriaty,, 
the omission ta mention the common abfect 1% be cured by this section σα 
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2 P.L.J. 541; 18 Cr.L.J. 328 (Pat.); Basiraddi, 21 Cal. 827. But where 
the charge is defective and the common object of the unlawful assembly 
is not very precisely set out therein, and moreover the charge does not 
specily the property the taking possession of which Is supposed to be the 
common object of the assembly, the defect in the charge cannot be cured 
by this section—Poresh Nath, 33 Cal 295. 

Errors in frame and contents of charge:—~—See Note 730 under sec. 
225, 

Irregularity in proclamation :—See 1917 P.R. 39 in Note 165 under 
sec 87 

Error or omission in judgment :—See Note 1051 under sec. 367, under 
sub-heading ‘Defective Appellate judgments.” 

Musdirection to fury .—See Note 916 under sec 297. 

Explanation ‘—In considering whether the irregularity In a 
charge has occasioned a failure of justice, regard must be had to the 
time when the objection was taken to the Irregularity, Where the accused, 
who was represented by pleader, did not raise any objection to the defect 
in the form of the charge when it was read out to him at the preliminary 
inquiry, nor at the time when he was called upon to plead to the charge 
at the sessions trial, but raised the objection after he had examined all 
his witnesses, and it appeared that he examined not less than 25 witnesses 
to meet the case for the prosecution, held that the accused could not be 
prejudiced by the defect in the charge, and that no failure of justice had 
been occasioned—Chidambaram v Emp., 32 Mad. 3 (13). 


538. No attachment made under this Code_ shall 
αἰροανο seeing ΒΕ deemed unlawful nor shall any 
nor dstrainer a trespas- Person making the same be deemed 
er for defect or want οἱ 
ig eguieaka aed a trespasser, on account of any 
: defect or want of form in the sum- 
mons, conviction, writ of attachment or other proceedings 
relating thereto. 
The word ‘attachment’ has been substituted for the word ‘distress’ 


by sec 149 of the Cr.P.C, Amendment Act, XVIII of 1923 A similar 
amendment has been made in sections 386 and 387. 


CHAPTER XLVI. 


MISCELLANEOUS. 


539, Affidavits and affirmations to be used before 
Courts’ and partons ΠΥ High Court or any officer of 
before whom affidavits such Court may be swom and 
may ‘bei eworm. affirmed before such Court or the 
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Clerk of the Crown, or any Commissioner or other 
person appointed by such Court for that purpose, or any 
Judge, or any Commissioner for taking affidavits in any 
Court of Record in British India, or any Commissioner 
to administer oaths in England or Ireland, or any Magis- 
trate authorized to take affidavits or affirmations in 
Scotland. 


1409. Affidavits sworn before the Presidency Magistrate of Calcutta 
cannot be used before the Patna High Court—B. N. Ry. Co v. Sh. 
Makbul, 7 P.L.T. 343, 27 Cr.L.J. 313. An affidavit made before a Magis- 
trate who has no seisin of the case or who 15 not competent to try the case 
(but 18 competent only to commit, it being a sessions case) is not valid 
and cannot be used before a High Court—Ram Chandra ν. K. E., 5 Pat. 
110, 7 PLT. 304, 27 Cr.L.J. 499. A Deputy Magistrate has no power to 
administer oath to a person making an affidavit to be used in High Court; 
and such person cannot be prosecuted for perjury if he makes any false 
Statement in such affidavit—In re Iswarchandra, 14 Cal, 653. But an 
affidavit to be used in a Civil Court may be sworn to before any Magis~ 
trate by virtue of sec 139 of the Civil Procedure Code—~Dinobundhu v- 
Hurrymutty, 8 C.W.N xl 

An affidavit must contain nothing but bare facts known to the person 
who makes the affidavit either personally or upon information from ἃ 
source which he believes to be a correct source and one on which reliance 
can be placed As human beings are lable to make mistakes In reciting 
facts, the law requires that the contents of affidavits should be carefully 
read over to the deponents in a language which they understand and 
should be vouched by them to be correct—Mangal Prasad, 36 All 13, 
1 ALJ. 986, 15 CrL.J 164 


539A. (1) When any application is made to any 
Affidavit in proof of Court in the course of any inquiry 
conduct of public ser- trial or other proceeding under this 
vant Code, and allegations are made 
therein respecting any public servant, the applicant may 
give evidence of the facts alleged in the application by 
affidavit, and the Court may, if it thinks fit, order that 
evidence relating to such facts be so given. 
An affidavit to be used before any Court other than 
a High Court under this section may be sworn or affirmed 
in the manner prescribed in Section 539, or before any 
Magistrate. 
Affidavits under this section shall be confined fo, 
and shall state separately, such facts as the deponent ts 
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able to prove from his own knowledge and such facts as 
he has reasonable grounds fo believe to be true, and, in 
the latter case, the deponent shall clearly state the grounds 
of such belief. 


(2) The Court may order any scandalous and irre- 
Tevant matter in an affidavit to be struck oul or amended. 
This section and the next have been added by section 150 of the 
Cr. P,.C. Amendment Act, XVIH of 1923 ‘This new section ts intend- 
ed to discourage the making of false and scandalous statements In peti- 
tions filed before the Courts, if such petinon seeks to impugn the action 
of subordinate authorities’*—Statement of Objects and Reasons (1914) 
“We think that the provisions of this section should apply to all criminal 
proceedings, including appeals We would allow the applicant to give 
evidence by affidavit, and would leave the Court a discretion to require 
this to be done in any case’—Report of the Select Committee of 1916 


1409A, Under this section, an affidavit to be used before a Court 
other than a High Court, eg, before a District Magistrate, must be 
swom in the manner prescribed in sec 539 or before a Magistrate ; 
but neither of these sections authorises the swearing of an affidavit before 
the Nazir of a subordinate Court, who has no authority to administer 
oath, and the person making a false statement in the affidavit cannot be 
convicted of an offence under sec 193 1 P Code—Ganpat Devayt, δὶ 
Bom,L R. 144, 30 CrL J, 593 (594) 


539B. (1) Any Judge or Magistrate may, at any 
stage of any inquiry, trial or other 
proceeding, after due notice to the 
parties, visit and inspect any place in which an offence 
is alleged to have been committed, or any other place 
which it is in his opinion necessary to view for the pur- 
pose of properly appreciating the evidence given at such 
inquiry or frial, and shall without unnecessary delay 
record a memorandum of any relevant facts observed at 
such inspection, 


Local inspection. 


(2) Such memorandum shall form part of the record 
of the case. If the Public Prosecutor, complainant or 
accused so desires, a copy of the memorandum shall 
be furnished to him free of cost: 

Provided that in the case of a trial by jury or with 
the aid of assessors, the Judge shall not act under this 
section unless such jury or assessors are also allowed a 
view under Section 293. 


be 
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“This section is inserted definitely presersbing that any Judge or 
Magistrate may, at any stage of any mquiry or trial, visit and inspect 
any place connected with the occurrence, subject to his recording a note 
of his inspection’’—Statement of Objects and” Reasons (1914) ‘We are 
of opinion that the Judge or Magistrate shall view the locus in quo only 
for the purpose of properly appreciating the evidence given at the trial, 
and that m the case of trial by jury or with assessors, the Judge should 
only view if the yury or assessors do the same under sec. 293. We also 
think that notice should be given to the parties of the intention of the 
Judge or Magistrate to visit the locus. We would also provide that the 
memorandum to be made by the Judge or Magistrate shall form part 
of the record of the case, and that a copy of it may be furnished to 
both sides'—Report of the Select Committee of 1916. 


1410. Local inspection :—A trying Magistrate may wsit the 
scene of an alleged offence to test the evidence he has heard in Court, and 
act on the opinion he has formed from what he has seen in adjudicating 
between the parties. The Court ought, in every case in which :t has 
made a local inspection, to acquaint the parties with the opiaion it has 
formed An Immediate report of what is seen should be placed on the 
record and laid open to the scrutiny of the parties—Babbon Sheikh v. 
Κι E., 37 Cal 340 (349, 357); Parameshwar v. K. E., 3 P.L.T. 347, 
23 CrLJ 440, AIR 1922 Pat. 296 A Magistrate, when making an 
inspection of the scene of offence, should invariably be accompanied by 
both the parties or their pleaders, who should draw his attention to facts 
if they choose and thus prevent him from drawing wrong inferences-— 
Ὁ E v. Chanbasappa Ratanlal 854, Q. E v. Manikam, 19 Mad 263 
(266), Krishnappa v Sengoda, 2 Weir 727. A Magistrate may make ἃ 
locat inspection not only for the purpose of understanding the evidence 
adduced in Court, but also for the purpose of testing it by the light of 
his own observations If the Magistrate has seen a certain state of 
things in making a local inspection, he can use the testimony of his own 
senses for testing the veracity of the witnesses deposing before him as 
regards the features of the locality—Babbon Sheikh y Emp., 37 Cal. 310 
(355, 356). But where a Magistrate made a local inspection and used it 
not for the purpose of understanding the evidence given at the trial, 
but for the purpose of obtaining information which did not appear from 
the evidence of the witnesses, the procedure was quite illegal, and the 
Magistrate went beyond the powers granted to him by this section and 
made himself a witness in the case ‘The trial was vitiated and must 
he set aside—Fakira, 29 Cr.L] 656 (Pat.); Hari Mohan, 30 Cr.L.J 491 

(492) (Pat.}. 

lt the Sessions Judge thinks it necessary or desirable to visit, the 
place of occurrence, he should give due notice to the partes, and proceed 
thither with the assessors and the parties, before the close of the trial, 
and before the opinions of the essessors are recorded—In re Oudh Behart, 

1 CLR, 143; Desa v, K. E., 9 L.BR. 88, 9 Bur.L.T. 133, 17 one); 
500. If no notice is given to the partes, it is not competent to 
Judge to take into eccount any observations of the locality made by 
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him. And where the Judge made an inspection of the locality after the 
assessors had given their opinions, the Appellate Court eliminated that 
portion of the judgment which related to the visit to the spot and the 
Judge’s conclusion therelrom, and decided the case on the other materials 
—Deya v. Κι. E., supra 


During the trial of the accused persons, one of whom had made a 
confession, the Sessions Judge went himself to the scene of the crime 
accompanied by the assessors and the confessing accused, who showed 
him the ground and made certain additional statements by way of com- 
ment or illustration of his confession, and the Judge made note of them, 
Held that the law does not recognize a procedure of this kind and that 
the Judge was clearly wrong in allowing the accused to make the addi- 
tional statements and in recording them—Kesho Singh v Καὶ E., 20 0C. 
136, 18 σε... 742. 


When a Magistrate makes a local inspection, he should without 
unnecessary delay record a memorandum of the imspection and supply 
the petitioner with a copy thereof The Magistrate's refusal to make ἃ 
memorandum ts an illegality vitiating the proceedings, or in any case, 
an irregularty by which the defence is prejudiced—jfowala Singh, 10 
Lah. 138, 29 CrL.j 719 (720) A Judicial Officer conducting a local 
inspection shall record the result of his inspection at once so that the 
parties may have an opportunity of seeing what the facts are which the 
Judicial Officer considered to be established by the local inspection— 
Jowala, supra A Magistrate should not, after making a local inspection, 
deliver his judgment relying upon that inspection without giving the 
parties an opportunity to rebut his opinion His report should be 
open to the scrutiny of the parties—Babbon Shetkh, 37 Cal 340 If the 
Magistrate holds a local inquiry but makes no memorandum of the facts 
observed, and then convicts the accused upon the knowledge of those 
facts, the procedure is illegal The object of the local s:mspection 
1s to allaw the Magistrate properly to appreciate the evidence given 
at the trial, and not to allow the Magistrate to become the principal 
witness in the case on a question of fact It is illegal for a Magistrate 
to keep the knowledge of the facts he had observed to himself and then 
to convict the accused upon such knowledge~Jowala Singh, supra See 
also Parmeshwar, 3 P.L.T 347, 23 CrL.J 440, ATR. 1922 Pat 296 
Where after the Magistrate had made a local inspection, he gave judg- 
Ment convicting the accused and then after delivering judgment he made 
a note of the result of such imspection im the order sheet, held that the 
procedure was irregular, but as the Magistrate’s judgment in this case 
was mainly based on the documents on the record and on the orat 
evidence before him, and he used the local inspection only to confirm 
the evidence which he had already before ‘him, the judgment of the 
Magistrate should not be set aside as the accused was not prejudiced by 
such irregularity—Bhola Nath v. Kedar, 25 CrL J. 705, ATR 1925 
Cat 353, But in another Calcutta case it has been held that the provi- 
sions of sub-section (2) are mandatory, and therefore where the Magis- 
trate made a local inspection and drew up 2 diagram and made an 
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inspection-note thereon but the note did not form part of the record of 
the case, the procedure was illegal and not merely irregular, and the 
defect could not be cured even though there was no prejudice to the 
accused—Hriday Gobinda vy. K. E., 52 Cal. 148, 40 C.LJ. 149, 25 
Cr.L J. 1375. In a very recent case, however, where the local inquiry 
was made m the presence of both parties, and the Magistrate made πὸ 
memorandum of the inspection, but the petitioners’ pleader who was 
Present at the time did not ask the Magistrate to record a memorandum 
or to attach @ memorandum to the record or to give him a copy, and was 
content to go on fo judgment without seeing the memorandum or even 
ascertaining whether one was made, it was held that the petitioners could 
not be allowed to say that for thts formal defect the proceedings should 
be set aside, unless they could show that the Magistrate’s omission had 
caused them prejudice—Forbes v. Md. Al: Ha:dar, 53 Cal, 46, 42 CL.J 
131, 26 Cr.L.J. 1524 (dissenting from Hriday Gobind ν, K. E, supra.). 
According to the Bombay High Court, the failure to make a memorandum 
of the facts observed at the inspection is not an iJegality vitiating the trial 
but is only an irregularity covered by sec. 537, where no prejudice has 
been caused~Khushal Jeram vy Emp, 50 Bom. 680, 27 CrL.J. 1151 
(following 53 Cal, 46). 


As to the circumstances under which a Magistrate making a local 
inspection is incompetent to try the case, see Note 1374 wnder section 
526, and Note 1432 under sec. 556 


540. Any Court may, at any stage of any inquiry, 
trial or other proceeding under this 


Power to summon 
material witness or Code, summon any person as a 


examine person Pre- witness, or examine any person In 
aia attendance, though not summone 
as a witness, or recall and re-examine any person 
already examined; and the Court shall summon_ an 
examine or recall and re-examine any such person. if his 
evidence appears to it essential to the just decision σι 


the case. 
1411: Examination of Court witnesses :—This section 
confers very wide powers upon a Court in the matter of summoning 
witnesses, but the wider the powers, the greater is the exercise of disere- 
tion required of the Magistrate. It was not intended by this section that 
the Magistrate should exercise his powers st the bidding of any Pere 
but the powers are given to prevent sny danger or miscarriage of Lie 
owing to some particular wines not having been called—Siteb oie 
v. Dalganjan, 12 A.L.J. 15, 14 Cr.L.J. 652. This section isa supre 
mentary provision enabling the Court to examine, and in certain efrew! ia 
tances imposing on it the duty of examining, a material witness bs 
would not otherwise be brought before the Court. Bot 5 Magistrate 
misuses this power ἰδ hé uses it to anticipate the defence of an accu’ 
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to his prejudice, or if he uses it, after satisfying himself that the accused 
has a good defence, to discharge the accused instead of acquitting him 
A Magistrate cannot resort to this section in order to avoid the respon- 


sibility of making up his mind as to the value of the prosecution evidence 
~-Chetu, 1886 P.R. 11. 


The first part of this section is an enabling provision whereby 8 
Court in the exercise of its discretion 1s empowered, at any time before 
it actually pronounces judgment, to take further evidence either for the 
prosecution or for the defence, and for that purpose it may adjourn the 
hearing of a case in order to procure the attendance of the proper 
persons In many instances it happens that a new hght 1s thrown on the 
case by witnesses for the defence and it then becomes desirable, some- 
tumes in the interests of the accused himself, that fresh evidence should 
be called for, The second part of this section is imperative If the new 
evidence appears to the Court essential to the just decislon of the case, 
the Court has no choice but to take such evidence. The new witnesses 
should be examined, cross-examined and re-examined. Where the defence 
case could not have been anticipated by the prosecution, and it 15 said 
that witnesses are available to prove the falsity of the defence case, the 
Court should allow such witnesses to be examined The accused should 
be given Uberty to examine any further witnesses whom he wishes to 
examine to meet the evidence of the fresh witnesses for the prosecution 
—Maung Po Hmyin vy Καὶ E, 1 Rang 308, 25 CrLJ 217, ALR 1923 
Rang. 216. 


Where the Magistrate visited the scene of occurrence without notice 
to the parties, in contravention of the provisions of sec, 539B, and made 
certain inquines in the course of inspection, and then as a result of 
the inquiry, summoned several persons as witnesses, purporting to do 
80 under sec 540, held that the action of the Magistrate could not be 
justified under section 540 This section merely provides that a Magistrate 
may summon any witness whose evidence appears to be necessary, and 
the most common way of knowing whether the evidence of such a witness 
is necessary is through the evidence of other witnesses in the case But 
this section does not contemplate that the Magistrate should acquire such 
knowledge by gomg into the highways and by-ways and searching for 
further evidence; and the power to summon a witness does not by any 
means imply a power to discover such witness by personal inquiry out of 
Court—Pakir Muhammad y Emp, 4 Rang 106, 27 Cr.L.J. 1084 


‘When an accused person has been examined under sec 342 after 
the close of the prosecution, and then a witness is examined under 
sec. 540, it Is not necessary to examine the accused again See 3 Pat. 
1015 and other cases cited in Note 977 under sec. 342. 


A Magistrate may summon any person as a Court witness at any 
stage of the proceedirizs, but in fairness to the parties and to afford them 
an opportunity of proper cross-examination he should (save under excep- 
tiohal circumstances) inform them beforehand of the names of those 
witnesses—Udho Rém, 10 Lah. 790, A.1.R 1929 Lah 120 (121) 
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Who ¢an summon witnesses:—No Magistrate other than the one 
ta ᾿ seized of the case can summon witnesses under this section—36 

‘May summon’ :—It is entirely in the discretion of the Court to call 
and examine witnesses; and the Public Prosecutor cannot demand as a 
matter of right to call and examine any witness not examined before the 
commiting Magretrate—Hayfteld, 14 AN 212. 

“At any Stage’ .—Although it is true that proper discretion has to be 
exercised under sec 540, still the terms of this section are extremely 
wide, and any Court may αἱ any stage οἵ any inquiry, trial or other 
Proceeding summon any person as ἃ witness, if his evidence appears to 
it essential to the just decision of the case. This power can be exercised 
even after the close of the case for the prosecution and the defence—/r 
re Chellaperumal, 46 M.L.J} 325, 25 Cr.L.J. 354. A Magistrate can, 
under this section, receive fresh evidence after the evidence on both 
sides has been taken and the case adjourned for judgment, in as much as 
the case is still pending when such evidence is being taken—In re Ananda 
Chunder, 24 Cal. 167. Where in ἃ crimimal trial, after the evidence for 
the defence was closed, the Magistrate examined certain witnesses for 
the prosecution giving at the same time full liberty to the accused to cross~ 
examine them, the High Court declined to interfere in revision—Gur 
Baksh, 21 OC, 95, 19 CrLJ. 630, 45 IC. 678 But although ἃ 
Magistrate has discretion to admt evidence on behalf of either side at 
any stage of the inquiry or trial, still he ought not to admit further 
evidence for the prosecution after the prosecution has closed its case and 
the accused has entered upon his defence, unless there be valid reasons 
which must be recorded—Ganga v. K E., 10 ALJ 383, 13 CrLJ. 772. 
Magistrates should exercise their discretion under this sectot very 
cautiously. Where arguments were heard and the case posted for judg- 
ment for a certain day, the examination of any further prosecution 
witnesses under this section cannot be justified-—Natabar v. Adyanath, 
2 C.W.N. 675. When the tral has been concluded so far that πὸ 
witnesses remain to be examined on either side and the assessors have 
given their opinions, it is not open to the Sessions Judge to fish fore 
witnesses under this section or to order for turther inquiry to be made 
by the committing Magistrate—Alwal Khan, 1892 PR, 4 

1412. Who may be examined :—Under this section the Court 
1s bound to summon and examine any witnesses whose evidence seems 
to be essentsal to the just decision of the case~—6 C.W.N. 98, The Court 
would not be bound to issue summons to witnesses, under this section, 
unless it ig satisfied that their evidence will be very material—Shakir 
Ali, 19 All, 502, When the committing Magistrate refuses to examine 
any witnestes mentioned in the lst submitted to him under sec att, 
the Sessions Judge can under this section direct those witnesses to be 
summoned and examined—Raja of Kanti, 8 All 668; Hayfeld, 14 Al. 


212. 
Magistrates are at liberty t0 summon witnesses who ὅτε resident 
_rontside the fimits of thelr own districts—3 MH.CR App 5 
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The Magistrate may summon and examine any person as a witness. 
The power to summon a witness ts not limited to the witnesses cited tor 
the prosecution or the delence—Cihetu, 1886 P.R. 11, A person who had 
been suspected and charged with an offence but was afterwards discharged 
by the Magistrate for want of evidence, may be examined alterwards as a 
witness for the prosecution—7 W.R 44. Where the prosecution declines 
to examine any witnesses, the Court may on its own initiative cause them 
to be produced and examine them under this section—Emp v Salyendra, 
31 Ο.1.} 173, 24 Cr.LJ 193, ALR 1923 Cal 463 Where the defence 
fs based on section 84 1. P. C, the Sessions Judge may under this 
section ascertain the behaviour of the prisoner duting the years previous 
to the homicide, and if he has been kept in a lunatic asylum, record 
medical evidence of the facts observed there—Dongar, Ratanlal 279. 

But this section does not enable the Court to examine the accused as 
a witness, ever in appeal, for an appeal is but the continuation of the 
original case—Subbayya, 12 Mad. 451. 

1413, Right of parties to cross-examine —When a Judge 
thinks 1¢ necessary to examine a witness under this section, and does so, 
the accused as well as the complainant ought to be allowed an oppor- 
tunity of cross-examiming the witness—Grish Chunder, 5. Cal 614, 
Gopal Lali v Manik Lall, 24 Cal 288, Pitav Καὶ E,47 All 1417 When 
ἃ witness 15 called by the Court under this section, both the prosecution 
and the accused are enntled to cross-examine him on matters relevant to 
the inquiry, and they are not restricted to the points on which the 
witness has been examined by the Court—Chintamon, 35 Cal 243. Where 
a witness was at first called for the defence, but afterwards the accused 
declined to examine tint, whereupon he was examined as a witness by 
the Court, it was held that the accused would not be deprived of his mght 
ta cross-examine the witness—Mokendra, 29 Cal. 381. It is not 4 proper 
cross-examination if the defence counsel is merely allowed to suggest 
certain questions to the Magistrate, and the Magistrate puts those ques- 
tions to the witness—Pita v K E,., 47 All 147, 26 Cr LJ. 575 

540-A, (1) At any stage of an inquiry or trial under 

this Code, where two or more 

Provision for inquiries accused are before the Court, if the 

othe aboee we Peld in Judge or Magistrate is satisfied, for 

im certain cates reasons to be recorded, that any 

one or more of such accused is or 

are incapable of rematning before the Court, he may, if 

such accused is represented by a pleader, dispense with 

his attendance and proceed with any inquiry or trial in 

his absence, and may, at any subsequent stage of the 

proceedings, direct the personal attendance of such 
accused, 


(2) If the accused in any such case is nof represented. 
Cr 9 
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by a pleader, or if the Judge or Magistrate considers his 
personal attendance necessary, he may, if he thinks fit, 
and for reasons to be recorded by him, either adjourn 
such inquiry or trial, or order that the case of such accused 
be taken up or tried separately. 

This section has been added by section 151 of the Cr. P. C. Amend- 
ment Act, XVIII of 1923, “This section 1s designed to meet a practical 
difficulty which is occasionally experienced in trials involving a large 
number of accused persons when one or more of them is incapable of 
remaining at the bar’’—Statement of Objects and Reasons (1914). ‘‘Sub- 
section (1) provides for the case of an accused who is represented by ἃ 
pleader, and whose personal attendence can be dispensed with Sub- 
section (2) provides for the case of an accused who is not so represented, 
of whose contmued personal attendance may be necessary, and allows the 
Court in such a case either to adjourn the tral of the accused, or to 
order the particular accused to be tried separately.""—Report of the Select 
Committee of 1916. 

541. (1) Unless when otherwise provided by any 

x law for the time being in force, the 
of ier toaproint place Local Government may direct in 
what place any person liable to be 
imprisoned or committed to custody under this Code sha! 
be confined. 
(2) If any person liable to be itnprisoned or com- 
mitted to custody under this Code 
_ Removal to criminal js in confinement in a civil jail, the 
jail of accused or con- ; ee th 
Yicted persons who are Court or Magistrate ordering the 
in confinement in civil imprisonment or committal may 
i aot jail. return fo direct that the person be remove 
+ to a criminal jail, 

(3) When a person is removed to a criminal jail 
under sub-section (2), he shall, on being released there- 
from, be sent back to the civil jail, unless either— 

(a) three years have elapsed since he was removed 
to the criminal jail, in which case he shall 
be deemed to have been discharged from 
the civil jail under Section 342 of the Code 
of Civil Procedure, 1882 or 

(b) the Court which ordered his imprisonment 1n 
the civil jail has certified to the officer in 
charge of the criminal jail that he is'entitled 
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to be discharged under Section 341 of the 
Code of Civil Procedure 1882. 
In sub-section (3), the words ‘‘sub-sectron (2)’ have been substituted 


for ‘sub-section (1)’* by the Repealing and Amending Act, VII of 1924, to 
correct # clerical error 


1414, ‘Jail’ :—The term ‘prison’ and ‘jail’ do not include a police 
lock-up. A Magistrate has no power to sentence an accused to suffer 
imprisonment in a police lock-up—7 LBR 62 

Dividing imprisonment in different jails :—-A Criminal Court passing 
a sentence of imprisonment cannot divide the imprisonment in different 
jails From this section and sec. 63 (t) of Act ΙΧ of 1894, and the 
Prisoners Act of 1871, 1 ts clear that the power of directing imprisonment 
to be undergone in different jails belongs to the Local Government and 
the Inspector-General of Prisoners, and not to the Court passing the 
sentence—Q. E vy. Radha, Ratanlal 827 


542, (1) Notwithstanding anything contained in the 
᾿ Prisoner's Testimony Act, 1869, 
Matera any Presidency Magistrate desirous 
soner in jail to be of examining, as a witness or an 
brought up for examina- accused person, in any case pend- 
ing before him, any person con- 
fined in any jail within the local limits of his jurisdiction, 
may issue an order to the officer in charge of the said 
jail requiring him to bring such prisoner in proper 
custody, at a time to be therein named, to the Magistrate 
for examination. 


(2) The officer so in charge, on receipt of such order, 
shall act in accordance therewith and shall provide for 
the safe custody of the prisoner during his absence from 
the jail for the purpose aforesaid. 


543. When the services of an interpreter are re- 
Interpreter to be quired by any Criminal Court for 
bound τὼ interpret the interpretation of any evidence 
truthfully, 
or statement, he shall be bound to 
state the true interpretation of such evidence or statement. 
3415. It is not necessary to administer oath to an interpreter—16 
W.R. ΘΙ The omission to adm:mister oath to an interpreter under sec- 
tion 5. (δ) of the Oaths Act (Χ of 1873} renders it necessary for the prose- 
cution to prove that the interpretation of the deposition was made accu- 
rately, but omission to do so does not make the deposition inadmissible 
in evidence—36 Cal. 808. 


1444 THE CODE OF CRIMINAL PROCEDURE [Cx. XLVL 


544, Subject to any rules made by the Local 
Government, * * * any Criminal 
Expenses of com- Οι “ Β 

plainants and νϊέπεινος. Court may, if it thinks fit, order 
payment, on the part of Govern- 

ment, of the reasonable expenses of any complainant or 
witness attending for the purposes of any inquiry, trial 
or other proceeding before such Court under this Code. 

Sec, 544, and the Rules framed by the Loca) Government under thus 
section, give a discretion to the Magistrate in the matter of expenses of 
complainants and witnesses, but such discretion should be exercised rot 
arbltrarily but on sound judicial principles—Emp. v Ganesh, 9 Bom.L.R. 
353, 5 Cr L J. 329, 

This section empowers the Court to order that the expenses of the 
complainant and his witness should be paid by the Government under 
proper circumstances But i: does not empower the Court trying a comti~ 
plant to order that the diet money of a witness produced before it should 
be paid by the complainant, That power is vested in the Court under the 
general rules of the High Court If the Court orders such payment, in 
accordance with such fules, the amount cannot be recovered under the “ 
prowsion of sec. 547 as if st were a fine, but can be recovered by ἃ suit 
in the Ciyi} Court—Kaomal vy Paramasukh, 29 C.W.N. 1033. 

Bengal Rules:—1. The Criminal Courts are authorised to pay 
by these rates the expenses (a) of complainants or witnesses whether for 
the prosecution or for rhe defence (i) in cases sn which the prosecution is 
snstsiuted or carmed on by or under the ordess or with the sancnion of the 
Government, of of any Judge, Magistrate or other public officer, of in 
which it shall appear to the presiding officer to be directly in furtherance 
of the interests of the public service, and (η) im all cases entered in 
column 5 of the Schedule II appended to the Criminal Procedure Code 
as not bailable; and (δὴ of witnesses m at} cases in which they are 
compelled by the Magistrate of his own monon to attend under the pro- 
vistons of section 540 of the Code. 

2, Ifa witness is summoned at the instance of she complainant of 
accused under section 244 of the Code, his expenses shall nor be withheld 
from hun except on the ground of faure to do hs duty as a witness when 
summoned, 

3, (i) For the purpose of computing the expenses which the Criminal 
Courts are authorised to pay under these rules, complainants gad wit- 
nesses Shall be divided into two classes, namely -— 

(6) labourers and ordinary cultivators and other persons of simifar 
class, and 
(b) persons of bette? position, 
‘and the allowances shall ordinarily be 2 diet allowance, which msy be 
paid to persons coming under class (6) on demand by them, and to persons 


.- itt class (4) ss a general rule. 
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(2) Such allowance shall be calculated for each class at daily rates 
within, and never exceeding, the maximum limit specified below opposite 
the territorial description of the Court in which the complainant or 
witness appears :— 

Class (a) Class (b) 
per diem per diem 


1, Courts in the districts of Nadia, Murshida- 


bad, Jessore, Khulna, and Midnapore 7 annas Rs, 5 
I. Courts in the rest of the districts in the 
Presidency . ᾿ 8 annas Rs 5 


Explanation .—The rates fixed in this rule are maxima, and are 
intended to meet the cost of meals for one day In every case, therefore, 
the Court should consider the circumstances of the individual and local 
‘conditions and grant a reduced allowance in circumstances and localities 
where the actual expenses fall short of the maximum rate In cases where 
no meal is taken away from home, or where only one meal 15 taken, no 
allowance or a reduced allowance, as the case may be, should be granted 

4 (1) Complainants and witnesses performing the journey or part 
of the journey by rail, steamer or train may be allowed their actual fares 
each way according to the class by which persons of their rank and station 
in life would ordinarily travel, In determining the class by which a 
‘person would ordinarily travel, regard should be had to the standard laid 
‘down in section V of the Travelling Allowance Rules published in the 
Calcutta Gazette Extraordmary, December 23, 1921 


(2) Charges for toll at ferries will be allowed at the authorized rates 
to the extent to which they have been actually incurred 


{3) Other travelling expenses will be given only, when the journey 
‘could not have been performed on foot, or in the case of persons whose 
age, position and habits of Ife render it impossible for them to walk In 
such cases, in addition to the allowance permitted by the preceding rules, 
travelling allowance shall be given at the following rates — 


{a) When the journey is by any kind of conveyance by road, the 
actual reasonable conveyance charge up to a maximum hmut 
of 4 annas a mile 


(6) In the Districts where the usual mode of travelling is by 
water, the actual expenses incurred for boat-hire up to ἃ 
maximum of Rs 2 per diem 

(4) In hilt districts, where it 18 customary for respectble persons to 
‘be accompanied by a man carrying their baggage, when such a person ts 
summoned for a distance of more, than five miles, he may be allowed 
the actual cost incurred for the hire of one coolie. 

5. If the Court is of opinion that any person following any trade 
or profession or engaged in any commercial undertaking has sufferec 
substantial loss by reason of his attendance as a witness or complaimant, 
he may be allowed, im addition to the diet money and travelling expense: 
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permissible under the preceding rules, compensation according to citcum- 
stances, 

6 Notwithstanding anything contained in these rules, Government 
servants when summoned to give evidence in their public capacity shall 
receive no payment from the Court on account of travelling or halting 
allowance, but shall be entitled to draw such allowance under the Civil 
Service Regulations, on producing a certificate of attendance granted by 
the Court Provided that— 

(ἢ when a Government servant is required to give evidence in 
flis private capacity at a Court situated not more than five 
miles from his headquarters, the Court shall be authorised, 
where it considers it necessary, and notwithstanding any- 
thing contained in this rule, to pay the actual travelling 
€xpenses incurred; 

(ui) when the salary of the Government servant as summoned does 
not exceed Rs. 10 per mensem, he shall be paid his e%~ 
penses by the Court. 

7. Notwithstanding anything contained in rules 3 and 4, whenever 
the Court requires the expenses of 2 Government officer, summoned as 
witness in his official capacity, to be deposited in advance, the term 
“expenses” shall be interpreted to mean the travelling and halting allow- 
ance admissible under the Civil Service Regulations 

8 Government servants when summoned to give evidence in their 
private capacity shail be paid by the Court such travelling allowance 89 
is paid to persons of similar status under rules 3 and 4, but they shall 
not be entitled to any diet allowance, nor shall they receive any travelling 
allowance under the Civil Service Regulations. 

9 Officers will be held responsible that parties of witnesses are 
brought’ to Court together as far as possible, so as to save expense. The 
hire of more than one boat shall not be allowed in one case unless the 
presiding officer is satisfied that the witnesses could not have atranged 10 
come together. 

10 The number of days for which diet altawance should be granted 
will be determined by the officer ordering payment im each case. 

11. For this purpose and for regulating the reimbursement of tolls 
paid, a table shall be prepared and kept in each Court, showing the dis- 
tance of each thana from the sudder station and subordinate stanons, 
the number of intermediate ferries to be crossed, and authorised rates 
of charges for tolls at each of these fernes, the existence or absence of 
roads or waterways belng also noted in the table—Calcuttr Gazette, 
1922, Part I, August 9, pP. 1522-1524 

545. (() Whenever under any law in force for the 

δ time being a Criminal. Court 

ower of Court to- 5 fi firms in 
pay expenses or com- IMposes a J Ine or confirm: 
pensation out of fine. appeal, revision or otherwise ἃ 
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sentence of fine, or a sentence of which fine forms a 
part, the Court may, when passing judgment, order the 
whole or any part of the fine recovered to be applied— 


(a) in defraying expenses properly incurred in the 
prosecution ; 


(b) in the payment to any person of compensation 
for any loss or injury caused by the offence, when subs- 
tantial compensation is, in the opinion of the Court, 
recoverable by such person in a civil Court; and 


(c) when any person is convicted of any offence 
which includes theft, criminal misappropriation, criminal 
breach of trust, or cheating, or of having dishonestly 
received, or retained, or of having voluntarily assisted in 
disposing of, stolen property knowing or having reason 
to believe the same to be stolen, in compensating any 
bona fide purchaser of such property for the loss of the 
same if such property is restored to the possession of the 
person entitled thereto. 


(2) If the fine is imposed in a case which is subject 
to appeal, no such payment shall be made before the 
period allowed for presenting the appeal has elapsed, or, 
if an appeal be presented, before the decision of the 
appeal. 


Change —Clause (Ὁ) has been slightly amended and clause (0) 
newly added, by section 152 of the Cr P C Amendment Act XVIII of 
1923 ‘Clause (Ὁ) makes it clear that compensation under section 545 
may be paid to any person by whom it would be recoverable in a Civil 
Court The payment of compensation to an innocent purchaser of stolen 
Property 15 provided for in clause (c) when the property is restored to 
the possession of the person entitled thereto’’—Statement of Objects and 
Reasons (1914) 


1416. Order when can be made -—An order of compensa- 
ton can be made under this section when the Court imposes a fine. If 
the accused 15 discharged or acquitted and no fine 1s imposed, no order 
under this section can be passed—In re Bastoo, 22 Bom 717, Govind 
Narayan, Ratanlal 407 If the accused is convicted of theft and sentenced 
to imprisonment but no fine 1s imposed on him, the Court cannot order 
Payment of compensation to the person whose property was stolen— 
Bhura v. Emp, 26 Cr LJ 1495 (Nag) Where a person is dealt with 
under sec 562 and no fine is imposed on him, the Court has no power 
to direct him to pay compensation to the other party—Afunney Mirza v. 
K. E, 25 CrLJ 1116 (Oudh) in a proceeding under sec 107, an” 
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order directing the accused to pay the costs of the complainant is ultra 
vires—Sheo Prasad y. Mahangoo, 25 Cr.LJ 76, AIR. 1924 All 694 
Where the Magistrate does not impose any fine but orders the sale of 
the boat of the accused and directs the compensation to be paid out of 
the sale proceeds, the order is illegal—-Beera, Ratanlal 688, Simularly, 
ἃ compensation cannot be ordered to be paid out of the rents and profits 
of the property forfeted~—Q. E. v. Nana Patiu, Ratanial 146 A Alagis- 
trate cannot, without imposing a substantive sentence of fine, order pay- 
ment of compensation to the complainant—2 Weir 715. The proper course 
is to impose a fine, and out of the fine realised direct payment to the 
complainant of such amount as the Court thinks fit, having regard to 
the provisions of this section—Mohesh v. Bholanath, 3 CLR. 404 


What Court can award compensation :—Compensation may be 
awarded hot only by the trying Court, but also by the High Court in 
revision, see Brshen v, Ismail, 6 Bur LJ 81, 28 Cr.LJ 757 (758) 


A Police Patel’s Court is not a “‘criminsl Court’? and he canmot 
make an order of compensation under this section—Q E, v, Rania, 
Ratanfal 317 


Order cannot be made after judgment :--The award of compensation 
should be a part of the sentence and order made upon a conviction of at 
offence, and should be founded upon a statement of the foss, damage or 
expenses ascertained at the tral—Q. v. Altttun, 11 W.R. 58. The order 
should be made when passing judgment, after the judgment is passed, 
the Court becomes functus officio and has no further power to make 
any order under this section—U BR (1892-96) 80 


1417. Clause (a)—Expenses of the prosecution ~The 
award of costs should not exceed the actual costs of the complainant out 
of pocket~Mohesh v. Bholanath, 3 CLR 405 


Expenses tinder this section do not include such expenses 85. are 
incurred in bringing the person of the offender before the Magistrate-~ 
Ramaswamy, Ratanlal 608 Where fine 13 imposed on a person for 
destroying land-marks, a portion of the fine so imposed cannot be ordered 
to be paid to the Amin for the purpose of paying the expenses οἱ his 
deputation to restore the land-marks destroyed—~6 ἍΜΑ, 93; such 
expenses are mot expenses incurred in the prosecution. Subsistence 
allowances and Cart hire for prosecution witness cannot be ordered to 
be paid by the accused—U B.R (1892-96) 7. Court-fees and ptocess 
fees are now pfovided for in Sec 546A 

Expenses under this section should be directed to be paid out of the 
amount of the fine imposed, and a separate order for such expenses 8 
improper—Q. E. v, Seolairam, Rotanlal 341; Tekaram, 4 Bom L.J. 877. 
An order for expenses to be Paid in addition to the fine is itlegd—24 
Mad, 305; Reubhal, 5 Bom L.R. 126; Q Ε ν. Dhanji, Ratantal 196 
Bur the expenses mentioned in sec. S46A may be awarded in addition 
to fine. ‘ 
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1418. Clause (b)—Compensation :—Amount of compensa- 
tion :—When compensation is awarded under this section, the distinction 
between clauses (8) and (δ) of the section should be borne in mind, and 
the order should show, whether it is made to defray the expenses of the 
prosecution or as compensation for injury caused by the offence committed 
—U.B.R. (1892-96} 290. In awarding compensation, no sum in excess 
of the loss actually suffered by the complainant should be ordered to be 
paid Where the accused was convicted of illegally demanding money, 
and was fined three times the amount of the illegal receipt, and the 
whole of the fine was ordered to be paid to the complainant, the order 
was held to be improper~5 L B.R 50 In a theft case, it is ilegal to 
award compensation to the complainant in excess of the price of the 
property stolen from him—Shib Das, 1913 P-LR 335, 14 CrL J. 659 


Where 2 compla;namt cannot recover substantial compensation in a 
Civil Court, compensation cannot be awarded to him under clause (b), but 
a sum may be awarded to him under clause (a) to defray the expenses 
of the prosecution—15 CrL J 555 (Bur) Therefore a Magistrate con- 
victing a person under sec 193 } P. C can only order the expenses 
properly incurred in the prosecution to be defrayed out of the fine, but 
has no power to award compensation, because substantial compensation 
18 Not recoverable by a civil suit for perjury—AMangulchand v Mohan, 
14 NLR 131, 19 CrLJj 927, 4110 443 


Compensations which are improper:—Where in a petty case no 
pecuniary loss has been sustained by the complainant, it is improper for 
the Court to award compensatian—i Bur.S.R 538, but see 2 Weir 717, 
where it has been held that compensation should he awarded where there 
is substantial cause for it, even though the case be frivolous. 


Where the accused wa. convicted and fined for being drunk on 
a public road, no compensation could be awarded to the constable who 
in arresting the accused had to struggle with him and in so doimg lost 
his whistle and Rs 5, because such compensation 1s not for imjury caused 
by the offence committed—U B.R (1892-96) 79 A Court cannot award 
compensation for alleged offences other than those which form the sub- 
ject of the inquiry in the case in which the order is made--Q Εν 
Govind Narayan, Ratanlal 407 Where the accused took his sister who 
was suffering from plague into a town without informing the authorities 
and was thereupon convicted for an offence under sec 188 1, Ρ C., 
no compensation could be awarded to the Municipality on account of the 
‘expenses incurred by it in disinfecting the house into which the accused 
brought the case of plague—Q Ε v Rahimathha, Ratanlal 958 Where 
the offence is under the 1 P Ὁ, πὸ compensation can be awarded under 
any other special law Thus, where the accused was fined under sec 379 
IPC for cutting trees in a field, and out of the fine recovered a reward 
of Rs 5 was ordered to be paid to the complainant (under the Forest Act) 
for detecting the offence, .t was held that the order of reward was slegal, 
since the offence was under the I. P C., and not under the Forest Act- 
Vithu, Ratanlal 813. See also Bhthart, Ratanlal 241. ¢ 
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1419. Whois entitled to compensation :—Heirs of fhe 
deceased —Under the Code of 1861, compensation could be awarded to 
the ‘person injured,’ and therefore it could not be paid to the heirs of the 
person who had beer killed—1G W.R. 39. Under the Code of 1872 also 
the Jaw was practically the same, but in the 1882 Code the language of 
the section has been changed, and no mention is specifically made of the 
person who 15 entitled to compensation Stil in Lutchmak, 12 Mad. 352 
and Yalla Sangul Mamidi, 21 Mad. 74 the Judges clung to the old view, 
and held that compensation awarded to the widow of the deceased was 
iMegal In 36 Cal 302 and Saif Al, 1898 PR. 17, it has been held 
that the heirs of the deceased are entitled to compensation The present 
amendment now makes 1t Clear that compensation can be awarded to any 
person by whom it can be recovered in a Civil Court 

In awarding compensation to the heirs of the person kilfed, the names 
of the heirs should be mentioned. An order of compensation to the 
‘nearest heirs,’ without specifying who those heirs may be, is bad in law 
--Chuha, 1913 PLR. 18, 14 CrLj. 522 

Husband of woman enticed away -—Where a person is convicted of 
enticing away a married woman, compensation may be awarded to the 
husband for injury done to his honour—-1878 P.R. 14. ᾿ 

Compensation for injury caused to another :—Where the accused was 
charged with causing hurt to two persons, but was fined for causing 1n- 
Juries to one of them only, compensation out of the fine cannot be 
awarded to the other person—Vobanna, 2 Weir 718 


Refund of compensation —-Where a conviction is set aside on appeal 
and a tefund of the fine levied is ordered, and the party who has re- 
ceived a poruon of the money as compensation refuses to refund it, 
the only remedy les tm ἃ Civil Court—Anonymous, 2 Weir 717. But in 
Mutsuddi v, Man: Ram, 19 ΑἹ 112, and other cases it has been held that 
the amount may be recovered by a process under sec, 547 and not 
necessarily by a suit in a Civil Court See Note 1422 under Sec 547. 

1420, Clause (¢)—Bona fide purchaser of stolen property +—Thls 
clause has been newly added. Under the old Jaw, it was held that when 
a person was convicted of theft, an order awarding compensation, out of 
the fine imposed, to the innocent purchaser of the stolen property was 
not authorised by this sectlon—6 Mad. 286; because the injury 10 the 
purchaser was not the consequence of the thelr but of the snvalid sale~ 
Mariyeppa, 2 Weir 716. On a conviction of theft, the stolen property 
should be returned to the owner, but it was illegal to impose a condition 
that a portion of the fine imposed on the accused should be paid to the 
inrocent purchaser No such condition could be imposed on the return 
af the property to the owner~K E ν. Abdul, 3 BomL.R 449. Whea 
theft was praved, the stolen property was ordered to be restored to the 
τιρ αὶ owner and mot to the bona fide purchaser. The rule of Caghsh 
law protecting bona fide purchasers tor value in market overt does not 
apply in India, and on conviction of the accused the property with respect 
to which the theft w2s committed should he delivered to the original 


o 
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owner—Nobo Kristo v. Lal! Chand, 20 WR 38; Faiz Muhammed, 1908 
P.R 2. See also 1893 AW.N 61. In 1878 P.R. 21, st was held how- 
ever that when stolen property was in the hands of a bona fide pur- 
chaser, the proper order to be made was to leave it in his hands, and 
the remedy of the complainant was to secure possession of the property 
in a Civil Court, 


Under the present law, as provided by this clause, compensation will 
be awarded to the innocent purchaser. 

The clause apphes only to a purchaser and not to a mortgagee or 
pledgee , an innocent mortgagee or pledgee who has advanced money on 
the security of the stolen property will not be entitled to any compensa- 
tion—Ratanlal 631; Ramchandra, 46 Bom. 893, 23 Cr.L} 341. 

546. At the time of awarding compensation in any 
Payments ἴο bectaken subsequent civil suit relating to the 
into account in subse. same matter, the Court shall take 
quent, suite into account any sum paid or re- 
covered as compensation under section 545, 

‘Take into account’ —This expression does not mean that in a 
subsequent civil suit, at the time of awarding damages, the amount of 
compensation recovered under sec 545 1s to be deducted from the 
damages awarded in the suit--22 WR 336 (Civil). 


546A, (1) Whenever any complaint of a non- 
‘Omiie SProcdeenene cognizable offence is made to a 
certain. fees paid by Court, the Court, if it convicts the 
aha ra accused, may, in addition to the 
νὴ 7 penalty imposed upon him, order 

him to pay to the complainant— 
(a) the fee (if any) paid on the petition of com- 
plaint, or for the examination of the com- 

plainant, and 


(b) any fees paid by the complainant for serving 

process on his witnesses or on the accused, 

and may further order that, in default of payment, the 

accused shall suffer simple imprisonment for a period not 
exceeding thirty days. 

(2) An order under this section may also be made 
by an Appellate Court, or by the High Court when 
exercising its powers of revision. 

This section has been added by section 153 of the Cr.P C. Amend- 


ment Act, XVII of 1923 ‘Ir embodies the provisions of section 31 of 
the Court Fees Act in orde~ that greater prominence may be given to 
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them’’—Statement of Objects and Reasons (1914). The provision as to 
imptisonment im default of payment, and sub-section (2) did not occut 
in the Court Fees Act. Section 31 of the Court Fees Act has now been 
repealed by section 163 of the Cr. P C. Amendment Act, XVIII of 1923 


1421. Scope of the section .—This section does not apply, 
and the costs of the complainant cannot be awarded, where the offence 1s 
not ἃ non-cognizable one—Nuruddin v Emp, 25 Cr.L J, 1161 (Oudh) 


If the complamt is not required by law to be stamped, the fact that 
the Court-fee has been mMlegally levied by the Court will not be a ground 
for ordering the accused to pay the fee on conviction—8 BH.C.R 22. 
Thus, no fee 15 leviable on a complaint by Municipal Officers, and the 
accused on conviction should not be ordered to pay the same--Q E y. 
Khajabhog, 16 Mad 423 

A proceeding under ihe Workmen’s Breach of Contract Act is not a 
proceeding for an offence, and if in such a proceeding the workman 
admits the advance and repays the same, 11 15 not open to the Magistrate 
to make tum pay the complainant the Court-fee paid on the complaint 
Dhondu, 6 Bom LR 255 

If there are several persons convicted, the order of payment of the 
value of the Court-fee and process-fee should be joint and not several—~ 
Reg ν. Sankara, Bom HC Cr Rule, 1872. 

The provisions of this section are not to be controlled by section 545, 
unlike section 545 the expenses awarded under this section ate -directed 
to be paid tn addition to fine and not out of the fine imposed—Yamuna, 
24 Mad. 305 

According to the Calcutta High Court, the order of payment of 
Court-fee is no part of the principal sentence in the case and is not to 
pe treated as a fine added to a sentence of imprisonment so as to make 
the sentence appealable~20 Cal 687. But the Madras High Court holds 
that it 1s an integral part of the sentence—22 Mad 153, 5 ΜΗ ΟΕ App 
28 See these cases cited in Note 1113 under section 413. 

“May” -—We think the Court should not be bound to exercise the 
power conferred by this section in trivial cases and we have accordingly 
used the word may”—Report of the Joint Committee (1922). 


547, Any money (other than a fine) payable by 
dered tobe Vittue of any order made under 
Moneys orde as this Code, and the method of 


said’ recoverable ; 

fines. recovery of which is not otherwise 

expressly provided for, shall be recoverable as if it were 
fine. 

᾿ ds hav2 been added by section 154 of the Cr. Pp. Cc. 


The italicised wort 
Amendment Act, XVII 
of compensation under s¢ 
Court-fees and process-fees men! 


Pa 


1 of 1923 These words provide for the recovery 
c. 250, of costs under sec, 148 (3), and of the 
tioned in sec. S46A 
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1422, This section only provides a summary method of realising 
‘money payable’ and these words cannot be stretched so as to include live 
stock or other goods—Phumman, 23 Cr.L.J. 157 (Lah) 

An order of refund of compensation paid to the complainant under 
sec. 543 may be enforced by process under this section It is not neces- 
sary that the accused should bring a civil suit tor recovery of the money— 
Mutsadd: y, Mani Ram, 19 All 112, fshri v. Bakshi, 6 All. 96, Pola 
Varapu, 7 Mad. 563; Ali Ahmad y Nathu, 1884 PR 14, Ratanlal 213 
Contra—2 Weir 717 

An order by the High Court setting aside an award of compensation 
(sec, 250) to the accused must be deemed to be an order directing refund 
of the money, and such order is enforceable under this section—Howarna 
v. Jassu, 1885 P.R. 12. See also 1903 PR 29 

An order directing the complainant to pay the diet money of his 
witness cannot be enforced under this section, the remedy of the witness 
to recover the money 15 by a civil suit—Kamal v Paramsukh, 29 C WN 
1033 (see this case cited under sec 544), 


548. If any person affected by a judgment or order 
passed by a Criminal Court desires 
to have a copy of the Judge's 
charge to the yury or of any order or deposition or other 

art of the record, he shall, on applying for such copy, 
Bs furnished therewith : 


. Provided that he pays for the same, unless the 
Court, for some special reason, thinks fit to furnish it 
free of cost. 

1423, ‘Affected by judgment, order’ etc -—A complainant whose 
complaint 1s dismissed 1s a person affected by the order of dismissal, and 
therefore he 1s entitled to ask for a copy of the Magistrate's order of 
discharge—In re Abdul, Ratanlal 305, 8 Cal 166 But a ‘charge’ 1s not 
an order of a Criminal Court by which an accused person can be said 
to be affected within the meaning of this section, so as to entitle him to 
copies of deposition where the trial has not proceeded beyond the frame of 
charge and the examination of the prosecution witnesses—1892 AWN 140 

Accused entitled to copies —A prisoner 1s entitled to copies of all 
documents for which he applies and which he thinks necessary for his 
defence, and a Magistrate will be acting contrary to law im determining 
whether such copies are necessary or not—l14 WR 77 


549. (1) The Governor General in Council may 
Delivery to. milita make rules, consistent with this 
authorities οἵ persons Code and the Army Act and the 
table’ tones tned by Air Force Act or any similar law 
᾿ for the time being in force, as to 


Copies of proceedings. 


᾿ 
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the cases in which persons subject to military or air force 
law shall be tried by a Court to which this Code applies, 
or by Court martial, and when any person is brought 
before a Magistrate and charged with an offence for 
which he is Hable, under the Army Act, section 41, of 
under the Air Force Act, section 41) to be tried by a 
-Court-martial, such Magistrate shall have regard to such 
rules, and shall in proper cases deliver him, together 
with a statement of the offence of which he is accused, 
to the commanding officer of the regiment, corps of 
detachment to which he belongs, or to the commanding 
officer of the nearest military or air force station, as the 
case may be, for the purpose of being tried by Court- 
martial. 
(2) Every Magistrate shall, on receiving a written 
Apprehension of such application for that purpose by the 
pornene commanding officer of any body © 
troops stationed or employed at 
any such place, use his utmost endeavours to apprehen 
and secure any person accused of such offence. 
The itahesed words have been added by the Repealing and Amending 
Act, X of 1927. 
550. Any gerne arse bara em any property 
Ἄ which may be alleged or suspecte: 
Pe said aces to have been stolen: or which may 
to be stolen. be found under circumstances 
which create suspicion of the commission of any offence. 
Such police-officer, if subordinate to the officer in charge 
of a police-station, shall forthwith report the seizure to 
that officer. 
4424. It a Police officer has reason so suspect certain property to be 
stolen he must himself seize the property He cannot order any other 
person to detain the same~Bithal, 16 O.C, 371, 15 Cr.L.J 117. 


This séction gives the Police officer power to seize only the property 
suspected to be stolen; but it does not empower him to seize any other 
property which is mixed with the stolen one—1909 P.W.R 14. 

551. Police-officers superior in rank to an officer 

: in charge of a police siete may 

Powers of superior = hi wers, through 
Police. exercise the sarne powers, ¢ 

eee out the local areas to which they 
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are appointed, as may be exercised by such officer within 
the limits of his station. 


§52. Upon complaint made to a Presidency Magis- 
Power to compel res. trate or District Magistrate on oath 
tovation of abducted of the abduction or unlawful deten- 
cme ee tion of a woman, or of a female 
child under the age of sixteen years, for any unlawful 
purpose, he may make an order for the immediate restora- 
tion of such woman to her liberty, or of such female 
child to her husband, parent, guardian or other person 
having the lawful charge of such child, and may compel 
compliance with such order, using such force as may be 
necessary. 


Change :—The word ‘‘sixteen’”? has been substituted for ‘‘four- 
teen” by the Criminal Law Amendment Act XVIII of 1924, for the purpose 
of affording greater protection to girls By the same Act, the age limit 
has been raised from sixteen to eighteen in sctions 372 and 373 of the 
Indian Penal Code 


1425. Unlawful detention .—The detention of a child in a 
missionary school, against the will of her parent or guardian with a view 
that she should be brought up in a religion which such parent or child 
disapproved of and the adoption of which would not only involve a total 
change in the child’s mode of life, but would also deprive the parent or 
guardian of any control in the education or bringing up of the child, would 
amount to unlawful detention—Abraham v. Mahtabo, 16 Cal 487 


The detention of a girl by the father in his house against the wall of 
her husband does not amount to unlawful detention, unless it 1s shown 
that the detention was contrary to the wish of the girl—Nathu y. Nari Lal, 
15 CrLJ 712 (0 81.) If a woman is residing with her relative who are 
aiding her i endeavouring to procure a divorce, such detention is not 
unlawful—Syed Umar v Syed Dayood, 2 Weis 724 


Unlawful purpose .—A Magistrate can act under this section when 
both the detention and the purpose are unlawful In 16 Cal 487 cited 
above the detention was held to be unlawful, but the purpose was not. 
Unlawful purpose means immoral purpose. This section applies to female 
children only, and not to children generally, this shows that the purpose 
has some special reference to the sex of the person against whom it is 
entertained. In other words, the section has reference to adultery, con- 
cubinage, prostitution, deflowering or other similar purposes But it cer- 
tainly does not include the detention of a Hindu girl in a Christian Institu- 
tion in order that she may be a Chistian, or the detention of a Chnstan 
child in ἃ Mahomedan Institution in order that she may be 8 Mahomedan 
Abraham v. Maktabo, 16 Cal, 487; see also 4 Bom L.R. 609 
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. 1426, Procedure :—It is the District Magistrate who alone has 
jurisdiction to entertain a complaint and make an order under this section 
He has no power to transfer such a case to a Sub-Magistrate, and that 
Magtstrate would have no jurisdiction therein—Ratanlal 963 


An application under this section does not necessarily allege the com~ 
nussion of an Offence, and 1s not a complaint; consequently the provisions 
of secs 200 and 203 do not apply to vroceedings under this section— 
4 Bom R. 609 A person proceeded against under this section 1s not 
m the position of an accused person, and may offer himself as a witness 
it the proceeding, see sec, 340 

Where a Magistrate has reason to believe that a woman is unlawlully 
detained but cannot find who so detains her, the proper course is for the 
Magistrate to 18sue an ofder to have the woman brought before him and 
to examine het; it would be illegal for the Magistrate in such a cast 10 
order the restoration of the woman to hberty without any finding that she 
was unlawfully detained by any one and without ordering any one to restore 
her to liberty—Syed Umar vy Syed Davood, 2 Weir 724. 

An application to get back a girl from her father’s custody on the 


allegation that She 1s the wife of the applicant must be made to a Civil 
Court and not to the Magistrate under this section—10 C.W.N, Ixxv. 


553, (1) Whenever any person causes a police- 
Compensation to per Officer to arrest another person in ἃ 
sova groundlessly given presidency-town, if it appears to 
in charge in Presidency. the Magistrate by whom the case 
᾿ is heard that there was no sufficient 
_ground for causing such arrest, the Magistrate may 
award such compensation, not exceeding fifty rupees, t° 
be paid by the pefson so causing the arrest to the person 
so arrested, for his loss of time and expenses in the 


matter, as the Magistrate thinks fit. 
than one are 


(2} In such cases, if more persons 
arrested, the Magistrate may, in like manner, award to 
each of them such compensation, not exceeding fifty 
rupees, as such Magistrate thinks fit. 

(3) All compensation awarded under this section 
may be recovered as if it were a fine, and if it carne Me 
so recovered, the person by whom it is payable shal : 
sentenced to simple imprisonment for such term πὰ 
exceeding thirty days as the Magistrate directs, unites 


such sum is sooner paid. 
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554. (1) With the previous sanction of the 

overnor General in Council, the 

Bee ΑΕΗ chartered High Court at Fort William, and 

rules for inspection of with the previous sanction of the 

records of subordinate 1 Gea] Government, any other High 

Court established by Royal Charter 

may, from time to time, make rules for the inspection 
of the records of subordinate Courts. 


(2) Every High Court not established by Royal 
Power of other High Charter may, from time to time, an! 


Courts to make rules with the previous sanction of the 
for other purposes. Local Government,— 


(a) makes rules for keeping all books, entries and 
accounts to be kept in all Criminal Courts 
subordinate to it, and for the preparation 
and transmission of any returns or state- 
ments to be prepared and submitted by 
such Courts; 


(b) frame forms for every proceeding in the said 
Courts for which it thinks that a form 
should be provided; 


(c) makes rules for regulating its own practice 
and proceedings and the practice and pro- 
ceedings of all Criminal Courts subordinate - 
to it; and 

(d) make rules for regulating the execution of 
warrants issued under this Code for the 
levy of fines: 

Provided that the rules and forms made and framed 
under this section shall not be inconsistent with this Code 
or any other law in force for the time being. 

%) All rules made under this section shall be pub- 
lished in the local official Gazette. 


555. Subject to the power conferred by S. 554, 

and by S. 107 of the Govemment 

of India Act, 1915, the forms set 

forth in the fifth schedule, with such variation as the 

circumstances of each case require, may be used for the 
Cr. 92 


Forms. 
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respective purposes therein mentioned, and if used shall 
be sufficient. 


1427, ‘With such varistion’’:—There being no prescribed form of 
warrant under section 100, 2 Magistrate who had to issue one under 
that section adapted a form under sec. 96 to the provision of sec 100 by 
altering the figures and by drawing up the warrant in terms required by 
sec. 100. It was held that the warrant was perfectly legel—45 Cal. 905. 
See also Note 205 under sec. 100. 


556. No Judge or Magistrate shall, except with the 

Case in which Judge Permission of the Court to which 
or Magistrate is person- an appeal fies from his Court, try 
ally dnterested. or commit+for trial any case to or 


in which he is a party or personally interested, and no 
Judge or Magistrate shall hear an appeal from any judg- 
ment or order passed or made by himself, 


Explanation—A Judge or Magistrate shall not be 
deemed a party, or personally interested, within the 
meaning of this section, to or in any case by reason only 
that he is a Municipal Commissioner or otherwise con- 
cerned therein in a public capacity, or by reason only 
that he has viewed the place in which an offence is 
alleged to have been committed or any other place in 
which any other transaction material to the case 15 
alleged to have occurred, and made an inguiry in con- 
nection with the case. 

Mlustration. Rs 


information 


A, as Collector, upon consideration of ; 
οἱ 


furnished to him, directs the prosecution of B for a breac! 
the Excise Laws. A is disqualified from trying this case as 8 


Magistrate. 

1428. Principle and scope of section :—It is one of the 
oldest and plainest rules of justice and common sense that no man shall 
git as a Judge in a case in which he has any interest—Bholanath, 2 Cal. 
23. It is an unshaken doctrine of human jurisprudence that no man can 
be judge in his own cause (Nemo debet esse judex in propria sua causa} 
This maxim rests not upon any suspicion as to the honesty of the Judge 
or his capacity for the purposes of adjudication, but it rests upon a thing 
higher than the technicalities of law. It rests upon the philosophy that says 
that human beings are after all human beings, and with all honour due 
to the honesty and integrity of the Judces, they are not to hear cases In 
which they are themselves concerned—-O E v Pohgi, 13 All 171 (174). 
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“The law in laying down this strict rule had regard not so much to the 
motives which might be supposed to bias the Judge as to the susceptibilities 
of the litigant partes One important object, at all events, is to clear 
away everything which might engender suspicion and distrust in the 
qibunat and to promote the feelings of confidence in the administration 
of justice which is so essential to social order and security ''—Serjeant 
vy. Dale, 2 Q.B.D 558 (567). 


A Magistrate who is disqualified under this section to try ἃ case is 
not a Court of ‘competent jurisdiction’ in respect to that case, and if he 
tries that case, the defect is not cured by sec 537~Sudhama v Q E, 
23 Cal. 328. Nor will she disqualification be cured by any consent or 
waiver on the part of the accused—Shamdasani, 53 Bom 716, 1929 
Cr.C. 433 (434); Bholanath, 2 Cal 23, Bisheshar, 32 All 635; Faiz 
Muhammad, 9 N.LR, 81, 14 Cr.LJ 385 (387); 7 AL) 749, 1 SLR. 
98; 4 Lah L.J. 452 Even the absence of bona fides on the part of the 
objector does not affect the question of the disqualification of the 
Magistrate in trying the case—Shamdasant, supra 


‘Try or commit any case’ —The expression ‘try any case’ ts wide 
enough to include any stage of a judicial proceeding in which the guilt or 
innocence of the accused 1s finally adjudicated upon—Bhojraj, 5 SLR 
137, 13 Cr LJ 30 Thus, he cannot hear an appeal in the case. The 
word ‘try’ 1s comprehensive enough to include the hearing of an appeal~- 
Nistarint v. A. C. Ghosh, 23 Cat 44, 11 CWN xis, Inayat Hussain, 
1899 AW.N. 74, 4 Lah.LJ. 452, Faiz Muhammad, 9 N.L.R 81, 14 
Cr.L.J 385 (386); 1 SLR. 98. He is also debarred from interfering in 
revision in the case—1905 U.B R. (Cr.P C) 37 He cannot direct further 
inquiry under sec. 436-—Bhojraj, 5 SUR 137, 13 Cr.b.J 30 (Contra— 
27 All. 25) 


But a Magistrate can initiate proceedings even though he is personally 
interested in the case—Bholanath Sen, 2 Cat 23. Though a Magistrate 
is disqualified under this section from trying a case, on account of personal 
interest, he 15 not, on that account, debafred from granting a permission 
to another Magistrate to proceed with the case-Fateh Bahadur, 20 All. 
181. The Magistrate is not debarred from taking cognizance of the case 
even though he has taken some part in the initiation of the proceedings— 
Ozullah vy Bent Madhab, 50 Cal 135 

If a Magistrate considers that he is disqualified from trying a case, 
and the case is of a petty nature, he ought not to commit it to the 
Sessions, but should move the District Mag:strate to transfer it to some 
other Magistrate—Emp vy. Ram Jatan, 21 AL.J 420, 25 CrLJ 665, 
A.LR. 1924 All. 185 

Permission of Appellate Court —Under this section, a Magistrate 
who is personally mterested can try ἃ case with the permisston of the 
Appellate Court And the Appellate Court can grant the permission if the 
Magistrate requests permissior st the initial stage of the case and before 
the proceedings are begun—In re Shamdasani, 53 Bom. 716, 1929 Cre 
433 (435) 1 


ν 
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‘In which he ts a party':—Where a Magistrate while travelling in a 
railway carriage requested the accused who were his lellow-passengers to 
desist from smoking, and, on their contemptuously refusing to do so, 
arrested and subsequently tried and convicted them, it'was held that the 
Magistrate was legally and morally disqualifled from exercising his judi- 
cial functions in relation to the offences imputed—Venkana, Ratanlal 339. 
So also, a Magistrate, who was one of the persons obstructed by the accused 
driving on the wrong side of the road, could not himself try the accused 
for offences under secs. 28 and 29 of the Bombay Act VII of 1867— 
Lahang, Ratanlal 321. 


1429. Personally interested :—The words ‘personally in- 
terested’ do not amply mere intellectual interest but something of the 
nature of an expectation of advantage to be gained, or of a loss or some 
disadvantage to be avoided, by the person who is said to be interested 
in the case—Cholappa, 8 Bom LR. 947. Thus, ἃ public officer whose 
duty it is to see that the law is obeyed cannot, merely by reason of that 
duty, be said to be personally interested in the prosecution and trial of an 
offender—In re Ganeshi, 15 All. 192, The words ‘personally interested’ 
cannot refer to tny remote interest in the matter, but must refer to some 
particular and immediate personal interest in the case and its result—~ 
In re Ganeshi, 15 Alt, 192 The law does not measure the amount 
of interest which a Judge possesses If he has any legal interest in 
the decision of the question one way, he is disqualified, no matter how 
small the interest may be~Serjeant v Dale, 2 Q.B.D. 558. 

Instances ~~(1) Taking part in arrest of accused and Police proceed- 
ings —Where the Magistrate took an active part in dispersing the un- 
Jawful assembly and pursuing the members and erresting them, and sub- 
sequently he impated proceedings against the accused and himself tried 
and convicted them, it was held that the Magistrate should not have tied 
the case himself as he had imitiated and directed the whole proceedings 
and could be said to have been personally interested in them—20 Cal. 857. 
Where the investigation of the Police at the preliminary inquiry was 
directed by a Magistrate to a considerable degree and where the Magistrate 
himself traced some of the accused and ordered their arrest, he was dis- 
qualified from trying the case—Sudhama vy. @ Ε΄, 23 Cal, 328. A Magis- 
trate who takes more than a formal part in a police investigation should 
ot try the case—Nga Po v Emp., 4 Burl}. 65, 26 Cr.LJ. 1317: 
2 L.B.R, 209. 

{2) Magistrate being α witness :—A Magistrate cannot, in 4 case In 
which he is the sole Judge of law and fact, be 4 competent witness The 
trial and conviction by 8 Magistrate of an accused In a case wherein he 
(the Magistrate) is himself a witness, 1s illegal—Donnelly, 2 Cal. 405; 
Mangni Lal, 20 Cr.L.J. 45 (Pat), 48 LC. 685; 1904 P.L.R. 21. A Magis- 
trate cannot import matters (eg., personat knowledge) into his judgment 
not stated om cath betore the Court in the presence of the accused Us 
he does so, he makes himself a‘witness in the case, and renders humse! 
meompetent 10 ty it—Mangni Lat, 20 Cr.L J. 45 (Pat); Grish Chander, 
20 Cal 857, A Magistrate who becomes awate of some of the tacts fa 


on 
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connection with a case by his taking some part, or at any rate by being 
present, at a search made by the police during the investigation, should 
not try the case but transfer it to some other Magistrate—5 C.W.N. 864. 
An officer should not try an offence under sec. 174 1. P C., in his 
capacity as a Magistrate, when the offence has been committed before 
him in his capacity as a Settlement Officer—Sukhari, 2 All. 405 But if 
during the course of the trial, the Magistrate himself made a statement 
on oath which he recorded, and permitted himself to be cross-examined 
and re-examined, it was held that he was not incompetent to try the case— 
Emp. v. Nanhe, 27 All. 33. 


(3) Pecuniary interest :—If a Judge has any pecuniary interest, how- 
ever small, in the result of the proceedings, it ts against public policy 
that he should take part in the proceedings; he is disqualified from trying 
the case and the Court will not mquire whether he was really biassed 
or likely to be biassed—Allison v General Council of Medical Education, 
[1894] 1 Q.B. 750: 70 L.T 471; In re Shamdasani, 53 Bom. 716, 
1929 Cr. Ο. 433 (434); Rodriques, 20 Bom 502 Thus, a 
Magistrate who is a shareholder of the Company against whose 
auditors a prosecution is started under sec 282 Companies 
Act, must be deemed to be personally interested, and cannot 
try the case—In re Shamdasani, supra. A Magistrate who is a share- 
holder of the company which is the complainant in the case ts 
disqualified from trying the case In such cases, it 1s not necessary to 
inquire whether there was any real or substantial ground for suspecting 
bias on his part—In re Rodrigues, 20 Bom 502. See also Bholanath, 
2 Cal. 23 A Magistrate should not entertain a criminal case in which 
persons indebted to him arc concerned either as complainants or as 
accused—C. P. Cr. Cir., Pari Il, No. 59. 


(4) Judge or Magistrate being complainant —It is impossible to 
allow the same Judge or the Magistrate to be the complainant and the 
Court. If a Sessions Judge makes a complaint under sec 476A, he 
cannot hear an appeal in the case The accused 15 entitled to 2 dectsion 
from a Judge who approaches the case with an absolutely open mind 
—Sai v Emp, 8 Lah. 496, 29 CrLJ 6 (7) 


(5) Magistrate being servant of complainant :—A Magistrate who is a 
servant of the corporation is deemed to have such an interest in the result 
of a prosecution by the corporation as to disqualify him from trying the 
case—Wood v, Corporation of Calcutta, 7 Cal 322; Nobin y Chairman, 
10 Cal 194. 


(6) Magistrate being master of complainant —The mere fact that the 
Magistrate is the master of the complainant who is complaining on his 
own account merely, does not deprive the Magistrate of his jurisdiction, 
though in such a case it should generally be expedient for him to refer 
the complainant to some other Magistrate—Basappa, 9 Bom 172 But 
where the complainant was the servant of the Magistrate, and it appeared 
that the Magistrate’s wife was driving in the dog-cart for passing which 
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the accused Was charged with rash and negligent driving, the Magistrate 
was held to be personally interested and ought not to try the case-— 
Ὁ E. v. Sahadev, 14 Bom. 572. 


{7) Magistrate being Agent of Court of Wards:—The mere fact that 
the District Magistrate 1s, In his capacity as Collector, concerned in the 
management of an estate under the Court of Wards, does not disqualily 
him from trying a case οἱ theft arising out of ἃ dispute between the land- 
ford and tenant in an estate under the management of the Court of Wards 
—Amrit Majht, 46 Cal 854, Baktu v. Καὶ, Prosad, 28 Cal 297, But 
where the manager of an estate under the Court of Wards, who ¥a3 
algo the Sub-divisional Officer, drew up proceedings as Magistrate under 
sec 145 against one who disputed the possession of a prece of land, in 
which the estate claimed an interest, and the Magistrate refused an 
application for transfer of the case, it was held that the Magistrate 
showed a Jack of appreciation of ordinary principles which should gude 
judicial officers in matters of this kind—9 C.W.N. cexxvi. 


(8) Magistrate betng friend of a party "-- 2 Magistrate is in close 
business or triendly relationship with a party, it is on the whole un- 
desirable that he should take part in hearing a case in which the interests 
of that person are gravely affected. Thus, 2 Magistrate is disqualified 
from trying 4 case, if the complainant during the pendency of the case 
has paid several visits to hm and supplied him with servants and 
eatables But the fact that on only one occasion the person at whose 
instance the complaint was made visited the Magistrate, and the visit 
was of a wholly innocent mature paid in the regular course of the 
Magistrate’s social duties, would not disqualify the Magistrate—/n γα 
S, Mukhtar, 8 Pat 575 (FB), AIR 1929 Pat 151 (153) 


1430, Sanctioning or directing the prosecution :—S¢e 
the Mlustration. A Magistrate who takes 4 mere formal part in the 
prosecution cannot be said to direct the prosecution and is not therefore 
deprived of his jurisdiction in the case. Thus, a Magistrate who simply 
issued process as officer-in-charge of the Sudder sub-division fs not pre- 
cluded from hearing an appeal in the case—Dasarath Rar, 36 Cal 869 
Where a Magistrate under the Excise Act lays before the Inspector of 
Palice certain information regarding the conduct of the accused in his 
dealings in opium and directs the said Inspector to make an inquiry on the 
basis of that information, and a prosecution is subsequently institited ἐπ 
the ordinary course by the tmvestigating Police Officer, held that the 
Magistrate cannot be said to have such connection with the proceedings 
antecedent to the prosecution as would debar him from trying the accused 
—~Babu Ram, 15 Cr.L.J. 17, 11 A.LJ. 852. Whether a given case falls 
within the provisions of this section :s a question of fact to be deter 
mined by the circumstances of each case Where a Deputy dane 
made a report to the Tahsildar about certain offences and the Tahsi 
im his turn reported the matter to the Deputy Magistrate, who authorise! 
the Tahsildar to prosectite the accused, and the Tahsitdar then lodged 2 


a 
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complaint before the Deputy Magistrate who tried the case, held 
that the Deputy Magistrate was not disqualified, since he merely authorised 
the prosecution and not directed it. A distinction should be drawn 
between authorrsation and direction of prosecution~Chencht Reddi, 24 
Mad. 238. If a District Magistrate or other executive head of ἃ district 
or department orders a prosecution because the matter before him 
demands elucidation by judicial inquiry, this section would not be 
applicable, but where the officer ordering the prosecution has satisfied his 
own mind that the accused 15 guilty, then clearly he should not try the 
accused Thus, where a Forest Officer asked the Deputy, Commussioner 
to give a warning to the accused for having made a false report to that 
officer, but the Deputy Commissioner directed prosecution of the accused 
under sec. 182 1. P C on the ground that he was satisfied that there 
was a clear case of a false report deliberately made, held that the 
Deputy Commissioner was disqualified from hearing the case as 
Magistrate—Faiz Muhammed, 9 N.UR 81, 14 CrLJ 385 (386, 387) 
Where the prosecution 1s by a Town Committee, the mere fact that the 
Magistrate had as the President of the Town Committee sanctioned the 
prosecution cannot be said to pive the Magistrate any personal tnterest 
in the proceedings, and the Magistrate 1s competent to try the case 
himself. But nevertheless st 1s not desirable that he should try the case 
when other Magistrates are available—Gop: Chand v Καὶ E, 1 Rang 517, 
25 CrL.J 273, AIR 1924 Rang. 87 A Sessions Judge is not prohi- 
bited in law from hearing an appeal from a conviction in a case in which, 
as an Insolvency Judge, on the application of a creditor, he had allowed 
the prosecution to proceed—Srikrishna ν Emp, 21 ALJ. 90 But 
where a District Magistrate who as Inspector of Factories ordered an 
inquiry to be made in the same capacity directed the prosecution of the 
accused for an offence under the Factorres Act, he was disqualified from 
trymg the case—Lonnda, 1 Lah 35, 21 CrLJ 389 Where a Canton- 
ment Magistrate in his capacity as secretary of the Cantonment Committee 
ordered the prosecution of the accused in respect of an alleged building 
in contravention of the cantonment rules, and proceeded to try the case, 
held that the case ought to be transferred to another Magistrate—Hira Lal 
v Emp, 20 ALJ 911 A Magistrate, who upon information furnished 
to him directs the issue of a warrant under sec 6 of the Gambling Act, 
is disqualified from trying the case—Chin Pin, 13 Bur LT 154, 61 1C 
835, 22 CrLJ 451 Where after the close of a trial, the trying Magis- 
trate orders the Police to send up a charge-sheet in respect of a witness 
for the prosecution, and upon the Police doing so, tries that person 
and convicts him, Aeld that the Magistrate having directed the prosecution 
is not competent to hold the trial—Gundoo, 23 Bom UR 842, 22 CrL.j, 
603, 62 1C 875 


1431. Explanation —Under the Explanation. a Magistrate is 
not deemed to be a party or personally interested in any case by reason 
of the fact that he ts a Muncipat Commissioner or otherwise concerned 
there: in a public capacity But if in additen to a connection of that 
sort, he directs the prosecution of ἃ person for an offence, he 1s dis- 
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qualified from trying the case, not by reason of the fact that he Is ἃ 
Municipal Commussioner or publicly connected with the case, but by 
Treason of the further fact that he has constituted himself the prosecator— 
Bhojraj, 5 S.L.R, 137, 13 Cr.L.J. 30; 1899 A.W.N. 74; Gundoo, 23 
Bom.L.R, 842, 22 Cr.LJ. 603, 62 J.C. 875. Thus, the mere fact that 
the Magistrate might happen to be a Municipal Commissioner does not 
necessarily disqualify him from holding a trial in which some Municipst 
matter was involved But it 1s a very different matter when it is found 
that the Magistrate is practically one of the prosecutors and the Judge— 
Kharak Chand ν. Tarack, 10 Cal 1030. A Municipal Commissioner in 
his capacity as such Commissioner had invited the attention of the 
Executive Officer of the Municipality to the manner In which a certain 
Bye-law of the Municipality was being disregarded by the accused. The 
Executive Officer called the attention of the Health Officer to the matter 
and the Health officer instituted the prosecution after satisfying himsel? 
that there were good prima facie grounds for believing that the Bye-law 
was being broken and that the interests of the public health required its 
enforcement The case was tried by a Bench of Honorary Magistrates 
of which the Municipal Commissioner was a member, and ended in ἃ 
conviction Held, that the trist and conviction were not illegal, because 
the Municipal Commissioner was not a party to the proseciition nor did 
he cause it to be instituted—~Nanoo v. Emp., 24 Cr.L J. 135 (All), The 
mere fact that the Magistrate is the Vice-President of the Municipality 
and Chairman of the Managing Commuttee does not disqualify him from 
trying an offence against the Municipality But if he has taken any part 
in promoting the prosecution, as for instance, by concurring in sanction= 
ing it at a meeting of the Managing Committee or otherwise, he would 
be disquaified—Q. E v Pherozsha, 18 Bom 422, Mahammad Baksh, 

10 Lah 718, 30 CrL.J 698 (699), Fazl Iakt v Municipal Commtitee, 

1896 ΡῈ 5. So also, if the Magistrate is the Vice-President of 8 

Municipal Committee and was present at the meeting in which the 

resolution was passed, for the disobedience of which the accused is 

prosecuted, the Magistrate 1s debarred from trying the case—Nurkishan, 

23 Cr.L.J 704, AUR. 1922 Lah 72. A Magistrate does not, by reason 

of his being a member of a sub-committee of a Municspal Board, become 

personally interested so as to be disentitled to try the accused for #0 

offence against the Municipal Board—Mohen Lal, 27 All. 25. But if he 

presides at a meeting of the Municipal Board which directs the prosecution 

οἱ the accused, he becomes disqualsfed—Deendayal, 14 NLR. 143 

Bhojra}, 5 5.1.8 137, 13 Cr.L.J, 30; Rama Rao, 20 Cr J. 244, 49 τ. 

916 It may be that he did not speak or vote at the meeting but the fact 
remains that he attended the meeting where the question was debated and 
the prosecution ordered, and he has therefore placed himself personally 
to some extent in the position of a prosecittor—Bhojraj, 5 SLR. 137. 
Where the Municipal Commuttee resolved to institute criminal proceedings 
against the accused and directed the Secretary to take necessary steFS 
and the Secretary forwarded ἃ copy of the resolution to the Joint Magistrate 
(who was no other than the Secretary himself) who took proceedings and 


ad 
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tried the accused, it was held that the trial was not only illegal but a 
mere show—Basant, 1883 A.W.N, 181. The District Magistrate is not 
disqualified from hearing the appeal merely because he happens to be the 
Chairman of the Municipal Board—Jnayat Hussain, 1899 A.W.N. 14. 
Contra—23 Cal. 44 and Erugada, 15 Mad. 83, where it was held that the 
very fact that the Chairman of the Municipality was the Magistrate, dis- 
qualified him from trying the offence, and the Explanation did not apply 
to his case 


In Nobin v, Chairman, 10 Cat. 194, a distinction has been drawn 
‘between a salaried officer of a Corporation and an Honorary Officer, and 
it has been held that the Explanation does not apply to a salaried officer. 
A salaried officer of the Corporation 1s, by reason of the very fact that he 
is a servant of the Corporation, precluded from trying any Municipal case 
as a Magistrate. But a gentleman who without remuneration is merely dis- 
charging a public and honorary office, and who has no personal interest in 
the proceedings of the Municipality, may well be supposed to be free from 
that bias which the jealousy of the law presumes im other persons more 
immediately interested, 


‘Concerged therein in a pubhe capacity ’—A Magistrate in charge of 
opium and excise administration of a district is not personally interested 
in the observation of the provisions of the Opium Act, merely because it 
is his duty to see the law relating to sale of opium enforced and main- 
tained in his district; he is therefore not precluded from exercising jurisdic- 
tlon in respect of offences against the said Act—In re Ganeshi, 15 All 
192; 5 ALJ. 357. A District Magistrate is not precluded under this sec- 
tion from trying an offence under the Police Act, merely because he is 
the head of the Police—Narain Singh, 22 All. 340. The fact that the 
District Magistrate is also the District Superintendent of Police does not 
‘of itself disquatify him from trying or inquiring into cases investigated 
by the Police of his district—2 LBR. 209 But if the Magistrate in 
his public capacity directs the prosecution, he is disqualified Thus, 
where the Magistrate as president of the octro: sub-committee directed the 
prosecution of an accused for evading the payment of octroi, the Magis- 
trate was debarred from trying the case, even though the accused had 
consented to be so tried—Bisheshar, 32 All 635 


1432. Local inspection .—Under the Code of 1882, it was held 
that a Magistrate making a personal inspection of the locus in quo where 
the offence was committed, made himself a witness in the case and 
thereby rendered himself incompetent to try the case—Q E.v Mantham, 
19 Mad 263, Grish Chunder v Q E, 20 Cal 857; Hart Kishore vy. 
Abdul, 21 Cal. 920 But now the law has been changed by the addition 
of the latter part of the Explanation 

A Magistrate ts competent to inspect personally a locality in order to 
test the connection of the evidence and the plans of the locality submitted 
in the case. Such an inspection would not disqualify him from trying 
the case—Hansa Singh, 1901 P.R 13, Babbon v. K. Ε, 37 Cal 34 
(355 Where the Magistrate Inspected the focus in quo and stated ἢ 
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in Council, or on the Local Government, may be exercised from time to 
time as occasion requires.”* 

But this section was unnecessary, because its provisions are covered 
by section 14 of the General Clauses Act. The old section has therefore 
been omitted and an entirely different section has been framed in sts 
place. “A new section is intended to be inserted, providing for the 
powers of Judge and Magistrates being exercised by their successors-in- 
office, and the determination by the Chief Presidency or District Magis- 
trate of the person to be deemed the successor-in-office of a Subordinate 
Magistrate in cases of doubt "Statement of Objects and Reasons (1914). 

A complaint under sec. 476 relating to an offence committed in Te- 
lation to a proceeding in a Magistrate’s Court can be made by the 
stccessor-in-office of the Magistrate—Behram vy. Crown, 7 Lah 108, 27 
Cr.L.J. 776 See Note 1239 under sec 476. 

560. A public servant having any duty to perform 
Officers concerned in iM connection with the sale of any 
tales not to purchase or property under the Code shall not 
bid for property. urchase or bid for the property- 
561. (1) Notwithstanding anything in this Code, 

Special provisions 0 Magistrate except arChief Presi- 
with respect to offence dency Magistrate or District Magis- 
of rape by a husband. trate shall— 

(a) take cognizance of the offence of rape where 
the sexual intercourse was by a man wil 
his wife, or 

(b) commit the man for trial for the offence. 7 

(2) And, notwithstanding anything in this Code, if 

a Chief Presidency Megistrate or District Magistrate deems 
it necessary to direct an investigation by a police-officer, 
‘with respect to such an offence as is referred to in sub- 
section (1), mo police-officer of a rank below that of police- 
inspector shall be employed either to make, or to take 

art in, the investigation 

Clause (a):—Where the offence referred to in this clause was taken 
jzance of by the District Magistrate, the fact that the investigation 


offence had been conducted by a subordinate Police-officer W2S 


ΠΩ 
terial irregularity which would vitiate the proceedings—Mehri. 


into the 
not ἃ material 
05 A.W.N, 9. 
᾿ 5611. Nothing in this Code shail be deemed to 
limit or affect the inherent power ο) 
Saving of inherent the High Court to make such orders 
power of High Court as may be necessary to give effec! 
to any order under this Code, or to prevent abuse of the 


--- 
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process of any Court or otherwise to secure the ends of 
justice. 

1433A. This section has been added by section 156 of the Cr, 
P. Ὁ. Amendment Act, XVHI of 1923. “ΒΥ this section it is proposed 
to give statutory recognition to the inherent powers of the High Court—a 
principle which Is already well-recognized’’—Statement of Objects and 
Reasons (1914). 

“Or otherwise to secure the ends of justice’’.—'*We have slightly 
elaborated the provisions of this clause We understand that a High 
Court has recently held (44 All 401) that it had no power to direct the 
expunging of objectionable matier from a record. We think it desirable 
that it should be made clear that this clause 1s intended to meet such a 
case"—Report of the Joint Committee (1922) See Note 1214 under 
sec, 439. Thus, by virtue of the inherent powers confetred on it by 
this section, the High Court can expunge any objectionable remark from 
the judgment of a lower Court—Amar Nath v Crown, 5 Lah 476 (481), 
26 Cr.L.J 463; Abdul Aziz v. Emp, 25 CrLJ 1245 (Lah.), Benarst 
Das v. Crown, 6 Lah. 166, 26 CrL.J. 1326, Daly, 9 Lah 269, 29 
CrL.J 620, Panchanan vy. Upendra, 49 All 254, 27 Cr LJ 1407 (1408); 
Md. Qasam v Anwar Khan, 27 Cr LJ. 510 (511), Mahomed Husain, 23 
SLR. 432, 30 CrLJ 970 But such power can be exercised only 
where there 1s no foundation whatever for the remarks objected to, and 
not where it is a matter of inference from evidence—Panchanan ν. 
Upendra, supra The powers under this section should be sparingly 
used and only in exceptional cases. It is not desirable that the High 
Court should on the motion of a subordinate Magistrate, expunge remarks 
made by a lower Appellate Court relating to the conduct of judicial pto~ 
ceedings taken by the said Magistrate—Md, Qasam, supra, 

In the exercise of its inherent powers under this section, the High 
Court cannot pass any order which would conflict with the provisions of 
the Code. Thus, the High Court has no jurisdiction to make an order 
for the restoration of attached property, where the application 1s made 
beyond the period prescribed in sec 89—Jn re Gurunath, 26 Bom LR 
719, 25 Cr.L.J 1293. 

The powers conferred on the High Court under this section are 
powers which must be found within the Crim Pro Code This section 
confers no new powers on the High Court, because the Court cannot, 
by invoking its inherent powers, extend the powers given to it by statute 
—Sukh Dev, 1929 Cr. C. 351 (Leh); Marudayya v Shanmuga, 49 
M.L.J. 593 Thus, the High Court has no power to appoint ἃ recelver 
pending the disposal of a revision petition against an order passed under 
section 145—Marudayya ν Shanmuga Sundara, 49 M.L.J 593. See this 
case cited in Note 421 under sec. 145. 

In has been held in some cases thst the words “‘save as otherwise 
provided by this Code’? in sec. 369, and the words ‘‘Nothing in this 
Code shall be deemed to limit’? in sec. 561A, show that sec. 369 must 
be read as subject to sec. SG1A, and that the latter section is in no way 
limited or governed by sec. 369 Therefore, the High Court is com- 
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Magistrate, who shall dispose of the case in manner 
provided by section 380. ᾿ 

(1A) In any case in which a person is convicted of 

Gamctats μά ae thejt, theft in a building, dishonest 
lease with admonition, Misappropriation, cheating, or any 
other offence under the Indian Penal 
Code, punishable with not more than two years’ imprison- 
ment, and no previous conviction is proved against him, 
the Court before whom he is so convicted may, if it 
thinks fit, having regard to the age, character, antecedents 
or physical or mental condition of the offender and to the 
trivial nature of the offence or to any extenuating circum- 
stances under which the offence was commitled, instead 
of sentencing him fo any punishment, release him after 
due admonition. 

(2) An order under this section may be made by 
any Appellate Court or by the High Courf when exercis~ 
ing its power of revision. 

(3) When an order has been made under this section 
in respect of any offender, the High Court may, on appeal 
when there is a right of appeal to such Court, or when 
exercising its powers of revision, set aside such order, an 
in lieu thereof pass sentence on'such offender according 
to law: 

Provided that the High Court shall not under this 
sub-section inflict a greater punishment than might have 
been inflicted by the Court by which the offender was 

, convicted, 

(4) The provisions of sections 122, 126A and 406A 
shall, so far as may be, apply in the case of sureties 
offered in pursuance of the provisions of this section. 

Change :—Sub-section ({) has been substantially amended, and 
sub-sections (2) to (4) have been newly added, by section 157 of the 
Cr, P. Ὁ, Amendment Act, XVIII of 1923. The main changes are the 
following :—‘First, this section extends the list of offences on convit- 
tion for which a petson may be released upon probation; secondly, it 
js made clear that section 562 does not apply merely to the case of youth 
ful offenders but applies to a wider class of persons; thirdly, the word 
‘“yivial’ has been omitted; fourthly, the period for which an offender 
may be released under this section has been extended from one to three 


years; fijihly, power has been conferred on an Appelfate Court or προ 
a High Court in the exercise of its revisional jurisdiction to make aft 


Δ’ 
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order under section 562; and finally, the High Court has been empowered, 
either on appeal or in revision, to inflict a sentence of imprisonment in 
Yew of an order under this section’—Statement of Objects and Reasons 
(1014). Sub-section (1A) has been added by the Cr. P. C. Second 
Amendment Act XXXVII of 1923 This amendment has been made on 
the recommendation of the Jail Commuttee. 


1434. Scope and application of section :—~Under this 
section the first offender need not necessarily be a youth; 11s operations 
are not limited to juvenile offenders. It applies to persons of advanced 
age—Tukaram, 2 Bom L.R 817, Salmi, 1916 PR, li, 17 Cr.LJ 254; 
Pullabhotla, 18 CrL.J, 469 (Mad.}; K E v Po Thein, 2 L.BR. 314. 
The intention of the law 1s not to make it essential that the offender 
must be young or that the offence must be trivial in its nature etc., but 
merely to indicate the lines on which the discretion of the Court should 
be exercised—K, E. v. Ba Han, 2 LBR. 65,6 CWN cch. 

To enable a Magistrate to apply this section the first essential is that 
the accused 1s a first offender, and tf he 1s one, the extenuating circum- 
stances which entitle him to the indulgence of the Court are his age, 
character and antecedents—Tukaram, 2 Bom LR 817 In order to give 
a Court jurisdiction to release an offender under this section, there must 
co-exist two conditions, viz, there should be no previous convictions 
proved and the offence must be one of those specified in the section 
If the two conditions are fulfilled, the Court has jurisdiction in the 
exercise of its discretion to act under the section But in exercising the 
discretion the Court must have regard to the points specified in the sec~ 
tion, namely the age, character and antecedents of the offender, and to 
the circumstances under which the offence was commutted—K E v. 
Ba Han, 2 L.BR. 65. This section is intended to apply to offenders 
(especially youthful offenders) who without bemg persons of depraved 
character may on occasions succumb to sudden temptation, and the legis- 
lature very humanely and very properly allows the Magistrate in such 
cases to give the young man a chance and to deal with him leniently 
under this section. But where an offence implies a good deal @f prepara- 
tion (e.g, the offence of ilicit manufacture of liquor) it cannot be said 
that it 1s done m consequence of succumbing to ἃ sudden temptation, and 
the section should not be applied to such a case—Crown v Sujan Singh, 
1916 PR. 19, 17 CrL J 310, Emp v Prara Singh, 7 Lah 32, 27 PLR, 
221 Where a youth of 18 years enticed away a girl, and no attempt 
was made by him to seduce or iJl-treat her, but on the other hand he 
wished honourably to marry her, held that it was precisely for this sort 
of case that sec 563 was enacted—Mukhram, 1929 Cr C 658 (All) 

This section may be a very valuable section sf property applied. and 
it may very often happen that a juvenile offender, who ts sentenced to 
jail for a short period of imprisonment for ἃ trival offence may be 
practically ruined for life, whereas he would be saved by the due anplica- 
tion of sec 562. But in passing an order under this section, at least two 
things are necessary to guard agaist, viz, danger to the pubhe, and 
danger to the accused himself The public must not be led to suppose 

Cr. 93 
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‘that all juvenite offenders may commit any crimes that they like without 
any fear of pumishment, because that would be an incentive to criminal 
parents to initiate their children into a life of crime And even children 
themselves being immune from the feat af punishment might be tempted 
to go astray into the paths of crime. It 1s obvious therefore that before 
applying this section one must consider whether there 1s a good cause 
for its application or not. If the offence is by no means a simple crime 
Such as 1s committed by chifdren out of mere thoughtlessness rather than 
of criminality, but it shows a singular combination of design and ingrati- 
tude and a general character of craft and deceit, it would call for ἃ 
severe punishment indeed, and resort should not be had to the provisions 
of this section~—Daryalal vy. Emp., 18 SLR. 61, 25 Cr.LJ, 1231. 
Magistrates should be very careful in applying this section end should 
not allow themselves to be misled into the use of this section by mis- 
placed leniency and sympathy—Emp. v Matho, 27 Cr.LJ 209 (Sind} 
Thus, the fact that an offender is a lad of 17 years of age 1s no ground 
for taking action under this section, ff the offence be a hideous and repre- 
hensible one calling for condign and deterrent punishment (eg. rape 
upon an infant girl of 5 years)~Sardha Ram, 29 Cr.L J. 1096 (1097) 
{Lah.). « 

Petty squabbles of young persons should be dealt with under this 
section—Ma Kywe, 4 Bur.L T, 68, 10 1C. 772, 12 Cr.LJ 242. Where 
the offender 1s a person of good position in life, he should rather be 
dealt with under this section than sentenced to whipping—1907 P,W.R. 
9 Where the accused was a widow of over 45, and it appeared that in 
commutting the offence (forgery, fatse personation) she was a puppet in 
the hands of the other accused, held that this was a case in which the 
Court instead of sentencing her to imprisonment should release her cn 
her entering into a bond—K. E, v. Kiran Bala, 43 CL} 79, 30 C.W.N 
373, 27 Cr.LJ} 409 

This section apphes when πὸ previous conviction is proved against 
the offender. A previous conviction is a technical bar to an order under 
this section; but if πὸ such conviction is proved at the trial and an order 
under this section is passed, a subsequent discovery of a previous con 
viction is no ground for interference in revision—Emp. v, Partab Narain. 
2 OW.N. 593, 26 CrLJ. 1278. 

The words in this section are ‘“snstead of sentencing him '’ There 
fore where the Magistrate convicted the accused and passed a sentence 
of imprisonment and fine, and then added: ‘‘As the accused is a youn® 
man of respectable family, 1 do not think jail life would be suitable to 
him. Therefore, under sec. 562 I order him to execute a bond for 
Rs. 200 ete,,"" held that the order under sec, S62 was illegal, This section 
cannot be applied where the Magistrate has not only convicted the 
accused but has also sentenced tim. The otder under sec 562 must be 
set aside—Misri Lal, 17 ALJ. 426, 50 ΤΟ. 1000 (1001), 20 (τ 1.1. 392 
In another case, where the Magistrate fined the accused as well 85. passed 
an order under sec. 562, the High Court set aside the order as (0 Bne— 
Karim Bakhsh, 10 Lah 722, 30 Cr.L J. 46 (47). 
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1435. Sub-section (1) :—Under the old law this sub-section 
applied only where the offender was convicted of one of certain offences 
under the Pena! Code, and not of an offence under any other law c.g. 
an offence under the Indian Railways Act—1 N.L.R. 139; or an offence 
under the Excise Act—Sujan Singh, 1916 P.R. 19, 17 Cr.L.J. 310 This 
restriction has now been removed. 

The old sub-sec (1) could not apply where the offender was punish- 
able with more than 2 years’ imprisonment. Thus, it could not apply 
where the accused was convicted of criminal breach of trust—7 Bur.L.R. 
14; or of receiving stolen property—Atmaram, 2 Bom.L.R 343; or of 
lurking house trespass—Maruh, 15 C.P L.R. 11, or of using as genuine a 
forged document—17 Bom.L.R. 921, or of house breaking—Pullabholla, 
18 Cr.L.J 469 (Mad.); or of voluntarily causing grievous hurt—Abdul 
Lal, 4 LBR. 180; or of aggravated form of cheating under sec. 420 
I. P. C.—Nega Py:, 3 L.B.R. 95, Rab Natwaz, 1 Lah. 612; 41 Mad 
533; or to an offence under sec. 381 I P. C.—Bapu Rao, 4NL.R 18. 
All these cases will now fall under the present sub-section (1) 

No order can be made under this section where the accused has been 
convicted in the trial of an offence not falling under this section as well 
as of an offence falling under this section—2 Weir 731. 

Who can pass order —An order under this section can be passed not 
only by the Court which convicted the accused but also by the Appellate 
Court, as well as by the High Court in revision—24 All 306; 29 Mad. 
567; Abdul Kadar vy. Monmohan, 25 C.W.N 720, 23 CrL.J. 235 This 
is now expressly provided in the new sub-section (2) 


1436. Bond .—The bond to be taken should be not only to keep 
the peace and to be of good behaviour, but to appear and receive sentence 
when called upon, and in the meantime to keep the peace and be of good 
behaviour—Q, E vy. Yessu, 2 BomL.R, 112. But it is not competent 
to a Magistrate to direct the accused to appear in Court on a fixed day 
ta receive sentence; all he can do is to release the accused on probation 
of good conduct for a certain period and to direct him to appear and 
receive sentence when called upon during such period, if he does not 
observe the conditions of the bond—Q E v Rama, 2 BomLR. 702 

Bond by minor :—It was held that the third proviso to section 118, 
providing for bond of minors to be executed by their sureties, applied 
only to bonds under that section, and did not apply to bonds of first 
offenders released under this section. A bond under this section had 
to be executed by the mnor himself and not by his sureties (Cf the 
words ‘on his entering into a bond}—4 LB.R 12 (overruling 2 L.BR 
137). But this 1s no Jonger good law in view of the new section 5148. 

Inability to furnish security .—If an accused person 1s ordered to 
give security under this section and he fails to do so, he should not be 
detained in prison till the expiration of the period for which security 1s 
to be furmshed, but the proper course 1s for the Magistrate, before 
passimg an order under this section, to ascertain whether the accused is 
Ukely to be able to give security immediately or within a reasonable time"J 
If he fails to give secumty within 8. reasonable time, the Magistrate 
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shoufd pass ἃ sentence which should be only nominal—Tun Gaung, 3 
L.B.R. 2, 2 Cr.L J. 374; Nasu sea v. K. E., 2 Rang. 360 (361), 26 
Cr.LJ. 285 The Magistrate should not imprison the accused under 
sec. 123, on failure to give security under sec. 562. Sec. 123 specifically 
applies only to sections 106 and 118 and not to sec 562—Nasu Meah v. 
K. E,, 2 Rang. 360 (361). 

1437. Proviso :—Power of 2nd or 3rd Class Magistrate —\t 15 
not open to a Second Class Magistrate, who has not been specially e™- 
powered to exercise jurisdiction under sub-section (1) of the section, to 
take proceedings under that sub-section, although he was invested by 3 
notification issued under the 1882 Code with all the powers specified in 
the fourtit schedule of that Code—Z Weir 731. If a Second Ciass Magis- 
tfate not empowered under this section is of opinion that the case 15 ἃ 
fit one for the exercise of the powers conferred by sub-section (1) of 
section 562, he should record his opinion to that effect and submit the 
case to a First Class Magistrate or Sub-divisional Magistrate for orders 
Crown vy. Jawah, 5 Lah 36 (37), 25 Cr.L J. 1124. The same remarks 
apply to third class Magistrates. 

Power of the Magistrate to whom proceedings are submitted—Sce 
notes under sec. 380. 

font trial of young and aged offenders :—Where the first accused aged 
nearly 50 and the second accused a boy of 11, were charged of theft 
before a Second Class Magistrate, and the Magistrate sent the case of 
both the accused to a First Class Magistrate so that the second accuse’ 
might be dealt with under sec. 562, « was held that the Second Class 

+ Magistrate should have disposed of the case of the first accused according 
to law without submitting the case to the First Class Magistrate, 2% 
that he should have submitted the case of the second accused only—Q. ἔ- 
v. Yessu, 2 Bom.L.R. 112 Under the present law, the case of the 
aged offender also falis under this section 

1438. Sub-section (1A) :—The offences enumerated in this sud- 
section are the same as those mentioned in the old section. It is tes- 
tricted to offences under the Indian Penal Code, and does not apply {> 
an offence under any other law, eg. an offence under the Indian Rail 
ways Act—John Scott, 1 N.L.R. 139; or an offence under the Excise Act 
~—1916 P.R. 19 

Again, the benefit of this sub-section is not extended to the aggt?- 

vated forms of the offences mentioned herein. Thus, when this sub- 
section speaks of πεῖς, dishonest misappropriation or cheating, it must 
be construed to mean theft ete. in its simple form, punishable respec- 
tively under secs, 379, 403 and 417 1. P. C., and does not include the 
agetavated forms of those offences. The offence of cheating means 
simple cheating not the aggravated form of it under sec. 420 [. P. c. 
—Nga Pyi, 3 CrLJ. 21,3 LBR 95 (F.B); 41 Mad. 533; Rab Nawaz, 
τ Lah 612; Deva Kantha, 5 P.L.J. 267, 21 CrLj. 463 The word 
“theft? can only mean simple theft; otherwise it would not have been 
followed by the words ‘theft in a buifding’ as well A servant found 

- 
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guilty of theft and convicted under sec. 381 1. P. C is not entitled to 
the benefit of this clause, as theft by servant is not one of the offences 
specified herein, It is an evasion of law to treat an aggravated form of 
offence as an ordinary offence and thus introduce a different jurisdiction 
or a lower scale of punishment—Bapu Rao, 4 N.L.R. 18, 7 Cr.L.J 319. 
But the Allahabad High Court holds that the words ‘dishonest misappro- 
priation’ and ‘cheating’ apply to and cover those offences in all their 
forms; thus ‘cheating’ covers secs 418, 419 and 420 1. P. C., and 
“crimmal misappropriation’ includes offences under sections 404 and 405 
1. Ῥ C.; otherwise the words are a mere surp)usage, because these 
offences are not punishable with more than two years’ imprisonment, 
The words of a Statute should be given an extended meaning of which 
they are reasonably susceptible, when a restricted meaning would reduce 
those words to a mere surplusage—Har Narain v Ramp, 12 A.LJ 465, 
15 Cr.L.J. 375. The Nagpur Court holds the same view in Emp, v Jai 
Lal, 24 Cr.LJ 251, AIR 1923 Nag. 158 


This sub-section also speaks of any other offence pumishable with not 
more than two years’ imprisonment In applying this sub-section to those 
offences, the term of imprisonment and not the nature of the offences 1s 
the test. If the offence is punishable with not more than two years’ im- 
prisonment, the clause may be applied, even though the offence be a 
serious One, Thus a bay of 18 years who attempted to cause hurt with 
a dangerous weapon may be dealt with under this sub-section, because 
the attempt to cause hurt is punishable with 18 months, though the 
offence of causing hurt itself 1s punishable with 3 years—Kra Pru Aung, 
3 L.BR. 30 


The words “the Court before whom he 15 so convicted’ mccurmng 
in sub-section (1A) should not be read as controlled by the proviso to sub- 
section (1), so that it is mot necessary that the Magistrate passing an 
order under sub-section (1A) should be a first class Magistrate or a second 
class Magistrate specially empowered Therefore an ordinary Magistrate 
of the second class who has convicted an accused under section 279 1 P 
Code can order his release after due admonition—Murhidhar v Mahboob 
Khan, 47 All 353, 26 Cr.LJ. 624 But the Bombay High Court holds 
that the proviso to sub-section (1) Roverns the whole section, and is 
therefore applicable to sub-section (1A), so that a 3rd class Magistrate 
18 not competent to release an offender after due admomition under sub- 
section (1A)—Emp v. Ranchhod, 27 BomLR. 1019, 26 Cr.LJ 1461, 
ATR 1925 Bom 479 

Distinct conviction must be recorded —Where the charge is i the 
alternative either of theft of of fetainmg stolen property, and the 
Magistrate while convicting the accused does not say of which of those 
offences he convitts the accused, Aeld that in the absence of a convic- 
tion for theft, the Magistrate is not competent to pass an order under 
this sub-section~Bhagwant Gancsh, 1 BomL R 857 

Sub-section (2) —Under sub-section (2), ar appellate Court 
pass an order releating the accused on” probation of good con+: i. 
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Where the High Court, on an appeal from a conviction and sentence 
by the Presidency Magistrate, ordered that the accused be released on 
entering into ἃ bond, but the accused failed to execute the bond, the 
punishment originally awarded by the Presidency, Magistrate wow!d not 
stand, (because that sentence had been already cancelled by the High 
Court) but the Presidency Magistrate showld trear the accused as a 
person who was convicted but not sentenced to punishment and is again 
produced before his Court for the purpose of a suitable punishment 
pang awarded—in re Bedsha, 21 LW. 40, 26 Cr.L.}. 683, Α.1.8. 1925 
Mad 496. 


1439. Appeal and revision -~An appea) les from an order 
under this section releasing a convict on his entering into a bond-—-Emp. 
v. Manohar, 1904 PR. 24; Bahadur vy. Ismail, 29 C.WN 151, 52 Cal. 
463, 26 CrL.jJ. 485 And the appeal may be preferred even after the 
expity of the period of the bond—Hayata v Emp, 1917 P.R. 20, 18 
Cr.L.J, 40t. An appeal wilf he to the Sessions fudge from an order of 
a Magistrate of the first class passed under this section in a summary 
trial—Emp. vy. Hira Lal, 45 All 828 {see this case cited under sec. 494). 


So also, the High Court in revision can set aside the conviction and 
the order demanding security, even though the convicts have not moved 
the High Court to exercise that power—Redha Kishen, 67 PLR {912, 
13 CrL.J. 476, Chhaju Mal, 1914 P.LR. 21, But unless the order 
passed by the Magistrate under this section is clearly mistaken ΟΥ̓ [Δ΄ 
judicious or amounts to a failure of justice, the High Court will not 
interfere in sevision~Murlidhar vy. Mahboob, 47 Ail 383, 26 Crl.J 
624. Where the Magistrate has passed an order of release after saking 
into consideration ali the relevant circumstances of the case, the High 
Court will not interfere in revision, unless ἃ strong case has been made 
out fustitying such interference—Xesio Ram, 28 Cr ἵ 1 255 (256) (Lah }. 
‘The High Court is reluctant to interfere with an order of a Magistrate 
passed under this section in the exercise of his discretionary jurisdiction 
—Partab Narain, 2 O.W.N 593, 26 Cr.L.J 1278; Abdal v Crown, 1910 
P.W.R 19, tl CrLj. 389, 6-1C. 639 In the fatter case the Figh 
Court refused to interfere, even though the order had been passed in 8 
ease to which this section was wholly inapplicable. 


It was held under the old Jaw that in setting aside in revision the 
order under this section the High Const could not substijute in sts piace 
a sentence of imprisonment, because no ‘sentence’ had been passed by 
the Lower Court (the order under sec. 562 not being a ‘sentence’, 854 
the provisions of sec, 439 as to enhancement of sentence did not apply~ 
Emp. v. Bhasite, 37 All. 31, 12 ALJ. 1244, 16 CrLJ. 43 if the 
Appellate or Revisional Court considered that any sentence should be 
passed upon the accused, it could order a retnal—19)} P.R. 16; 37 All. 
31 But the new sub-section (3) now empowers the High Court, in 
appeal of In revision, te pass Sentence on the accused alter setting aside 
the order 85 to security--Emp. v. Kesar, 24 ALJ. 228, 27 Cr LJ. 303. 
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563. (1) If the Court which convicted the offender, 
ee or a Court which could have dealt 
rovision in case of Η͂ Ν 2 
offender failing to ob- with the offender in respect of his 
serve conditions of his original offence, is satisfied that the 
recognizance. A 
offender has failed to observe any 
of the conditions of his recognizance, it may issue a 
warrant for his apprehension. 


(2) An offender, when apprehended on any such 
warrant, shall be breught forthwith before the Court 
issuing the warrant, and such Court may either remand 
him in custody until the case is heard or admit him to 
bail with a sufficient surety conditioned on his appearing 
for sentence. Such Court may, after hearing the case, 
pass sentence. 


564. (1) The Court, before directing the release of 

δι ᾿ an offender under section 562, sub- 

apepniitions att '° section (1), shall be satisfied that 

the offender or his surety (if any) 

has a fixed place of abode or regular occupation in the 

place for which the Court acts or in which the offender 

is likely to live during the period named for the observ- 
ance of the conditions. 

(2) Nothing in this section or in sections 562 and 563 

shall affect the provisions of section 31 of the Reformatory 

Schools Act, 1897. 


The words ‘sub-section {{}᾿ have been added by the Repealing and 
Amending Act, VII of 1924 “This is intended to make it clear that 
section 564 (1) does not relate to the release of an ofender under sub- 
section (1A) of section 562’’—Gazette of India, 1924 ,Part V, page 59 


Previously convicted offenders. 


Order for notifyi 
address of | previously 565. (1) When any person 
convicted offender having been convicted— 


(a) by a Court in British India of an offence 
punishable under section 215, section 
489A, section 489B, section 489C, or 
section 489D, of the Indian Penal Code, 
or of any offence punishable under Chap- 
ter XII or Chapter XVII of that Code, 
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with imprisonment of either description 
for a term of three years or upwards, or 


(δ) by a Court or Tribunal in the territories of any 
Prince or State in India acting under the 
general or special authority of the Governor 
General in Council or of any Local Govern- 
ment, of any offence which would, if com- 
mitted in British India, have been punish- 
able under any of the aforesaid sections or 
Chapters of the Indian Penal Code with 
like imprisonment for a like term, 


is again convicted of any offence punishable under 
any of those sections or Chapters with imprisonment for 
a term of three years or upwards by a High Court, Court 
of Session, Presidency Magistrate, District Magistrate, 
Sub-divisional Magistrate, or Magistrate of the first class, 
* * ἢ such Court or Magistrate may, if it or he thinks 
fit, at the time of passing sentence of transportation or 
imprisonment on such person, also order that his residence 
and any change of or absence from such residence after 
release be notified as hereinafter provided for a term not 
exceeding five years from the date of the expiration οἱ 
such sentence. 

(2) If such conviction is set aside on appeal or other- 
wise, such order shall become void. ‘ 


(3) The Local Government may make rules to carry 
out the provisions of this section relating to the notification 
of residence or change of or absence from residence by 
released convicts. 

(4) An order under this section may alsa be made by 
an Appellate Court or by the High Court when exercising 
its powers of revision. 

(5) Any person against whom an order has been 
made under this section and who refuses or neglects to 
comply with any rule so made shall be deemed within the 
meaning of section 176 of the Indian Penal Code fo have 
omitted to give a nofice required for the purpose of pre- 
venting the commission of an offence. 
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(6) Any person charged with a breach of any such 
rule may be tried by a Magistrate of competent jurisdic- 
tion in the district in which the place last notified by him 
as his place of residence is situated. 


Change :—This section has been almost redrafted by section 158 
sof the Cr. P, C, Amendment Act XVIII of 1923. The main changes 
introduced are the following :—‘‘Firstly, it extends the list of offences 
after a conviction for which a person may be required to notify his 
residence and subsequent changes of residence; secondly, on the analogy 
of section 75 of the Penal Code, as amended in 1910, provision has been 
made for previous conviction before tribunals of Native States which 
‘exercise their jurisdiction under the general or special authority of the 
Government of India or the Local Government, thirdly, all first class 
Magistrates, in place of those specially empowered, have been authorised 
to pass orders under this section; fourthly, the rule-making power has 
een extended to cover the provision of this section relating to the noti- 
fication of residence, or change of residence, or abscnce from residence 
of released convicts, fifthly, the pumshment of a breach of the rules 
made under this section has been enhanced, and lastly, Courts of Appeal 
or revision have been empowered to pass orders under this section’—~ 
Statement of Objects and Reasons (1914) 


1440. Application of section .—This section applies when 
the accused has been previously convicted, the passing of an order under 
this secaion on a first offender is illegai—8 M.LT 352 


This section does not apply where either the previous or the subse- 
quent conviction is for an atfempt to commit the offence under Chap XII 
or XVII of the I. P. C.—Harnam, 1907 P.R. 17, 6 Cr.L J. 378 


This section does not apply where the accused, upon the subsequent 
conviction, 1s sentenced to whipping—35 Bom 137 An order under this 


section can be passed only when the accused 1s sentenced to transporta- 
ton or imprisonment 


This section does not apply where the subsequent conviction is 3 
technical one Where a person is found only technically gurlty of theft, 
it is absurd to make his conviction for such a trifling offence the occasion 


for a long period of Police supervision under this section—Jawahir, 4 
PLR 1914, 15 CrLJ 183 


Where the previous conviction of the accused is set aside on appeal, 
though on technical grounds, the accused cannot be called an old offender 
and an order of restriction cannot be passed under this section on a 
subsequent conviction—Nga Po v K. E, 3 Rang 156, 26 CrLJ 1344 


Under the old law, this section did not apply where the previous 
conviction had been in a Native State, even though the law of that State 
was indentical in terms with the Indian Penal Code—Ghasia Teh, 1 
N.LR 137. Bur now this section docs apply to such a case. See clause 
(b) which has been newly edded 
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Under the old Jaw, a first class Magistrate could not pass orders 
under this section unfess he was specially authorised by the Local Gov- 
ernment to do so~Crown v. Dino, 8 S.L.R. 340, 16 Cr.L.J 469, 29 1.C. 
101, Under the present law, all first class Magistrates can pass orders 
under this section. 

Previous conviction need not be specified in charge :—An ordet under 
this section is not such punishment as is meant by the words of sec 221. 
Therefore the provisions of sec. 221 (7) do not apply to an order under 
this section, and such an order can be legally passed without the previous. 
conviction on which it is based having been mentioned in the charge. 
The omission is 9 mere itregularity cused by sec. 837—Jhagroo, 9 N.LR 
88, 14 Cr.L.J. 390. 

1441. Notification of residence :—Change of residence :— 

As long as ἃ man retains his residence in the same place, his temporary 
absence from home for a day or two does not require notification 
Whether he retains his residence must always be a question of fact, but 
provided a man leaves his family and household effects in the house im 
which he was residing, he would ordinarily be considered to retain his 
residence there. Where all that was proved was that the accused was 
absent from the notified residence for a single night, held that there 
was nothing to indicate that the residence itsel! was changed, and tt was 
fot necessary that he should notify such temporary absence for a single 
night—Naddi Chengadu, 40 Mad. 789. But under the present law, 
absence from residence must also be notified. 

1442. Power of appellate Court :—Under the old law, 
it was held that an Appellate Court could not pass an order under this 
section, where the original Court did not or could not do so—Crown v. 
Dino, 8 SLR. 340, But now sub-section (4) gives such power to the 
Appellate Court and to the High Court in revision, 

1443. Punishment :—Under the old law it was hefd that any 
person refusing or neglecting to comply with the rules made under sub> 
section (3) was punishable as if he had committed an offence under the 
first part (and not second part) of section 176 1, P. C.—BRhola, 1 NLL R. 
133; Husern Beg, 31 Mad. 548 Under the present sub-section (5) the 
use of the words ‘'notice required for the prevention of commission of 
an offence’? show that the punishment will henceforth be under the 
second part of sec. 176 1. ΡΟ, In other words, the present section has 
enhanced the punishment. 

Rules :—For Bengal Rules, see Cal G. R. & C O., pp. 58~60- 
For Madras Rules, see Madras Ὁ. O No. 910, dated 15th June, 
1904; far Bombay Rules, see Bombay Govt. Gazette, 1900, Part Le 
Ἦν 874; for Punlab Rules, see Punjab Gazetfe, 1901 Part 1, p 182: for 
Burma Rules, see Burma Gazetfe, (902, Part 1, p. 63; for C. P. Rules, 
see Central Provinces Gatette, 1901, Part ΠῚ, p 87; for Assam Rules, 
see Assam Gazette, 1902, Part Il. pp. 80, 8. 


— 


ORDINANCE No. I of 1930. 


[roth April, 1930.3 


An Ordinance to supplement the ordinary criminal law in 
Bengal. 


Whereas an emergency has arssen which makes it necessary to 
supplement the ordinary criminal law in Bengal 

Now Tuerrrore, m exercise of the power cosferred by section 72 of 
the Government of India Act, the Governor-General 1s pleased to make 
and promulgate the following Ordmance :— 


τ. (ἡ This Ordinance may be called the Bengal Criminal Law 
Short title and extent Amendment Ordinance, 1930 
(2) It extends to the whole of Bengal 


2 (ἡ Where, 1m the opinion of the Local Government, there are 
Power of Local Govern- feasonable grounds for believing that any 
ment to deal with certain person—~ 


suspects, 
{t) has acted, 1s acting or is about to act τῇ contravention of the 
provisions of the Indian Arms Act, 1878, or of the Explosive 
Substances Act, 1908, or 
(i) has committed, 1s committing or is about to commit any 
offence specified in the First Schedule, or 
(tii) has acted, is acting or is about to act with a view to inter- 
fere by violence or by threat of violence with the admrnis- 
tration of justice; 
the Local Government, if it 13 satisfied that such person ts a member, 
or is being controled or instigated by a member, of any assortation of 
which the objects or methods include the doing of any of such acts or 
the commission of any of such offences, may, by order mm writmg, give 
all or any of the following directions, namely, that such person— 


(a) shall notify his residence and any change of residence to 
such authority as may be specified in the order, 

{b) shall report himself to the poltce 1m such manner and at suck 
periods as may be so specified; 

(ε) shall conduct himself 1m such matner or abstain from such 
acts as may be so specified, 

(d) shall reside or remam in any area so specified, 

{e} shall not enter, reside mm, or remain in any area so specified, 

Y) shall be committed to custody in 7811 

and may at any time add to, amend, vary or rescind ans order made 

under this section 

4 (2) The Local Government in its order under sub-section (1) may 
itect— 

(a) the arrest without warrant of the person in respect of whom 
the order τ made at any place where he may be found by 
any police officer or by any officer of Government to whom 
the order may be directed or endorsed by or under the 
general or special authority of the Local Government, 

(8) the search of any place specified τὰ the order which in thy 
opinion of the Local Government has been, 1s bemg, or b 2 
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about to be used by snch person, for the purpose of domg 
any act, or committing any offence, of the nature described 
in sub-section (1). 


3. An order made under sub-section (1) of section 2 shall be served 
on the person in respect of whom 11 is made 
Service of orders under it the manner provided in the Code of 
sechon 2, Crimmal Procedure, 1893, for service of a 
summons, and upon such service such person 

shall be deemed to have had due notice thereof, 


4 (ἡ Any officer of Government authorised in this behalf by 
general or special order of the Local Gov- 
Power to arrest without ermment may arrest withont warrant any 
warrant, person against whom a reasonable suspicion 
evists that he 1s a person im respect of whom 
an order might lawfully be made under sub-section (7) of section 2 
(2) Any officer exercising the power conferred by sub-section (1) 
may, at the time of making the arrest, search any place and seize any 
propetty which 1s, or is reasonably suspected of bemg, used by such 
person for the putpose of doing any act, or committing any otfence, of 
the nature described in sub-section (1) of section 2 
) Any officer making am arrest under sub-section (1) shall forth- 
with report the fact to the Local Government, and may, by order 20 
writing, commit any pesson so arrested to custody pending receipt ὁ 
the orders of the Local Government, and the Local Government wlay 
by general or special order specify the custody to which such person 
shall be committed 
Provided that no person shall be detained in custody under this 
section for ἃ penod exceeding fifteen days save under a specie order 
of the Local Government, and no person shall in any case be detane 
+ custody under this section for a period exceeding one month. 
5. (ἡ The Local Goverument and every officer of Government to 
whom aby copy ‘of any order made under 
Enforcement of orders section 2 has been directed or endorsed by 
or under the genetal or special authority Οἱ 
the Local Government may use atty and every means necessary to 
enforce compliance with such order 7 
(2} Any officer exercising any of the powers conferred by section 4 
may use any and every means necessary to the full exercise of such 
powers 
6. Whoever, being a perso m respect of whom an order has been 
made under sub-section {7} of section, 2 
Penalty for breach of knowingly disobeys any direction yn sucl 
order under seebon 2. order, shall be punishable with imprisom- 
ment for a term whch may extend to three 
years, and shalf also be liable to fine : 
ν (ἢ) Eve erson in sespect of whom an order has been made 
ρώτα tue nhotoraph- Bader sub-section (1) of section 2 shall, if 
ing, ete, persons in ress 80 directed by any officer authorised in this 
pect of whom order has bebalf by géneral or special order of the 
been made under sec. 2, Local Government,— 
(a) permit himself to be photographed, 
(8) allow his finger impressions to be taken; oe 
{o) furnish such officer with specimens of his handwriting and 
signature ; . 
(4) attend at such times and places as such officer may direct for 
aff or any of the foregoing purposes, 
(2) If any person fails to comply with or attempts to avoid any 
direction given im accordance with the provisions of sub-section (1), he 
“ie 
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shall’ be punishable with imprisonment for a term which may eatend 
to six months, or with fine which may extend to one thousand rupees, 
or with both, 


8. The power to issue search warrants conferred hy section 98 of 
the Code of Criminal Procedure, 1898, shall 
Power of Search. be deemed to inclide a power to tssue 
warrants authorising the search of any place 
in which any Magistrate mentioned in that section has reason to believe 
that any offence specified in the Second Schedule has been, 1s being, 
or is about to be committed, and the serzure of anything found therein 
or thereon which the officer executing the warrant has reason to believe 
has been, is bemg, or 15 intended to be, used for the commission of 
any such offence; and the provisions of the said Code, so far as they 
can be made applicable, shall apply to searches made under the 
authority of any warrant issued under this section, and to the disposal 
of any property seized sm any such search; and an order for search 
issued by the Local Government under sub-section (2) of section 2 
shaif be deemed to be a Search warrant tssued by a Presidency Sfagis- 
trate or the District Magistrate having jurisdiction im the place speci- 
fied therein, and may be executed by the person to whom the order 
is addressed in the manner provided tm this section 


9. (ἡ) Within one month from the date of an order by the Local 
Government under sub-section (1) of section 
Scrutiny of case by two 2, the Local Government shall place before 
Judges, two persons, who shall be either Sessions 
Judges or Additional Sessions Judges having, 
in either case, exercised for at least five years the powers of a Sessions 
Jndge, or Additional Sessions Judge, the material facts and circum- 
Stances im its possession on which the order has been based er which 
are televant to the inquiry, together with any such facts and circum. 
stances relating to the case which may have subsequently come into 
its possession, and a statement of the allegations against the person in 
respect of whom the order has been made and his answers to them, 
if furmshed by him. The said Judges shall consider the said material 
facts and circumstances and the allegations and answers and shall 
report to the Local Government whether or not τῷ their opimion there 
is lawful and suffictent cause for the order, 


(2) On receipt of the said report, the Local Government shall con- 
sider the same and shall pass such order thereon as appears to the 
Government to be just or proper. 


(3) Nothing an this section shall entitle any person against whom 
an order has been made under sub-section (1) of section 2 to attend in 
person or to appear by pleader in any matter connected with the 
Teference to the said Judges, and the proceedings and report of the 
said Judges shall be confidential 

10. (ἡ When an order under sub-section (1) of section 2 has been 

made against a person, the Local Govern- 

Power to suspend ment may at any time, without conditions 

operation of orders under Or upon any conditions which such person 

sechon 2 accepts, direct the suspension or cancella- 
tion of such order 


(2) If any condition on which an order has been suspended οἱ 
cancelled 1s in the opinion of the Local Government not fulfilled, the 
Local Government may revoke the suspension or cancellation, and 
thereupon the person im whose favour such suspension or cancellation 
was made may, if at large, be arrested by anv police officer without 
watrant, and the order under sub-section (1) of section z shall be deemed 
to be in full force. 
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about to be used by such person, for the purpose of doing 
any act, at committing any offence, of the nature described 
in sub-section (1) 


3, An order made under sub-section (1) of section 2 shall be served 
on the person in respect of whom it 1s made 
Service of orders under in the manner provided in the Code of 
section 2, Criminal J'rocedure, 1898, for service of 8 
summons, and upon such service such person 

shall be deemed to have had due notice thereof, 


4. (1) Any officer of Government authorised in this behalf by 
general or special order of the Local Gov- 
Power to arrest without emmment may arrest without warrant any 
‘warrant, person against whom a reasonable suspicion 
exists that he 1s a person in respect of whont 
an order might lawfully be made under sub-section (1) of section 2 
(2) Any officer exercising the power conferred by sub-section (r) 
may, at the time of making the arrest, search any place and seize any 
property which 1s, or 1s reasonably suspected of being, used by such 
person for the purpose of doing any act, or commntting any offence, of 
the nature described τῷ sub-section (1) of section 2 
___(3) Any officer making an arrest under sub-section (1) shall forth- 
with report the fact to the Local Government, and may, by order i 
writing, commit any person so atrested to custody pending receipt of 
the orders of the Local Government, and the Local Government may 
by general or special order specify the custody to which such person 
shall _be committed Ρ 
Provided that no person shall be detamed in custody under this 
section for a period exceeding fifteen days save under a special order 
of the Local Government, and no person shall in any case be detained 
in custody under this section for a period exceeding one month. 
5. (1) The Local Government and every officer of Government to 
whom any copy ‘of any order made under 
Enforcement of orders section 2 has been directed or endorsed by 
or under the general or special authority of 
the Local Government may use any and every means necessary ‘? 
enforce compliance with such order. τς 
(2) Any officer exercising any of the powers conferred by section 4 
may use any and every means necessary to the full exercise of such 
powers 
6. Whoever, beimg a person im respect of whom an order has beed 
made under sub-section (1) of section. 3» 
Penalty for breach of knowingly disobeys any direction in sue 
order under section 2 order, shall be punishable with imprison: 
ment for a term which may extend to three 
years, and shall also be liable to fine a 
7. (ἡ) Every person im respect of whom an ofder has been mace 
Power of photograph. wider sub-section (1) of section 2 shall, 9 
ing, εἰς,, persons in res- 80. directed by any officer authorised in this 
ect of whom order has bekalf by general or special order of the 
Been made under sec. 2 Local Government,— 
(a) permit himself to be photographed, 
(δ) allow his finger smpressions to be taken, εν 4 
(c) furnish such officer with specimens of lis handwriting am 


signature, 
(a) attend at such times and places as such officer may direct for 


all or any of the foregoing purposes. 
(2) If any person fails to comply with or attempts to ayoid aty 
direction given in accordance sith the provisions of sub-section (1), be 


wn 
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1’ be punishable with imprisonment for a t 
six months, oF with fine which may extend ae may extend 
with both. sand rupees, 


8. The power to 1sste search watrants conferred by 
the Code of Criminal Teen yee ARES 
Power of Search. be deemed to include a power to shalt 
3 warrants authonsing the search of tea NE. 
which any Magistrate mentioned im that section has re: any place 
at any offence specified in the second Schedule tee thee, τς teheve 
at any off be committed, and the seizure of anythin ἐπε iy being, 
- thereon which the ‘ofacer executing the warrant has τ απ therein 
thereon ΑΕ g, of 15. tended to be, used for the ason ta believe 
ny such offence; ‘and the provisions of the said Code, commission of 
ny Me made applicable, shall apply to searches. meade far as they 
nthority of any warrant issued under this section, and ay under the 
f any property seed in any such search, and ‘an Sade the disposal 
ssued by the Local Government under sub-section (2) er for search 
hall be ‘deemed to be & search warrant tssued by a Pres of Rection 2 
hall By the District Magistrate pavihs jurisdiction τῇ the pints ee 
Fed therein, and may be ‘executed by the person to the place spect- 
is addressed in the jaanner provided in this section om the order 


9. (ἡ Within one month from the date of an order Ὁ 


Scrutiny of case by two 2 the Local Government 
Judges 2 tao persons, who shall ΑΝ place before 
ndges or Additional Sessions ither Sessions 


based or which 
stances relating to the case which mav have subsequent circum. 
its possession, and a statement of ‘the allegations against He come into 
respect, of whom the order has been made and his angy, ε 
if furnished by him ‘the said Jadges shall consider the €ts to them, 
facts and circumstances ‘and the allegations and answer” ᾿ 
report to the Local Government whether or not tn their 8 and shalt 
is lawful and sufficient cause for the order opi 
2) On receipt of the said report, the Local Gover: 
sides” 'the same Pt of gall pass such order thereon TEMELE shall cone 
Government to be yust or Proper 
othing in this section shall entitle any person agg; 
ΝΣ as ἕξει made under sub-section (ἡ) of section eins who 
‘by pleader m any matter connectes ὃν πὶ 
Personce to the said Judges, era the proceedings and rep, With 
said Judges shall be confidential. ort of the 


Power to suspend ment may at any tume, without 
operation of orders under 
section 2. 


condition on which an orgs has been sq, 
the opinion of the Local Government not teeta ΡΣ 


ΛΝ, 
Local Government may revoke the suspension OF , Caticella, ed, ἢ 
thereupon the person 1p Tifose favour such suspensicn of at, ne 
was made may, vf at large, be arrested by aes ton ice Officer “lation 
warrant, and the order under snb-section (ἡ of sectio shall Te Mthout 
ν ee 


to be im full force Ted 


(5) If any 
cancelled is 11 


RO As, 
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(3) If the conditions on which such suspension or cancellation has 
been made include the execution of a bond with or without sureties, 
the Local Government may at once proceed to recover the petialty of 
such bond, 

. 44) A Presidency Magistrate or Magistrate of the first class shall 
in default of payment of such penalty issue, on application made in 
this behalf by an officer of the Local Government specially empowered, 
a warrant fot the attachment and sale of the moveable property belong- 
ing to the defaulter or bis estate if he be dead. On the issue of such 
warrant the provisions of sub-sections (3) and (4) of section 514 of the 

Code of Criminal Procedure, 1898, shall apply to such recovery. 
11. (2) The Local Govertiment shall, by order in writing, appoint 
such persons as it thinks fit to coustitute 
Visiting Committees. Visiting Committees for the purposes of 
this Ordinance, and shall by rules prescribe 

the functions which these Committees shall exercise, 

(2) Such rmfes shall provide for periodical visits to persons under 

restraint by reason of an order made under sub-section (1) of section 2. 


(3) No person im respect of whom any such order has been made 
requirmg him to notify his residence or change of residence or to 
report himself to the police or to abstain from any specified act, shall 
be deemed to be under restratst for the putpose of sub-section (2) 

12. The Local Government, shall make to every person, who 18 

placed under restraint by reason of an order 
made under sub-section (2) of section 2, ἃ 
monthly allowance for his support of suck 
amount as is, in the opinion of the Local 
Government, adequate for the supply of his 
wants, and shall also make to his family, If any, and to suc! of his | 
near relatives, if any, as are in the opinion of the Local Government 
dependent on him for support, an allowance for the supply of thei 
pent suttable in the opimion of the Local Government to their rank 
in hfe, 

Explanation—In this section the expression “under restraint” has 
the satnme meating as in section rx, 

13. (ἡ The Local Government may make rules providing for the 

Lorie to be followed regarding the noti- 
Power to make rules ication of residence and teport to the police 

by persons im respect of whom orders have 
been made under section 2, and for the place and manner of custody 
of ol) persons arrested or committed to or detamed in custody under 


this Ordinance Σ 
(2) Such rules shall be published in the Caicutta Gazette, and o 


such publication shall have effect 08 
Publication of rules enacted in this Ordmance : 


14, No sust, prosecution or other legal proceeding shall le agaist 

Bar to suits, prosecu. ay person for anything which is in good 

Hons ond other legal faith done or intended to te done under 
proceedings, this Ordinance 


Allowances to persons 
under restraint and ther 
dependants 


THE FIRST SCHEDULE. 
(See section 2) 


(δ Avy offence pumshable under any of the following section: of 
the Indian Penal Code, namely, sections 148, 302, 303, 325, 327, 329, 332, 
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333, 392, 394, 395, 396, 397, 398, 309, 400, 401, 402, 431, 435, 436, 437, 438, 


440, 457 and 5οό. ᾿ 
(2) Any attempt or conspiracy to commit, or any abetment of, any 


of the above offences. 


THE SECOND SCHEDULE 
(See section 8} 


(a) Any offence punishable under any of the following sections of 
the Indian Penal Code, namely sections 148, 302, 304, 326, 327, 329, 33%) 
333» 385, 386, 387, 392, 394, 395, 395, 397, 398, 399, 400, 401, 402, 431, 435, 
436, 437, 438, 44% 454, 455, 457, 458, 459, 560 and 

{b) Any offence under the Explosive Substances Act, 1908 

{c) Any offence under the Indian Arms Act, 1878. 

(4) Any attempt or conspiracy to commit, or any abetment of, any 
of the above offences. 


ORDINANCE No. II of 1930. 


[27th April, 1930] 
An Ordinance to provide for the better control of the Press. 


WHEREAS an emergency has arisen which makes it necessary to 
provide for the better control of the Press; 

Now therefore, 1m exercise of the power conferred by section 72 of 
the Government of India Act, the Governor General 1s pleased to make 
and promulgate the following Ordinance — 


1. (1) This Ordinance may be called the Indian Press Ordinance, 
Short title and extent. τοῖο. 

{2} It extends to the whole of British India, tnclusive of British 
Baluchistan, the Sonthal Parganas and the Pargana of Spit: 


2. In this Ordinance, unless there is anything repugnant in the 
Definitions, subject or context,— 


a) “book”? includes eyery volnine, part or division of a volume, 
pamphlet and leaflet, in any language, and every sheet of music, map, 
chart or plan separately printed or Ithographed " 

(b) document" includes also any printing, drawing or photograph 
or other visible representation 

(c) “High Court means the highest Civil Court of Appeal for any 
local area except in the case of the province of Coorg where it means 
the High Court of Jndscature at Madras: 

(4) “Magistrate” means a District Magistrate or Chief Presidency 
Magistrate ¥ 

(6) “newspaper” means any periodical work containing public news 
or comments on pubhe news and 

(0 “printing-press”? meindes all engines, machinery, types, litho- 
graphic stones, Implements, utens:ls and other plant or materials use: 
for the purpose of printing ° 
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3. (ἡ Every person keeping a printing-press who is required to 

make a declaration under section 4 of the 

Deposit of security by Press and Registration of Books Act, 1867, 
Leepers of printing- shall, at the time of making the same, 
presses, deposit with the Magistrate before whom 

the declaration is made, security to such an 
amount, not being fess than five hundred or more than two thousand 
tupees, as the Magistrate may in each case think fit to require, in 
money or the equivalent thereof in securities of the Government of 
πάτα. 
Provided that the Magistrate may, if he thinks fit, for special 
reasons to be recorded by him, dispense with the deposit of any 
security, 

_..@) The Magistrate may, at any time, cancel an order dispensing 
with secunty and require security to be deposited, and he may, at any 
time, vary any order fixing the ‘amount of security under'this sub- 
section or under sub-section (τ). 

(3) Whenever it appears to the Local Government that any printing» 
press kept in any place im the terntones under its administration, m 
respect of which a declaration was made prior to the commencement 
of this Ordinance under section 4 of the Press and Registration of 
Books Act, 1867; is used for any of the purposes described in section 4, 
sub-section (1), the Local Government may, by notice in wnting, 
require the keeper of such press to deposit with the Magistrate within 
whose {auaciction the press is situated secnrity to such an amonnt, not 
being ess than five hundred or more than five thousand rmnpees, as 
the Local Government may think δὲ to require, in money or the 
equivalent thereof im securities of the Government of India, 

4, (ἡ) Whenever it sppears to the Local Government that any 

ptinting-press in respect of which any 

Power to declare secu. security has been deposited as required by 
nty forfeted in certam section 3 is used for the purpose of printing 
cases ot publishing any newspaper, book or other 

document containing any words, signs οἵ 
visible representations which are likely or may have a tendency, 
directly or indirectly, whether by inference, ‘suggestion, allusion, 
metaphor, implication or othernise— 
(a) to smmte to murder or to ‘any offence uuder the Explosive 
Substances Act, 1908, or to any act of violence, or 
(Ὁ) ta seduce any officer, soldier, sailor or airman in the Arty, 
Navy or Air Force of His Majesty or any police officer 
from his allegiance or his duty, or 
(Ὁ). to bring into hatred or contempt His Majesty or the Gove 
emment established by law in British India or the adminis~ 
tration of ynstice in British India or any Indian Pritice 
or Chief under the suzerainty of His Majesty, or any class 
or section of His Majesty's subjects sn Bntush India, or to 
excite disaffection towards His Majesty or the said Gov- 
ernment or any such Prince or Chief, or 
(4) to put any person in fear of to canse annoyance to him and 
thereby induce him to deliver to any person auv property 
ot valuable secumty, or to do any act which he 1s not 
legatly bound to do, or to amit to do any act which he is 
legally entitled ta do, or 
(2) to encourage or incite any person to interfere with the ad- 
mumistrahon of the law or with the maintenance of law 
and order, or to commit any offence, or to refuse or defer 
payment of any fand-revenue, tax, rate, cess or other due 
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or amount payable to Government or to any local authority, 
or any rent of agricultural land or anything recoverable 
as arrears of or along with such rent, or 


(f) to induce a public servant or a servant of a local authority to 
do any act or to forbear or delay to do anv act connected 
with the exercise of his public functrons or to resign his 
office, or 


(6) to promote feelings of enmity or hatred between different 
classes of His Mayesty’s subjects, or 


{h) to prejudice the recrusting of persons to serve in any of His 
Majesty’s forces, or 1n any police force, or to prejudice the 
training, discipline or administration of any such force, 

the Local Government may, by notice in writing to the keeper of suclr 
printmng-press, stating or describing the words, signs or visible re~ 
presentations which in tts opimion ate of the nature described above, 
declare the security deposited mm respect of such press and all copies 
of such newspaper, bock or other document wherever found in British 
India to be forfeited to 1115 Majesty 


_ Explanation I—~In clause (c) the expression ‘‘disaffection” includes 
disloyalty and all feelings of enmity. 


Explanation 11.—Comments expressing disapproval of the measures 
of the Government or of any such Indian Prince or Chief as aforesaid 
with a view to obtain their alteration by lawful means, or of the 
administrative or other action of the Government or of any such Indian 
Prince or Chief or of the administration of justice in British India 
without exciting or attempting to excite hatred, contempt or disaffec 
tion do not come within the scope of clause (c) 


, (2) After the expiry of ten days from the date of the issue of a 
notice under sub-section (1), the declaration made im respect of such 
press under section 4 of the Press and Registration of Books Act, 1867, 
Shall be deemed to be annulled 


5. Where the security given in respect of any press has been 
declared forfeited under section 4, every 
Depostt of further person making a fresh declaration in respect 
security, of such press under secthn 4 of the Press 
and Registration of Books Act, 1867, shall 
deposit with the Magistrate before whom such declaration 1s made 
security to such amount, not betng less than one thousand or more 
tan ten thousand rupees, as the Magistrate may think fit to require, 
ym money or the equivalent thereof in securities of the Government of 
india, 
6. If after such further security has been deposited the printing- 
press 1s aga used for the purpose of 
Power to declare fur- printing or pubhshing any newspaper, book 
ther security, pmnting- or other document containing any swords, 
press and publications signs or visible representations which, im 
forfeited the opinion of the Local Government, are 
of the nature descmbed im section 4, sub- 
section (1), the Local Government mas, by notice in wnting to the 
keeper of such printing-press, stating or describing such words, signs 
or visible representations, declare— 
{a} the further security so deposited, 


(0) the printing-press used for the purpose of printing or pub- 
hshing suck newspaper, book or other document or found 
in or upon the premises where such newspaper, book or 
other document is, or δὲ the thme of pnnting the matter 
complained of was, printed, end 


Cr. 94 
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(0) all copies of such newspaper, book or other document 
, Wherever found im British India 
to be forfeited to His Majesty, 
7. (ἡ Whete any printing-press 15, or any copies of any news: 
Paper, book or other document are, declared 
Assue of search-wartant. forfeited to His Majesty under this Ordi- 
ιν ᾿ nance, the Local Gavernment may direct 
a Magistrate to issue a warrant empowering afy police-officer, not 
below the rank of a Sub-Inspector, to seize and detain any property 
ordered to be forfeited and to enter upon atid search for such property 
in any premises— 
(ἢ where any such property may be or may be reasonably sus 
pected to be, or 
(ἢ where any copy of such newspaper, hook or other documest 
is kept for sale, distribution, publication or public exhubi- 
tion or reasonably suspected to be so kept. 

{2) Every warrant issued under this section shall, so far as relates 
to a seatch, be executed in manner provided for the execution of 
seatch-watrants under the Code of Criminal Procedure, 1898. 

8. (2) Every publisher of « newspaper. who 18 required to make 8 

ΤῈ declaration under eens of the Press 

Deposit of security by attd Registration of Bdoks Act, 1867, shall, 
publisher of newspaper. δὲ the time of making the same, deposit 
with the Magistrate before whom the declara- 


tion is made security to such an amount, not being less than five 
hundred or more than two thousand rupees, as the Magistrate may 10 
each case think fit to require, in money or the equivalent thereof tt 
securities of the Government of India: Τὸ 1 

Provided that the Magistrate may, if he thinks fit, for specia’ 
reasons to be recorded by him, dispense with the deposit of any security 

(2) The Magistrate may, at any time, cancel an order dispensing 
with security and require security to be deposited, and he may, at any 
time vary any order fixing the amount of security under this 
section or under sub-section (r). 

(9) Whenever τὸ appears to the Local Government that a newspape? 
pablished within sts territories, in respect of which a declaration was 
made by the publisher thereof prior to the commencement of this 
Ordinattce under section 5 of the Press and Registration of Books Act, 
1867, contains any words, signs or visible representations of the nature 
described in section 4, sub-section (r}, the Local Government may by 
notice in writing, require the publisher to deposit with the Magistrate, 
within whose jurisdiction the newspaper is published, security to auch 
ai amount, not being less than five hundred or mote than five thousan 
rmpees, as the Local Government may think fit to require, in money 
or the equivalent thereof in securities of the Government of India 


9. (ἢ If any newspaper im respect of which any security has beet 
“ 4 Ῥ Piepoeited as required by’ section 8 contains 
Power to declare secu- any words, signs or visible representations: 
tity forfeited in certan which in the opinion of the Local revere 
caset ment, are of the nature described 11 section 
4, subsection (1), the Local Governmen! 
may, by notice in writing to the publisher of such newspaper, stating 
or describing such words, signs or visible representations, declare a8 
security and all copies of such newspaper, wherever found in Brits 
India, to be forfeited to His Majesty. : fe 
Ὁ) Alter the expiry of ten days from the date of the issue © a 
notice under sub-section (1), the declaration made by the publisher τί 
such meuspaper under section 5 of the Press and Regrstration of 
Act, 1867, shall be deemed to be anuniied. 
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10. Where the security given in respect of any mewspaper is 
declared forfeited, any person making a 
Deposit of further secu- fresh declaration under section 5 of the 
amity, Press and Registration of Books Act, 1867, 
as publisher of such newspaper, or any 
‘other newspaper which is the same in substance as the said newspaper, 
shall deposit with the Magistrate before whom the declaration is made, 
security to such amount, not being less than one thousand or more than 
ten thousand rupees, as the Magistrate may thmk fit to require, in 
mioney or the equivalent thereof in securities of the Government of 
India, 


11, If, after such further security has been deposited, the news 

paper agaim contains any words, signs or 

Power to declare fur- visible representations which, in the opimon 

aher secunty and news- of the Loca] Government, are of the nature 

papers forfeited, descnbed in sectron 4, sub-section (1), the 

Lecal Government may, by notice mm writ+ 

ing to the publisher of such newspaper, stating or descnbing such 
words, signs or visible representations, declare— 


(a) the further security so deposited, and 
(8) all copies of such newspaper wherever found in Britrsh India, 
to be forfeited to His Majesty 


12, (ἡ) Where any newspaper, book or other document wherever 
printed appears to the Local Government to 
Power to declare cer- contain any words, signs or vistble represen- 
tain publications forfeited tations of the nature described im section 4, 
and to issue search. sub-section (1), the Local Government may, 
warrants for same by notification in the local official Gazette, 
stating the grounds of its opinion, declare 
every copy of the issue of the newspaper, aud every copy of such book 
or other document to be forfeited to His Majesty, and thereupon any 
police-officer may seize the same wherever found m British India, and 
any Magistrate may by warrant authorise any police-oficer not below 
the rank of Sub-Inspector to enter upon and search for the same in 
any premises where any copy of such issue or any such book or other 
document may be or may be reasonably suspected to be. 


{2} Every warrant issued under this section shall, so far as relates 
to a search, be execnted im manner provided for the execution of 
search-wartants under the Code of Criminal Procedure, 1898 


13. The Chief Customs-officer or other ‘oflicer authorized by the 
Local Government in this behalf may detain 
Power to detain pack- any package brought, whether by land, sea 
ages contaming certan or air, into British Indha which he suspects 
publications when im- to contain apy newspapers, books or other 
ported into Bntish India documents of the nature described in section 
4, sub-section (2), and shall forthwith 
forwatd copies of any newspapers, books or other documents found 
there to such officer as the Local Government may appoint in this 
behalf to be disposed of im such manner as the Local Government 
may direct. 


14, No newspaper printed and published sn British India shall be 

transmitted by post unless the printer and 
publisher have made a declaration under 
section 5 of the Press and Registration of 
Books Act, 1867, and the publisher has 
deposited secumty when so required under 
this Ordinance. 


Prohibition of trans. 
mission by post of cer- 
tain newspapers, 
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15. Any officer in charge of a post-office 
Power to detat les or authorized by the Post-Master General 
Loin ie pe el an gee in this behalf may detain any article 
gz ransmitte Y other than a Jetter or parcel in course of 
Post. transmission by post, which he suspects to: 
contain 
{a} aly newspaper, book or other document containing words, 
signs or visible representations of the nature described 15 
section 4, sub-section (1), or 
(δ) any newspaper in respect of which the declaration required by 
section 5 of the Press and Registration of Books Act, 1867, 
has not been made, or the secnrity required by this Ordi- 
mantce has not been deposited by the publisher thereof, 
and shall deliver all such articles to such officer as the Local Govern- 
ment may appoint in this behalf to be disposed of in such manner as 
the Local Government may direct. 
16. Any person having an interest in any property im respect of * 
which an order of forfeiture has been made 
Appheation to High under section 4, 6, 9, x or χα may, withit 
Court to set aside order two months from the date of such order, 
of forfeiture, apply to the High Conrt for the local area. 
in which such order was made, to set aside 
such order on the ground that the newspaper, book or other document 
in respect of which the order was made did not contam any words, 
8. or visible representations of the nature described im section 4, 


sian 
sub-section (1). 

17. Every such application shall be heard and determined by ἃ 

Special Bench of the High Court composed 

Heanng by Special of thtee Judges, or, where the High Court 

Bench, consists of Jess than three Judges, of all the 
Judges. 

18. (x) If it appeats to the Special Bench that the words, signs 

or visible representations contained in the 

newspaper, book or other document in resect 

of which the order in question was made were 

not of the nature described im section 4, 

sub-section (1), the Special Bench shall set aside the order of forfeiture 


(2) Where there 13 a difference of opimion among the Judges form- 
ing the Special Bench, the decision shall be im accordance with the 
opinion of the majority ( any) of those Judges. 

{3) Where there is no such majority winch concurs in setting aside 
the order in question, such order shall stand 

19. On the hearing of any such application with reference to any 

newspaper, atly copy of such newspaper pub 

Emdence to prove ished after the commencentent of this 
nature of tendency of Ordinance may be given in eyidence st aid 
newapapers, of the proof of the nature or tendency of the 
words, signs or visible representations con- 

tained in such newspaper, in respect of which the order of forfertare 


Order of Special Bench 
setting eside forfeiture 


was made, 
᾿ igh δσ᾿ το σστπ τα ποσὶ τοῦν κεν may be, frame 
20. Every High x es ΝᾺ ie sense 
ant of the costs 
Procedure in Fgh Cou . ae ee patie 


thereon, and until such tules are framed the practice of such Court in 
proceedings other than suits and appeals shall apply, so far as may be 


practicable, to such applications 
a 


.Ν 
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21. Every declaration of forfeiture purporting to be made under 
this Ordinance shall, as against all persons, 
Jurisdiction* barred. be conclustve evidence that the forfeiture 
therein referred to has taken place, and no 
-proceeding purporting to be taken under this Ordinance shall be called 
1m question by any Court, except the High Court on such application 
-as aforesaid, and no civil or criminal proceeding, except as provided by 
-this Ordinance, shall be mstitnted against any person for anything done 
or in good faith intended to be done under this Ordinance 
22, (ἡ) Whoever keeps in his possession a press for the printing 
of books or papers without making a deposit 
Penal f k under section 3 or section 5, when required 
___Venally blvohi ceping — so ta do, shall on conviction by a Magistrate 
Press or publishing news. be liable to the penalty to which he would 
paper, “umout making be liable if he had failed to make the declara- 
+ deposit tion prescribed by section 4 of the Press and 
Registration of Books Act, 1867 
(2) Whoever publishes any newspaper without making a deposit 
under section 8 or section 10, when required so to do, or publishes such 
néwspaper knowing that such security has not been deposited, shall, 
on conviction by a Magistrate, be liable to the penalty to which he 
wonld be liable if he had failed to make the declaration prescribed by 
section 5 of the Press and Registration of Books Act, 1867 


23. (ἡ Where a deposit 1s required from the keeper of a printing 
press under sub-section (1) or sub-section (3) 
of section 3 or under section §, such press 
shall not be used for the printing or pub- 
lishing of any newspaper, book or other 
document until the deposit has been made, 

(2) Where any printing-press 15 used 1m contravention of sub-section 
(1), the Local Government may, by notice in writing to the keeper 
“thereof, declare the press so used and any other printing-press found 
im or upon the premises where such press was so used, to be forfeited 
tto His Majesty; and the provistons of section 7 shall apply 


24. Where any person has deposited any security under this 

Ordinance and ceases to keep the press in 

Return of deposited respect of which such security was deposited, 

security tn certain cases or, being a publisher, makes a declaration 

under section 8 of the Press and Registra 

tion of Rooks Act, 1867, he may apply to the Magistrate within whose 

jurisdiction such press is situate for the return of the said security, 

and thereupon such security shall, upon proof to the satisfaction of the 

Magistrate and subject to the provisions herembefore contained, be 
returned to such person, 

25. Every notice under this Ordinance shall be sent to a Magis- 
trate, who shall cause it to be served in the 
manner provided for the service of sum- 
monses under the Code of Criminal Proce- 
dure, 1898 

26. Nothing hereim contained shall be 
deemed to prevent any person from betng 
prosecuted under any other law for anv act 
or omission which constitutes an offence 
against this Ordinance 

27. So long as this Ordinance remains in force, all declarations 
requited to be made under section 4, section 5, section 8 and section 84 
of the Press and Registration of Books Act, 1867, shall be made, in a 
Presidency town before the Cluef Presidency Magistrate, and elsewhere 
before the District Magistrate 


Power to declare print. 
ing-préss  forferted = 
used before deposit is 
made 


Service of notices 


Operaticn of other laws 
snot barred. 


’ 
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aS Aby obtees in charge of a post-office: 

Power to detain articles ia. ‘his. etal ΄ τὸς eeu aay Cee 

being transmitted by other than a letter or parcel in course of 

post. transmission by post, which he suspects to 
contain— 

(a) any newspaper, book or other document containing words, 
signs or visible representations of the nature described im 
section 4, sub-section (1), or 

(0) any newspaper in respect of which the declaration required by 
section 5 of the Press and Registration of Books Act, 1867 
has not been made, or the secunty required by this Ord 
nance has not been deposited by the publisher thereof, 

and shal] deliver all such articles to such officer as the Local Govern— 
ment may appoint in this behalf to be disposed of in such manner as 
the Local Government may direct. 
16. Any person having an interest in any property im respect of 
which an order of forfeiture has been made 
Apphcation to High under section 4, 6, 9, 1 or 12 may, within 
Court to set aside order two months from te date of such order, 
of forfeiture, apply to the High Court for the local area 
in whtch snch order was made, to set aside 
snch order on the ground that the newspaper, book or other document 
am respect of which the order was made did not contain any words, 
5. or visible representations of the nature descmbed in sectio0 4, 


ae 
sub-section (1) 
17. Every such appheation shall be heatd and determined by 4 
Special Bench of the High Court com! on 
ow! 


Heanng by Special of three Judges, or, where the High 

Bench consists of less than three Judges, of all the 
Judges 

to the Special Bench that the words, signs 

or visible representations contained in the 


Order of Special Bench newspaper, book or other document τα respect 
of which the order in question was made were 


setting aside forfeiture 
not of the nature described in section 4, 
sub-section (1), the Special Bench shall set aside the order of forfeiture 


{2) Where there 1s a difference of opimon among the Judges form: 
ing the Special Bench, the decision shall be in accordance with the 
opinion of the majority ( any) of those Judges. ᾿ 

G3} Where there is no such majonty which concurs in setting #side 
the order in qrestion, such order shall stand. 


19. On the hearing of any such application with reference to any 
newspaper, any copy of such newspaper ae 


lished after ‘the ‘commencement of 
ce in acd 


18. (x) If τὲ appears 


Evidence to preve 


nature of tendency of Ordinance may be given in evtden: 
newspapers of the proof of the nature or tendency of the 
words, signs or visible representations Con” 
tained im such newspaper, in respect of which the order of forfertare 
was made 
ve, frame 


20. Livery High Court shall, as soon as comvemently may t 
ἜΤ rules to regulate the procedure fa the case 
Procedure in High Court. οἵ such applications, the amount of the ἔμ: 
thereof and the execution of orders, passe 
thereon, and nnti] snch rules are framed the practice of such Court 30 
proceedings other than suits and appeals sball apply, so far as may 


Practicable, to sech applications. 


ORDINANCE No. Ν of 1930. 


{goth May, 1930.3 


An Ordinance to provide against certain forms of 
intimidation. 


WHEREAS an emergency has afisen which makes it necessary to 
provide against certain forms of intimidation, : 

Now therefore, in exercise of the powers conferred by section 72 of 
the Government of India Act, the Governor General is pleased to make 
and promulgate the following Ordinance — 

1. (ἡ This Ordinance may be called the 
Short title and extent Prevention of Intum:dation ‘Ordinance, 1930. 

(2) It shall extend only to such provinces as the Governor General 

in Council] may, by notification in the Gazette of India, specify, 


CHAPTER I 


Molestation 


2. This Chapter shall have effect im specified areas in any 

province, or throughout a province, as the 

Application of Chapter I Local Government may, bv notification in 
the local official Gazette, direct 


3. For the purposes of this Chapter, a person 1s said to molest 
another person who, with a view to cause 
Definition of “‘molesta- such other person to abstam from doimg or 
tion,"” to do any act which such other person has 
a right to do or to abstain from doing, 
obstructs or uses violence to or intimidates such other person or anvone 
in whom such person 1s interested, or loiters at or near a house where 
such person or anyone in whom such person is mterested resides or 
works or carries on business or happens to be, or persistently follows 
him from place to place, or mterferes with any property owned or used 
by him or deprives him of or hinders him im the use thereof 


4. Whoever molests or abets the 

Punishment for moles- molestation of any person shall be punishable 

tation with imfprisonment which mav extend to 
six months, or with fine, or with both. 


5. Notwithstanding anything contained im the Code of Criminal 

Procedure, 1893, an offence pamehsble mder 

Special rules of pro section 4 shail be cognisatle and non- 

cedure barlable, and no Magistrate shall take cogni- 

sance of amy snch offence except apon a 

report in writing of facts which Constitute such offence made by a 
police-officer 


CHAPTER IT 
. Boycotting 


6. This Chapter shall have effect in spectfied areas in a province, 
or throtghout a province, as the Local 
Application of Chapter II Government mas, by notification in the 1 
official Gazette, direct 
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7. For the purposes of this Chapter,— 

(6) a person is said to “boycott” another person who refnses to 
deal or do ‘usiness with, or to supply goods 
Definition of “boy to, or to Iet a house or land to, ar to render 
totting.”” any customaty service to such person or any 
person im whom such person is interested, 
or refuses to do so om the terms on which such things would be done 
in the ordinary course, or abstains from such professional or business 

relations as he would ordmartly maintain with such person, and 

(0) a “public servant” includes a public servant as defined im sec- 

tion ar of the Indian Penal Code, and a 

Defimtion of “public servant of a local authority, and a person 

servant belonging to amy class of persons which the 

Local Government may, by notification τη 

the local official Gazette, declare to be public servants for the purposes 
of this Chapter. 2 

8. Whoever boycotts or abets the boy: 
cotting of a public servant, or threatens 8 
coginithment for boy: public. servant with boycotting, shall be 
Sone Ρ punishable with imprsonment which may 

ἢ extend to six months, or with fine, or with 

th: 

Provided that no person shall be convicted under this section uf the 
Court is satisfied that his acts were not intended to prejudice the public 
servant boycotted, or proposed or threatened to be hoycotted, in the dis- 
charge of the duties of his office, or to cause such public servant to 
terminate or withhold his services im the discharge of such duties, oF 
to commit a breach of disciphne 

9. (ἡ An offence punishable under section 8 shall be ποῦς 

cogmsable, and, notwithstandmg anything 
contained in the Second Schedule to the Code 
of Criminal Procedure, 1898, a case relating 
to such an offence shall, for the purpores of 
section 204 of the said Code, be deemed to be one in which a warrant 
should issue m the first instance a 

42) Where information is given to the officer in charge of a police- 
station of the commission within the limits of such station of an offence 
punishable onder section 8, he shalt deal with it in the mannet pro- 
vided τπ section 154 of the said Code, and, notwithstanding anvthine 
contatned in sub-section (1) of section 155 of the said Code, he shall 
imvestigate the case as if he had received an order from a competent 
Magistrate under sub-section (2) of that section. 


Special rules of proce- 
dure, 


CHAPTER ΤΠ. 
Supplemental. 
10 No Magistrate other than a Presidency Magistrate or ἃ 
Magistrate of the first class shal! take 
Junsdietion cognisance of or try any offence under this 
Ordinance. 


11. The Local Government may, by notification in the local official 
Gavette, declare that any offence punishabte 


Power to declare cetr- under section 183 of the Indian Penal Code, 
tain non-cognisable ani or any offence of criminal intimidation, when 
hailable ofences to be committed in any area specified mm the noti- 
cornisable and ποῖ: fication, shall, notwithstanding ansthing ton- 
hailable tamed in the Code of Criminal Precedure, 

1898, be cognisable and non-barlable, and 


en ‘a 
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thereupon the said Code shall, while such notification remains in force, 
be deemed to he amended accordingly. 


VICEROY'S STATEMENT 


From the beginning of the civil disobedience movement it has been 
part of the programme of the Congress to use for various purposes the 
methods of picketing mm order to make their will prevail, At the recent 
meeting of the Working Committee of the All-India Congress Committee 
held at Allahabad, resolutions were passed which urged the adoption of 
such methods op more intensive lines. The information received by my 
Government makes it plain that activities of this kind are now being 
pursued in various places in such a manner as gravely to interfere with 
the liberty of individuals in many directions 

2, Thevanost ‘coraeon’ object, ΜΙΝ wbech':pucksting and other “kinds 
of molestation and intumdation are bemg employed 1s for the purpose of 
preventing the sale of foreign goods or of hiquor It 1s no part of the 
duty of my Government, and certainly it is not their desire, to take steps 
against eny leatimate movements duecied to these ends, They are 
anxious to see the promotion of indrgenous Indian Industries, and it 19 
perfectly legitimate for any person, in advocacy of this object, to urge the* 
use of Indian goods to the utmost extent of which Indian industry is ca- 
able Nor have 1 anything but respect for those who preach the cause of 
temperance 

But what 1s not legitimate 1s for those who desire these ends, proper 
as they are in themselves, to pursue them by means amounting in effect 
to mtimdation of individuals, and to endeavour to force their views on 
others, not by argument but by the coercive effect of fear. When resort 
is had to such methods, it becomes necessary for Government to protect 
the natural freedom of action of those who may wish to sell and those 
who may wish to buy. 

3. Unscrupulous efforts are also being made by the organisers of the 
εἰν] disobedience movement to bring pressure to bear on Government 
servants to resign their posts or fail in their duty, The methods employed 
include, not only various forms of molestation and int:midation, but also 
definite attempts to use the weapon of boycott against Government 
servants Thus it 1s found that in different parts of the country, not only 
are the residences of Government servants picketed and they themselves 
and their relatives subjected to threats of injury to life or property, but 
organised attempts are made to refuse them necessary supplies, the use 
of transport and the tenancy of houses These mthods have reached their 
Maximum intensity in Gujerat, but they are also being practised in other 
parts of the country 

In normal circumstances when mtimidation 1s a comparatively rare 
offence the ordinary law suffices But when, as now, intimidation in 
its vanous forms 1s carefully organised and constitutes an important part 
of the programme of a movement designed to paralyse the Government 
and to coerce the public, at 1s necessary to see that powers should be 
adequate to deal rapidly and effectively with a menace to the public 
Uberty [have accordingly thought it essential to promulgate an Ordinance. 
which 1s designed to protect the public in general against molestation _and 
antumdation and to check the boycott of Government servants. These 
powers will not be used to impede or interfere with the legitimate pro- 
motion of any economic movement which has for its object the furtherance 
of indigenous enterpnse, nor will they be exercised im regard to any 
genuine labour dis- ++ acted gett sat 8° tg. The Ordinance 


ts directed only = - e as + - = oF ss which are being 
organised by the . . = = movement It will 
withdrawn δ. κα » =o. - - + Ordinance, more- 


over, has been to drafted as to be applied only where the powers are 
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actually required [τ will not be applied to any province in which the 
local Government has not satisfied my Government that the activities οἱ 
the civil disobedience movement haa rendered its application necessary 
Further, within a province, the powers ta deal with molestation or with 
the boycot of Government servants will come into force only in thore 
areas in which the local Government considera that the situation necessitates 
their application, But where the situation so demands, I have no doubt 
that it is my duty to empawer local Governments to give protection to 
thore who merely desire to catry on their lawful business and pursuits 
without let or hindrance, and to safeguard public servants, as far as may 
be, against the attempt to deprive them by means of boycott of the 
ordinary requirements of daily life 


(Gazette of India, Extraordinary, May 30, 1930) 


ORDINANCE No. VI of 1930, 


{yoth May, 1930 T 


An Ordinance to provide against instigation to the refusal of 
the payment of certain liabilities. 


Whrrras an emergency has arisen which makes it necessary " 
rovide avarnst instigation to the illegal refusal of the payment Οἱ 
cettain habilities ; . 

Now therefore, in exercise of the powers conferred by section 72 of 
the Government of India Act, the Governor General is pleased to make 
atid promnigate the following Ordinance :— 

αι (ἡ This Ordinance may be called the 
Short title and extent. Unlawful Instieatton Ordinance, 1930, " 
(2) It extends to the whole of British India, including British 


Tralachistan and the Sonthal Parganas, Ἢ 
᾿ 2. (ἡ The Governor General in Counc 
aPower 9 declare may, by notification in the Gazette of India, 
Red habiliies empower any Local Government to make 
ned rebilings declarations under snb-sections {2) and (4) 
(2) A Local Government empowered in this behalf mav, by notifica- 
tn tn the Incal official Gazette, declare that any part of the province 
of the whole province shall be a notified area for the purposes of this 
Ordinance, Ἶ 
(3) Such Local Government may further, by the same or by subse 
qrent notification, declare that in such notified area, land-cerente oF 
afly sum recoverable as arrears of land-reyenue, or any tax, sate, ceo 
ot other due or amount payable to Government or to any local authority, 
of rent of agricultural land, or anvthing recoverable as arreats of or 
along with such rent, shall be a notified habihty. 
3. Whoever, by words either spoken or 
written, or by signs or by visible represemta- 


Punishment for unlaw- 0 aha 
ful mstgation ta the non- toms, Or otherwise, instigates, expressly or 
payment of notifi: ὁ row τοῦτ τα τας of perc 
θεν ment of ally 

t to be likely 
τ 
ἘΝ wards such instiga~ 


that any sords, 


en 
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tion shall thereby be communicated directly or indirectly te any person 
or class of persons in a notified area, in any manner whatsoever, 
shall be punishable with imprisonment which may extend to six 
months, or with fine, or with both i 
. 4 (ἡ Notwithstanding anything con- 
Special rules of proce- tained in the Code of Criminal Procedure, 
dure, 1898, an offence pumishable under this Ordi- 
fmafice shall be cognisable and non-bailable. 
(2) No Magistrate shall take cognisance of any offence punishable 
under this Ordinance except upon a report in writing of facts which 
constitute such offence made by a police-officer not below the rank of 
sub-inspector. 
5. (ἡ) Where— 
Power to declare cer- 
tain publications forfeited 
and to issue search war- 
rants for the same 

(a) any newspaper or book as defined in the Press and Registra- 

tion of Books Act, 1867, or 

(δ) any document, es 
wherever made, appears to the Local Government to contain any matter 
the publication of which is prn:shable under section 3, the Local Govern- 

- δ τ: a pe te merge ¢ the grounds 
: wspaper cot- 

er document 
e-officer may 
seize the same, wherever found in British India, and any Magistrate 
may by warrant authorise any police-officer not below the rank of sub- 
inspector to enter upon and seatch for the same in any premises where 
any copy of such issue or any such book or other document may be 
or may be reasonably suspected to be 
(2) In sub-section (1) “document” includes ‘also any paintaing, draw- 
ing or photograph, or other visible representation, 

) An order of forfeiture under sub-section (1) shall be deemed to 
be an order of forfeiture under section 99A of the Code of Criminal 
Procedure, 1898, and sections 99B, o9C, 99D, οοἿῥ, o9F_ and goG shall 
apply thereto, with such modifications as may be required to adapt them 
to the provisions of this Ordinance. 


VICEROY'S STATEMENT 


At the meeting of the Working Committee of the All-India Congress 
Committee held recently at Allahabad a resolution was passed to the 
effect that the time had arnved for the inauguration of a no-tax campaign 
by non-payment of specified taxes in certain provinces Previous to 
the passing of this resolution a movement for the refusal of the payment 
gf land revenue had been started im certain districts of Gujerat in the 
Bombay Presidency, and attempts had been made in several other pro- 
vinces to persuade revenue and tax payers to withhold the payment of 
their habilues The decision above referred ta clearly contemplates a 
wide extension of the civil disobedience movement im the shape of an 
appeal to the masses w! must if successful involve grave reactions 
upon the administration and the stability of the State 

The taxes against which the movement is at present aimed are 
sources of provincial revenue, and their non payment would deprive Local 
Governments of a considerable per ‘of the resources on which they depend 
for the efficient conduct of the reserved and transferred departments 
Were the programme of the Congress to meet with any appreciable 
Terasute of success, its first result would be to deprive the people of the 
advantage of the beneficent activities in which Local Governments are — 
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engaged ft fs clear, however, that no Government can tolerate the nen- 
payment of its dues and that the Local Governments confronted wath 
a challenge of this nature, must exercise to the fu'l the powets of realisa- 
tion with which they are by law invested, The consequences will in- 
evitably be suffering and distress to these who re<pond to the incitements 
of the Congress Thus, beth in the interests of the State and of the 
persons whom it 13 the design of the Congress to lead astray it 15 necessary 
to stop in its anittal stages a movement so fraught with dangerous ¢cn- 
tequences 

3. While the faw gues powers to proceed against persons who refute 
ta discharge there public labilites, wt does not snclude provisions by which 
effective action can be taken against those who for political purposes, 
mislead and instigate others to the undoing, Having rezard to these τοῦς 
siderations and to the necessity of firm and prompt action against a mover 
ment, the object of which 1s to bring the administration to a. standstll, 
L have deemed it necessary to promulgate an Ordinance, by which Local 
Governments may, as the necessity 19 establithed, be invested with powers 
to den! effectively with percons who instigate others to withhold the pay- 
ment of certain fawful dues $ have thought st proper to include within 
the purview of the Ordinance certain habilines (for instance, the rent οἱ 
agricultural land) which althouch not included in the dues which form 
the nresent announced obyect of attack by the Congress, have been men- 
tioned by them from time to tlme as coming within the scope of the ev 
disobedience movement and would indeed in many parts of the county 
form the inevitable object of attack if any movernent were initiated to 
withhold payment of revenue to Government, 

‘The powers taken under the Ordinance will not be used by Local 
Governments to modify their revenue policy or to attenuate τὰ any baal α 
the concessions by way of suspensions remissions or otherwise which it 
is theit practice to gtant. Nor will the Ordinance be used indirectly to 
give assistance to landlords m the normal process of realization of rent oF 
to facilitate enhancement of rent It will be confined strictly ta its declared 
purpose, namely, to prevent inshgation in pursuance of a political move~ 
ment to refuse payments lawfully due. { trust thet in talang measures fo 
check at the outset a movement which 13 intended ta disorganise the δή 
ministration and which must, af successful, damage the whole economic 
structure of society, 1 shall have the support of all those who desire to 
resist a plain threat to orderly progress and stable government 


(Gazette of India, Extraordinary, May 39, 1930) 


ORDINANCE No. VII of 1930. 


[and July, 1930-1 


An Ordinance to provide for the control of unauthorised 
news-sheets and newspapers, 


Waerris an emergency has arisen which makes st necessary to 
provide for the control of unauthorised news-sheets and newspapers, 

Now therefore, in exercise of the power conferred by section 72 2 
the Government of India Act, the Governor General 15 pleased to make 
and promulgate the following Ordinance :— 
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i 1. (ἡ This Ordinance may be called 
jo heat Bleccextent “end “ihe Unauthorised News-sheets and News 
τ papers Ordinance, 1930 
(2) It extends to the whole of British ‘India, ielusive of British 
Baluchistan, the Southal Parganas and the Pargana of Spits. 
(3) It shall rematn in force so long as the Indian Press Ordinance, 
II of 1930, remains in force 


2. In this Ordinance, unless there 15 
Definitions, anything repugnant mm the subyect or con- 
text,— 

(a) “newspaper” means any periodical work containing public news. 
or comments on public news; 

(Ὁ) ‘“‘news-sheet”?’ means any non-periodical document containing 
public news or comments on public news or any matter described in 
sub-section (1) of section 4 of the Indian Press Ordinance, II of 1930, 

(6) “press” includes a printing-press and a!l machines, implements 
and plant and patts thereof and all materials used for multiplying 
Sornments3; 

(d) “unauthorised newspaper’? means~ 

(Ὁ) any newspaper m respect of which there are not for the time 
bemg valid declarations under section 5 of the Press and 
Registration of Books Act, 1867, and 


(ii) any newspaper im respect of which security has been required 
under the Indian Press Ordinance, II of 1930, but has not beer 
furnished , 

(e) “unauthorised news-sheet’? means any news-sheet other than a 
news-sheet published by a person authorised under section 3 to publish 
it, 

(0 “undeclared press” means any press other than a press in 
respect of which there 1s for the trme being a valid declaration under 
section 4 of the Press and Registration of Books Act, 1867, and 

(4) “document” and "printing-press” have the meanings assigned 
to them in the Indian Press Ordinance, 1930 


3. () The Chief Presidency Magistrate 

Authonsation of per or the District Magistrate may, by order τῷ 

sons {o publish news- writing, authorise any person by name to 

sheets publish a news-sheet, or to publish news- 

sheets from time to time 
(5) A copy of an order under sub-secton (1) shall be furnished to 
the person thereby authorised 

(3) The Chief Presidency Magistrate or District Magistrate may at 

any time revoke an order made by lum under sub-section (1) 


Power to seize and 4. (ἡ Any police-oflicer may seize any 
destroy unauthorised unauthorised news-shect or wnauthorised 
news sheets and news- newspaper, wherever found 
popers, 


(5) Any Presidency Magistrate, District Magistrate, Sub-divissonal 
Magistrate or Magistrate of the first class may by warrant anthorise 
Any polce-officer not below the rank of Sub-Inspector to enter upon and 
searcll any place where anv stock of unauthorised news-sheets or on- 
anthotised newspapers may he or may be reasonably suspected to be, 
and sitch police-officer may seve any docoments found im such place 
which, m his opinson, are unantharised news-sheets or unauthorised 
newspapers 

(Ὁ All documents seized ender snt-cection (1) shall be produced as 
soon as may be before a Presidency Macistrate, District Magistrate, 
Suldivisional Macistrate or Magistrate of the first εἶπες, and all docae 
ments seized under sub-sectinn (2) shall be proditeed as soon as may 
be before the Court of the Magistrate who issued the warrant 
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\a) If, in the opinion of such Magistrate or Conrt, any of such 
documents are unauthorised news-shects or unauthorised newspapers, the 
Magistrate or Court may cause them to be destroved If, in the opimen 
ef such Magistrate or Court, any of such documents are not unauthorised 
news-sheets or unauthorised newspapers, such Magistrate or Court shalt 
dispose of them in the manner provided 1 sections $23, 51, and 515 
of the Code of Criminal Procedure, 1898. 
5. (ἡ Where a Presidency Magistrate, District Magistrate or Sub- 
divisional Magistrate has reason ta beheve 
Power to seize and that an unauthorised news-sheet or ππ’ 
forfeit undeclared presses authorised newspaper 13 being produced from 
producing unauthorised an undeclared press within the hmits of bis 
news-sheet)9 and news jurisdiction, he may by warrant authorise avy 
papers police-officer not below the rank of Sub- 
a Inspector to enter upon and search any place 
wherein such undeclared press may be or may be reasonably suspected 
to be, and if, in the opimion of such police-oficer, any press found 1m 
such place is an undeclared press and fs used to produce an unauthorised 
nens-sheet or unauthorised newspaper, he may seize such press and 
any documents found in the place which in his opimon are unauthorised 
news-sheets or unauthorised newspapers. Ἢ 

(2) ane pollcroicer shall make a report of the search to the Court 
which issued the warrant and shall produce before such Conrt, as soot 
89 may be, all property seized: 

Provided that where any press which has been seized cannot be 
rendily removed, the police-oflicer may produce before the Court oly 
such parts thereof as he may think fit. 

(3) If such Court, after such inquiry as it may deem requisite, 18 
of opinion that a press seized under this section 1s an undeclared press 
which 1s used to produce an unauthorised nens-sheet or nnanthorise 
newspaper, it may, by order in writing, declare the press to be for- 
feited to His Majesty If, after such inquiry, the Court is not of auch 
opinion, it shall dispose of the press in the manner provided {a set- 
tions §23, 524 and 525 of the Code of Criminal Procedure, 1893. 

(y) The Court shall deal with documents produced before st under 
this section in the manner provided im sub-section (4) of section 4 


6. Every watrant issued under thts Ordinance shall, so far as it 
relates to a search, be executed in the manner 


Conduct of searches. provided for the execution of search-warrants 
under the Code of Criminal Procedure, 1898 

7. Yvery declaration of forfe* Ses os ant 
Ordin e 

Jurisdiction barred. conelr so. ' 5 
taken 5 


to be taken under this Ordinan 

Court, and no civil or crminal - 
any person for anything done or 

this Ordinance. 


SCHEDULES. 


SCHEDULE I 
ENACTMENTS REPEALED. 
(Repeated by the Amending and Repeatsay Act X of 1914 


Offences under the following Secs of the I P.C. may be 
tried by any Magistrate —140, 143, 144, 245, 147, 15], 153, 160, 170, 
111, 172, 174, 277, 278, 279, 285, 286, 


336, 337, 358, 374, 379, 380, 401, 426, 


Offences under the following Secs I Ῥ Ο may be tried 
by First or Seco ἡ 
155, 156, 157, 158, 1 . ῃ 

ASG, 183, ies, ᾿ 
201, 262, 264, © 
284, 287, © 
, 853, 3 “Ὁ 
» 422, 433, 494, 427, 128, 429, 430, 451, 452. 434, 451, 53, 
454, 456, 457, 461, 462, 482, 483, 440, 487, 483, 459, 490, 421, 492, ΠΝ 08 


Offences under the following Secs of the I Ἐ Ὁ. to be, 
tried by, First class Magistrates only —124-A, 129, 148, 252, 


UR A. Vad fT URE WO MT ee ΤῈ ae 


133, 


392, 393, 
485, 494, « 


Offences under th~ 5-..-τ| τ eanteaee seater on mn, 
exclusively triable by ᾿ i . 
128, 130, 13], 132, 14. 

226, 231 232, 274, 235, OF 

302 ta 304, 305 to 308, 

370, 976, 380 to 391, 395 to 

460, 466, 467, $71 (part, hig 
311 (party) 


Offences under the following § Secs or sear ἡ ΡΟ to be 
tried as warrant cases ‘—]15—] tA, 
161-150, 177, 18] μὰν ie 
338, 342-348, 01 -- — 424, 427 


Offences under ‘the following Secs I P C to be tried as 
summons cases :—137—143, 15], 133— 160, U7L—180, | 182-188, 
22, 225-B, WS, 203 A, 269, 571- 550, 22-294 A, BH, 310, WT B41, 
358, 426, 447, 499—492, ὅ10 


Offences under the following Secs. I P C are to be 


tried as warrant cases, sometimes as summons cases -— 
48177, 225 


Offences under the following Secs I. P C are punish- 
able with fine only —197, 151, 195, 116. 1714, LH, 17} 1, 267 A, 
278, 282, 200, 250A partly 
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"ποήσος, 


SCHEDULE IIT, 


{See section 36). 


ORDINARY POWERS OF PROVINCIAL MAGISTRATES, 


L—Orainary Powers of a Masrstrate of the Third Class. 


((Ἱ Power to arrest or dhrect the arrest of, and to commit to custody, 
a person committing an offence in his presence, S 6, 


(2) Power to arrest, or direct the arrest in his presence of, an 
offender, S. 65 


(3) Power to endorse a warrant, or to arder the removal of an accused 
person arrested ander a warrant, Ss. 83, 84 and 86 


(ΑἹ Power to issue proclamation in cases judicially before him, S 87, 


(5) Power to attach and sell property ans fo dispose of clatms to 
attached property νὰ Cases judicially before him, ὃ 88 


(6) Power to restore attached property, 5. 89 


(2) Power to require search to be made for letters and telegrams, 
8.95 


(8; Power to issue search warrant, S. 96 


(0) Power to endorse a search warrant and order delivery of thing 
found, 5. 99. 


(10) Power to command unlawful assembly to disperse, 5. 127, 
(11) Power to use civil force to disperse unlawful assembly, 5, 128 


{12, Power to require military force to be used to disperse unlawful 
assembly, S 130 


(13) * * * * * 
(13) Power to authonse detention, nof dene defention in the custody 
of the Police, of a person during a police investigation, 5 167, 


(aA) Power fo postpone issue of process and inquire into case him- 
self, S. 202. 


(15) Power to detain an offender found in Court, S 351 

(δ) * * * > . 

(17) Power ta apply to District Magsstrate to issue commisston for 
examination of witness, S $06 (27 


(18) Power to recover forfeited bond for apearance before Magisteate’s 
Court, S 514; and to require fresh security, Ὁ κτλ, 


(8A) Power to make orders as to custoly and disposal of property 
pending inguiry of trial, 5. 516%. 


(19) Power to make order as to disposal of property, ὃ. 517 
(20) Power to sell * * * property of a suspected character, 5 525 
(2) Porver to require afid ret an support of application, S 3394 


(22) Power fo mate local impaction, S 539%. 
Cr 8.5 


ion THE CODr OF CRIMINAL PROCEDURT, (Se. TT, 


Wl —Ordinary Powers of a Magistrate of the Second Class. 


(t) The ordinary powers of a Magistrate of a third class, 


(2) Power to order the police to investigate an offence in cases in 
which the Magistrate has jurisdiction to try or commit for 
tal, S. 155. 


‘ 
(3 Power to postpone issue of process and fo inpurre 10 cast 

or direct investrcation, S. 202. 
(4) ᾿ ᾿ 


111.--τΟγάτηατν Powers of a Magistrate of the First Class 


(t) The ordinary powers of a Magistrate of the second class 
(2) Power to tssue search-warrant otherwise than in course ofan 
inquiry, S 98. 
(3) Power to issue search-warrant for discovery of persons wrang: 
fully confined, S τοῦ, 
(4) Power to require security to keep the peace, S 107. 
5) Power to require security for good behaviour, S τοῦ, 
(6) Power to discharge sureties, 5, 126A 
(GA) Power to male orders as to local nursances, S133 
(Ὁ) Power to make orders, etc, sn possession cases, Ss. 145) 146 
and 147. 
(7A) Power to record statements and confessions during a police 
investigation, S. 164 
(7AA) Power to authorise detention of a person in the custody of the 
Pohce during a police investigation, S 167. 
(7B) Power to hold inquests, 5. 174. 
(8) Power to commit for trial, S. 206, 
ee (9) Power to stop proceedings when no complaint, S. 249. 
(9A) Power fo tender pardon to accomplice during inquiry into cate 
by humself, S. 337 
(10) Power to make orders of mamtenance, Ss. 488 and 489. 
(11) Power to take evidence on commission, S 503 
(12) Power to recover penalty on forferted bond, S 514 
(12A) Power to veguire fresh security, S. 5144. 
(20) Power fo recall case made over by um to another Magistrate, 
S. 528 (3). 
(13) Power to make order as to first offenders, S 562 
(1) Power to order released convicts to notify residence, S. 565. 


+ + ¥ 


1V.— Ordinary Powers of a Sub-diwistonal Magistrate 
appointed under S. τ. 


(ἡ The ordinary powers of a Magistrate of the first class. 

{2) Power to direct warrants to landholders, S 78 

(3) Power to require security for good behaviour, 5.110 ὦ 
* - * 


(5) Power to make orders prohibiting repetitions of nuisances, 5. 143 

(6) Power to make orders under 95, 144. : 

0) Power to depute Subordinate Magistrate to make local inquiry: 
5, 148. 
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Power to order police investigation mnta cognisable cases, 5, 156 
Power to receive report of pohice-officer and pass order, S. 173 
+ * * * 


Power to issue process for person within local jurisdiction wha 
has committed an offence outside the local jurisdiction, 5. 186, 


Power to entertain complaints, S. 190 

Power to receive police-reports, S. 190. 

Power to entertain cases without complaint, S 190 

Power to transfer cases to a Subordinate Magistrate, 5, 192. 


Power to pass sentence on proceedings recorded by a subordinate 
Magistrate, S. 349. 


Power to forward record of inferior Court to District Magistrate, 
S 435 (2) 

Power to sell property alleged or suspected to have been stolen, 
etc, 5. 524. 


Power to withdraw cases other than appeals and to try or refer 
them for trial, S 528. 
* * * . 


V.—Ordinary Powers of a District Magistrate 


The ordinary powers of a Sub-Divisional Magistrate. 
Power to try juvenile offenders, S 294. 
Power to require dehvery of letters, telegrams, etc, S. 95- 


Power to issue search-warrants for documents im custody of 
postal or telegraph authority, S 96 


Power a require security for good behaviour in case of sedition, 
5. 108. 


Power to discharge persons bound to keep the peace or to be 
of good behaviour, S 123 


Power to cancel bond for keeping the peace, 5. 125 


Power to order preliminary investigation by police-officer not 
below the rank of Insbector wn certatn cases, S 1961 


Power to try summarily, S 260 


Power to tender pardon to accomplice at any stage of « case, 
S 337. 
Power to quash convictions in certain cases, S 350 


Power to hear appeals from order requiring security for Feeps 
ing the peace or good behaviour, 5. 406. 


Power to hear appeals from order of Magrstrates refusing to 
accept or rejecting surcties, 5, 400 3 


Power to hear or refer appeals from convictions by Magistrates 
of the second and third classes, S 407 


Power to call for records, S. 435. 


Power to order snquiry. mte complaint dismisstd or cases of 
accused discharged, S. 335 


Power to order commitment, S 437. 
Power to report cise to High Court, S 435 
. . + 
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(t7) Power lo appoint person to be pubhe prosecutor in particular 
case, S. 492 (2). é 
(18) Fauer to issue commission for examination of witness, Ss. $03, 
506, 
(19) Power to hear appeals from or revise orders passed under Ss. 
14, 515. 
(20) Power to compe! restoration of abducted female, 5, 552. 


SCHEDULE Iv. 


(See sections 37 and 38 ) 
Appr TIONSL PoWFRS WITH Witicl ProysnctaL MAGISTRATES 
MAY AE INVESTED, 

Γ (1) Pawer to regutte security for 
good behaviour in case Οἱ 
sedition, 5. 108, 

(2) Power to require secunty for 
good behaviour, 5. 110 
(3) * . . . 
(Δ) Power to make orders prohibi- 
ing repetmioans of nuisances, 


S. 143+ 
(5) Power to make orders under 


S. 144. 

(6) « ¥ * ¥ 

(2 Power to issue process for ptt: 
son within loca} jurisdiction 
who has committed an offence 
outside the local jurisdiction, 
S 186. 

(8) Power to take cognizance of 
offences upon complaints, 
190, 

(9) Power to take cognizance of 
offences upon Police reports: 


‘ 
Loca S. 199. 
{ Gove rn- (10) Power to take cognizance, of 
MENT offences without complaint, 
| 8, 190 
(11) Power to try summarsly, 5. 260. 
| (12) Power to hear appeals from 
POWERS Ϊ convictions by Magistrates σ' 
WITH the second and third cltssesy 
WHICH A ἡ 5. 407. ἃ 
MAGISTRATE (13) Power to sell property allege 
Of THE or suspected to have been 
FIRSE CLASS stolen, ete, 5. 524. 
NESTED an P 3 τ i a es undec S. 
VESTED, 1 ower to tr 565 i. 
ve 5 ἸΣΙᾺ of the fadian Penat Code. 


(1) Power to make orders probibit 


By Tite DIS: a 
i i of nuisantes, 


| 
| 
| 
| 
| 
| 
| 
By ἍπῈ | 
| 
| 
| 


TRICT ing repetitions 
MAGISTRATE. 5. 141 
(2) Power to make orders under 
a S 144. 


Sex. 1V] 
POWERS ( 
WITH WHICH 
A MAGIS- 
TRATE OF + By THE DIS. 
THE FIRS 1kiCT Ma- 
+ CLASS MAY GISTRALE. 
BY OIN- 
VESTED i 
| Uv τὴν Loe 
ον. GovERN- 
MENL 
Powrrs 
Wil Wancu 
A MAGIS- { 
ARATE OF | 
1HE SECOND 
CLASS MAY Ὁ 
WE IN- 
VESTED. | 
| By ine Dis- 
iricT Ma. 
| OISTRAIE 
Powr hs ' 
WITH WHICH By vik Lo- 
ν Macis CAL GON- 
TRATE ΟἹ FRNMENT 


WE THIRD? 
CLASS MAY 
VE INVESTED 


ἢ 


a pao 
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(3) 


ἐό 


* © κα 


(8) Power to take cognizance of of- 


fences upon complaint, 5. 190 


(5) Power to take cognizance of 


offences upon police-reports, 
5. 190 


(6) Power to transfer cases, S 192. 
* * *% i 
(DS: eta cete uate 
* " 
. -, ' 
a person in the custody of the 
police during a police investi- 
gation, S 167. 
(4) Power to hold mquests, S. 174. 
(5) Power to take cognizance of 
offences upon complaint, S. 
190, 
(6) Power to take cognizance of 
offences upon police-reports, 
5. 190 
(7) Power to take cognizince of 
offences without complaint, 5. 
190. 
(8) Bower to commit for trial, S. 
2c 
(9) Power to make orders as to first 
offenders, 5, 562. 
{t) Power to make orders prohibit- 
mg repetitions of nuisances, 
S 143. 
(2) Power to make orders under 5, 
144 
(3 Power lo hold inquests, 5, 174. 
(4) Power to take cognizance of 
offences vpon complaint, S. 
190. 
(5) Power to take cognizance of 
offences upon  police-reports, 
S 190, 
(ἢ Power to make orders prohibit- 
ing ftepetitions of nuisances, 
5. 143 
(2) τ 3 
(3) Pawer to hold inquests, 5. 174. 
(4) Power to take cognizance of 
offences upon complaint, 5, 
190 
(5) Power to take cogonance of 
offences upon police-reports, 
190, ib 
ῶ oe ς . 
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(1) Power to make orders prohibiting 
repetitions of nuisances, 5. 143. 
-_ ΘΕΟῚ 


2) 
By THE Dis- (3) Power to hold inquests, 5. 174 
| TRrer MAGIS G) Power to take cognizance of 
TRATE offences upon complaint, S. 199. 
(5) Power to take cognizince of offen- 
ces wpon police-reports, 5, 190 
POWERS 
WITH WHICIL 


\ SUB-DIVI- By ΠΕ Lo [ 
SIONAL cat GovER- | Power to call for records, 5. 435 
MAGISTRATE MENT ἕ 
MAY BE IN- | 
STED, 


SCHEDULE V. 
(See section 555.) 
Forus 
i.—SUuMONS To 4N ACCUSED PLESON, 
(See section 68.) 


To of 
WHEREAS your attendance 1s necessary to answer to a charge of 
(state shortly the offene charged) you ate hereby required to appear 
in person (or by Pleader as the case may δὲ) before the (Magestrate) 
oO on 
the day of - Heretn fait not” 
Dated this day of το. 
(Seal.) (Signature } 


IL—WARRANT Of ARRESL 
Ὲ ( See sectzon 75. ) 


‘ To (name and designation of the person or persons who ts or are 

t 40 execute the wirrant) 

WHEREAS of stands charged 
ἢ the offence of (stale the offence}, you are hereby directed ¢o arrest 


with ὦ 
the sa and to produce him before me Herein fail nut. 

Dated this day of 9 . 

(Seal) (Signature) 


(See section 76) 
This warrant may be endorsed as follows 1— 
If the sal shall give bail himself in the sum 
of with one surety tn the sum of 
tor two sureties ¢ach in the sum of ) to attend 
θείοις me on the slay of andto 
ao 
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continue so to attend until otherwise directed by me, he may be 
released. 

Dated this day of δ 

(Signature ) 


ML.—onpD AND EAtL-bOND AFTER ARREST UNDER A WARRANT. 
(See section 86) 


1 (name), of being brought before the District 
Magistrate of (or as the case may be) under a 
warrant issued to compel my appearance to answer to the charge 
of do hereby bind myself to attend in the Court 
of on the day of 


next, to answer to the said charge and to continue so to attend until 
Otherwise directed by the Court; and, m case of my making default 
herein, 1 bind myself to forfeit, to Her Majesty the Queen, Empress 
of India, the sum of rupees 
Dated this day of 19 
(Signature } 


1 do hereby declare myself surety for the above-named 
οἱ that he shall attend before 
an the Court of on the day 
of next to answer to the charge on which he has 
been arrested, and shall continue so to attend until otherwise directed 
by the Court; and in case of his making default therein, I bind 
myself to forfeit to Her Majesty the Queen, Empress of India, the 
sum of rupees . 

Dated this day of . 
{Signature ) 


IV.—PROCLAMATION REQUIRING THE APPEARANCE OF A PERSON 
ACCUSED. 


(See section 87.) 


WHLREAS complaint has been made before me that (name, descrip- 
tion and address) has commuted (or ts suspected to have committed) 
the offence of punishable under section 
ol the Indian Penal Code, and it has been returned to a warrant of 
arrest thereupon issued that the said (ame) cannot be found, and 
whereas tt has been shown to my satisfaction that the said (sate) has 
absconded (or ts concealing himself to avoid the service of the sard 
warrant) 

Proclamation 1s hereby made that the said of 

1s Teguired to appear at (f/ace} before this Court 
{ur before me} to answer the sard complaint on the 
day of 
Dated this day of Ig. 
(Sealy (Signature, 


V.— PROCLAMATION REQUIRING THE ATTENDANCE OF A WITNESs, 
(Sez section $7) 


WHEREAS complaint has been made before me thar (name, ἀεί. 
cription and address) bas committed (or ts suspected to have commit- 
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ted) the offence of (wention the offence concisely) and a warrant his 
been issued te compel the attendance of (name, description and address 
of the witness) before this Court to be exanuned touching the matter 
ofthe said complaint; and whereas it has been returned to the sad 
warrant that the snd (mame of w.iaess) cannot be served, and it bas 
been shown to my satsfaction that be has absconded (or ws concealing 


anes EA nee! ve lae Se ool τ ΚΝ 
= the said (rene) 15. required to 
‘on the! day of next 
o'clock to be examined touching the offence complained of 
Dated this day of 19 4 
(Seal) (Signature) 


VIORDER OF ATTACHMENT TO COUPEL THE ATTENDANCE OF A 
WITNESS, 


(See section &8 } 


To the Police officer in charge of the Police-station at ἃ 
WHEREAS a varrant has been duly issued ta compel the attendance 
of (name, description and address) to testify concerning a complain? 
pending before this Court, and it has been returned ta the sard 
warrant that tt cannot be served ; and whereas it has been shown to 
my, Satisfaction that he has absconded (or js concealing  bimself, io 
avoid the service of the . : ΣΝ 
has been or 2s being ἀν - ‘ : 


mentioned therem [ . “ 


This 15 10. authorize and require Ἐπ to attack by seizure the 
moveable property belonging to the said _to the value of 
rupees ee 


of 
pending the farther order of ᾿ 
an endorsement certifying the manner of its execution. 


* Dated this day of ww. 
(Sea) (Sxgnatures 


τ QORDEE OL ATYACHMENT TO COMPEL THE APPEARANCE OF 4 
PERSON ACCUSED. 


(See section 88) 


To (name and designation of the person or persons who is or are 
to execute the tuarrant ) 


WHEREAS coniplaint has been made before me that (name, descrip: 
fron and address) has committed (or is suspected to have committed) 
the offence of punishable nader section of the 
{ndian Penal Code, and it has, been returned to a warrant of arrest 
thereupon issued that the said {#ame) cannot be found; and 
whereas it bas been shown to my satisfaction thar the Said (acme) bas 
Absconded (or is cancealing himself to avoid the service of the said 
d theretgon 4 Proclamauon das been of ss being ΘΟ 


warrant) an 
ae ublished requiring the sard to appear to answer 


issued ard pi 
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the said charge within days ; and whereas the 
said is possessed of the follawing property other than 
land paying revenue to Government tn the village (or fown) of 

in the District of viz, and an 
order bas been made for the attachment thereof : 

You are hereby required to attach the said property by seizure, and 
to hold the same under attachment pending the further order of this 
Court, and to return this warrant with an endorsement certifying the 
manner of its execution. 

Dated this day of 9. 

(Seal) (Signature,) 


ORDER AVLKORISING AN AITACHMENL ΠΥ THE DEPUT, COMMISSIONER 
AS COLLECTOR, 


(See section 88 ) 


To the Deputy Commissioner of the District of ὦ 

WHEREAs complaint has been made before me that (name, descrtp- 
tion and address) has committed (or is suspected to have committed) 
the offence of puntshable under section of 
the Indian Penal Code, and it has been returned to a warrant of 
arrest thereupon issved that the said (name) cannot be found; and 
whereas it has been shown to my satisfaction that the said (ante) has 
absconded (or 1s concealing himself to avoid the service of the said 
warrant) and thereupon a Proclamation as been or is being daly 


sued and published requiring the satd taappear te 
Answer the ead charge within days,(°* PE ἫΝ 
whereas the said τς possessed of certain land paying revenue to 

Government in the village (or fown) of tn the district of 2 
ce Leaks suthariead nad cars acted tn -<--e he gard land to be 
i aa . * forther order of 

: ἢ ay have done in 

Dated this day of igs 

en) (Signature ) 


VILOWWRAST IN LL FIRST ENSTANCL 10 BRING UP A WITNESS. 
(See secttun 99.) 


To (name and designation of the Police cfucr ον other person or 
Persons who ts or ave to execute the warrant) 


Wt SEAS complaint has been made before me that - 
has (or ws suspected to have) commuted the offence of 
(mention the offence conssly), and αὶ apperrs Ukety that { 
description of tines) cv give evidence concerning the said - 3 Ἦ 
and whereas Ehue good and sufficient teason to believe w 
atiend as a witness on the hearing of the said complairt ua" 


ta do 807 


Ἅ. 
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This is to authorize and require you to arrest the said (same) and on 
the ᾿ day of to bring him before this Court, 
to be examined touching the offence complatned of. 

Given under my hand and the seal of the Court, this 


day of 9. 
(Seal) (Signature) 


VULL— WaRRANT TO SEARCH ALTER INFORMSTION OF Δ 
PARTICULAR OFFENCE, 


(See sectton 96.) 


To (mame and designation of the Police-officer or other person or 
persons who ἐς or are to erecute the warrant) 


WHEREAS information has been laid (or complaint has been made) 
before me of the commission (or suspected commission) of the offence 
of (mention the offence concssely), and it bas been made to appear to me 
that the production of (specify the thing clearly) 1s essential to the inquiry 
Bow. being made or about to be made into the said offence or suspected 
offence 5 

‘This 1s to authorize and require you to search for the said (the dung 
Specefied) νὰ the (describe the house or place or part thereof to which the 
search 18 to be confined) and, if found, to produce the same forthwith before 
this Court, returnmg this warrant with an endorsement certifying what 
you have done under it, immediately upon tts execution 

Given under my hand and the seal of the Court, this 


day of 9. 
(Seal) (Signature) 


1X.—WARRANT 10 StARCH SUSPECTED PLACE Or ΠΕΡΟΒΙῚ, 
(See section 98.) 


To (name and destgnation of a Poltce-officer above the rank 
of a constable.) 


WHEREAS information has been laid before me, and on due inquiry 
thereupon had I have been led to believe that the (desertbe the house or 
other place) is used as a place for the deposit {or sale) of stolen property 
(or af for etther of the other purfoses erpressed in the section, state the 
purpose sn the words of the section) τ 

‘This 1s to authorize and require you to enter the said house (or other 
place) with such assistance as shall be required and to use, if necessary, 
reasonable force for that purpose, and to search every part of the sald 
house (or offer place, or sf the search ἐς to be confined to a part, spect{Y 
the part clearly) and to seize and take possession of any property (07 
documents, or stamps, o7 Seals, or coins or obscente objects, as the cast 
may be\~[Add (when the case reguires ft) and also of any Jnstraedts 


and matenals which you may reasonably beheve to be kept for the 
ἐς A λας mens ae -~-eefeit stamps, or false seals or 


᾿ tthwith to bring before this 
᾿ ἘΦ . Ὁ + possession of, returning this 
. - hat you have dons ander it 
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immediately upon its execution. 
Given under my hand and the seal of the Court, this 
day of 19 a 
(Seal.) (Stgnature.) 


X.—Bonb TO KCEP THE PEACE, 


(See section 107.) 


Wrarneie thea ak abe ne PAI a Le 2 bene Oa eee te pete 
into ¢ 5 τὸ ᾿ ᾿ 
of the . “ ες s 


any act that may probably occasion a breach of the peace, during the 
said term or until the completion of the satd tngutry ; and in case of my 
muking default therein, 1 hereby bind myself to fore to Her Majesty the 
Queen, Empress of India, the sum of rupees ἃ 
Dated this day of 19 
(Stgnature ) 


NL—Bonp tor GOOD BEHAVIOUR 
(See sections 108, 109 and 110 ) 


WHEREAS 1 (name), nbabitant of (flace), have been called upon to 
enter into a bond to be of good behaviour to Her Majesty the Queen, 
Empress of India, and to all Her subjects for the term of (stale the pertod) 


or until the completion of the inquiry tn the matter of now pen- 
ding in the Court of T hereby bind myself to be of good behaviour 
κ΄ τα Matera aed ta BQ 2 vate ek oe term or mntyl Me 
a i ing default therein, 

(Stgnature.) 

(Where a bond with sureties ἐς to be evecuted, add).—We do hereby 
dleclare Ourselves sureties for the above named that he will 


he of good behaviourto Her Majesty the Queen, Empress of India and 
to all Her subjects during the said term or until the completion of the 
satd stgutry, and in case of his making default therein, we bind ourselves 
jointly and severally, to forfert to Her Mayesty the sum of rupees 
Dated this day of 19 
(Sronature,) 


NIL~SUUMONs ON INFORMATION ΟἹ A PROTALLE BREACH 
OF THE PLACE 


(See section y14) 


To of 5 

WHEREAS ut has been mide to appear τὸ me by credible information 
that (slate the substance of the snformation), and that your are bho! 
commit ἃ breach of the peace (or by which act a breach of the peace’ 
probably be occastoned’, you are hereby required to attend in person * 
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by a duly authorized agent) at the Office of the Magistrate of on 
the day of 19 , at ten o'clock in the 
forenoon to show cause why you sbould not be required to enter intoa 
bond for rupees {when sureties are required, add—and also to 
Εἶνε security by the bond of one {or two, as the case may be) surety (or 
sureties) in the sum of rupees (each τῇ more than one)) that you will keep 
the peace for the term of 

Given under my hand and the seal of the Cort, this 
day of 9 

(Sea?) (Stgnature.) 


XIIE—WarR int 01 ΟΟΝΜΙΓΜΕΝΤῸΝ FAILURE To FIND SECURITY 
TQ KEEP THE PEACE, 


(See section 123) 


To the Superintendent (or Keeper) of the Jarl at > 
WHEREAS (nave and address) appeared before me in person (or by 


his authorised agent) on the day of In obedience 
to a summons calling upon him to show cause why he should not enter 
into a bond for rupees with one surety (or a bond with two 
sureties each in rupees }that he, the said (maze) would keep the 
peace for the period of months; and whereas an order was 


then made requiring the said (#ame) to enter tto and find such security 
(state the securtly ordered when tt differs from that mentioned tn the 
summons), and he bas failed to comply wth the said order ; 

This is to authorise and require you, the said Superintendent (or 
Keeper), to receive the said (ame) into your custody, together with this 
warrant and him safely to keep in the said Jail for the said pertod of 
Cerne of imprisonment) unless he shall i the meantime be lawfully 
‘ordered to be released, and to return this warrant with ao endorsement 
certifying the manner of its execution. 

»  ,Given under my hand and the seal of the Court, this day of 
oe mo. 

(Seal) (Stgnature) 


XNIV,—-WARRANT OF COMMITMENT ON FAILURE TO ΣΙΝῸ SECURITY 
FOR GOOD BEHAVIOUR 


(See section 123) 


ge ten tans foe Waeneed af the Talat " 
᾿ 7 im le that (mame and des- 
. : . having 
= 8 ae " 5 unable to give any 


or 


EREAS evidence of the yeneral character of (name und descrip 
(oes hee noes adduced hefore me and recorded, from which it appears 
that he is an habitual robber (or housebreaher, etc, as she case may be) 
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And whereas an order has been recorded stating the same and 
requiring the said (sate) to furnish security for his good behaviour for 
the term of (state the period) by entering into a bond with one surety (or 
two οἵ more sureties, at ἐλε case may be) tumself for rupzes 

and the said surety (or each of the said sureties) for rupees 

sand the said ( name) has fuled to comply with the satd order and 
for such default has been adjudged imprisonment for ( state the tert) 
unless the said security be sooner furmshed ; 

This is to authorize and require you, the sad Superintendent (or 
Keeper) to receive the said (name) into your custody, together with this 
warrant and him safely to keep im the said [α for the said period of 
(term Οὗ tmprisonment) unless he shall in the meanume be lawfully 
ordered τὸ be released, and to return this warrant with an endorsement 
certifying the manner of ts execution. 

Given under my hand and the seal of the Court, this 
day of po . 


(Sealy (Signature) 


XV.—WARRANT TO DISCHARGE A PERSON IMPRISONED ON FAILURE 
TO Give SFcuRITY 


(See sections 123 and 124) 


To the Superintendent (or Keeper) of the Jail at 
(or other officer in whose custody the prisoner 15} 
WiteREas (name and description of (iene was comnutied to your 
custody under warrant of the Court, dated the day of 
has since duly given security under section of the 
Code of Criminal Procedure ; 


or 


and there has appeared to me sufficient ground for the opinion that he 
can be released without hazard to the community ; 

This 1s to authorizé and require you forthwith to discharge the sad 
(name) from your custody untess he 1s fable to be detained for some 
other cause 

Coven under my hand and the seal of the Court, this 
day of το 6 

(Seat) (Stenature) 


\VE-Orpre FOR THF REMOVAT Ot NUISANCES 
( See section 131} 


To (mame, description and address) 
ΜΝ ΠΈΒΕ ΛΕ it has been made to appear to me that you have caused an 
ὡ aves πέστσστ using the public rordway (or ofker 
ord er furle glace, by ete, (state 
oe “Ἂν + mufsance) and that such obstryciien 


or 
Wueress tt has been made to appetr to me that you are- 

nas owner, Or maniger, the trade or occupation of (stare the pe” 

dnide or peougition and the place where af ax carried en) and  " 
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same ts injurious to the public health (or comfort) by reason (séate driefly 
in what manner the injurtous effects ave caused), and should be suppressed 
or removed toa different place ; 


or 


WHEREAS it has been made to appear to me that you are owner 
(or are in possesston of or have the control over)a certain tank {or well 
ar excavation) adjacent τὸ the public way (describe the thoroughfare), and 
that the-safety of the pubhe is endangered by reason of the said tank 
(pr well ar excavatioa) being without a fence (or mnsecurely fenced) ; 


or 


WHEREAS εἴς, ete (as the case μίαν be) ; 

1 do hereby direct and require you within (sfafte the time allowed) 
to (state what 1s required to be done to abate the nuisance) at to 
appear at in the Court of on the jay 
οἱ next, and to show cause why this order should not be enforced ; 


or 


I dohereby direct and require you within (state the tame allowed) 
to cease carrying on the said trade or occupation at the satd place, and 
not again to carry on the same, or to remove the said trade from the 
place where it 1s now carried on, or to appear, etc ; 


or 


1 da hereby direct and require you within (s/ate the time allowed) 
to put up a sufficient fence (state the kind of fence and the part to te 
Jenced), or to appear, etc. , 


or 


1 do hereby direct and require you, etc, (as the case may be) 
Given under may hand and the seal of the Court, this 
day οἵ 19 
(Seal) (Stgnatrere) 


NVI —MacistRaTe’Ss ORDER CONSTITUTING A JURY 
(See section 138.) 


WHEREAS on the day of 19°, 30 order was issned 
τῷ (name) requiring bim (tale the effect of the order), and whereas 
the said (ame) has apphed to me, by a petition bearing date 
the day of _for an order appomting a jury 
totry whether the said recited order is reasonable and proper; I do 
hereby appoint (the names, etc, of the Jive or more Jurors)to be the sury 

Ste taste fw es 2°43 ve-- © the said Jury to report 
See se om the date of this order. 


Ε - oa - rt, this 


(Seal) (Stenature.) 
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XVILL—Mscistrate's NOrice AND PEREMPTORY ORDER ArTER THU 
FINDING bY JURY. 

(See section 140) 


To (name, description and address) 


1 HEREBY give you notice that the Jury duly appomted on the petition 
presented by you on the day of have found 
that the order issued on the day of requiring you 


(state substantially the requisition wn the order) \s reasonable and proper, 
Such order has been made absolute, and I hereby direct and require you 
to obey the said order within (state the t:me allowed), on peril of the 
penalty provided by the Indian Penal Code for disobedience thereto 

Given under my hand and the seal of the Conrt, this 
day of 9 > 

(Seal ) (Signature) 


XIX —INJUNCTION TO PROVIDE AGAINST IMMINENT DANGER PRNDING 
Inquiry LY JURY. 


(See sectzon 142.) 


‘To (name, description and address) 
WHEREAS the inquiry by Jury appointed to try whether my order 
ee a Ae » 18 reasonable and ‘proper 
. υ ar to me that the nuisance 
- so imminent sertous danger 

᾿ = 48 τ measures to preven 
danger, 1 do hereby under the provisions of S 142 of The Code ‘ot 
Cuminal Procedure, direct and enjoin you forthwith to (state plainly 
what 1s required fo be done asa temporary safeguard), pending the result 

of the local inquiry by the Jury. 

Gwen under my hand and the seal of the Court, this day of το 
(Seal) {Stenature), 


XX —MAGISTRATE’s ORDER PROHIBITING THE REPETITION, ETC , 
OF A NUISANCF 


{See section 133.) 


To (name, description and address) 

WHFRFAS it has been made to appear to me that, etc, (rfale she 
proper recital guided by Form No XVI or Form No XX, ar the cate 
uray de); 

Udo hereby strictly order ind enjoin you not to repeat the said nus 
since by again placing or causing of permitting to be pliced, ete, (ar se 
case may be), 

Given ander my hand and the seal of the Court, this 

: 


day of 9 Lf 
(Sealy {Stemabere’ 
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XX1—MacisTrite’s ORDPR TO PREVENT OnstRuction, Riot, ETC 


(See section 144.) 


ἢ Im aw 


πὰ - are in possession 
> τῇ . . oe “8 ἕ erty), and that, in 
- 3 throw or placea 


earth and stones dug up Upon the adjoining public read, sa 
risk of obstruction to persons using the road ; 
or 
Wuerras ithas been made to appear to me that you and a number 
of other persons (mention the class of persons) are about to meet and 


a religious procession along the public street, etc., (as the 
τ such procession 1s Itkely to lead toa not or an 


portion of the 
as to occasion 


roceed τῇ 
Vase may δε), and thr 
affray 3 

or 


WHEREAS etc, etc., (as the case may be) ; 
I do hereby order you not to place or permit to be placed any of the 


earth or stones dug from land on any part of the said road ; 
or 
1 do hereby prohibit the procession passing along the said street, and 
stnetly warn and enjoin you not to take any part in such procession (er 


the case veciled may require) 
τὰ ‘Given under my hind and the seal of the Court, this 
day of 19 
(Seal.) (Stenature). . 


XXII, —MAGISTRATE’S ORDER DECLARING PARTY FNTITLFD TO 
RETAIN PossFSsION OF LAND, ETC, IN DISPUTE 


(See section 145.) 


appearing to me, on the ground duly recorded, that a dispute, 
«οὐδε APPEARING ast Lette canoe existed between. (ddescrnbe the parties 


J Pare - + only tf the dispute be between bodies 

ie . we concisely the subject of dispute) 

~ ” » Jurisdiction, all the said partres were 

ἝΝ - tte ceccomvace “Cehg awa σοῖς δι... asta 

1 os - . + and being 

. ᾽ν “το α he merits of 

ᾧ oe ΓΞ os ession, that 

fag a . + 8 5 + description) 
is true ἢ 


1 do decide and declare that he 1s (or they are) in possession of the 
τα τ. τ ντ af eke GN ned anvitted tm retain such possession until 


rbid any disturbance of his 


Δ - . = + Court, thes 
da f το. 
δὲ (Seat) (Signature) 


Sen. V.] THE CODE OF CRIMINAL PROCEDURE St 


XXILL—WARKANT OF ATTACHMENT IN THE CASE OF A DISPUTE 
AS TO POssESSION OF LAND, ETC. 


( See Section 146, ) 


To the Police-officer in charge of the Polrce-station at 
[or, To the Collector of 1 

WHEREAS it has been made to appear to me that a dispute likely 
toinduce a breach of the peace existed between (describe the parties 
concerned by name and residence, or residence only if the dispute be between 
bodies of villagers) concerning certain (state concisely the subject of 
dispute) situate within the limits of my jurisdictron, and the said parties 
were therenpon duly called upon to state m wning thtir respective 
claims as to the fact of actual possession of the said (fhe subject of 
dispute) and whereas, upon due inquiry into the satd claims, [ have 
decided that neither of the said parties was in possession of the said (the 
subject of dispute) ἴον, 1am unable to satisfy myself as ta which of the 
said parties was In possession as aforesaid] ; Ν 


This 1s to authorise and require you to attach {πε said (μὰ sudject 
of dispute) by taking and keeping possession thereof and to hold the 
same under attachment untit the decree or order of a competent Court 
determming the rights of the parties or the claim to possession shall 
have been obtained, and to return this warrant with an endorsemen 
certifying the manner of its execution. ‘ 


Given under my hand and the seal of the Court, this : 
diy of 1). 
(Seal ) (Signature) 


XNIV —MAGISTRATE'S ORDER PROUILITING THE DOING or Wy THING 
ON LAND OR Water 


(See Section 147) 


A Dispute having arisen coccerning the right of use of (stale con- 
cisely the subject of dispute) syvare within the limits of my jurisdiction, 
the possesston of which land (or water) 1s claimed exclusively by (descerrbe 
the person or persons), and it appearing to me,on due inquiry into the 
same, that the said land (or water) has been open to the enjoyment cf 
such use by the public for sf by an inditidual or aclass of persons, 
describe him or them) and (if the use can be enjoyed throughout the year), 
hat the sad use has been enjoyed within three months of the institution 
of the sud raquiry (or rf the use tf enjoyab’e only αἵ fartiular seasons, 
say “during the last of the seasons at which the same 15 capable of beirg 
ensayed”} 

Ido order thatthe said (fhe ¢lasmant or ¢latmants of possession), or 
anyone in there interest, shail not take for retain) possession of the 
said land (or water) ta the exclusion of the enjoyment ef the mght of 
use aforesaid, until he (or they} shall obtain the decree or orderofa 
competent Court adjudging him (er them) to be entitled to exclustye 
possession 


Given under my hand and the <eal of the Court, this 
day of το. 
(Seal) (Stenafure} 


Cr, S. ὁ 


" 
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XXV.—BOND AND BalL-BOND ON A PRELIMINARY INQUIRY BEFORE ἃ 
POLICE OFFICER, 


(See Section 169 ) 


I (name) of , being charged with the offence of Ἢ 
and after inquiry required to appear before the Magistrate of 
or 


and after inquiry called upon to enter into my own recognizance to 
appear when required, do hereby bind myself to appear at 
in the Court of ,on the day of 
next (or on such day as I may hereafter be required to attend) to answer 
further to the said charge, and, in case of my making default herein, 
1 bind myself to forfeit to Her Majesty the Queen, Empress of India, 
the sum of rupees . 
Dated this day of 19. 
(Signature) 
I hereby declare myself (or we jointly and severally declare our- 
stlves and each of us) surety (or sureties) for the abovesaid 
that he shall attend at 7 in the Court of ,on the 
day of next (or on such day as he may here- 
after be required to attend}, further to answer to the charge pending 
apainst him, and in case of his making default therein, I hereby 
bind myself (or we hereby bind ourselves) to forfeit to Her Majesty the 
Queen, Empress of India, the sum of rupees % 
Dated this day of 9. 
(Stgnature.) 


XXVIL—BOND TO PROSECUTE OR GIVE EVIDENCE. 
(See Section 170) 


1 (name), of (place), do hereby bind myself to attend at 

in the Court of at o'clock on the day of 
next and then and there to prosecute (or to prosecute and 
give evidence) (or to give evidence) in the matter of a charge of 
against one 4. δ, and, in case of making default herein, 
1 bind myself to forfeit to Her Majesty the Queen, Empress of India 

the sum of rupees 6 
Dated this day of το. 
(Signature) 


XXVIL~NorTICcE oF COMMITMENT BY MAGISTRATE TO 
GOVERNMENT PLEADER, 


(See Section 218.) 

The Magistrate of hereby gives notice that he has com- 
mitted one for trial at the next Sessions ; and the Magistrate 
hereby instructs the Government Pleader to conduct the prosecution 
of the said case. 

The charge against the accused ts that, etc., (state the offence as απ 


the charge). 
Dated this day of 19. 
(Signature) 


st 
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XXVITL—CHARCEs. 


Ξ (See sees, 221, 222, 223.) 


(I) CHARGES WITH ONE HEAD. 


(a) 1 [name and office of Magistrate, etc] hereby charge you 
{name of accused person] as follows :— 
(δ) That you, on or about the day of » at 
waged war against Her Majesty the Queen, 
On Penal Code, sec. Empress of India, and thereby committed 
191. an offence punishable under S 151 of the Indtan 
Penal Cede, and within the cognizance of the 
Court of Session (when the charge is framed by a Presidency Magtstrate, 
for Court of Session substitute High Court) 
(ῶ And I hereby direct that you be tried by the said Court on the 
said charge, 
[Signature and seal of the Magistrate.| 
[To be substituted for (6) ] .— 


(z} That you, on ar about the day of at with 
the intention of inducing the Hon'ble 4. 2, 
On section 124 Member of the Council of the Governor 


General of India, to refrain from exercisin: 
a lawful power as such Member, assaulted such “ember, ani 
thereby committed an offence punishable under S 124 of the Indian 
cet δος and within the cognizance of the Court of Session (or High 
ourt 
(3) That you, being a public servant in the 
Department, directly accepted from (state the 
Un section 161 name', for another party [sfate the name] a 
gratification other than legal remuneration, 
as a motive for forbearing to do an official act, and thereby committed 
an offence punishable under S 161 of the Indian Penal Code, and within 
the cognizance of the Court of Session [or High Court}, 


(4) That you, on or about the day of 
sat 4 did [or omitted ta do, 
On section 166. as the case may be) such conduct bemg contrary 
to the provisions of Act » section 


and known by you to be prejudicial to 

» and thereby committed an offence pumshable under 
S 166 of the Indian Penal Code, and within the cognizance of the Court 
of Session (or Hah Court ἢ 


(5) That you, on or about the day of 
at in the course of the trial of 
On acetion 193. before + Stated 
im evidence that “ ” which statement 


you either knew or believed to be false, or did not befieve to be trie, 
and thereby comantted an offence, wunishable under S το: of the Indian 
Penal Cude, and wuhin the cogn zince of the Court of Session (or High 
Court]. 


(6) That you, on or about the day of 
» committed culpible homicide not 
On section 324. amounting to murder, causing the 
death of » and thereby 


committed an offence punishable under S 391 of the SJadian Penal Cod 
and within the cogmzance of the Court of Session {er High Court], ao 
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(7) That you, on or about the day of ,at 
abstted the commission of suicide by 4, δ, ἃ 
On se.tion S06, person in a state of intoxication, and thereby 


“ committed an offence punishable under S 306 
of the Indian Penal Code, and within the cognizance of the Court of 
Session for High Court} 


(8) That you, on or about the day of . δὲ 
» voluntarily caused grievous hurt to 
On aection 323, ,andtherehy committed an offence 


Ἢ ; punishable under 5. 325 of the Indian Penal 
oaer and within the cognizance of the Court of Session [or High 
Court 


(9) That you, on or about the day of sat 
ἡ tobbed [sfate the name), and thereby 
On section 592. committed an offence punishable under S 392 of 


the Indian Penal Code, and within the cognizance 
of the Court of Sessian (or ΕΓ ἢ Court} 


« (10) That you, on or about the day of 
᾿ ᾿ at «committed dacoity, an 
On section $95. offence punishable under 5. 395 of the Indian 


Penal Code, and within the cognizance of the 
Court of Session [or High Court]. 
[7 cases tried by Magistrates, substitute “within my cognizance” for 
“within the cognizance of the Court of Session”, and in (0) omit “by the 
sard Court”) 


(II) CIlARGEs ΝΊΤΗ TWo OR MORF HEADS. 


{a) I[same and office of Magistrate, ete] hereby charge you [uame 
of accused person) as follows :— 


(ὁ) First.—That you, on or about the day of sat 
jes ke knowmng a coin to be counterfert, delivered 
‘On dection 921. the same to another person, by name A, B, as 


genuine, and thereby committed an offence 
pumshable under S 241 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court). 
a Secondly.—That you, on or about the day of eat 
knowing a coin to be counterfeit attempted to induce 
anather person, by name A. ZB, to receive it as genuine, and thereby 
committed an offence punishable under S 241 of the Indian Penal Code 
and within the cogmizance of the Court of Session {or High Courtl. 


εν (2 And Thereby direct that you be tned by the said Court on the 


said charge 
[Signature and seal of the Magistrate.) 


{7 be substituted for 'B)] ἐπ 


{2) First —That you, on or about the day of 

ν pat » committed murder 
Onsecs S02 and 302 by causing the death of ,and thereby 
3 committed an offeace punishable under S 307 


ofthe Indian Penal Code, and sithin the cognizince of the Court of 
Session [or Πρ Court] 
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Secondly,—That you, on or about the day of sat 

; causing the death of , committed culpable 

homicide not amounting to murder, and thereby committed an offence 

punishable under S 304 of the Indian Penal Code, and within the cogni- 
zance of the Court of Session [or High Court] 


(3) Ftrst—That you, on or about the day of 
» at » committed 
On sece, 879 and 382. theft, and thereby commuted an_ offence punish- 
able under S 379 of the Indian Penal Code, and 
within the cognizance of the Court of Session (or High Court} 


Secondly —That you, on or about the day of ; 
at committed theft, having made preparation for causing death toa 
person in order to the commuting of such theft, and thereby committed 
an offence punishable under 5. 382 of the Indian Penal Code, and within 
the cognizance of the Court of Session [or High Court] 


Thirdly,—That you, on or about the day of 7 


at committed theft, having made preparation for 
causing restraint to a person in order to the effecting of your escape 
after the committing of such theft, and thereby committed an offence 
punishable under S 382 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court) 


Fourthly.—That you, on or about the day of 
, at committed theft, having made preparation 
for causing fear of hurt to a person in order tothe retaiing of property 
taken by such theft, and thereby committed an offence punishable under 
5. 382 of the Indian Penal Code, and within the cognizance of the Court 
of Session ( or High Court 7. 


(4) That you, on ar about the day of 
Alternative chargea on yin the course of the inquiry ito 
section 198 before » Stated in evidence 
Sadek ἃ sat Ll ” and that you, on or 
about the jay Οἱ at in the 
course of the trial of ἧὗ before ε 
stated in the evidence that “" ” one of which statements 


you either knew or believed to be false, or did not believe to be true, 
and thereby committed an offence punishable under 5, 193 of the 
Indian Penal Code, and within the cognizance of the Court of Session 
(or High Court). 


( Ja cases fried by Magistrates, substitute “wubia my cognizance” for 
“within the cognizance of the Court of Sesston” and ia (¢) ont “by the 
said Court" ]- 


CHARGE FOR THEFT AFTER PRevioUs Cosviction. 


I (name and office of Magzstrate etc), hereby charge you (mare of 
accused ferson) as follows — 


That you, on or abour the day of ,at 
committed theft, and thereby committed an offence punishable ond 
5,370 of the Indian Penal Code, and within the cognizance of the Co, 
οἱ Session for High Coutt or Magistrate, as the case may beh a 
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And you, the said (name of accused), stand further charged that 
you, before the committing of the said offence, that is to say, on the 
day of » bad been convicted by the fsfate 
Court by which conviction was had) at of an offence 
punishable under Chapter XVII of the Indian Penal Code with 10}. 
prisonment for a term of three years, that is to ssy, the offence of 
house-breaking by night ( descride the offence in the words used tn the 
section under which the accused was convicted}, which conviction ts still 
in full force and effect,and that you are thereby hable to enhanced 
punishment under S 75 of the Indian Penal Code. 
And I hereby direct that you be tried, etc. 


XXIX.—WARRANT OF COMMITMENT ON A SENTENCE OF IMPRISON: 
MENT OR FINE IF PASSED BY A MAGISTRATE. 


(See Sections 245 and 258 ) 
To the Superintendent ( 07 Keeper) of the Jail at 


WHEREAS on the day of 19 » (name of pri- 
soner), the (1st, and, 3rd, as the case may be) prisoner in case No, 
of the Calendar for 19 » was convicted before me 


{name and official designation) of the offence (mention the offence or 
offences concisely) under section (or sections) of the Indian Penal 
Code ( or of Act ), and was sentenced to ( state the 
punsshment fully and distinctly) τ 

This is to authorize and reqinre you, the said Superintendent (07 
Keeper ), to receive the said ( prisoner’s name) into your custody m 
the said yal, together with this warrant, and there carry the afore- 
said sentence into execution according to law. 

Given under my hand and the seal of the Court, this 
day of 9. 

(Seat.) (Signature ) 


XXX.—WARRANT OF IMPRISONMENT ON FAILURE TO RECOVER AMENDS 
BY Altachment and sale. 


᾿ (See Section 250.) 


To the Superintendent (or Keeper) of the Jail at 
WHEREAS (name and description) has brought agaist (vane and 
deseripiion of the accused person) the complaint that (mention tt 
concisely) and the same has been dismissed as false and frivolous (or 
vexatious) and the order of dismissal awards payment by the satd (name 
τ ἀπ ΟΣ ὦ ids ; and whereas 
= ae eit πὶ order has been 


This is to authorize and require you, the said Superintendent (or 
Keeper), to receive the said (name) into your custody, together with 
this warrant, and him safely to keep im the said jail for the said 
period of (term of imprisonment), subject to the provisions of S69 
of the Indian Penal Code, unless the said sum be sooner paid, and an 
the receipt thereof, forthwith to set him at liberty, returning this 
warrant with an endorsement certifying the manner of its execution, 
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Given under my hand and the seal of the Court, this 
day of 19 - 
(Seal) (Signature) 


XXXL—SuMMONS TO WITNESS. 
(See Sections 68 and 252.) 


To of 
WHEREAS complaint has been made before me that 
has (or 15 suspected to have) commuted the offence of (stale the offence 


concisely with tune and place), and it appears to me that you are likely 
to give material evidence for the prosecution ; 


You are hereby summoned to appear before this Court on the 
day of next at ten o'clock in the 
forenoon, to testify what you know concerning the matter of the said 
complaint, and not to depart thence without leave of the Court; and you 
are hereby warned that, if you shall without just excuse neglect or refuse 
to appear on the said date, a warrant will be issued to compel your 
attendance. 
Given under my hand and the seal of the Cout, this 
day of το. 
(Seal) 


(Signature.) 


XXX —PRECEPT TO DISTRICT MAGISTRATE TO SUMMON 
JURORS AND ASSESSORS 


(See Section 326) 


To the District Magistrate of ‘ 

Wtereas a Criminal Session 1s appointed to be held in the Court 
house at on the day of next, 
and the names of the persons herein s**s7b- eter αν τ oo? 
from among those named im the revis* 
furmshed to this Court; you are here 
persons to attend at the said Court of Ses 


and, within such date, to cerufy that you have done so io pursuance of 
this precept. 


(Here enter the names of Jurors and Assessors) 
Given under my hand and the seal of the Court, this 
day of 19 " 
(Seal) 


(Signature) 


ANNALLL —Ststatons To AssESsOR OR JUROR. 
{See Section 328) 


To (mame) of (place) 


PURSUANT to a precept directed to me by the Court of Session 
of Tequirmg your attendance as an Assessor (or a Juror) at the 
next Criminal Session, you are hereby summoned to atiend at 
sad Court of Session at (f/ace), at ten o'clock im the * 
the day cf next. © 
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Given under my hand and the seal of office, this 
diy of 19. 
(Seat) (Signature). 


XXXIV.—WarraNT OF COMMITMENT UNDER SENTENCE OF DEATH. 


(See Section 374) 
To the Superintendent (or Keeper) of the Jail at ᾿ 
WHEREAS at the Sesston held before me on the day 
of τὸ , (name of prisoner), the (1st, 2nd, 3rd, as the case may 
be) prisoner in case No of the Calendar at the said Session, was 


duly convicted of the offence of culpable homicide amounting to murder 
under section of the Inaian Penal Code, and sentenced to 
suffer death, subject to the confirmation of the said sentence by the 
Court of ; 

This is to authorise and require you, the said Superintendent (or 
Keeper), to recetve the said (prisoner's mame) into your custody in the 
said yatl, together with this warrant, and him there safely to keep until 
you shall receive the further warrant or order of this Court, carrying into 


effect the order of the said Court. ; 
Given under my hand and the seal of the Court, this 

day of 19 ᾿ 
(Seal) (Signature.) 


XNNXV.—~WAkRRANT OF EXECUTION ON A SENTENCE OF DEATH, 
{See Section 381.) 


To the Superintendent (or Keeper) of the Jail at “ 

WHEREAS (name of prisoner) the (1st, 2nd, 3rd, as the case may be) 
prisoner in case No of the Calendar at the Session held 
before me on the diy of 19 »has been by 
warrant of this Court, dated the day of » com: 
mitted to your custody under sentence of death , and whereas the order 
of the Court of confirming the said sentence has been 
received by this Court ; Η 

 ΤῊΪ5 15 to authorise and require you, the said Superintendent (or 
Keeper) to carry the said sentence Into execution by causing the said 


58 sae τὸ Tate tat (time and place 
oe 7 : ; 5 ἢ an endorsement 
day of, 19 . 
i (Srgnature) 


XNXVI— WARRANT AFTER 4 COMMUTATION OF A SENTENCE, 
(See Sections 381 and 382) 


To the Superintendent (or Keeper) of the Jail at Ἂ 

WHEREAS at a Session held on the day of 19 5 
(naue of prisoner’, the (ist, σπᾶν, ard, as the case may Ce) prisoner in case 
᾿ of the Calendar αἱ the said Session, was convicted of the 


N 
offence of punishable under section 


en et 
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of the Indian Penal Code, and sentenced to 
and was thereupon committed to your custody ; and whereas by the order 
of the Coutt of ᾿ (ἃ duplicate 
of which is hereunto annexed) the punishment adjudged by the said 
sentence has been commuted to the punishment of transportation for 
life (or as the case may be); 

This is to authorize and require you, the said Superintendent (or 
Keeper), safely to keep the said (fresoner’s name) in your custody in the 
said jail as by law 1s required, until he shall be delivered over by you to 
the proper authority and custody for the purpose of his undergoing the 
punishment of transportation under the said order. 

or 
tf the mitigated sentence is one of imprisonment, say, afler the words 
“custody in the said jail," “and there to carry into execution the punish- 
ment of imprisonment under the said order according to law,” 

Given under my hand and the seal of the Court, this 
day of Bia 

(Seal) (Stenature.) 


XXXVIL—~WaRRANT TO LEVY A FINE BY Adfachment AND SALE, 
(See Section 386 (1) (a)] 


To (name and designation of the Police-officer or other person or persons 
who ts or aré to execute the warrant) 


WHEREAS (name and descriplion of the offender) was on the 
day οἱ 19 , convicted before me of the offence of 
(mention the offence concisely), and sentenced to pay a fine of rupees 
1 πὰ whereas the said (wae), although required to 
pay the satd fine, has not paid the same or any part thereof ; 

“This 1s to authorize and require you to affach any moveable Property 
belonging to the said (save) which may be found within the district 
of 3 and if within (state the number of days or hours allowed) 
next after such affackment the said sum shall not be paid (or forthwith), 
to sell the moveable property affached or so much thereof as shall be 
sufficient to sausfy the said fine, returning this warrant with an endorse- 
ment certifying what you have done under it, immediately apon tts 


execution. 
Given under my hand and the seal of the Court, this 
day of το. 
{Seal ) (Signature ) 


NXXVUL-A.—DBoxp ton APPEARANCE OF OFFENDER RELEASED 
PENDING REALISATION OF BINL. 


(See Section 383} 


Whereas 1, (name), enhatitant of (place), Aave been sentenced to pay 
a fine of rupees and tn default of fayment 
thereof to undergo imprisonment for 3 and whereas 
the Court Aas been plersed 02 order my release on condition of my 
erecuting αὶ dont for my appearance on the following dite or πῶ, 


πανὶ i 
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I hereby bind my self to appear before the Court of 
at oclnk or the sellewing date or dates, narrelv, 
ard 1n case of moking default herein, L bind myself to forfet 
to His Mazesty the King, Emperor of Indra the sum of Rupees " 


Dated this day of LD κα (Signature) 

Whee a bond with sutetus ts to be executed, add—We da hereby 
declare ourselves sw etres far the ubove-natned that 
he will appear before the Court of a i 4 
or dates, namely, 
therein we bend ourselves yointly and seve of 
the King, Eutperor of Indta the sum of specs ν 

(Signature). 


XXXVILL —Warrant OF COMMITMENT IN CFRTAIN CASES 
OF CONIEMP® WHEN 4 FINE 15 IMPOSED 


(See Section 480) 


To the Superntendent (er Keeper) of the Jail at ν 

Wuereas αἱ a ὕσατι holden before m+ on this day (name and des- 
cription of the offender) in the presence (ar view) of the Court commutted 
wilful contempt ; 

And whereas for such contempt the sud (name of offender) has been 
adjudged by the Court to pay a fine of rupees , or in 
default to suffer simple imprisonment for the spice of (state the number 
of months or days) ; 

This 1s to authorize and require you, the Superintendent (or Keeper) 
of the said yall to receive the said (mame of offender) mto your custody, 
together with this watrart, and him safely ty keep in the sard jail for the 
said period of (erm of tmprisonment unless the fine be sooner pid, and 
on the receipt thereof, forthwith to set him at liberty, returning this 
warrant with an endorsement certifying the manner of tts execution 

Given under my hand and the seat of the Court, this 
day of 19. 

(Sead) (Signature) 


XXXIN.—M4GISTRATE’S OR JUDGE'S WaRRAN1 OF COMMITMENT 
OF WITNESS REFUSING 10 ANSWER 


(See sectron 48s) 


To (name ani description of effi er of Court) 

Wuereas (name and deserifiion) bemg summoned {or brought 
before this Court) as a witeess and this day required to give evidence 
on an inquiry into an alleged offence, refused to answer a certain question 
(or cettain questions) put to him touching the said alleged offence, and 
duly recorded, vithout alleging any jist excuse for such refusal, and for, 
his cantempt Aas been adjudged detention in custody for (term of 

ion adjudged) 5 Pi 
dennis ae ie authorize and require you tn take the sard [παρ into 
custedy and him safely to keep im vour custody for the spice of 
days unless sn the meantime he shall consent to be 
τὰ peal ea eakaee the onestiin. matted of him sad. nn the: last 
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ofthe said days, or forchwith on such consent being known, to bring 
him before this Court to be dealt with according to liw, returning 
this warrant with an endorsement certifying the mannet of its 
execution, 

Given under my hand and the seal of the Court, this 
day of 39) 

(Seal) Signature.) 


XL.~—WaARRANT OF IMP2ISONMFNT ON FAILURE TO PAY MAINTENANCE, 


(See Section 488), 


To the Superimtendent (o7 Keeper) of the Jul at δι 
WHEREAS (nyme, description and address) has been proved before 
me ta be possessed of suffi tent means to maintain his wife (nate) 
{ors child (ramet, who 1s by reason of (state the reason) unable to 
maintain herself (or himself)} and to have neglected (or refused) to 
do so, and an order has been duly made requiring the said (τε εν) to 
allow to his said wife (or child for maintenince the monthly sum of 


rupees yand whereas it has been further proved that 
the said (#ame) in wilful disregard of the said order has failed to 
pay rupees » being the amount of the allowance for 


the month (or months) of And thereupon an order 
was made adjudging him to undergo simple (or myorous) imprison- 
ment in the said jail for the period of 4 

This ts ta authorizes and require you, the said Superintendent (or 
Keeper), to receive the said (ἡ μηδ) into your custody in the said jul, 
together with this warrant, and there carry the said order into execution 


according to law, returning this warrant with an endorsement certifying 
the manner of its execution, 


Given under my hand and the <eal of the Court, this 


(Stgnature.) 


XLL.—WARRANT TO ENFORCE THE PAYMENT OF MAINTENANCE BY 
Attachwrent aNd SALE 


(See Section 488 ) 


To (name and destenation of the Polne-offi.er or other ferson 

fo execute the warrant), 

WHrREAS an order has been duly made requrng (tare) to allon 
to his said wife (er child) for maimtentnce the munthly sum of 
rupees and whereas ibe said ume) in wilful disregard 
of the said order has fuled to pay rupees 
the amount of the allowance for the month (er months) of 3 

‘This is to autherszs ard reqmnre you to arfsch any moveable 
property belonging to the sant aime) which my bt found wurhin the 
dustriet of and if nuthin (state the numter of days ar 
hours allowed) next after such afadnvent the sud sum shall ποὶ 
be prd ‘or forhanh), to sell the moveable pirpstty astacte, 
much thereof as shall be sefisent to satisfy the said sun, re 


» being 
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this warrant with an endorsement certifying what you have done under 
it, immediately upon its execution. 

Given under my hand and the seal of the Court, this 
day of γδ ἃ 

(Seal) (Stgnature.) 


NLU — Bond AND BAIL-EOND ON A PRELIMINARY INQUIRY BEFORE 
A MAGISTRATE. 


(See Sections 496 and 499.) 


I (name) of (A/ace), being brought before the Magistrate of {as 
the case may be) charged with the offence of ,and required 
to give security for my attendance in his Court and at the Court of 
Session, if required, do bind myself to attend at the Court of the said 
Magistrate on every day of the prelimioary inquiry into the said charge 
and, should the case be sent for trial by the Court of Session, to be, and 
appear, before the said Court when called upon to answer the charge 
against me; and, in case of my making default herein, I bind myself to 
forfeit to Her Majesty the Queen, Empress of India, the sum of 
rupees . 

ὺ Dated this day of 19 
(Stgnature.) 


Thereby declare myself (or we jointly and severally declare ourselves 
and each of us) surety (or sureties) for the said (rtame) that he shall 
attend at the Court of on every 
day of the preliminary imquiry into the offence charged against him, 
and, should the case be sent for tral by the Court of Sesston, that 
he shall be, and appear, before the said Court to answer the charge 
against him, and in case of bis making default therein, 1 bind myself 
(ov we bind ourselves) to forfeit to Her Mayesty the Queen, Empress 
of India, the sum of rupees * 

Dated this day of 19 

— (Stgnature.) 


XLUE.—WARRANT TO DISCHARGE A PERSON IMPRISONED ON FAILURE 
TO Give Security. 


(See section 500.) 


nae ata dent fae Veoner) af the Tat at 
aie os Peis ὦ ΑΝ «ἃ to your 
μ - © oe r sureties) 
a Ξ ate . - tinal Pro- 
cedures 2 
This is to authorise and require you forthwith to discharge the satd 
(name) from your cestedy, unless he is lable to be detamed for some 
other matter, τ 
Given under my hand and the seal of the Court, this 


day of 9. 
ὼ (δεα) (Stgnsture ) 


_ 
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XLIV.—WaRRANT OF ATTACHMENT TO ENFORCE ἃ BOND. 
(See Section 514 ) 


To the Police-officer in charge of the Police-station at ᾧ 

WHEREAS (name, desertption and address of person) has failed τὸ 
appear on (mention the occasion) pursuant to bis recognizance, and has 
by such default forfeited to Her Majesty the Queen, Empress of India, 
the sum of rupees ( the penalty im the bond); and whereas the said 
(name of person) has, on due notice to him, failed to pay the said 
sum or show any sufficient cause why payment should not be enforced 
against him ; 

This is to authorize and require you to attach any moveable pro- 
perty of the said (nave) that you may find within the district of ᾽ 
by seizure and detention, and if the said amount be not paid within three 
days, to sell the property so attached or so much of tt as may be sufficient 
to realise the amount aforesaid, and to make return of what you have 
done under this warrant immediately upon its execution, 

Given under my hand and the seal of the Court, this 
day of 9 

( Seal.) ( Ségnature.) 


XLV —NOTICE TO SURETY ON BREACII OF A ΒΟΝῸ, 
(See Section 514.) 


Ὁ οἵ . 
WHEREAS on the day of 19 , 
you became surety for (name) of (place) that he should appear before 
this Courton the | a. ayo and bound yourself 


’ to Her 
ind whereas the said (save) 
by reason of such default you 


3 
You are hereby required to pay the said penalty or show cause, 
within days from this date, why payment of the said 
sum should not be enforced against you, 
Given undec my hand and the seal of the Court, this 
day of 19 
( Seal ) 


(Stgnature ) 


XLVIL -Notice TO Sunrty OF FORFEITURE OF Bonn for 
Goop EUAVIOUR, 


( See Section 514) 


To of 5 

WHEREAS on the day of 19 
surety by a bond for (nume, of (place) that he would. be’ of weer ee 
haviour for the period of and bound yourself im default 
thereof τὸ forfeit the sum of rupees to He 


© Mayesry the 


Queen, Empress οἵ India: and whereas the sad (are) has been con- 


victed ofthe offence of (mention the offence concisely) committes since 

ὯΝ became such surety, whereby your security bond has become ἐπ 
cited s Fe 

You ate hereby required to pry the sad penalty of rupess ste 

or to show cise withn days why tt shorty Bat be = 


ο4 ΑΔ ΣΙ ΟΣ VNIIAAL Σ ΔΑ ΟΣ Β, Loch. Ye 


Given under my hand and the seal of the Court, this 
day of 9 
(Seal) ---- {Signature ) 


XLVIL—WARRANT OF ATTACHMENT AGAINST A SURETY. 


( See Section 514 } 
of . 

WHEREAS (name, deseriplion and address) has bound himself as 
surety for the appearance of (serfion the cond:tion of the bond), and the 
said (mame) has made default, and thereby forfeited to Her Mayesty the 
Queen, Empress of India, the sum of rupses (the penalty 
an the bond) , 

This 1s to authouze and require you to attach any moveable pro- 
perty of the said (name) which you may find within the district of 

» by seizure and detention ; and, 1f the sard amount 
be not paid within three days, to sell the property so attached, or so 
much of it as may be sufficient to realise the amount aforesaid, and 
make return of what you have done under this warrant immediately 
upon sts execution 

Given under my hand and the seal of the Court, this 


day of 19 
(Seal) 


(Signature) 


XLVILL-WARRANT OF COMMITMENT OF THE SURCTY OF AN 
* ACCUSED PERSON ADMITTED TO BalL, 


( See Section 514 ) 


To the Superintendent ( or Keeper) of the Civil Jail at 

WHEREAS (name and description of surety) has bound himself as 
ἃ surety for the appearance of (sfale the condition of the bond) 
and the said (same) has theremm made default, whereby the penalty 
mentioned im the said bond has been forfeited to Her Mayesty the 
Queen, Empress of India: and whereas the said (name of surety) has, 
on due notice to him, failed to pay the sa:d sum or show any sufficient 
cause why piyment should not be enforced aginst him, and the same 
cannot be recovered by attachment and sale of moveable property of 
his, and an order has been made for his tmprisonment in the Civil jail 
for (spectfy the pertod) ; τ 

This 1s to authorize and require γου, the satd Superintendent (or 
Keeper), to receive the said ame) into your custody with this warrant 
and him safely to keep in the said jail for the satd { fernt of rmprtson- 
ment) and to return this warrant with an endorsement certfying the 
manner of its execution. 

Given under my hand and the seal of the Court, this 
day of 19 

(Sealy 


XLIX.—NOTICE TO THE PRINCIPAL OF FORFEITURE OF A BOND 
TO KELP THE FEACE, 


(Signature) 


( See Sechon 514.) ἢ 


To (name, description and address. 

WYTEREAS on the day of 19 , you entered into a 
bond nut to commit, etc, (as πὶ the bond), and proof of the forfeiture 
of the same has been gisen before me and duly recorded ; 
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You are hereby called upon to pay the said psnalty of rupees 


or to show ciuse before me within days why payment 
of the same should not be enforced against you. 
Dated this day of 19. 
(Seal) (Signature), 


L,—WaRRANT TO ATTACH THC PROPERTY OF THE PRINCIPAL 
ON BREACH Or A BOND 10 KELP TUE PEACE. 


( See Section 514.) 


To (name and designation of Police officer) at the Police-station of 

WHEREAS (name and aesc? tption) did on the day of 
19 , enter to a band for the sum of rupees binding himself 
not to commit a breach of the peice, etc, (as en fhe bond) and proof 
of the forfeiture of the said bond has been given before me and duly 
recorded ; and whereas notice has been given to the sard (name) calling 
upon him to show cause why the sid sum should not be paid, and he 
has failed to do so or to pay the βιὰ sum ; 

This 1s to authorize and reguire you to attach by seizure moveable 
property belonging to the said (πάντ) to the value of rupees 
which yuu may find within the district uf and, if the sad 
sum be not paid within , to sell the property so attached or 
so much of it as may be sufficient τὸ realise the same, and to ntke~ 
yeturn of what you have done under this warrant immediately upon 
its execntion, 

Given under my hand and the seal of the Court, this 
day of 19 4 

(Seal) {Signature ) 


LI —WarRAnT OF IMPRISONUFNT ON BREACH OF A POND TO KEEP 
tHe Pevce 


(See Section 514) 


To the Superintendent (or Keeper) of the Cisit Jail at 7 
WHEREAS proof has been given before me ard duly recorded that 
(name and desorption) brs commuted ebrer-h of the band entered into 
by him to keep the perce, where sy he has taifeited to Her Majesty the 
Queen, Empress of πάντ, the sum ot rupees and 
whereas the said (mame) hes ful ὦ τὸ μὲν the sud cum or τὸ saa 
cause why the sud sum should not be pid alihouch duly called up in to 
do so, and piyment thereof cannot be erfrced by a tachment of his 
moverhte property, and an order his bees muse for the imprisonment of 
the said (nave, in the Civil pul tor tee perod of farm of in parsonmentee 
This ἐς τὸ avthorze and requie you, ire sud Supenmiemeced Sor 
Keeper) of the sud Cal vi torecar the sad mame) inte solr canes 
together with this ws arrant and os {εἰν to keep an the said pul tc 
the sud perted of term of iaprisnrent πὰ τὸ reir this τα ἐν i 
an endotrement certifeing the nssuner ot its execat on, AE wit 
Guen under my land ard the seal of the Cont, th s 
day cf 9. 


(Seat) (Si παρε) , a 
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LU.—WarranT OF ATTACHMENT AND SALE ΟΝ FORFEITURE OF 
BoNpD For Goop BEHAVIOUR, 


(See Section 514.) 


To the Police-officer in charge of the Police-station at 

WHEREAS (name, desersplion and address) did, on the 
day of 39 , give security by bond in the sum of rupees 
for the good behaviour of (name, etc, of the principal, and 
proof has been given before me and duly recorded of the commission 
by the said (zane) of the offence of whereby the said bond 
has been forfeited ; and whereas notice has been given to the said (name) 
calling upon him to shaw cause why the said sum should not be paid, 
and he has fatled to do so or to pay the said sum; 

This ts to authorize and require you to attach by seizure moveable 
propery belonging to the said (nazze) to the value of rupees 
which you may find within the district of and, if the said 
sum be not paid within »tosell the property so attached, or 
so much of it as may be sufficient to realise the same, and to make 
return of what you have done under this warrant immediately upon its 


execution, 
Given under my hand and the seal of the Court, this 
day of ἴθ: 
(Seal.) (Signature) 


LIL —WaRRANT OF IMPRISONMENT ON FORFEITURE OF BOND FoR 
Goop Brttaviour. 


(See sectzon 514.) 
To the Superintendent (or Keeper) of the Civil Jail at 


WHEREAS (name, description and address) did, on the day 
19 |, give security by bond in the sum of rupees 


of 
for the good behaviour of (name etc, of the principal), and proof of the 
Bearet fake ead hand bar bean a7 te haf =e ad duly recorded, 
-ν υ . = as = Queen, Empress 
" = eas he has failed to 
. - - * ould not be paid 
. = iereof cannot be 


© μὲ red . an order has been 
made for the imprisonment of the said (name) in the Civil jail for the 
period of (term of smprisonmnent ; 

This is to authorize and require you, the Superintendent (or Keeper) 
to receive the said (sae) into your custody, together with this warrant, 
and him safely to keep in the said jail for the said period of (term of 
imprisonmenO, returning this warrant with an endorsement certifying 
the manner of its execution. 

Given under my hand and the seal of the Court, this 


day of 19. 
(Seal) (Signature) 
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order of discharge after frame of charge im warrant case amounts 
to, 849; 

—~on nolle prosequt, 9493; 

—on composition, 1000; 

appeal by Government from an order of—, 1116, 

when such appeal will lie, 1120; 

procedure on such appeal, 121, 

power of High Court in such appeal, 1147, 

atrest of accused in appeal from—, sec. 427, 

no further mquiry can be directed in case of—, 1179; 

reference to High Court (under sec. 438) in cases of—-, 11973 

interference with orders of—in revision, 1204, 1219; 

—on ground of Innacy, 1233; 

—on withdrawal of prosecution, 1394; 

passing order of—before delivery of judgment, 1045, 

—before judgment on taking bond for appearance at the time of 
judgment, 1312, 


Addstional Sessions Judge, 38; 
power of—to try cases, sec. 193 (2); 
power of—to hear reference (under sec. 123), 609, 
power of—to hear appeals, sec 4og 
Additional District Magistrate 1s subordinate to the District Magistrate 
sec. ro (2)} 
District Magistrate may transfer appeal to the—, 1104 
Additional Chief Presidency Magistrate, sec. 21 (2), 
Additional power of Magistrate, sec. 37. 
Adjournment of proceedings, 910, 987; 
grounds of—, 988, 
costs of—, 990, 
—-of criminal case pending civil suit, 9895 
τοῦ case when application for transfer is made, 1387, 
Juror or assessot must attend at adjourned sitting, sec. 295; 
στοῦ account of complamant’s absence, 799} 
issue of fresh summions not necessary on—of case, 688; 
—~of sessions trial, oro, 
~of warrant case for cross-examination, 837, 
~of trial during examination of witness by commussion, sec. 508. 
Admission, conviction on—of accused in summons case, 780; 
~to be recorded in the words used by thé accused, 799. 
Adultery, meaning of the term, 30, 1284; 
complaint for—to be preferred by husband of woman, 654; 
who can complain for—in the absence of hushand, 655; 
effect of death of hushand, 656, 
withdrawal of case by hushand, 656; 
—by husband 15 a ground for wife’s refusal to live with her husband, 
1283; 
wife hving in—is not entitled to mainténance from her husband, 12853 
\ cancellation of order of maintenance if wife Is fiving in—, 12%. 
dvocate-General, meaning of, sec. 4; 
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Hidd ot parties to be heard in—, s1g0; 

Hr fests Wt Mea, ὙΣΤῸΣ 

μη ΠΑ Un ytatoi, R05 

Hy dey tobety {0} ΠΤ ΩΣ > 

ee Thea θησαν of Appellate Court, 22595 P56 

fe te oof Wty Const da revissan to consider case Οἱ 
mero sng, #6), Secs 4758+ 
Frit ὁ teh ttt Ung prosecution (ander séc- 476), ee ee Sy 
frat nth gueed {τὰ summary trial of contempt, 1263 

we feeds ited of mainten ince, r29ts 
frat cele of Gottitute of bond, 13315 . 
“να. να ot αὶ αἴοταϊίοα of property, 1262; See, το 

. 2 ee TN 

Hemiol Guilet releasing property seized by the Poli 


seed by 
filpe of Ataviatiate eannet hear—from order ps 
κεν ἥκει 


νὼ 


πνοαί 


duct, 
jon of good one 
foe ἀπ 61 Usteastig first effender on probation 
eqs 
ΠΤ ΚΉΝΗΜ by dot loam to appear in appeal, 1130, 
Hdd nt He Τὼ Weatal, aa ayy 31385 


f—, ταν 
Mitel «ἈΠ ΠΝ} be dtamitssed for non-appearance of—s 
tot fy ay attetation of finding, 12463 


erteam of ean dally γιὰ sm the peatts 27% 
‘Hirth Cum, power of—to ditect security for a ee Court, 77% 
Peo Ti vattvtet for offence not charged int coneictne 


ἧ 8 
fr he Uf ἀν cottvert αὶ conviction of major οἴεαςς into 
HHO atone, ws 3 
f ft ot te Majmsting of appeal, 12383 = ἢ 
ΜΝ μη κα tater fenton than the original court, ay 
Ce ee hE {ἢ appent from acquittal, 11475 
δ 12} EF te appeal from conviction, 2142; 
Peeks od fie utter reteial, 11935 
Poke et tee titer commitment, σφ αὶ 
fo fat Oeattet the finding, 12453 
OIC  μημῃΝ οι Rentence, 1148; 
f ove ΕΠ αν dit tfere with verdict of jury, 31523 
robbeathe od Hahinent of—, 1151, 1533 
fete bake totter evidence, 11863 3S} 
Hitt tomer ae tus telon will exercise powers οἱ an) ἘΝῚ bord mitt 
reeeh OF ta aie procecution (under sec. 476) where * 
{ont Mas omitted to do 50, 12565 ees 
Weert ol to wake order as to disposal of property, 135i gp prenert 
poet Ot So stay or amend ar cancel the order of dispo*al οἱ 
TASB, “pee 
power of to 
sessed, 136; 
duty of—ty τὶ 
power τῇ 
τῷ. «να εἴ 
poner OF to pay order of celeane of first olfender of pects! 
good condirs, ay 


oa δ᾽ 
Pass ofder of restoration of property to Ter 
» 1362, t 
teord reasona in summary disposal of apres’ a 
~ Pas order an to sotlicasion of residence ἘΝ οἷ 


τ tee 
ἃ offers δ 


at 


INDEX 101 


Apprehended danger, temporary orders im case of—, (sec 144) 
Approver, tender of pardon to an—, 951, 
examination of—as a witness, 95}, 
conviction based on evidence of—, 956, 
detention of—till the termination of the trial, 958, 
commitment and trial of-—whose pardon 1s forfeited, 962, 
Prosecution of—for perjury, 964, 
procedure in tnal of—, 965. 
Arbitrators, a case under Chapter X cannot be referred to—, 353: 
teference to—of questions as to possession (sec 145), 416 
“Arrest, persons bound to aid police-officers and Magistrates making 
arrests, 953 
how made, sec 46; 
use of violence to effect~, 110, 
effect of irregular or illegal—, 109, 122, 551, 576, 1403, 
"when police may—without warrant, sec. 543 
punishment for illegal—without warrant, 115, . 
arrest without warrant under special acts, 120, 
of vagabonds, robbers, sec. 553 
procedure when police officer deputes subordinates to~without 
warratt, sec. 56; 
—of person without warrant shall be reported to Magistrate, (sec. 56) ; 
person arrested without warrant shall be taken before Magistrate, 
136; 
—by private person, 134; 
—by Magistrate for offence committed in his presen, 140; 
Magistrate may—any person for whose arrest he is competent to 
issue warrant, (sec. 65) ; 
—of person escaping from custody, (sec. 66); 
—outside British India, 160; 
—of person for breach of bond for appearance before Court, 186; 
Magistrate taking part im—of accused should not try the case, 1429; 
—of accused in appeal from acquittal, sec. 427. 
Assessors, trial by jury of offence triable with—, 874, 14053 
trial by—of a jury case, 874, 1405; 
trial before Court of Session to be ordinarily with—, sec. 268; 
—how chosen, 890; 
number of—, 890; 
trial without—, 890; 
Procedure where—is an interested person, 892; 
Procedure on absence οἵ--, 891; 
sight of Ruropeans or Indians to be tried by—who are their country- 
men, sec. 2845 
—may be examined by the Court if he has personal knowledge of 
any fact, sec. 2943 
—to sit at adjourned sitting, sec. 295; 
alelivery of opinion by—, 9123 
<onsaltation between—, 94 
question to—to ascertain their opinion, 913; 
hast of—, δες, 333; 
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tight of parties to be heard in—, 11403 

No revision when—lies, 1220; 

no—after revision, 1220; 

no revision after—, 1220; 

no—from judgment of Appellate Court, 1159 {non 

power of High Court in revision to consider case οἱ 
accused, 12133 

—from order directing proscention (under sec. 476), Sees ah $863 

—from order passed in summary trial of contempt, 17035 

no—f{rom order of maintenance, 1291; 

—tfrom order of forfeiture of bond, 13413 - 

—from order of restoration of property, 13625 ᾿ 

—against order releasing property seized by the Potice, 14 

Judge or Magistrate cannot hear—from order passe 


ἀργεῖ, 


sec. 556: ; ood conducty 
—from order releasing first offender on probation of 8 
1439 
Appellant 1s not bound to appear in appeal, 11303 
right of—to be heard, 1133; 1138) 


appeal cannot be dismissed for non-appearance of, 113° 
notice to—on alteration of finding, 1146; 
release of—on bail, 11S4 ine th 
Appellate Court, power of—to direct secunty for keeping t Court, 757" 
Power of—to convict for offence not charged in me te a conpictio® 
Power of—to convert a conviction of major offence into 
of minor offence, 7733 8 
power of—in disposing of appeal, x38, 
—cannot pass ἀείδει geuicnee than the orignal court, 1138, 
Power of~in appeal from acquittal, 1245 
Power of—in appeal from conviction, 11423 
power of--to order retrial, 11433 
power of—to order commitment, 11443 
power of—to alter the finding, 1145; 
~—sannot enhance sentence, 1148; 
power of—to interfere with yerdict of jury, 11525 
μενον το et judgment of—, r1§1, 11533 
—may take further evi. lence, 1156; ; 
Hugh Court in gee νον Peete poners of ans 12087 nate 
Power of—to direct prosecution (ander sec. 476) where 5m 
Court has omitted to do so, 1256; 7 
Power of—to make order as to disposal of property, 1351 pertts 


τὸ 
Power of~to stay or amend or cancel the order of disposal of P 
1352, 


power οἱ 
sessed 
duty of 
power of 
ΠΗ 
power Of to pass οἱ 
ood conduct, 


spor 
f—to pass order of restoration οἵ property to person a 
+ 1361, 3362, 
to record reasons m summary disposal of appea 
Το Pass order as to notification of residence by 


1, 12325 
old offender 


1% ο 
rder of release of first offender on probatt 


a 8 1435 


INDEX 101 


Apprehended danger, temporary orders in case of—, (sec 144) 
Approver, tender of pardon to an—, 951, 
examination of—as a witness, 954, 
conviction based on evidence of—, 956, 
detention of—till the termination of the trial, 958, 
commitment and trial of—whose pardon 1s forfeited, 962, 
prosecution of—for perjury, 964, 
procedure in trial of-—, 965. 
Arbitrators, a case under Chapter X cannot be referred to—, 353, 
reference to—of questions as to possession (sec, 145), 416. 
Arrest, persons bound to aid police-officers and Magistrates making 
arrests, 95, 
—how made, sec 46, 
use of violence to effect—, 110, 
effect of irregular or ilegal—, 109, 122, 551, 576, 1408, 
when police may—without warrant, sec 54, 
punishment for illegal—without warrant, 115; 
attest without warrant under special acts, 120, 
—of vagabonds, robbers, sec 55; 
procedure when police officer deputes subordinates to~—without 
Warrant, sec. 56, 
—of person without warrant shall be reported to Magistrate, (sec 56) 3 
person arrested without warrant shall be taken before Magistrate, 
136, 
—by private person, 134; 
—by Magistrate for offence committed i his presence, 140; 
Magistrate may—any person for whose arrest he is competent to 
issue warrant, (sec. 65); 
—of person escaping from enstody, (sec. 66); 
—ontside British India, 160; 
—of person for breach of bond for appearance before Court, 186; 
Magistrate taking part in—of accused should not try the case, 14293 
—of accused 1 appeal from acquittal, sec. 427. 
Assessors, trial by jury of offence triable with—, 874, 1405; 
tral by—of a jury case, 874, 1405; 
trial before Court of Session to be ordinarily with—, sec. 268, 
—how chosen, 890; 
number of—, 890, 
trial without—, 890; 
Procedure where—is an interested person, S92; 
procedure on absence of, &92; 
right of uropeans or Indians to be tned by—who are their country- 
men, sec. 2%; 
—may be examined hy the Court if he has personal knowledge cf 
any fact, sec. 2943 
—to sit at adjourned sitting, sec. 205. 
alchvery of opinion br—, 9325 
consultation tetneen—, giz 
question to—to ascertain their opinion, ot, 


Let cf, Bee. 3235 f 
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publication of list of—, sec 314; 

summoning of—, sec. 326, 

persons exempted from serying as—, sec. 320; 

penalty of—for non-attendance, sec. 332, 

—for trial of Europeans, Indians and others, sec. 284A 


Assistant Sessions Judge has no power ta hear appeals, 610, 1110, 


appeal from sentence of—shall lie to the Sessions Judge, sec 408; 
sentence awardable by—, sec. 31. 


Attachment of property of person absconding, (sec. 83), 


simultancous order of proclamation and—, 169, 

what property can be attached, 170, 

claims of third parties to property attached, 171, 

attached property shall be at disposal of Government, 174, 

gale of attached property, 175; 

setting aside of such sale, 176; 

restoration of attached property, 174, 179, 

pppeal from order refusing restoration of attached property, 180, 

ποῦ property (under sec. 145), 420, 

—under sec 146, conditions precedent to, 450; 

Magistrate’s duty to make imguiry and take evidence before 
ordering—, 451; 

when~—can be made (under sec, 146) 433, 4543 

what property can be attached, 455; 

powers of the Magistrate making the~, 456; 

withdrawal of—, 460, 

effect of subsequent decree of Ciyil Court on—, 458; 

persous bound by order of—, 450, 

revision of order of—, 462; 

—~not ilegal for defect im writ of—, sec. 538 


Attempt, person charged with substantive offence may be convicted of— 


to commit that offence, 771. 


Ball to yagabonds and habitual robbers arrested by Police, 124; 


granting—to a person proceeded against under Ch. VII, 240, 2833 

release of accused on—~after investigation by Police, sec. 169, 

power of Sessions Judge to whom a case 18 referred under sec, 123 to 
grant, 308; 

release of appellant on—, 1154; 

release of accused on—pending revision, 1174, 

revision of order granting—, 1206; 

πὶ what case can—be granted, sec, 496; 

refusal of~, 1303; 

when—may be granted in non-barlable offence, 1310; 

cancellation of—, 1313, 

revision of order granting bail, 1314; 

when High Court will and wifl not grant—, 1315; 

power of Sessions Judge to grant—, 1316; 

amount of—, sec. 4983 

power to increase the amount of~, sec. sat. 


Bench of Magistrates, sec 15; 


hearing of a case by one—and decision by another, 1019; 
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effect of absence of some of the members of a—, 1020, 
Powers of a—, 46, 
--of Presidency Magistrates, sec 19, 
tules regarding—, sec. 16, 
Classes of cases to be tried by a~, 48, 
difference of opinion among the members of a—, 49, 
powers of—to take proceedings under Chapter XII, 263, 
trial held in contravention of the tules of the—, 46, 
power of—to hold summary trial, sec 265 
Bigamy, complaint of aggrieved party necessary to prosecution for—, 650, 
persons aggrieved by—, 652 
Bong fide claim of right set up by defendant im nuisance cases, 349) 3575 
~—cannot be decided by yuty, 339, 359, 
~—must be decided by Civil Court and not by Magistrate, 358 
Bond for appearance before a Court, (sec. 91); 
error in form of—in security proceedings, 275, 
amount of—in security proceedings should be set out in the pre- 
{iminary order, 286, 
amount of—should not be excessive, 293, 
security—of minors, 293A, 
cancellation of secutity—, 313, 
who can cancel the~on transfer of proceedings, 314; 
deposit of money instead of execnting—, 1332; 
what antounts to forfeiture of ~, 1333 
acquittal of accused before judgment on taking—for appearance at the 
time of ndgment, 1312, 
release of accnsed on execution of—for appearance, sec. 500, 
—of mmors may be executed by sureties, 293A, 1436; sec. 514B, 
—by first offenders released on probation, 1436; 
breach of such—, sec 563; 
from complainants and witnesses for appearance im the Sessions 
Court, (sec. 227). 
Breach of bond, arrest on—for appearance before a Court, 186, 
—for keeping the peace, 297; 
—for good behaviour, 298; 
procedure on—, 299; 
hhability of surety on—~—, 300 
Breach of peace, offence involying—, 311 
offences involsing to—, 221A; 
Nkelihood of—, 231, 2343 
wrongful acts likely to ocension—, 231: 
dispute relating to immoseable property bkely to canse—, τος; 
dispute likely to cause—relating to use of land or water, 4hs. 
Hritish India, meaning of 4; extent of the Code to-, aa 
~-whether includes Natwe States, 4; 
transfer of territory from—to Native States, 4, 6522 
arrest of withont warrant for offence committed out of~, 113; 
pnrsait of offender in a place catsidle—, 232; 
extention of warrant onttide—, 160; 
trial outside—of cflence committed within~, se; 
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Code does not apply to offence committed ontside—by non-British 
subject, 558, $61, 566, 567, 577; 

abetment in—of offence committed outside—, 559; 

trial of British Indian Subjects for offences commntted out of—, 575 

Building likely to fall, order in respect of—, 328. 

Cattle Trespass Act, complaint under—is a complaint of an offence, $84, 595 

Certificate of Magistrate as to the examination of the accused, 1041; 

—of Public Prosecutor as to breach of condition of pardou by the 
approver, 960; 

—of Political Agent, 581. 

Charge, Magistrate's power to add or alter—in respect of offence for which 

no complaint has been made, 650, 6513 

—1s to be framed in preliminary inquiry after proper evidence, 711) 

Magistrate may cancel such—, 715; 

—to be forwarded to Court of Session after commitment, (sec. 218}} 

particnlars should be stated in the—, 723; 

particulars as to time, place, etc. to be set out in the—, 725; 

previous conviction when to be set out in the~, 724; 

law and section of the law to be stated in the—, 723; 

particulars in—of criminal misappropriation and breach of trust, 72 
7274 

manner of committing the offence should be mentioned in—, 7293 

error or omission to state particulars mm the—, 730, 741, 14085 

procedure im commitment without—, or with imperfect, 737+ 

Sessions Judge’s power to add to or alter—framed by Magistrate, 731; 

his power to expunge a—, 732; 

—when cat be added to or altered by Court, 734, 7353 

amendment cannot cure illegality in—, 734; 

new—should be read and explained to accused, 736, 

new—when necessitates a new trial, 738; 

procedure where altered—requires sanction, 739; fi 

witnesses must be recalled when—1s altered during trial, 740; 

effect of material error in—, 740; 7 

omission to frame—when necessitates a retrial, (sec 232); 

—for one offence and conviction for another offence, 742, 766; 

material error in—necessitates a new trial, 747, 

-  alternative—for contradictory statements, 74%, 763, 
separate—for distinct offences, 743, 747+ 
three offences of same kind “committed in one 

m one—, 753. 751. “ 
alternatiye—in case of doubt as 
Shree rere remaining—on cotviction of one of several charges, 785, 


High Court’s power to direct withdranal of—, 785: 
misjomder of charges cannot be curred by acquittal on one of the 


charges, 784; 


no—in summons cases, 788; 
—must be framed in jomt trial of summons and warrant cases, 783 


—to be framed in warrant cases, 829; 
—must be read over and explained to accused, 831; 


year may be included 


to which offence has been commntted, 
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frame of—in summary trial, 865; 
—shall be explained to accused Inn Seastana tital, 873} 
omission to prepare—, 1404} 
entry on unsustainable—hy High Cant, Way] 
judgment of Court of Session mount ΡΠ ΠΗ drada of i yy boys 
Chemileal Examiner, report of—may be uned as evblone, sin 
Chief Presidency Magistrate, (sec 21), 
Additional—ts subordinate to the -, wee as (4), 
power of—to proceed under Ch VINE aynltint perann autalib tio 
jurisdiction, 237, 
power of—to transfer cases, 1389 
Children, night of—to mamtenance, 1276; 
night of iMegitimate—to maintenance, 1276; 
—who are unable to maintain themselves are entitled to mainlenanes 
1277, 
tight of—to πιαιπίθπαπος whether can be waived by agieciment, [ΠῚ 
Civil Court, complaint by—in respect of offences comunitted di ae datiin 
to 1ts proceeding, 1238; 
Crummal Bench of High Court cannot revise order of—(nihy pee 
476), 1254, 
power of—to pass order of commitment in respect of offenwe sanyolt 
ted before it, 1259, 
Registrar or Sub-Registrar when shall be deemed a—, pati, 
Crib suit, no—will he to set aside order in nuisance cnses, 734, 
order under sec 144 15 not a bar to a—, 385; 
effect of an order under secs 145 and 147 on πὶ aubruyuent | Δ, 


474. 
order of mamtenance under this Code does not bar—fs 5 6, 
1289; ‘ 
order of compensation under sec. 250 does not har-44r7 a), 7 
stay of criminal proceedings pending a—, 989, 7 


Clvit Surgeon, lunatic must be examined by—, 1228; 
deposition of—may be given in evidence, 1315, 
Claims of third parties to property attached (see, bij, ¢ 
period within which the claim is to be preferred, ὦ, 
no revision of order passed on a claim, 1735 
«τοῦ third parties to property attached for heyy sf ¢, 
of European and Indian British subject tu te tu, , 
evidence as to such—, 13973 
water of such—, 1393 
Cognizadle offence, meaning of, 125 
person concerned in or reasonably suspected sf 


may be arrested without warrant, if, “ - 
Private person may arrest ANy Person come, 
1345 ὁ ἀπ 


prevention by Police of—, (see. 149}; 
aformation of design to commit—, (re. 
arrest to prevent—, (sec. 51} 
information in cases of—. (sec. rst): 
anvestiprtion int >- 
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procedure where—is suspected, (sec 157); 
report of investigation into a—suspected, 489, 
Magistrate’s power to hold investigation into a—, 490. 
Cognisance of offence, meaning of, 5853 
Magistrate cannot proceed withont taking—, 585; 
—~npon complaint, 586, 
—upon Police report, 587; 
—upon information, 588, 589; 
—upon knowledge, 590; 
upon suspicion, 591, 
complaint in respect of one offence and—in respect of another, 592; 
complaint against some persons and ~against others, 592, 
hy Court of Session, (sec 193); 
by High Contt, (see. 194); 
—against any person attending Court, sec 351. 
Commission, yssue of—for the examunation of witness, 1319; 
—in the case of witness being within Presidency Towns, sec. 504; 
power of Magistrates to apply for issue of—, sec, κοῦ, 
adjournment of trial until return οὔτ, sec. 508, 
admissibility of evidence (aken on—~, 1324, 
Commitment to Sessions of offences tnable by Magistrates, 6t; 
—~to Deputy Commissioner specially empowered to try Sessions 
cases, 67, 
—to wrong Sesstons, $49; 
Sessions Court can take cognizance only upon—,,603; 
itregniar—, 608 ; 
power of appellate Court to order—, 1144; 
order of—in revision, 11915 
in what casés can such order be passed, 1189; 
who cap order—in revision, 1188; 
notice to accnsed before~in revision, 1193; 
when—should be ordered instead of further imquiry, 1192; 
interference by High Court with order of—~in yevision, 1194; 
High Court’s power to order—in revision, 1208; 
inquiry prelimiman to—, (Cu, XVID), 
“τοῦ cases triable by Magistrate, 694, 7105 
“τον Magistrate having no local jurisdiction aver the offence, 549, 
693, 14023 Ν 
evidence to be taken before—, 697; 
examination of accnsed before—, 700; 
sufficient grounds of~, jor, 709; 
when Magistrate should commit to the Sessions, 7021 
when Magistrate shonld mot comsut, 705; 
tecording reasons for—, 7045 
order of, 7243 
reasons for, 7145 
~—of some accysed and trial of others, 714, 
joint—, 723; 
“can be quashed only by High Court, 717; 
grounds of quashing—, 718; = 
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what are not proper grounds for quashing—, 719, 
notification of—, (sec, 218) , 
procedure on—without charge or with imperfect charge, 731 
tenderng pardon after—, 959, 
—where accused 1s an old offender, 1005, 
—of person who has broken condition of pardon, 962, 
—when trymg Magistrate finds that the case ought to be committed, 
1003; 
~by Civil or Revenue Court in respect of offence committed before 
it, 12503 
_ when itregular—may be validated, x402 
Commutation of sentence of death by High Court, 060, 
—of sentence by Government, sec. 402 
Compensation, power of Court to pay—out of fine imposed, 1418, 
amount of such—, 1418 
—who is entitled to—, 1419; 
refund of—, 1419; 
—to bona fide purchaser of stolen property, 1420; 
payment of~-to he taken into account in subsequent suit, sec, 546; 
—to person unjustly arrested, sec. 553; 
—in false and frivolous or vexatious complaint, 810}; 
who can order—, 808; 
who may be ordered to pay—, 812; 
--may be awarded only in cases snstituted upon. complaint, etc,, 805; 
no—whete no complaint of an ‘offence,’ 806, 
may be awarded when the offence is triable by a Magistrate, 705, 807} 
—can be awarded only where there is discharge or acquittal, 809; 


simultaneous order of compensation and direction for prosecution, 817; 
to whom—is to be awarded, 813; 


amount and nature of—, δὶς; 
imprisonment in default of payment of—, 816; 
appeal against order of—, 818; 
revision of order of~, 819; 
award of—, does not bar civsl or criminal proceedings against the 
complainant, 817; 
—to accused on his acquittal in summons cases, 7943 
—may be awarded on withdrawal of complaint and acquittal of 
- accused, 809; 
omay be awarded in a summary trial, 807; 
no—to accused on his acquittal on composition of offerices, £09, 1000 
Competent Jurisdiction, previous trial by a Court of—bars a retrial for 
the same offence, 1090, 1995; 
retrial ordered Ly Appellate Conrt mast he helt by a Court of~, 1143; 


irregularities made by a Court of—are not fatal to the proceedings, 
1406, 


Coniplaint, meaning of, sec. 4 ΟΣ 
who enn make a—, τὰ, 696; 
essentials of a valid—, 13; 
what fe and what ia mot at, ry. igs 
Ῥόδιος repert, wbether a—, 6; 
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procedure where~is suspected, (sec. 159), 

report of tmvestigation mto a—suspected, 489; 

Magistrate’s power to held investigation mtu a~, 4go 
Cognisance of offence, meaning of, 585; 

Magistrate cannot proceed without taking—, ©85; 

—upon complaint, 586, 

upon Police report, 587, 

—upon information, 583, 529, 

upon knovledge, 590, 

--upon suspicion, 591, 


complaint 1m respect of one oftence and—in respect of another, 


complaint against some persons and -agarnst others, 592, 

—by Court of Session, (sec. 193); 

by High Court, (see 104), 

against any person attending Court, sec 351 
Commission, issue of—for the examination of witness, 1319, 


—in the case of witness being within Presidency Towns, sec. 5045 


power of Magistrates to apply for issue of~, sec, 506, 
adjournment of trial until return of—, sec, 508, 
admissibility of evidence taken on—~, 1324. 

Commitment to Sessions of offences tnable by Magistrates, 61; 


—to Deputy Commssioner specially empowered to try Sessions 


cases, 67; 
“το wrong Sessions, 549, 
Sessions Court cat take cognizance only upon—, 608; 
irregular, 608, 
power of appellate Court to order—~, 1144, 
osder of~in revision, 1398; 
in what cases can such order be passed, 1189, 
who can order—in revision, 1188, 
notice to accused before—in revision, 1193; 
when—should be ordered instead of further inquiry, 1192; 
interference by High Court with order of—in revision, 1194; 
High Conrt’s power to order—in revision, 1208, 
inguiry preliminary to~, (Ch XVIII): 
af cases triable by Magistrate, 694, 710; 


ποῦν Magistrate haying no local jurisdiction over the offence, 


693, 14025 
evidence to be taken before—, 697; 
exammation of acensed before—, 700; 
sufficient grounds of—, jor, 799, 
when Magistrate should commit to the Sessions, 702; 
when Magistrate shonld not commit, 703; 
recording reasons far~—, 704; 
order of—, 714; 
reasons for—~, 724, 
—of some accused and triaf of others, 7141 
joint—, 714; 
—can be quashed only by hgh Court, 7173 
grounds of quashing—, 718} 


549. 


592; 
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effect of—with one of several accused, 1000; 
petition of—cannot be withdrawn, 999 
Concealing presence with a view to commit an offence, 247 ᾿ 
Concurrent sentences on conviction of the accused in separate trials, 84,. 
1082, 
cannot be aggregated for the purpose of appeal, 85, 1108. 

Condthional order for remoyal of nuisance, sec. 133. 
evidence to be taken before passing—, 330; 
nature of the—, 331, 
setvice or notification of the—, 337, 
when—becomes absolute, 341 

Confession, record of—made before a Magistrate, sec. 164, 

Who can record—, 510, 520, 

when—may be recorded, 513, 

Procedure in recording, 514, 

mode of recording—, 516, 

value of retracted—, 515, 

record of—must be signed by accused, 516; 

—must be voluntarily, 517, 

τοῦ accused made in Police-custody how far admissible, 518; 
memorandum of—being made voluntarily, 519, 

onitsston of accused to sign record of—or statement 1040; 
itregulatity in recording—or statement, 1037, 1038, 1042, 1403; 
—iniy be recorded by Magistrate having no jurisdiction, 520; 
Judge's duty to explain to yury the value of retracted—, 915. 

Contempt, High Court’s power to pumtsh for—, 31, 1261, 

Courts’ power to summarily deal with certain cases of—, 1261; 

appeal from order passed in such cases, 1263, 

What amounts to—of Court, 1262, 

record im summary triat of—, 1264. 

tradictory Statements, prosecution for—, 617, 

alternative charges in case of—, 741, 763+ 

Consequence, tral of offence in the place where the—of the offence 

ensues 554, 556; 
meaning of~, 557. 

Conspiracy, triat of the offence of—, 5605 soy 
sanction of Govt. necessary for prosecution for criminal—, 640, 

Contract, dispute relating to rights arising out of—, 466; 

Prosecution for breach of—of service, sec. 198. - 

Conviction on admission of accused in ἃ summons case, 7 
πίον offence not disclosed by complaint, 795; 
charge for one offence and for—another, 742, 766; 
charge for a major offence and—for a minor one, 768; 
—in a warrant case, 8503 
on plea of accused in a warrant ense, 813; 
on plea in a Sexstons trial, 881; 
charge for one offence and—on plea of another, S82; 
cannot be postponed after plea, R32; 

Feasons for—must te briefly stated in the jodzment ine 
trial S69; ΄ 2 


Con: 
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such—must be recorded in presence of accused, 1326; 
~before committing Magistrate may be used as evidence in the 
sessions trial, 896, 898, 
retracted—~, 898. 
Desperate and dangerons character, order for security against persons 
οἵ--, 263. 
Destruction of libellous, obscene and other matter, sec. 521; 
order as to—of consterfeit coin, 1345. 
Detention of person arrested, 114, 138, 
period of such—by police, 139; 
fusthér—by Court, 159, 
—in custody of persons proceeded against under Chap VIII, 239; 
Magistrate’s power of—of accused pending investigation, 529, 
petiod of such—, 530; 
grounds of such—, 531; 
—of complainants and witnesses refusing to execute bond for appear- 
ance before Court of Session, (sec. 227); 
—of approver till termination of trial, 953; 
—of approver whose pardon is forfeited, 962; 
—of accused by committing Magistrate pending trial, (sec 220), 
—of offenders attending Court, 1021; 
order of—of property (under sections 517) is improper, 1348; 
—of witnesses by committing Magistrate for refusal to attend the 
Court of Session, sec. 217; 
—of accnsed in custody by committing Magistrate pending sessions 
trial, sec, 2205 
—of accused when case is adjourned, 991, 
period of such—, 991; 
unlawful—of a female, 1425, 
Diary of proceedings in investigation, 537; 
use Of such—, 538; 
acctised is not entitled to copy of—, 539; 
contents af the~, 540. 
Discharge of person arrested by Police, (sec 63); 
~—of person proceeded against under Chapter VIIT, 295; 
“οἱ sureties, 3153 sec. 502; 
fresh security after—of sureties, sec 126A; 
fresh complaint after—of accused, 592, 
“ποῦ nolle prosequi, 919, 
of accused does not bar a retrial, 1097; 
order of—-passed in summons case amounts to acquittal, 7913 
farther inquiry mto case of—of accused, 827, 1279; 
order of commitment m teyision in case of improper—of accused, rigo; 
compensation in case of—of accused, 609; 
fresh proceedings after~of accused in warrant case, $27, 851: 
—of accused before frame of charge in a warrant case, $26; 
fresh proceedings after such—, 827, 
ordera which amount to~of accused, 826, 
—of accused at δῷ early stage, $23; 
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order of~of accused after frame of charge in a warrant case ainounts 
to acquittal, 849, 

—of accused for absence of complainant im warrant case, S<3, 

forther inquiry after such—, 854; 

—of jury for misconduct, 889, 

ποῦ jury, sec. 305; 

retrial of accused after—of jury, 94°. 

—of accused in preliminary inquiry, 705, 706, 

fresh proceedings after such—, 705, 

interference by High Court with such—, 707; 

—at an early stage of the inquiry, 706, 

—of person guilty of contempt of Court on submission or apology, 
1267. 

Yismissal of complaint, when can be made, 675; 

who can dismiss complaint, 673; 

examination of complainant necessary before—, 676; 

ground of—, 673; 

recording reasons for—, 679; 

effect of—, 680, 

revision of order of—, 684; 

fresh complaint after—, 681; 

—for failure to pay process-fees, 688; 

further inquiry after—, 682, 1178; 

—is not an order of acquittal, 1097. 


Disposal of property order for—pending trial, (sec. 516A) ; 
order for—regarding which offence is committed, 1342; 


in respect of what property can order of—be made, 1343; 
nature of order of—, 1335; 


order of—when can be madey 1344; 
order of—when rights of third parties are concerned, 1346; 
improper order of—, 1348; 

High Court's power to make order as to—in revision, 
power of Appellate Court to make order as to—, 1351; 


alteration or caucellation of order of—by Appellate or revisional | 
+ Const, 1352. 


1212, 13503 


Uspossession from immoyeable property by force, 13§38; 
‘order of restoration of such property, 13593 
order under sec. 145 restoring to possession a patty forcibly dis- 
possessed, 426. 
Uspute relating to immoreable property, whether ean be ground of 
᾿ action (nner section 107), 2343 


whether can be a basis for an order under Chapter XI, 377; 
meaning of—, 393; 


subject matter of the—, 395; 

order in re«pect of portions of the subject of—, 4:7. 
Mstinct offences, what are, 7453 
> Separate charges for—, 733, Τα: 


* Junt trial for—comnuitted in the same transaction, 756; 
joint tral for several—, 743. 


ΓΝ 
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District Magistrafe, 20; 
Additional~is subject to the—, 39, 
all Magistrates are subordinate to the—, sec. 17; 
delegation cf rule-making power by—, 32; 
special powers of~ander section 30 of the Code, 6; 
power of—to proceed under Chapter VITI avainst persens οἵ 
local jurisdiction, 237, 
—is subordinate to the Sessions Judge (under sec. 195), 6315 
power of—to transfer cases, 13$9, 
power of—after transfer of case by him, 1394, 
transfer of appeal from—to 1st class Magistrate, 11043 
co-ordizate powers of—and Sessions Judge in revision, 117%, Ὁ 
Divorce, wife’s right to maintenance after—, 1275, 
cancellation of order of mamtenance after~of wife, 12%. 
Document, summons to produce a—, 18S; 
inspection of—, 191, 199, $24, 947, 
impounding of—preduced τὰ Court, 216, 
complaint of Court is necessary for prestcntion for offences rel 
to—~, 625; 
meaning of—~(sec 195), 627, 
~—produced or given in evidence, 625; 
no complaint is necessary 1f—1s not prodaced by a party, 62 
Judge's duty to explain to ynty the meaning and constructi™ 
sec 298, 
imprisonment for refusal to produce—, sec. 485. 
Dying declarations, admissibility of, 505. 
Doubt, procedure in case of—as to yursdiction of Court, $70, 
alternative charge to be framed 10 case of—as to which oftence 
been committed, 762, 
procedure in case of—as to accused oe lunatic, 1229. 
Easement, dispnte as to nght of, 406, 4 
Enhancement of sentence cannot be sade by Appellate Conrt, 11335 
what amounts ἴο--, 1148, 
igh Court’s power of—~in tevision, 1216; 
—~of whipping 15 illegal, 1076 
Ervor in form of bond for good behaviour, 275, 
ποτ omission in the complaint, semmons, ete., 140S; 
~in charge, 730, 1408, 
test to determine whether—is taterial, 730; 
~in charge when necessitates a retrial, 738, 7417 
~or omission or irregularity when can be cured, 1306, 1493. 
European British subject, defined, 17, 
tral of—by second and third class Magistrates, sec. 294: 
sentence awardable on—by Sessions Judges and Magistrates, v 
BAS 
security proceedings applicable to—, sec. 111; 
claim of—to be tried as anch, 1397; 
waiver of such right by—, 1393; 
tnal whete~is complainant or seensed, {sec. 4437 
. for triat of—, sec. 275; 


: 
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assessors for trial of—, see 285A, 

yotnt trial of—and Indian, sec, 285A; 

—living outside British India may obtain wnt of habeas corpus, 
sec. 4gtA. 

Evidence, in security proceedings, 236, 250, 271, 287, 291, 

Police evidence how far admissible, 271, 

~in inquiry as to the fitness of sureties, 303, 

—to be taken before passing prelimimary order im nursance cases, 
330, 

—to be taken before making the order absolute, 344; 

—in proceedings under Chapter XI, 366, 

πιὰ imquiry under Chapter XII, 413, 451, 472, 

of title whether can be received in inqmry under Ch XII, 410; 

power of Magistrate under section 145 to act om evidence recorded 
by his predecessor, 415; 

—in the local inquiry (sec. 202), 672, 

taking—im preliminary ingmry before commitment, 697, 

taking—for the prosecution in warrant case, 823; 

—taken in summary trial, 84, 

Magistrate's power to destroy notes of—taken by him in summary 
trial, 864, 871, 

—given by witness im prelminary imqmiry to be used as—in the 
sessions trial, 896, 

—of approver, &96, 

prosecutor's right of reply if accused adduces—, 908, 

summing up of—by Judge to jury, 913, 

Judge’s duty to decide question of admissibility of—, 919; 

Judge's duty to discard inadmissible—, 920, 

summing up of-—by Judge to assessors, 931; 

conviction on—partly recorded by one Magistrate and partly by 
another, rorr, 

--must be taken im presence of accused, 1023, 

tecord of—~in summons cases, 1024, record of—in other cases, 1025; 

language of record of—, sec. 357, 

mode of recording—, see 359, 

—must be interpreted to accused, sec 361; 

record of~in Presidency Magistrate’s Court, sec. 362, 

—must be recorded in a reference (ender sec, 307), 936, 

record of—in Iligh Coutt, sec. 365, 

power of Appellate Court to take further—, 1155; 

when addvuonsl—shonld be taken and when not, 11565 

power of Appellate Court after taking additional—, 1155; 

Iligh Court's power to direct taking of additional—in revision, 1209; 

—mi mamtenance proceedings, 1257; 

record of—where accused bas absconded, 13315 

record of—when offender is unknown, Sec. 512; 

value of—taken in atsence of accused, 1331; 

reeord of—in summary trisl, §43, S71; 

duty to take—tefcre ditecting prosecaticn (section 476), ragx. 


18 THE CODE OF CRIMINAL PROCEDURE 


Evidence of general repute, where admissible, 272, 289; 
nature of the—, 272; 
mere rumour or suspicion 1s not—, 272, 
duty of Court to test the—, 273. 
Examination of accused, before commitment, 700; 
object and mode of—, 974, 
~—is imperative, 975; 
when—may be dispensed with, 976; 
time for—, 977; 
who can examine, 978, 
improper questions 1n—, 979; 
refusal to answer questions during~, o$z; 
record of—by Presidency Magistrates in appealable and non-appeal- 
able cases, 1033, 
record of—in other cases, 1036; 
must be recorded iu questions and answers, 1037, 
language of the record of—, 1038, 
record—of must be shown to accused, 1039; 
record of—must he signed by accused, 1040; 
—before committing Magistrate to be used as evidence in Sessions 
trial, 895, 
—in Sessions trial, gor; 
—~in summary tnal, 867. 
Examination of complainant, whether necessary when case is transferred, 
Go4, 605, 
“ποῦ taking cognizance, 659; 
mode of—, 659; 
omission of—, 660, 
—not necessary where compfaimt 1s made by Court or public serv: 
66r, 
before directing local mvestigation, 669; 
—before dismissal of complaint, 676; 
—in a summons cas¢, 797 
Examination of witnesses in an inquiry under Chapter VIII, 274; 
-in inquiry under Chapter XIT, 413, 
—~in police investigation (sec 161); 
commission for—, 1319, 
~in a local inquiry (section 202), 672, 
~in inquiry before commitment, 697, 
fresh—is necessary if charge is altered during trial, 740; 
—in a summons care, 701, 
—for the prosecution τῷ a warrant tase, 823 
τοίου the defence in warrant case, 8, Ἶ 
—for the prosecution i a Sessions trial, 803 
—~not examined before the i ἧς 
—for the defence in the sessions trate soa eae 
not permitted during inspection by ἢ ites 
sec 293, Y jury of the place of occurrence: 
tight of accused as to summoning and— 
Excavations, order to 51} up~, 329. Ban νοὶ 
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Expenses of complainants and witnesses, sec 504, 
power of Court to order payment of—of prosecution out of fine, 1417; 
order of such payment, when can be made, 1416, 


—of recalling prosecution witnesses not to be patd by accused in 
warrant case, 840, 


—for the recall of prosecution witnesses after the accused has entered 
upon his defence, 848, 


committing Magistrate's order to deposit—of witnesses to be sam- 
moned at the Sessions Court, 720 


Expert witnesses should be examined in Court and not by commission, 1319. 
Faslure of justice, meammg of, 1401, 1407 
False charge, complaint by Court 1s necessary to prosecute for—made 
before Court, 618; 
no complaint of Court 1s necessary 1f—1s made before Police, 620 
Fatse and fnvolous or vexatious complaint, compensation for—, 810 
Ferry, order under sections 145 and 147 as regards right to—, 406, 466 
Finding, alteration of—by Appellate Court, 1145, 
alteration of-—-when improper, 1146, 
power of Appellate Court to call for a-of the loner Court, 1157; 
πῃ a summons case is not limited by the complaint or summons, 
sec 246, 
Court of Session shall send copy of—and sentence to District Magis- 
trate, sec 373. 
Fine, sentence of, 75, 
transportation in default of—, 70; 
imprisonment in default of—, 77, 
warrant for levy of—, sec 386, 
sentence of—, 1067, 
who can levy—, 1067; 
Procedure for levy of—, 1068, 
levy of—after full term of imprisonment in default of—, 1070; 
power of Court to pay expenses or compensation out of—, sec 545; 
moneys ordered to be paid under this Code are recoverable as—, 
1422 
Finger prints, proof of presious conviction by—, 1330 
First information, 480, 
evidentiary value of—, 481, 
—shall be reduced to writing, 482, 
procedure in case of written—, 483. 
First offenders may be released on probation of good condret, sec. 562; 
conditions as to abode of such offenders, sec 564 
Fisheries, orders under secs τής and 147 as regards—, 406, 466 
Foreign territory, pursuit by police of offenders in—, 131: 
Code does not apply to offences commitied in—by foreign subject, 
855, S61, 567. 577, 
liatulty af British sutyects fer offences committed in—, see. 188. 
Forfeiture of newspaper or book containing seditious matter, sec. 9345, 
appleation to High Conrt to tet aside such—, sec. 992; 
—of property of absconding acenced, 173; 
of pardon by approver, ot, 
of bond, 33333 
procedere on such—, 13355 
what Court can ot er—of tond. σαι: 
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proof of—of bond, 1333; 
no—of wlegal bonds, 1333, 
ltability of sureties on—of bond of principal, 13373 
imprisonment on—of bond, sec. 514 (4); 
—~of bond for keeping the peace, 297; 
~of bond for good behaviour, 298; 
πο bond by a Magistrate without jurisdiction, 1401; 
revision of ot appeal against order passed on—of bond, 1341; 
order of—of property in respect of which offence has been committed, 
1345 
Further imquiry, no—after discharge of person proceeded against under 
Chapter VIII, 295; 
no~after dropping of proceedings in nuisance cases, 3325 
no--in a case onder Ch XII, 445; 
—after dismissal of complaint, 682, 1178; 
~—after discharge of accused, 827, 854, 1179; 
no~in case of dismissal of application for marntenanice, 1291, 
who can direct-~, 1176, 
im what case—can be directed, 1178, 1181; 
no—whete accused is acquitted, 1179; 
no—where there is no accusation of offence, 1180, 
power of Court directing—, 1282; 
powers and duties of the Magistrate making—, 1183; 
notice to accused before directing—, 1184; 
recordsng reasons for directing—, 1185; 
interference by High Court with the orden of—, 1186; 
order of—does not amount to review of judgment, 1054 
Guardian, complaint by—on behalf of minor, 652, 655; sec. 199A" 
Habeas Corpus, power to 1ssue directions of the nature of a—~, 1298; 
Hutopean British subjects living ontside British India may obtain 
writ of—, sec 491. 
Habitual offenders, arrest of, (sec. 55), 
secutity proceedings against, (sec. 110), 259-261; 
evidence of habit, 271. 
Handcuff, arrested person when to be sent in—, 139. 
High Court, definition of, 18; sec, 266; ὁ 
single Judge sitting on the original side is not a—, 18; 
poner af—to punish for contempt, 31, 1261; 
place of trial in doubtfal cases shall be decided bs—, 570; 
—~mMay pass any sentence, δες. 315 
cognizance of offences by—, sec. 1933 
~has no power to transfer case from Court ontside jurisdiction, 57 
commitment cast be quashed only by the, 7:7; 
reference to—(under see 307), 936; 
when—-will accept the reference, 938; 
power of—~on suth reference, 9: 
record of evidence in—, sec 36: 
no power of—to alter its onn judgment, 1055, 
snbmission of sentence of death to—for confirmation, sec. 374: 
power of High Court on such sabmisston, tacg; 
commutation of sentence by~, 160, 
appeal against acquittal shall le only to the—, 3118, 
power ied a - ΤΩΣ 
order ¢ ' + 4285 
power 
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—cannot revise its own order, 1207, 
procedure where Judges of—in appeal are divided in opinion, 1161, 
ditto in revision, 1227; 
powers of—1n revision, 1208; 
order of—in revision to be certified to Lower Court, 1226, 
power of—to make complaint (under sec. 476), 1240, 
power of—to make rules, sec. 554; 
sitting of—Gession, sec. 334, 335; 
—will interfere im revision as a Court of last resort, 1168, 1176, 
power of—to expunge remarks from lower Court’s Judgment, 1149, 
υ 1150, Σ214; 
trial before—to be by jury, sec. 267; £ 
power of—to transfer case, (sec, 526); 
inherent powers of~, sec. 561A; 
power of—to allow composition in revision, 993; 
poner of—te grant bail, τῆτες 
power of—in revision to pass order (under sec, 562), 1435, 
power of—in revision to pass order (under sec. 565), 1442. 
High Seas, trial of offence committed on—, 4, 569, 580. 
Immoveable property, dispute relating to—, 234, 377; 
“can be attached for realisation of fine, 1069; 
order as to restoration of—of which a person has been dispossessed, 
SEC 522. 
Imprisonment awardable by Mayrstrate, (sec. 32); 
in default of fine, 77, 
order for security against person already suffering—, 2965 
~in default of security, 360; 
period of such—, 306, 
kind of such—, 310, 


in default of security on person already undergoing substantive 
imprisonment, 306; 


subsequent imprisonment on person ordered to—n default of security, 
306, 1083; 
~—awardable by Sessions Judge on reference (under sec, 123), 3085 
—in default of payment of compensation (sec. 250), 816; 
execution of sentence of—, sec. 383; 
calculation of period of—, 1064; 
sentence of—when to commence, 1064; 
suspension of execution of—, sec 383; 
—for refusal to answer question or produce document, sec. 485; 
—in default of payment of maintenance, 1281; 
power of Local Government to appoint place of—, 1414; 
dividing—in different jails, 1414; 
limit of—in summary trial, 862. 
Incidental or consequential order, power of Appellate Court to pass—, 
1150 
Indian Enitish subject, yery for trial of, sec. 2733 
assessor for trial of—, sec. 2S4-A 
waiver of claim of—to be tried by jury of his own nationality, 8&5, 
joint trial of—and Ruropean Bntish subject, sec. 285-A; 
claim of—to be tried as such, 1396. 
Inducement, Police officer not to offer any—or threat or promise during 
Police inquiry, 567; 
Court not to offer—or threat or promise to accased, οἷς, 
Isfencr Criminal Conrt, meaning of, 1172. 
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Information to Magistrate or Police of certain offences, 98, 99; 
meating of—, 162, 
punishment for giving false—, 160, 
on what—cat security to keep the peace under sec 107 be directed, 
203, 
—necessary to proceed upon (under sec. 110), 257; 
substance of—to be set out in the preliminary order of security, 2805 
iwquiry into the truth of such—, 286, 
—whick 1s the basis of an action under Ch. XII. 392, 
—1n cogmisable cases, (sec. 154), 
first—, 480; 
—1n nom-cognisable cases, (see 155) 3 
cognisance of offence upon—, 589, 
case instituted upon—given to a police officer, 805, 
Injunction pending inquiry τῷ nuisance cases, 362. 
Inquiry, meaning of, 19, 
—as to truth of information in security proceedings, 286, 
place of such—, 286, 
procedure of--in security proceedings, 288, 
jomt—of several persons in security proceedings, 290, 
—into the fitness of sureties, 330, 
—inta bona fide claim in nuisance cases, 358, 359; 
—-as to possession (under sec. 145), 408; procedure im such—, 409; 
—by Subordinate Magistrate, 414; 
jomnt—as to different subyects of dispute, 422, 
—and evidence (under sec 146), 451; 
nature of—(ander sec. 147), 469; 
local—(sec. 148), 476, 
Magistrate's power to hold—into cognizable offence suspected, 499+ 
—by Magistrate into cases of unnatural death, sec, 176; 
—of offence should be made im the Court within whose jurisdiction 
the offence was committed, (sec. 177); 
preliminary—by police in certaim offences against the State and 
ermal conspiracy, (sec. 196-R), 
—by Government is not necessary before sanctioning prosecution of 
Judges and Public servants, 6: 
prelimtnary—(under sec. 202), 666; 
who can conduct the—, 666; evidence in the~, 672; 
submission of report after—, 6733 
preliummnary—before commitment, (Ch, XVIID; 
object of preliminary —, 692, 
prelimimary—in directing prosecution (sec. 476), 1245, 
procedure im such—, 1236; 
—into the ownership of property seized by the police, 1365 
Inspection of documents or things produced in Court by virtae of search 
warrant, 199; 
by Police of weights and measures {sec 153); 
power of High Court to make miles for—of record) of Subordinate 
Courts, sec 554% 
of documents, 824, 847. 
Interlocutory orders, appeal against—passed in a cate which has ended 
in seguittal, 2229 
Interpreter to be bound to interpret trothfulls, τες, 
Investigation defined, 20; 
into non-cognizable Casts, $855 
᾿ς Magistrate’s power to direct such—, 4%; 
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—into cognizable cases, sec 156, 
ay 


τατστος -encantad pen sen 


es, 490, 


who may be required to attend im such—, 494, 
search by Police officer during—, sec. 165, 
examination of witnesses in such—, sec, 161; 
procedure where—cannot be completed in 24 hours, sec, 167; 
report of—by subordinate police officers, 532, 
report of police Officer after completion of—, 541, 
preliminary—by Police may be ordered before prosecution for sedi- 
tion, conspiracy, ete , sec. 196-B 
Irregulartty which does not yitiate proceedings, sec. 5293 
~which vitrates proceedings, sec. 530; 
proceedings in wrong place, sec. 5321; 
when irregular commitments may be validated, 1402; 
—in recording confession or statement, 1042, 1403; 
direct disobedience of the law 1s not mere—, 1406; 
irregular trial does not bar subsequent trial for the same offence, 1088. 
Josnt triat of several persons associated together (sec. 117), 290; 
—of seyeral distinct offences 1s illegal, 748, 
—of offences committed against several persous, 755, 
—of offences committed in the same transaction, 756; 
—of persons accused of the same offence, 775; 
—of persons accused of substantive offence and persons accused of 
abetment, 776; 
—of persons accused of offences of the same kind, 777; 
—of persons accused of distinct offences committed in the same 
transaction, 773; 
—of Ruropean and Indian, sec. 285-A; 
—of summons case and warrant case, 786, 788; 
—of summary and non-summary offences, 857; ᾿ 
—of jury case atid assessor case, 875 
Jait, holding trial sn—is improper, 1022; 
removal from civil to crimimal—, sec. 541; 
dividing imprisonment in different jails, 1414; 
Presentation of appeal by appellant in—, 1129 
Journey, place of trial of offences committed on a—, 568. 
Judge, meaning of, 641; 
sanction of Local Government for prosecution of—, 646; 
offence committed by—in the discharge of his official duty, 644; 
notice to—not necessary before his prosecution, 646; 
procedure where Judges of High Court are equally divided in opinion 
m appeal, 1361, 
ditto in revision, 1217; 
τοῦ Magistrate cannot try offences committed before himself, 1269. 
Judgment, meaning of—, 1043, 10533 
mode of dehsering—, 1044, 
passing order of conviction or acquittal before delivery of—, 1045; 
effect of loss of—, 1045; 
written by clerk at the dictation of Magistrate ,1015; 
language of—in summary trial, sec. 265; 
contents of—, 1047; 
Temarks and comments in—, 1047; 
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—must be signed, 1038; 
—in capital cases, 1049;~in trial by ΤΥ, ros0; 
contents of—of Appellate Court, 1051, 1153; 
defective—of appellate Court, 1051; 
Court cannot alter its own—, 1054, 
no power of High Court to alter its own—, 105, 
contents of—of Presidency Magistrate, sec 47. 
copy of—to be given to accused on application, sec. 371; 
—when to be translated, sec. 372; 
petition of appeal shall be accompanied with copy of—, 1128; 
and record of reasons on summary dismissal of appeal, 1132; 
admissibility of—of conviction of the principal in proceeding against 
surety, 1339. 
Judicial proceeding, what is and what is not, 21, 22, 1244; 
proceeding under section 144 is a—, 386, 
inquiry by Government before granting sanction under sec 197 15 
not a—, 646. 
Local jurisdiction, of Magtstrates, 42; 
extends throughout district, 43; 
power of Magistrate to proceed under Chap VIII against persons 
restding outside, 237, 246, 258; 
issue of warrants under sec, 114 to persons ontside—, 284; 
subject matter of dispute under sec. 145 must be within—of Magis~ 
trate, 396, 
statement or confession may be recorded by Magistrate having no— 
in the case, 520; 
issue of warrant or summons for offences committed ontside—, (sec. 
186) , 
trial by Jndge or Magistrate at a place outside his—, r4or; 
offence should be tried by Court having local—, 549; 
trial of a case under Ch XII by a Magistrate having no—, 1400 
Jury, application for—in nuisance cases, 338; 
appointment of—, 349, 
verdict of—, 352, 354, 
Magistrate bound by verdict of—in mutsance cases, 355; 
procedure on fatlure by—to return verdict, 361; 
teal before Court of Session by—or assessors, sec, 268, 
trial before High Court to be by—, sec. 267; 
difference between trial by—and trial with assessors, 872; 
joint trial of yury-case and assessor-case, 875; 
trial by—of offences triable with assessors, 874, 1405, 
trial with assessors of offences triable by—, 874, 1405; 
same—may try several persons successively, 833; 
number of —, sec. 274; 
choosing of—by lot, 886; 
number of--to be summoned in trial before Conrt of Session in @ 
murder case, 884A, 
trial before special—, sec. 271 
objection to—, δες. 277, 278; 
when—may be examined, sec, 294, 
—to attend at adjourned sitting, see. 20, 
list of—and summoning of—, secs, 313—3325 
summons to—, sec. 326; 
penalty of—for non-; vattenidanee, Sec. 3325; 
choosing foremin of—, see 2%; 
swearing of—, sec. 231; 
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discharge of—for misconduct, 889; 

discharge of—in case of sickness of prisoner, sec. 283, 
locking up—, sec. 296; 

charge to—, 913; 

misdirection to—, 915; 

non-direction to—, 917; 

retirement of—to consider verdict, 925; 

delivery of verdict by—, 926; 

procedure when—differ, 927; 

Ταᾶσε may question—, 930; 

reflection on—should not be made i in ἃ reference (under sec. 307) 9365 


eisacan Swiintnd Banas aaentnw o) tae! aan 


152; 


" é accused 
in a warrant case, 1127, 


Justices of the Peace, sec 22; 
suspension and removal of—, sec. 27 


Juvenile offenders, Magistrates empowered to try—, sec 208} 
confinement of—in reformatories, 1084; 
release of—after admonition, sec. 562; 
in what offences can such order of release be passed, 1438 
Kidnapping, place of trial of the offence af—, 564. 
Knowledge, cognizance of offence by Magistrate upon his own—, 590, 
Magistrate having previous—of a case should not try the case, 1375. 
Land or water, meaning of (sec 145), 4063 
final order in respect of—not covered by prel:minary order, 431, 
dispute regarding right to use of—, 466; 
evidence of user of—, 473 
Language of warrant, 149; 
τοῦ court, sec 558; 
—of record of statement or confession, 516; 
—of record in summary trial, sec. 265; 
—of record of evidence, sec. 357; 
—of record of exemination of the accused, 1038; 
—of judgment, 1046. 
Lawful rights, acts which amount to exercise of—, not a basts of security 
proceedings, 233. 
Limitation, no—for preferring complaint, 592; * Z 
—for application for revision, 1222; 
—for taking action (under sec. 476), 12523 
no—for apphcation for maintenance, 1291; 
period of—for passing an order of disposal of property by the 
Appellate Court, 1353 
Local Government, sanc’ 
under Ch. IX, 3195 
sanction of—for prosecution for offences against the State, 637; 
and for criminal conspiracies, 6403 
sanction of—for prosecution of Judges and public servants, 615; 
inqeiry by—is not necessary before sanctioning prosecution, δ", 
power of—to tender pardon to approver, 951; 
suspension, remission and commutation of sentences by—, 
402. 


of—is necessary for prosecution for acts done 
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Local tnvestigation (under sec 202), 667; 
who can make the—, 668; 
~—hby Police, 668; 
~—power of the officer making the--, 670, 
position of the accused in the—, 671; 
recording reasous for directing—, 663 


Local angury in proceeding under Chap XII, 476; 
who can make the—, 476; 
report of the Magistrate making—~, 477, 
decision based on such report 15 Ulegal, 477, Ἢ 


Local snspection in a case under sec. 147 of the Code, 472, 
—by jurors or assessors, δὲς. 293, 
—by Magistrates and Judges, 1410, 
—by Magistrate and Judge whether a ground of transfer of case from 
such Magistrate or Judge, 1374, 1432 
Local law, not affected by this Code, 5 


Lunatic, procedure in case of accused being~at the time of trial, 12283 

examination of—~by Civil Surgeon, 1228, 

release of—on security, sec. 466, 

procedure where accused was a—at the time of committing offence, 
sec, 469, 

acquittal on ground of lunacy, 1233;, 

procedure where—becomes capable of making his defence, sec 4733 

procedure where—is fit to be discharged, sec 474; 

dehyery of~to care of relatives, sec. 475. 


Magistrate, whether a Court, 34, 187, 
Jocal limits of jurisdiction of—, 42, 
junsdiction of—extends throughout district, 43; 
* susperision and removal of, sec 26; 
power of—to try offence beyond jurisdiction, 62; 
additional powers of a—, sec. 37, 
sentences awardable by—, sec 32; 
—cannot try case commutted before him, r1269,! 
power of a—may be exercised by his successor in office, sec 559 
second or third class--15 subordinate to the District Magistrate, 631. 


Maintenance, application for—is not a complaint of an offence, 18, 1292 
right to--conferred by sec, 488 1s not affected by personal tan ἘΦ 
who can be ordered to pay—, 1273; > ‘ 
neglect or refusal to maintain, 1274; 

right of wife to—, 1275, 

night of children to—, 1276; 

effect of prior agreement, 1276, 

who can order—, 1278, 

order for—, 1278; 

amount of—, 1279; 

enforcement of order of—, 1280, 

imprisonment in default of payment of~, 1281: 

when order for—cannot be enforced, 1282; 

cancellation of order for—, 1286, 

order under this Code does not ἐγ κωὶς ἐών, 2 

elect of Civil Contt decree on ender οἷον nyse ΤΡ 

alteration in amount of—, 1295: ἰὴ ᾿ 

ireshcopnbeation for—after dismissal of prior application for default, 


\ 


ἩΝΌΒΑ, ten 


who can enforce the order of—, 1297; 
powers and duties of the Magistrate enforcing the order of--, 1297 
Markets, orders regarding—(sec- 144), 373+ 
order under sec 145 a8 regards—~, 406, 
Medical officer, deposition of—may be used as evidence, 1325, 
yalue of evidence of—, 1327, 
when—should be summoned to give evidence at the trial, 1328 
Memorandum of confession beg made voluntarily, 519, 
refusal to make the—, 519, 
—when evidence 1s not taken down by the Magistrate or Judge him- 
self, 1025, 
Minor, bond of—to be executed by his sureties, 293, 1436; sec, 514}, 
complaint by guardian if complainant be a—, 652, 655 
Alnor offence, 768, 
charge for one offence and conviction for—, 768, 
procedure where—requires formal complaint, 772, 
power of Appellate Court to convert a conviction of major offence 
into a conviction for a—, 773 
Misdirection to jury, 915; 
effect of—, 916, - 
non-direction 1s not—, ο17 
Municipal Commissioner, Magistrate who 1s a—whether dcbarred from 
trymg a mumipal case, 1431 
Mukhtar, right of~to practise 11 Criminal Courts, 275 
right of accused to be defended by—, 968. 
Native State does not form part of British India, 4; 
transfer of territory from British India to—, 4, 5525 
record of confession in a—, 509; 
trial for offence committed by non-British snbject in—, 558, 561, $773 
trial of British Indian Subjects for offences committed in a—, 575. 


Nolle prosequi, power of Advocate-General to entef—, 949- 
Non-cognisable offence defined, sec. 4 (p); = 
arrest of person committing—if he refuses to give name and address, 
131, 
procedure on information given to police in cases of—, sec. 1553 
investigation into cases of —, 485; 
Magustrate’s power to direct investigation in—, 486. 
Notes of evidence, Magistrate's power to destroy the—prepared by him in 
a summary trial, 864, 871. 
Notice, service of—in nuisance cases, 3373 
service of—in cases (under sec. 145), 407, 
supplementary order under sec. 145 without—,: 430; 
πο parties before awarding costs (ander Ch, XII), 478; 
sefvice of—to parties (ander sec. 147), 470, 
Fone complainant before he is ordered to pay compensation to accused, 
any 
—to accused on a reference (under sec. 307}, 936; 
—of date of hearing of appeal to be given to appellant, 1137; 
ποῦ appeal to whom to be given, 1137: 
—to accused in revision, 1218; 
—must be given to parties before Judge makes 6 local inspection, 1410, 
—to appellant on alteration of finding, 1146; 
τοῖο accused before directing farther inquiry, 11845 
—to accused befere commitment in revision, 1193; 
—to parties before transfer of case, 1393; 
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~to accused im proceedings (under sec. 476), 1247, 
ἃ τὸ: Βινεῖι before order of restoration of property (under sec. 522), 
1360; 
bya necessary to Judge or Public servant before prosecuting him, 
go 
whether necessaty when Appellate Court annuls or modifies an 
order a8 to disposal of property, 1352 
Nuisance, what amounts to, 326; 
nature of the conditional order n—cases, 311, 
dropping of proceedings in—cases, 332, 345, 
Service of notification of the conditional order, 337, 
illegal orders in—cases, 333, 
No eivil suit wall he to set aside order in—cases, 334, 
effect of death of party sm—cases, 336, 
Opportutity must be given to the defendant to show cause in—cases, 
338, 
arder when to be made absolute, see 136, 
procedure when the defendant appears to show cause, 346, 
evidence to be taken in muisance cases, 344, 
procedure on order being made absolute, (sec 240); 
dssobedtence to orfer, (sec. 149), 
Magistrdte may prohibit repetition or cotttinnance of—, sec. 143; 
temporary orders in urgent cases of—, (sec 144), 
Magistrates empoweted to pass such order, 365; 
conditions precedent to such order, 366, 
Nature and contents of such order, 367, service of such order, 368, 
orders which can be passed, 371; 1mproper orders, 472; 
order contrary to Civil Court decree, 374, 
order to whom to be directed, 379, 
order can be rescitided or altered, 380, 
duration of order, 381, 
extension of time by successive orders, 381, 
revision of such orders, 382 < 
Oath not to be admmustered to accused, 983, 
~not to be administered to mterpreter, 1415. 
Obstruction, person causing—to a police officer in the discharge of his 
duty may be arrested without warrant, 127A, 
proceeding against person causing—to a public place, 324; 325, 
order under see 147 for removal of—to a right of way, 473 
Offences, what are and what are not—, 24, 25, 578, 806, 
difference between—and civil wrong, 23, 
trial of-—under the Penal Code, sec. 5 (x), 
tral of—under other laws, sec. 5 (2), 
‘ho can try—nnder the Penal Code, and under other laws, secs 28, 
293 
sentence in case of conviction of several—at one trial, (sec. 35); 
what are distinct—, 7451 
separate Charges should be made for distinct—, 747; 
what are not distinct—, 745, 
offences of the same kind, 753, 777; . 
against several persons may be tried together, 755; 
tral for seseral—committed in the same transaction, 756; 
—eannot be spht up into component parts and tried separately, 85. 
Offensive trade or occupation, instances of, 327. $ 
γος Officerin-charge of Police Station, 26. 
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Ola offender, order for notifying address of—, sec 565. 
Omission to serve notice mm nuisance Cases, 337, 
omussion to setve copy of preliminary order on the accused 10 
security proceedings, 285, 
—to frame a chatge, 140}, 
error or—tu warrant, summons, etc. 1408, 
—to state particulars τὰ the charge, 730, 1408, 
—to state grounds im preliminary order under Ch. XII, 398; 
—of publication of notice (under sec. 145), 407, 
—to frame a charge necessitates a retrial, (sec 232) 


Opinion, expression of—by Judge to jury, 922; 

expression of—by Magistrate in a case, whether a ground of transfer 
of the case, 1373, 

Judge referring case to the High Court (sec 307) must state the 
grounds of his—and the—of the jury, 936, 937» 

dehivery of—by assessors, 942, 

Judge 1s not bound by the—of assessors, 944; 

requiring grounds of—from assessors, 942; 

reconsideration of—by assessors, 942; 

recording of—of assessors, 942, 

taking fresh evidence after the delivery of—by assessors, 9425 

putting questions to assessors to ascertain their—, 943- 


Order in writing necessary when police officer deputes a subordinate to 
arrest without warrant, 129, 


—may be issued to witnesses by police officer conducting a search, 
{sec 103); ἢ ΩΝ : 
—may be issued by police to witnesses dursng an investigation, 492; 


—necessaty when police officer deputes a subordinate to make a 
search, 524 


Ostensible means of subsistence, want of—, 248 ᾿ 

Pardanashin ἰαάγ, warrant to—in the first instance is improper, 148; 
complaint by—, 657, Σ 
when personal appearance of—may be dispensed with, 690; 
examination of—by commission, 6§9, 4320. 

Pardon to approver, sec 337, 
offences in which—may be tendered, 950; 
when—can be tendered, 951; 
condition of—, gsr; 
who can tender—, ost; 
power of Local Government to tender—, 951: 
Mlegal—, 9555 
recording reasons for grant of—, 9537 
to whomn pardon may fe tendered, 954: 3 
Magistrate tendering—cannot try the case, SST¢ 
effect of—, or2; 
tendering—after commitment, 9£93 2 =a 
comimitmnent of person whose—has geen forfeited, o€23 
forfesture οἵ πο, of3; ‘ en Ns ae or 
format Tiere tymig got necessary in ϑογξεῖτετε of, o822 
Plea of~, of, - 

Parties concerned in order vader CoAR NT, $993 
Don-jeintr cfm, 400; 
addition Am, 45%, 4233 fou 
who are—fogder gee. TeT)e 27th 


shave no right to be feard τὰ TORN T2585 


τῆς 
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right of—to be heard in appeal, 1140; 
transfer of case for the convenience of—~, 1381. 

Pending cases are not affected by change in the law, 2, 
power of High Court to interfere m~, in revision, 1216; 
power of Court to take action under sec. 476 in—, 1442. 

Perjury, complaint of Court necessary for prosecution for—, 616; 
prosecution for—on the groutd of contradictory statements, 617; 
prosecution of approver for—, 964. 

Personally interested, Judge or Magistrate cannot try cases in which b 

W—~, 1377, 1428, 
meaning of—, 1429, 
instances of personaf interest, 1429, 1430, 

Plea of guilty in a warrant case, 832; 
conviction on such—, 833, 
τὸν pleader whether can be accepted, 832; 
~—toust be recorded in summary trial, 867; 

—of accused τ sessions trial, 879; 

what 18 ἃ safficient—, 880; 

partial—of guilty, 880, 

ποῖ mot gurlty, 880, 

conviction on—~in a sessions trial, 881; 

-~to one charge and conviction for another, 881; 

when the Judge ought not to convict on—~, 881; 

charge for one offence and conviction on—for another, 882; 

procedure on refusal to plead, 683; 

~of pardon by approver, 963, 

no appeat from conviction of accused on his own~, 2112. 

Pleadcr, defined, 27; 

—~ingludes Mukhtar, 27, 968, 

license of— for one district does not extend to another, 27, 

person proceeded against under Chapter VIII may be permitted to 
appear by—, (sec 116); 

Magistrate may allow accused to appear by~in a summous case, (1; 

tight of accused to be defended by, 967, 

plea of~whether can be accepted, 332, 

~appomnted by Court, 967, 

status of private—, 967; Ν 

practising—cannot sit as Magistrate, 1433 τεμεῖν 

Police, application of Code to—in the towns of Calcutta and Bombay,’ ἢ, 

26, 484A, $005 

power afte seize property suspected to be stolen, 1424; 

evidence of~how far should or shonid not be accepted in security 
proceedings, 271, _ 

must prevent cognizable offences (see 149), 

no complaint by Conrt is necessaty (sec. 195} when false charge is 
made tefore—, 620, 

tocal investigation by a~ 14 improper whete accused {3 α police 
officer, 668 


Police Patel, Court of a—1s not a Criminal Court, 31 
Police Report, whee and wha ne = Ἀκάνθου ne ae 


initiation «5 a" 
was the Ete wee me 
incase + : ee ἃ ἐκ 


-rafter compfction of investigation, gar, 
Pet εε νη ee | Oe a dene ape Ea 
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Magistrate 1s not bound to take cognizable npon—, 587. 
Pohttcal Agent, certrficate of—(sec. 188), 581. 
Possession, actual possession must be proved (under sec. 145), 404; 
wrongful, 404, 
ongin of—, 404, 
actual—what 1s not, 404; 
—of forest land, 404; 
permissive—, 404, 
sec 145 does not contemplate joint—, 405, 
question of—whether can be referred to arbitrators, 416; 
decision as to—, 4173; 
—has to be decided with reference to the date of order, 418, 
procedure in case of finding as to forcible—, 4x9; 
power ta restote—to party dispossessed, 426; 
imability to decide—of parties, 452; 
order of attachment under sec. 146 does mot affect—of the real owner, 


457. 

Possession proceedings {sec 145), preliminary order 11-~, 397, 
statement of grounds of order, 398; 
procedure m—, 409, 
imquiry in—, 40S, 
withdrawal of—, 413, 
attachment of land in—, 420, 
cancellation of preliminary order in—, 424, 
fresh—after such cancelation, 424; 
final order in—~, 425) 
effect of final order in—, 428, 
orders which cannot be made in—, 429; 
supplementaty order in—, 4303 
persons bound by order in—, 433; 
duration of the order in—, 4345 
—do not abate by death of parties, 435; 
striking off—, 4433 
imitation of fresh—, 444, 

—whether civil or criminal, 389; 
suit for damages for improper—, 441; 
revision of order passed in—, 447. 

Post Office, production of records of—before Court, 192; 

Place of tral of offences against Post Office, sec. 183. 

Postponement of proceedings (under sec. 145), 420; 

—of inquiry or trial, sec. 344; 
—of issue of process in order to make Jocal investigation, 664; 
of trial τῇ accused is a lunatic, 1230. 

Powers, ordimaty and additional—of Maxistrate, secs. 36, 37; 
confirmation, continvance and cancellation of—, secs. 3341. 

Pretiminary ingtlry; see Inquiry, 

Pretiminary order in security proceedings, 279; contents of—, 282; 
copy of—must be served upon the accnsed, (sec. 115); 
omission to serve the, 285; 
conditions precedent to passing—under Ch. XII, 3903 
in proceeding under Ch XII, 397, 468; 

Grounds should be stated in the—, 398; 
cancellation of—, 424 

Presidency Magistrate, District Magistrate does not inclade—, 35, 40; 
powers of—, 533 
Renches of, 545 


Cr. 5.9 
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local yursdiction of—, (see. 22); 
~fannet try case summarily, $35; 
record of evidence in Cozrt of—, sec. 362; 
record of examination cf acccsed by~—in appealable and non-appeal- 
able cases, 1635; 
contents cf judgment of~, see. 370; 
appeal from sentence of—, sec. grr5 
reference of question of law by—to High Cort, rr64; ΝΞ 
power of—to order prisoner in jail to be broeght cp for examunatios, 
(sec. 532); 
otders of—are sxbject to revision, 1206; 
statement by—of grocuds cf his decision to High Cocrt, 1225; 
power of—to make complaint (sec. 476), 1249. 
Previous conviction, proof ef—against habitnal efenders, 2713 
procedare in case of—~in warrant case, (sec. 233-4); 
Procedure im case of—~in Sessions trial, gts; 
when—mmay be proved, 645, 
when emdence cf—may he grven, sec. 31; 
when—to be set ott in charge, 725, 
fact, date and place cf~must be stated in the charge, 7243 
procedcre when Magistrate trying an accesed πᾶς a—, m005i 
—or acqzittal ef an ofexce bars a retrial for the sazce οξεσςε, 1280, 
1052, 
—bars a retrial fot a d:ferent cfence tpon the same facts, rogsi 
—~or acquittal bew can be proved, 9:5, 1330; 
emission to state~in an erder (under see. £65), 
Privy Counct!, appeal to—whether lies, στοῦ. 
Probstion, release of first ofenders on~—of good ecadact, r433- 


Frycess, postpezement of issce cf—in order to keld local investigatiot, 


1:5. 


issne cf—to acexsed, 687; 
“Magtstrate’s refrsal to issne—, 6873 
issue of-—when exnecessaty, 687; ᾿ 
isene of fresh—not cecessary cn πἀ]στττσεεςς cf case, E35; 
@smmssal cf complaint fer failnre to pay—~fee, €65; 
eepostt of—fee in a scmmcns case, 7 
—tee τὸ be Cemanded in wartant case, S24, 5:50; 
—for competing attendince of wittesses after the axecesed fas 
entered om his deferce, £23; 

—fees for compelling attendasce cf such witnesses, S28; 
award Cf-fee to complainant, set. SxS. 

Prosiemation fer person ne (ssc. S315 
min summers eases, τό: 
com bvons Precedsct to—, 2633 
mente ef pattication cf, 1885 
Grababerce to, rrp 66 Ὁ 
srarement in writing val'Jating tho 263; 
of onter In Prisance cates, NTS 2 
when onrer cf property seized Ἐν the Police is ccknowr, 13667 
Feregniatity fn, 185, 1X 


proclatmeg ofenier τουδὶ be tepertnt to Maristrate ex pete, (see. e's 
meating of TH 
thaw he T withoet warrant, see. cr, 


Ay Οὐδ triveral oe Reverse Cvert, (see. oF 
artic z 


me 
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preliminary inquiry before ἄγεςτιπρ--, 1245; 

notice to accused before directing—, 1247: 

nature of order directing—, 1248; 

effect of reversal of order directing—, 1249; 

power of the Magistrate to whom the order is sent, 1251, 
lumit of time for directing—, 12525, 

withdrawal from—by Public Prosecutor, 1303; 

who may conduct—, 1305; 

Magistrate who satictions or directs a—cannot try the case, 1430. 


Public justice, complaint of Court is necessary for prosecution for certain 
offences against—, sec. 195. 
Public property, prevention by Police of injury to, sec. 152. 
Public Prosecutor, defined, 28; 
appointment of Magistrate as—, 28; 
certificate of—in case of forfeiture of pardon by approver, 960; " 
appeal by—from order of acquittal, 11175 
who may be appointed as—, sec. 492; 
duty of-~, 1300; 
withdrawal of case by—, 13033 
effect of such withdrawal, 1304; 
trial before Court af Session must be conducted by—, 877. 
Public servant, complaint is necessary for proseention for contempts of 
the lawful authority of, sec. 195, 
subordination of—, 615; 
sanction to prosecute—, 6463 
who is a—, 642; 
—not removable from office without sanction of Government, 643; 
offence committed by—in discharge of official duty, 644; 
notice to—not necessaty befose sanctioning his prosecution, 646; 
—concerned in a sale shall not bid for property, sec. 560; 
davit im proof of conduct οὔτ; sec. 539A 
Pursult by police officer of offenders into places outside his jurisdiction, 
(sec. 58); 
of offender in foreign territory, 132; 
—f offender escaping from lawful custody, see 66 


Questions, refusal to answer—puat by police, Soo; 
witness is not bound to answer—tmly before police, 499. 
witness is not bound to answer incriminating—, 500; 
—which onght not to be pat to accused in his examination, 979; 
accused’s refusal to answer—, οὔτι 
imprisonment of witness for refusal to answer—, 1265. 

Questions of fact, Judge may express opinion on—to jury, 922; 
High Court may enter into—on a reference (under sec. 307), 1124; 
appeal may lie on—and law, sec. a8. ὁ 
power of High Court to go into—in revision, σῖτον 
duty of jury to decide—, 924; 
High Court cannot go into—on appeal from verdict of jury, 1124, 

1152. 

Question of law, appeal from αὶ trial by jury shall lie only on a—, 1223; 
what is a—, 1224; 
reference of—~by Presidency Magistrate to High Court, 1163; 
reeeriation of—by High Court Session, 1266; Ὁ 
Judge's duty to explain and decide—in a jury trial, οἵα, 918; 
commitment can be quashed only en—, 718. 


ne THE CODE OF CRIMINAL PROCEDURE 


Question of fifle, not to be raised in proceeding under Chap. XI, 3753 
-ἰς not contemplated in inquiry under Chap. NII, 410, 469; 
order under section 57 should not be passed when—arises, 13477 
order under sec. 523 does not decide any—, 1365. 

Railzay, place of trial of offences against—, sec. 184. 

Rafe by hasband, special provision regarding trial of—, sec. 561. 

Reasonable afprehension of not getting a fair trial, is a ground 

transfer of ease, 3371, 
instances of, 1372 

Retord of evidence in summons case, 1025, 

—of evidence τῷ other cases, 1025, δ 

Janguage of—of evidence, sec. 317} 

~of esidence of Presidency Mavistrate’s Court, sec. 362: 

calling for—of inferior Court, 1169, 

«τοί summary trial, 663, S70, 

language of such~, sec. 265, 

rules for inspection of~of subordinate Courts by High Court, εἰ 
S540 

—of summary tnal of cases of contempt, 1264. 

Recelver, appointment of a—in respect of attached property (secs. σὰ 

S145), 411, 461, 

"τα ordem under sec 145 does net bar jurisdiction of Civil Court 

appoint a, 428 

Reference to High Court or Court of Session (under sec. 123), 3073 
power of Additional Sessions Judge to bear a—(under sec. 123), 6 
procedure on such—, 308; 
no—to High Court of proceedings under Ch. XI, 383; 
~—to superior Magtstrate when inferior Magistrate cannot try tt 

Ἰδὲ Case, ἸΟΟῚΣ 
—to superior Magistrate when inferior Magistrate cannot pass ee 

cient sentence, sec. 349 

πο When—-ander sec. 349 can be made, 1008S; 

powers and duties of referring Magistrate, 1009; 

powers and duties of Magistrate to whom case is referred, 1002, 1010 

—to High Court where accused does not understand proceedings, 97? 

~of proceedings nnder sec. 562 to a superior Magistrate, 14375 

power of the Magistrate to whom case is so referred, 10623 

—by Presidency Magistrate to Ifigh Court on a question of law, 1164 

τοῦ a proceeding to High Court by Sessions Judge or Distr¢ 

Magistrate, sec. 435, 

who can make~, 1195; 

when-—may be made, 1196; 

power of--after prior refusal, 1196; 

qwhen—cantot be made, 1197; a 

improper form of—, 1397; _ 

—of proceedings of superior Court, 1195; 

power to make—on a question of faw, 1199; 

+ rontents of the—, 12003 
High Conrt’s power in dealing with the—,r201; 

το High Court when Sessions Judge disagrees with the verdict οἱ 
Jory, 9343 
—where asséssor case fs tried by jury, 933; 
refusal of Jadge to refer, 935; 
when High Court will accept the—, 933; 
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no appeal from High Court's order on such—, 9394; 
—of case to a third Judge if two Judges differ in heanng appeal, 
11613 
—to District or Subdivisional Magistrate regarding d:sposal of 
property, (sec. 518). 
Reformatory, confinement of youthful offenders in a—, 1084. 


Rejusal, person committing non-cognizable offence may be arrested 

withont warrant on his—to give name and address, 131; ὡς 

—to take or sign summons, 144; 

~—of search witness to sign such list, 212; 

to attend and witness a search, 214; 

—by witness or accused to answer qnestions im Police investigation, 
5003 

of accused to answer questions during his examination, 981; 

of accused to sign record of his confession and examination, 516, 
1040; 

of accused to plead to a charge in Sessions trial, 883; 

imprisonment for—to answer questions or produce document, sec. 485. 


Release of person imprisoned for default of furnishing security, (sec. 124)5 
—of accused npon investigation by Police officer, sec. 169, 
reatrest of accused after such—, 533; 
of appellant om bail, 11545 
—of accused on execution of bond or bail bond, sec. 500; 
—of first offenders on probation of good conduct, sec. 562, 
who can pass such order of—, 1435; 
in what offences can such order be passed, 1435; 
reviston Of such order of—, 1439. 
Remand to custody of person whose case has been referred under sec. 
123 to the Sessions Judge, 308; 
—of accused to custody when case is adjourned, 991; 
—to Police enstody, 9915 το 
period of detention, 991; 
"τοῦ accused before taking evidence in preliminary inquiry, 
Remarks and comments in judgment, 1047; 
High Court’s power to expunge—from lower Court's judgment, 1149, 
1150, 1214: sec. S61A; 
—respecting demeanour of witness should be recorded, 1035; 
-~regarding jurors should not be made in a reference to the High 
Court (under sec. 307), 936. 
Rents and profits, order under section 145 as regards, 406. 
Reply, Prosecutor’s right of—, 907. 


hare persons bound to—certain matters to the Magistrate or police, 
sec. 45); 

—of imquiry (ander sec. 148) 417; 

decision based on anch—, 4773 

—of investigation into cognizable offences suspected, 489; 

—of investigation by subordinate Police officer, $32, 

—of investigation by Police Officer, 541; 

ποῦ Police in cases of suicide, etc., $433 i, 

—of inquiry (sec. 202), 673; 

-—of a proceeding to the High Conrt (sec. 335), 11993 

power to—proceeding of a superior Conrt, 1193; 

dismissal of complaint on the—of focal investigation {see. 203), 2, 

—of Chemical examiner may be used as evidence, 1329. 


Pom 


x 
ΙΖ THE CODE OF CRIMINAL PROCEDURE 


Question of title, not to be raised in proceeding under Chap. XI, 375; 
~18 not contemplated in inquiry under Chap. XII, 410, 4695 
order under section 517 should not be passed when—arises, 13473 
order under sec, 523 docs not decide any~, 1365. 

Ratlway, place of trial of offences against—, sec. 184. 

Rape by husband, special provision regarding trial of~, sec. σόϊ. 

Reasonadle apprehension of not getting a fair trial, is a ground of 

transfer of case, 13715 
instances of ~, 1372 1 
Retord of evidence in sammons case, 1024} 
στοῦ evidence im other cases, 1025; 
Jangnage of—of evidence, sec. 357; 
ποῦ evidence of Presidency Magistrate’s Court, sec. 362: 
calling for—of mferior Court, 1169; 
νοὶ summary trial, 863; 870; 
language of such—, sec. 265, 
rules for inspection of~of subordinate Courts by High Court, sé 
5545 
σοί summary trial of cases of contempt, 1264. 
Recerwer, appointment of a~in respect of attached property (secs T45r 
7 146), 421, 46x, 
Τὰ Order under sec τὴς does not bar jurisdiction of Civil Court to 
appoint a—~, 428. 

Reference to High Court or Court of Session (under sec, 123), 3075 . 
Power of Additional Sessions Judge to hear a—{under sec, 123), 609% 
Procedure on such, 303; 

Roto High Court of proceedings under Ch. XY, 333; 
--to superior Magistrate when inferior Magistrate cannot try the 

. case, 10015 
—~to superior Magistrate when inferior Magistrate cannot pass ge 

cient sentence, sec. 349. 
-.° When—under sec 349 can he tade, 1003; 
powers and duties of referring Magistrate, 1009; 7 
Powers and duties of Magistrate to whom case 19 referred, 1002, 1010+ 
—~to High Court where accused does not understand proceedings, 977+ 
~of proceedings under sec 562 to a supetior Magistrate, 14375 
power of the Magistrate to whom case is so referred, 10625 . 
hy Presidency Magistrate to High Court on a question of law, 116¢3 
ττοῖ a proceeding to High Court by Sessions Judge or District 
Magistrate, sec, 4383 

who can make—, 1195; 

when—may be made, 1196; 

power of~atter prior refusal, 1196; 

when—cannot be made, 11973 

improper form of. 3197; 

—of proceedings of superior Court, 11983 

Power to make—on a question of faw, 1199; 

contents of the—, 1200; 

High Court's power in dealing with the—,rz0r; 

«τὸ High Court when Sessions Judge disagrees with the verdict of 

sary, 9343 ἌΚΡΗ 

—uhere asséssor case is tried by jury, 933; 

refusal of Judge to refer, 936; 

“hen High Court will accept the—, 935; 
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no appeal from High Court’s order on such—, 939A; 
—of case to a third Judge if two Judges differ in hearng appeal, 
1r61, 
—to District or Subdivisional Magistrate regarding disposal of 
property, (sec. 518}. 
Reformatory, confinement of youthful offenders in a—, roSy. 


Refusal, person committing non-cogmizable offence may be arrested 

withont warrant on his—to give name and address, 132; a 

to take or sign summons, 144; 

ποῖ search witness to sign such list, 2125 

πιο attend and witness a search, 214, 

—by witness or accused to answer questions im Police investigation, 
5003 

~—of accused to answer questions during his examination, 981; 

~of accused to sign record of his confession and examination, 516, 
1040, 

—of accused to plead to ἃ charge in Sessions tral, 883; 

imprisonment for—to answer questions or produce document, sec. 485. 


Release of person imprisoned for default of furnishing security, (sec, 124)5 
—of accused upon investigation by Police officer, sec. 169; 
rearrest of accused after such—, 533; 
~of appellant on bail, 11545 
—of accused on execution of bond or bail bond, sec 500, 
—of first offenders on probation of good conduct, sec. 562; 
who can pass such order of—, 1435; 
in what offences can such order be passed, 1435; 


revision of such order of—, 1439 
Remand ta custody of person whose case has been referred under sec. 
123 to the Sessions Judge, 308; 
—of accnsed to custody when case is adjourned, 991; 
—to Police custody, 9913 + 
period of detention, 991; 
—of accused before taking evidence in preliminary inquiry, 666. 
Remarks and comments in judgment, 1047, 
High Court's power to expunge—from lower Court's judgment, 1149, 
Ix§0, 1214; sec. 561A, 
—respecting demeanour of witness should be recorded, 1035; 
—ftegatding jnrors should not be made in a reference to the High 
Court (ander sec. 307), 936. 
Rents and profits, order under section 145 as regards, 406. 
Reply, Prosecutor's right of—, 907. 


Report, persons bound to—certain matters to the Magistrate or police, 
(see. 45), 
—of inquiry (under sec. 148) 417; 
‘decision based on such—, 4773 
—of investization mto cognizable offences suspected, 489, 
—of investigation by subordinate Police officer, 532; 
—of investigation by Poltce Officer, 41; 
—of Police in cases of suicide, ete., $435 ᾿ 
of mquiry (sec. 202), 673; 
of a proceeding to the Hich Court (sec. 438), 1195; 
power to—proceeding of a superior Court, 1198; 
dismissal of complaint on the~—cf local investigation (sec. 203), 6773 
of Chemical examiner may be used as evidence, 1329. 
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Residence of offenders (under Ch, VIII) how far determines ynrisdiction 
of Magistrates, 237, 246, 258; 
order for notification of—~of old offender, 1440; 
power of Appellate Court to pass such order, 1442, 
Notification of change of—, 1441; 
absence from—, r44r3 
punishment for omussion to notify—, 1443. 
Restoration, order of—of property attached (under sec 88), 179; 
appeal against order refusing—~, sec 405; 
order (under sec. 145) of—of property to party forcibly dispossessed, 
436; 
High Court's power to otder—~of property in revision, 1212, 
order pf—of property (under sec. 517}, 1345, ᾿ 
ditto, (ander sec. 520), 1353; ‘ 
order of—~of property (under secs. 522), 1358; 
appeal from or revision of such order, 1362; 
order of—of abducted females, sec. 552 
Retrospective effect, amendment has no—, 2. 
Retrial, previous conviction or acquittal bars a—of the satne offence, 1092+ 
previous conviction bars a—of a different offence upon the same 
facts, 1093, 
composition of offence during—, 993; 
power of Appellate Court to order—, 1143; 
—must be by a Court of competent jurisdiction, 1143; 
High Court’s power to order—in revision, 1203; 
—-of accused after discharge of jury, 904, Toor; 
ertor im charge when necessitates a ~, 738, 741; 
acquittal of acensed for absence of complaint bars~, 798. 
~on the ground of ontission to examine the accused, 975; 
on the ground of not examining the accnsed at the proper time, 9775 


Revenue Court, order of—cannot be revised under this Code, 1284; 
power of—to make complasnt in respect of certain offences, 1238; 
power of—to commit to the Sessions, sec. 478 

Review, no—~of order passed in possession proctedings, 4461 
no—of order of attachment (sec. 146}, 4633. 

Court cannot—its own judgment, 446, 463, 1054; 
High Court cannot—its own judgment, ross; 
when High Court cau~ita own judgment, 1167 


Revision of ordera of Magistrate acting under enhanced powers (under 
sec. 30), 69; 
no—of orders passed on a claim to property attached (under sec. 88)» 
1733 
se eraer passed in security proceedings, 228, 276, 2943 
—of orders accepting or rejecting sureties, 305; 
—of orders 11 nuisance cases, 3353 5 
—of orders (under sec. 143), 3533 
—of orders under Chapter XI, 382; 
—~of orders under Chapter XI, 447, 
grounds of~—of order passed under Chapter XII, 448; 
what the High Court can do m—, 449; 
~of inquest proceeding (under sec. 276}, 516, 
—of order of acquittal passed owing to absence of complainant, Sore 
τοῦ order awarding compensation, 819; 
High Court's power to allow composition in—, 98; 
* sentence of whipping, 1078; 
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—of order of summary dismissal of appeal, 1135, 

to which Court should application for—be made, 1168, 

power of—after prior refusal, 1170, 

orders which are open to—, 1173, 1206, 

orders which are not open to—, 1172, 1207; 

powets of Sessious Judge and District Magistrate 1n—, 1174, 

points to be considered in—, 1174; 

suspension of sentence in—, 1174, 

grounds of—by the High Court, 1203, 

how power of High Court may be invoked in—, 1204, 

when the High Court will not interfere in—, 1205, 

powets of the High Court in—, 1208, 

no—where right of appeal exists, 1220, 

no appeal after—, 1220, 

no—siter appeal, 1220, 

Code makes no provision for granting costs of—, 1221, 

period of limitation for making application for—, 1221, 

new plea in—, 1221, 

how to show cause in—, 1221, 

—~of order (under sec 476), 1253, 

“ποῖ order of maintenance, 1293, 

no—by Criminal Bench of High Court of order of Civil Court, or of 
Revenue Court, 1254, 

~of order of commitment passed by Civil or Revenue Court, 1260; 

of order sanctioning withdrawal of prosecution by Public Prosecutor, 
1305+ 

at order granting bail, 1314, 

~—of order of forfeiture of bond, 1341; 

—of order of transfer of case, 1395; 

of order of disposal of property, 1350, 1354, 

—of order of restoration of property to person dispossessed, 13625 

—of order relating to property seized by the Police, 1367; 

—of order of release on probation of good conduct, 1439 

Revival of proceedings under sec. 147 after stay of proceedings, 475, 
—of complaint after dismissal, 681; 
—of complaint after acquittal of accused, for absence of complainant, 


78. 
—of withdrawn complaint, 603 


Sanction of Local Government necessary for prosecution for acts done 
under Chapter IX to disperse unlawful assembly, 319; 

—to prosecute (under sec. 195) abolished, 611; 

—for prosecution for offences against the State, 637; 

effect of want of such—, 638; 

prosecution for other offences not mentioned νὰ such—, 639; 

—for prosecution for ermminal conspiracy, 640; 

—to prosecute Judges and public servants, 656, 

power to give such—cannot be delegated, 615, 

who can give such, 636; 

want of such—, 647; 

offences reqoiring—cannot be tried without—, 7 

—for one offence and conviction for another, 739; 

τὴ Tligh Court for proseention of approver for giving false evidence, 

Yi 

Magtstrate giving—for proseention cannot try the cact, 1439. 

Satisfactory account? of oneself, failure to give, 24 
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postponement of—on pregnant woman, 1063; 
execution of—, sec. 381 


Sesslons Court; see Court of Session. 
Sessions Division and District, section 7 


Sessions Judge, sec. 9, bd 
sentence, anardable by—, sec. 31, 
Assistant—1s subordinate to the—, sec. 17 (3); 
Magistrates are not subordinate to the—, 51; 
power of—to transfer cases, sec. 528, 
Assistant—has no power to hear appeals, 610, 1110; 
coordinate powers of—and District Magistrate in revision, 1175, 11765 
power of—to grant bail, 1316, 
power of Additional and Assistant—to try cases, sec, 193 (2), 
power of Additional—to hear reference (under sec. 123), 609 


Signature of accused in the record of examination, 1040; 
refusal of accused to sign, 576, 1040, 
—of Magistrate in the record, 1040; 
—of Magistrate or Judge in yndgment, 1048; 
πο complainant in complaint, 659 


Solitary confinement, sentence of—when can be awarded, 74 
Special jurisdiction, instances of, 7. 


Shectal law, meaning of, 5; ‘ 
Procedure of—not affected by this Code, 32; 
trial of offences under—, 63; 
arrest without warrant under—, 120, 
order for security under—, 277 
Special Magistrate, sec 14 
Spectal powers, instances of—, 8. 
Statement of witnesses before Police officers in a Police investigation, 
ὯΙ] 
ἜΝ Police not to be signed, (sec 162), 
use of such—, S07; 
night of accused to get copy of—, 503, _ 
record of~and confession before a Magistrate, so8, 
who can record—, 510, 520; 
tnode of recording—, 516, 
procedure in recording—, 514; | 
irregularity in recording confession cr—, 1042, 1403 
State, sanction of Govt. 1s necessary for prosecution for offences against 
the—, 637; 
peeheninary, imquiry by police-officer before such prosecution, sec. 
196A, 
Stolen property, person in possession of~may be arrested without 
watrant, 117} ee 
search of house suspected to contain, (sec 9%), 
order for security against persons who aid in concealment of—, 260; 
joint trial of person committing theft and person recefving—, 780, 
payment of money found on accused to innocent purchaser of—, 
ec. 51: 
Sompeination to bona fide purchaser of—out of fine imposed on 
accused, 1420; 
Bower of ‘potice to seize property suspected to be—, 1474 


